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SCHEDULE 


•HOWINO  IN  WHAT  VOLUMES   OF  THIS    SERIES  THE  CASES 

REPORTED  IN  THE  SEVERAL  VOLUMES  OF  OFFICIAL 

REPORTS  MAY  BE  FOUND. 


Mat*  repocti  an  ta  pwentheiei.  and  the  nnmben  of  tbis  mtIm  in  boU^faoed  flgarou. 

At,ABAMA.~(8S)  8;  (84)  5;  (85)  7;  (86)  U;  (87)  18;  (88)  16;  (89)  18;  (90^ 

91)  84;  (92)  85;  (93)  80;  (94)  88;  (95)  86;  (96,  97)  88;  (98)  89. 
AUAHSAS.  —  (48)  8;   (49)  4;  (60)  7;  (61)  14;  (52)  80;  (53)  88;  (54)  86r 

(55)  89;  (66)  36;  (57)  38. 
Oauforhia.  —  (72)  1;  (73)  8;  (74)  6;  (75)  7;  06)  9;  (77)  11;  (78,  79)  18;  (80) 

18;  (81)  15;  (82)  16;  (S3)  17;  (84)  18;  (85)  80;  (86)  81;  (87,  88)  28; 

(89)  88;  (90,  91)  85;  (92,  93)  87;  (94)  88;  (95)  89;  (96)  81;  (97)  33; 

(98)  85;  (99)  87;  (100)  38. 
OOLOBADO.— (10)  8;  (11)  7;  (12)  18;  (13)  16;  (14)  80;  (15)  88;  (16)  86. 

(17)  81;  (18)  86. 
CoMNECriouT.  — (54)  1;  (55)  8;  (56)  7;  (57)  14;  (58)  18;  (59)  81;  (60)  85;. 

(61)  89;  (62)  86;  (63)  38. 
DsLAWABB.  —  (6  Houst.)  1;  (6  Houst.)  88. 
Florida.  —  (22)  1;  (23)  11;  (24)  18;  (25,  26)  88;  (27)  86;  (28)  89;  (29)  80^ 

(30)  88;  (31)  84;  (32)  87;  (33)  39. 
OaoKOiA.  —  (76)  8;  (77)  4;  (78)  6;  (79)  11;  (80,  81)  18;  (82)  14;  (83,  84)  80^ 

(85)  81;  (86)  88;  (87)  87;  (88)  30;  (89)  88;  (90)  85. 
Idaho.  —  (2)  86. 
Illinois.— (121)  8;  (122)  3;  (123)  5;  (124)  7;  (125)  8;  (126)  9;  (127)  lU 

(128)   15;    (129)  16;    (130)   17;    (131)   19;    (132)   88;    (133,    134)   23; 

(135)  86;   (136)  89;    (137)  31;    (138,  139)  38;   (140,  141)  88;  (142)  34; 

(143,  144,  145)  36;  (146,  147)  37;  (148)  39. 
IVDIAKA.— (112)  8;  (11.3)  3;  (114)  6;  (115)  7;  (116)  9;  (117,  118)  10;  (lig^ 

18;  (120,  121)  16;  (122)  17;  (123)  18;  (124)  19;  (125)  81;  (126,  127)  2^^ 

(128)  25;  (129)  28;  (130)  30;  (131)  31;  (132)  88;  (133)  36;  (134)  39. 
Iowa.  —  (72)  8;  (73)  5;  (74)  7;  (75)  9;  (76,  77)  14;  (78)  16;  (79)  18;  (80)  20;: 

(81)  86;  (82)  31;  (83)  32;  (84)  36;  (85)  89. 
Kansas.  —  (37)  1;  (38)  5;  (39)  7;  (40)  10;  (41)  18;  (42)  16;  (43)  19;  (44)  21; 

(45)  23;  (46)  26;  (47)  27;  (48)  30;  (49)  33;  (50)  34;  (51)  37;  (52)  39. 
Kkntdcky.  —(8.3,  84)  4;   (85)  7;   (86)  9;  (87)  12;  (88)  81;  (89)  85;  (90)  29; 

(91)84;  (92)86. 
Louisiana.  —  (.39  La.  Ann.)  4;  (40  La.  Ann.)  8;  (41  La.  Ann.)  17;  (42  La. 

Ann.)  21;  (43  La.  Ann.)  26;  (44  La.  Ann.)  32. 
Maink.  —  (79)  1;  (80)  6;  (81)  10;  (S2)  17;  (S3)  23;  (S4)  30;  (85)  86. 
Maryland.  — (67)  1;  (68)  6;  (69)  9;  (70)  14;  (71)  17;  (72)  20;  (73)  25;  (74> 

88;  (75)  88;  (76)  36;  (77)  39. 


^  Schedule. 

IfASSACHTTSYrrs.— (145)1;  (146)4;  (147)9;  (148)18;  (149)14;  (150)16;  (151) 

81;  (162)  88;  (153)  86;  (154)  86;  (155)  81;  (166)  88;  (157)  84;  (168)  86; 

(159)  88;  (160)  89. 
Michigan.  —  (60,  61)  1;  (62)  4;  (63)  6;  (64,  65)  8;  (66,  67)  11;  (68,  69,  75) 

18;  (70)  14;  (71,  76)  16;  (72,  73,  74)  16;  (77,  78)  18;  (79)  19;  (80)  80; 

(81,  82,  83)  81;  (84)  88;  (85,  86,  87)  84;  (88)  86;  (89)  88;  (90,  91)  80; 

(92)  81;  (93)  88;  (94)  84;  (95,  96)  86;  (97)  89;  (98)  89. 
lliNNKSOTA.  —  (36)  1;  (37)  6;  (38)  8;  (39,  40)  12;  (41)  16;  (42)  18;  (43)  19; 

(44)  80;  (45)  88;  (46)  84;  (47)  88;  (48)  81;  (49)  88;  (50)  86;  (51,  52)  88; 
''  (53)39.  "'- 

MrssiS8r?pi.  — (65)  7;  (66)  14;  (67)  19;  (68)  84;  (69)  30;  (70)36. 
liissouBi.  —  (92)  1;  (93)  8;  (94)  4;  (95)  6;  (96)  9;  (97)  10;  (98)  14;  (99)  17; 

(100)18;  (101)80;  (102)88;  (103)83;  (104,105)84;  (106)87;  (107)88; 

(108,109)88;  (110,111)38;   (112)84;   (113,  114)  86i  (115)87;   (116, 

117)  38. 
:Montana.  —  (9)  18;  (10)  84;  (11)  88;  (12)  83. 
.  :Nbbra3ka.  —  (22>  8;  (23,  24)  8;  (25)  18;  (26)  18;  (27)  80;  (28,  29)  86; 

(30)  87;  (31)  88;  (32,  33)  89;  (34)  83;  (35)  37;  (36)  88. 
Nkvada.  —  (19)  8;  (20)  19;  (21)  87. 
■New  Hampshibk.  —  (64)  10;  (62)  13;  (65)  83. 
ITbw  Jbrsbt.  — (43  N.  J.  Eq.)  8;  (44  N.  J.  Eq.)  6;  (50  N.  J.  L.)  7;  (51 

N.  J.  L.;  46  N.  J.  Eq.)  14;  (46  N.  J.  Eq.;  52  N.  J.  L.)  19;  (47  N.  J. 

•Eq.)  84;  (5:J  N.  J.  L.)  86;  (48  N.  J.  Eq.)  87;  (49  N.  J.  Eq.)  81;  (54 

N.  J.  L.)  83;  (50  N.  J.  Eq.)  35;  (55  N.  J.  L.)  39. 
"Nbw  York.  — (107)  1;  (108)  8;  (109)  4;  (110)  6;  (111)  7;  (112)  8;  (113)  10; 

(114)  11;  (115)  18;  (116,  117)  15;  (118,  119)  16;  (120)  17;  (121)  18;  (122) 

19;  (123)  80;  (124,   125)  81;  (126)  88;  (127)  84;  (128,  129)  86;  (1.30. 

131)  87;  (132,  133)  28;  (134)  30;  (135)  81;  (136)  38;  (137)  33;  (138)  34; 

(139)  86;  (140)  37;  (141)  38. 
-North  Carolina.  — (97,  98)8;  (99,100)6;  (101)9;  (102)11;  (103)14;  (104) 

17;  (105)  18;  (106)  19;  (107)  88;  (108)  83;  (109)  86;  (110)  86;  (111)  82; 

(112)34;  (113)37. 
"North  Dakota.  —  (1)  86;  (2)  33. 
Ohio.  —  (45  Ohio  St.)  4;  (46  Ohio  St.)  16;  (47  Ohio  St.)  81;  (48  Ohio  St.)  89; 

(49  Ohio  St.)  34. 
Oregon.— (15)  8;  (16)  8;  (17)  11;  (18)  17;  (19)  80;   (20)  83;  (21)  88; 

(22)  89;  (23)  87. 
.Fbnnsylvania.  — (115,  116,  117  Pa.  St.)  8;  (118,  119  Pa.  St.)  4;  (120,  121 

Pa.  St.)  6;  (122  Pa.  St.)  9;  (123,  124  Pa.  St.)  10;  (125  Pa.  St.)  11;  (126 

Pa.  St.)  18;  (127  Pa.  St.)  14;  (128,  129  Pa.  St.)  15;  (130,  131  Pa.  St.)  17; 

(132,  133,  134  Pa.  St.)  19;  (135,  136  Pa.  St.)  80;  (137,  138  Pa.  St.)  81; 

(139,  140,  141  Pa.  St.)  83;  (142,  143  Pa.  St.)  84;  (144,  145  Pa.  St.)  87; 

(146  Pa.  St.)  88;  (147,  150  Pa.  St.)  30;  (151  Pa.  St.)  81;  (148  Pa.  St.) 

88;  (149,  152,  153  Pa.  St.)  84;  (154,  155  Pa.  St.)  86;  (156  Pa.  St)  36; 

(157  Pa.  St)  37;  (158  Pa.  St.)  38;  (159  Pa.  St.)  89. 
IRhodb  Island.  —  (15)  8;  (16)  87;  (17)  83. 
:8ouTH  Carolina.  —  (26)  4;  (27,  28,  29)  13;  (30)  14;  (31,  32)  17;  (33)  86; 

(34)  87;  (35)  88;  (36)  31;  (37)  34;  (38)  37;  (39)  89. 
^«ouTH  Dakota,  —(1)  36;  (2)  39. 
iTBNNEasEB.- (85)  4;   (86)  6;  (87)  10;  (88)  17;  (89)  84;  (90>  86;  (91)  80; 

(92)  86. 
.  tTBXAa.  —  (68)  8;  (69;  24  Tex.  App.)  6;  (70;  25,  26  Tex.  App.)  8;  (71)  10; 

(27  Tex.  App.)  U;  (72)  18;  (73,  74)  16;  (75)  16;  (76)  18;  (77;  28  Tex. 


Schedule.  9 

App.)  19;  (78)  88;  (79)  88;  (29  Tex.  App.)  85;  (80,  81)  86;  (82)  87; 

(30  Tex.  App.)  88;  (83)  89;  (84)  31;  (86)  34;  (31  Tex.  Cr.  Rep.)  87. 
Vermont.  —  (60)  6;  (61)  16;  (62)  88;  (63)  86;  (64)  33;  (66)  86. 
ViBoiMiA.  — (82)  8;  (83)  6;  (84)  10;  (85)  17;  (86)  19;  (87)  84;  (88)  89;  (89) 

37. 
Washinqtok.  —  (I)  88;  (2)  86;  (3)  88;  (4)  81;  (6)  84;  (6)  86;  (7)  88. 
West  Vikqinia.  —  (29)  6;   (30)  8;   (31)  18;   (32,  33)  86;  (34)  86;  (35)89; 

(36)  88;  (87)  38. 
WiscoNSiH.  —  (69)  8;  (70,  71)  6;  (72)  7;  (73)  9;  (74,  76)  17;  (76,  77)  80;  (78) 

88;  (79)  84;  (80)  87;  (81)  89;  (82)  88;  (83)  85;  (84)  86;  (85,  86)  89. 
Wyomino.  — (8)&L 
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HoDGB  V.  State. 

[98  Alabama,  10.] 
EviBBNCB  That  a  Doo  Trained  to  Follow  thb  Tbacks  ov  a  Hdhah 
Beimo  was,  within  a  very  short  time  after  a  homicide,  pat  upon  th«- 
tracks  of  a  person  to  whom  circumstances  pointed  as  the  guilty  actor, 
and  that  the  dog,  as  if  following  those  tracks,  went  to  the  boase  of  th«- 
defendant,  where  he  is  shown  to  have  been  that  night  after  the  killing, 
is  competent  to  go  to  the  jury  with  other  testimony  as  a  oircamstanc* ■ 
tending  to  connect  him  with  the  crime. 

Indictment  and  conviction  of  the  defendant  for  the  mur- 
der of  Rose  Stanback.  The  evidence  tended  to  prove,  among; 
other  facts,  that,  immediately  after  the  killing  of  the  deceased^ 
persons  went  to  her  house,  and,  from  holes  left  by  a  shot  in 
the  doorsteps,  determined  the  direction  whence  the  fatal  shot 
had  been  fired;  that  going  in  such  direction  they  found  the 
tracks  of  a  human  being;  that  they  put  upon  those  tracks  a 
dog  trained  to  follow  human  tracks,  and  that  this  dog  followed 
the  tracks  to  the  house  of  the  defendant.  There  was  also 
evidence  as  to  the  size  and  character  of  the  tracks,  and  their 
iimilarity  to  tracks  known  to  have  been  made  by  the  defend- 
ant. The  testimony  respecting  the  trailing  by  the  dog  was 
objected  to,  and  the  ruling  of  the  court  admitting  it  was 
excepted  to. 

William  L.  Martin^  attorney  gtneral^  for  the  itata. 

No  brief  for  the  appellant. 

*'  MoClbllah,  J.    It  is  eommoQ  knowledge  that  dogs 
may  be  trained  to  follow  the  traoka  of  a  human  being  with 
AK.  at.  aw..  v«b  xxxiz.  -s     an 
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-considerable  certainty  and  accuracy.  The  evidence  in  this 
'■case  showed  that  a  dog  thus  trained  was,  within  a  very  short 
^me  after  the  homicide,  put  upon  the  tracks  of  a  person  tow- 
-*rd  whom  all  the  circumstances  strongly  pointed  as  the  guilty 
«gent,  and  that  the  dog,  as  if  following  these  tracks  or  '*  trail- 
ang,"  went  to  the  house  of  the  defendant.  It  was  also  in  evi- 
•<dence,  by  several  witnesses,  that  the  tracks  found  at  the 
**  scene  of  the  homicide  were  followed  by  them  thence  to  the 
•house  of  the  defendant,  being  measured  at  various  points 
-along  the  route,  and  otherwise,  at  each  of  such  points,  iden- 
tified as  being  made  by  the  same  shoes  as  were  the  tracks 
At  the  place  of  the  murder;  and  that  the  route  thus  traced 
by  them  was  precisely  that  taken  by  the  dog  throughout. 
On  this  state  of  cai^^e,  we  are"  of  the  opinion  that  the  fact  that 
^he  dog.  trained  to  track  men,  as  shown  in  the  testimony, 
■was  put  on  the  tracks  at  the  scene  of  the  homicide,  and, 
'*'  taking  the  trail,"  so  to  speak,  went  thence  to  defendant's 
touse,  where  he,  the  defendant,  is  shown  to  have  been  that 
night,  after  the  killing,  was  competent  to  go  to  the  jury  for 
consideration  by  them,  in  connection  with  all  the  other  evi- 
-dence,  as  a  circumstance  tending  to  connect  the  defendant 
with  the  crime;  and.  of  consequence,  that  the  court  com- 
.mitted  no  error  in  refusing  to  exclude  it. 

The  ruling  of  the  court  on  this  point  is  the  subject  matter 
•of  the  only  exception  reserved.  This  being  without  merit, 
the  judgment  must  be  affirmed;  and,  as  affirmed,  the  sheriff 
of  Escambia  county  will  execute  the  sentence  of  death  im- 
posed thereunder  as  prescribed  by  law,  on  Friday,  July  7, 
1893. 

Affirmed.  

Criminal  Law — Circumstantial  EyioBycB. — CJrcnmBtantfal  evidenee 
-ahoald  be  so  strong  as  to  tend  to  convince  the  jary  of  the  defendant's  gailt, 
■and  to  exclude  every  supposition  inconsistent  therewith  to  warrant  a  con* 
'▼iction  in  a  criminal  case:  Sumner  v.  State,  5  Blackf.  679;  36  Am.  Dec.  561» 
■  «nd  note;  CommonxveaUh  v.  Webeter,  5  Cush.  295;  52  Am.  Dec  711,  and 
«xtpnded  note;  People  y.  Aihin,  66  Mich.  460;  11  Am.  St.  Rep.  512.  To 
•convict  on  circumstantial  evidence,  the  circumstances  must  all  concur  to 
-•how  that  the  accused  committed  the  crime,  and  be  inconsistent  with  any 
•other  rational  conclusion:  Horne  v.  State,  1  Kan.  42;  81  Am.  Dec.  499,  and 
not*.  Sea  th«  extended  note  to  Bippey  v.  Miller,  62  Am.  Dec  179,  where 
•^hi«  subieot  is  farther  discussed. 
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Sanders  v.  MoMillian. 

[98  ALABAMA,  144.] 

Dowm  Must  Bs  Skt  Odt  bt  Mstes  and  Bounds  WHnrirsR  th«  prop- 
erty is  capable  of  division. 

Dowm. — Air  Assigmmkmt  of  Dower  by  Metks  and  Bounds  Mat  Bi 
DisPBNSBD  With  when,  from  the  nature  of  the  husband's  interest  or 
from  the  quality  of  the  thing  itself,  an  assignment  in  that  manner  ii 
impracticable.  An  assignment  of  compensation  in  lieu  of  dower  may 
then  be  made,  and  such  assignment  should  be  so  made  as  to  yield  to  the 
widow  one-third  of  the  rents  and  profits  of  the  entire  estate. 

Dower. — In  Assigning  Dower  the  Value  or  the  Land  was  by  the  com- 
mon law  estimated  at  the  time  of  the  assignment,  and  the  widow 
thug  shared  the  benefits  of  improvements  made,  as  well  as  of  other 
enhancements  of  the  value,  and  was  required  to  suffer  loss  resulting 
from  unavoidable  diminution  in  the  value  of  the  lands  intervening 
between  the  death  of  her  husband  and  the  assignment  of  her  dower.  If 
the  deterioration  was  due  to  the  wrongful  act  of  the  heir,  she  was 
entitled  to  an  action  for  damages,  but  it  did  not  alter  the  manner  of 
the  assignment  of  her  dower. 

Dower. — In  Assigning  Dower  to  a  Widow  in  Lands  Alienated  bt 
Her  Husband  she  must  be  endowed  according  to  the  value  of  the 
estate  at  the  time  of  his  death  regardless  of  any  diminution  or  advance* 
ment  resulting  from  the  acts  of  the  purchaser  or  otherwise,  except  that 
in  Alabama  she  is  not  entitled  to  the  advantage  of  improvements  made 
by  him.  The  dower  will  be  assigned  by  metes  and  bounds  instead  of 
awarding  the  widow  a  compensation  in  money,  though  it  appears  that 
the  lands,  having  been  conveyed  by  her  husband  in  his  lifetime,  subse- 
quently diminished  in  value  from  the  nei.'li£;ence  of  the  purchaser  in  not 
keeping  the  property  in  good  repair  and  in  not  renewing  the  soil  by 
proper  fertilizers. 

DowuR. — If  Waste  Is  Committid  bt  the  Alienee  of  the  Propertt  in 
THE  Husband's  Lifetime  the  widow  has  no  remedy;  it  is  otherwise 
for  waste  committed  after  the  husband's  death. 

Bill  by  Eliza  A.  Sanders,  widow  of  Charles  P.  Sanders, 
deceased,  for  an  assignment  of  dower  in  certain  real  property 
which  had  been  conveyed  by  her  husband  in  1861,  and  after 
his  marriage  to  the  complainant.  The  purchaser  from  the 
husband  had  taken  and  retained  possession  of  the  property, 
and  the  complainant  alleged  that  it  would  be  unjust  to  assign 
her  dower  by  metes  and  bounds  because  of  the  diminu- 
tion in  value  after  the  conveyance  by  the  husband  had  been 
made,  and  while  the  real  estate  was  in  the  possession  of  his 
alienees.  A  demurrer  was  interposed  on  the  ground  that  the 
bill  did  not  show  sufficient  reason  why  dower  could  not  be 
assigned  by  metes  and  bounds.  The  defendant  also  moved 
to  strike  out  from  the  bill  the  paragraph  relating  to  the  value 
of  the  lands  at  the  time  of  the  alienation  and  Mie  depreciation 
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in  value  since  that  time.  The  motion  to  expunge  was  sus- 
tained, and  the  widow  held  entitled  to  an  assignment  of  dower 
by  metes  and  bounds  and  not  otherwise,  and  thereupon  sht» 
appealed. 

Oreene  B.  Mohley,  for  the  appellant. 

Ed  De  Groffenried,  for  the  appellee. 

14S  Thorington,  J.  Appellant  filed  her  bill  in  the  chan- 
cery court  for  the  assignment  of  dower  in  lands  of  which 
her  husband  was  seised  in  fee  in  his  lifetime,  but  which 
were  alienated  by  him  to  appellee's  vendor  without  appel- 
lant's joining  in  the  conveyance,  or  otherwise  relinquishing 
her  dower  interest  since  such  conveyance.  The  bill  alleges 
**•  that  an  assignment  of  dower  by  metes  and  bounds  would 
be  unjust,  and  claims  that  appellant  is  dowable  of  the  value 
of  the  land  at  the  time  of  the  alienation,  and  that  the  interest 
on  one-third  part  of  such  valuation  from  the  death  of  her 
husband  shall  be  paid  to  her  annually  during  her  life  and 
secured  by  a  lien  on  the  land. 

The  reasons  alleged  to  show  that  an  assignment  of  dower 
in  the  lands  by  metes  and  bounds  would  be  unjust  are,  that 
the  tract  of  land  at  the  time  of  its  alienation  was  worth  about 
fourteen  thousand  dollars,  and  that  its  value  at  the  time  of 
the  death  of  appellant's  husband  was  one  thousand  dollars, 
that  the  depreciation  in  value  was  caused  "  largely  by  the 
wear  and  tear  of  time,  and  the  unskillful  cultivation  of  the 
soil,  coupled  with  the  want  of  fertilizers,  and  the  failure  to 
keep  the  houses  in  repair,  all  these  coupled  with  the  fact  that 
there  is  a  general  decline  in  values  in  real  estate  in  that 
locality,"  and  it  is  further  alleged  "  that  if  said  tract  of  land 
had  been  kept  up  to  the  standard  of  a  well-regulated  farm, 
and  the  buildings  kept  in  good  repair,  then  the  depreciation  in 
value  would  not  be  so  great." 

The  land  was  aliened  by  the  husband  in  the  year  1861,  and 
the  death  of  the  husband  occurred  in  the  year  1889. 

The  general  rule  is,  that  whenever  the  property  in  which 
the  widow  is  entitled  to  dower  is  capable  of  division,  dower 
must  be  set  oflF  by  metes  and  bounds:  5  Am.  &  Eng.  Ency  of 
Law,  927;  2  Scribner  on  Dower,  sec.  1,  p.  581;  McClanahan  v. 
PoHer,  10  Mo.  746;  Dunseth  v.  Bank  United  States,  6  Ohio  76; 
Code  1886,  sees.  1901,  1910. 

The  assignment  of  dower  by  the  common  law  is  of  one- 
third  part  of  the  lands  and  tenements  of  which  the  widow 
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is  dowable,  to  be  set  out  by  metes  and  bounds,  where  it  is 
practicable,  to  be  held  by  her  for  life.  The  endowment  is 
required  to  be  of  parcel  of  the  lands  and  tenements  them- 
selves. Dower  so  assigned  is  said  to  have  been  set  out 
*'  according  to  common  right." 

When,  however,  the  property  did  not  admit  of  an  assign- 
ment of  dower  in  severalty,  either  from  the  nature  of  the  hus- 
band's interests  in  it,  or  from  the  quality  of  the  thing  'tself, 
the  assignment  by  metes  and  bounds  was  of  necessity  dis- 
pensed with,  and  an  assignment  of  compensation  in  lieu  of 
dower  was  made,  or  an  assignment  "against  common  right." 
as  it  is  sometimes  designated,  and  this  assignment  was  so 
made  as  to  yield  the  widow  one-third  of  the  rents  and  profits 
received  from  the  entire  estate. 

It  was  further  the  rule  of  the  common  law  that  if  the  land 
was  held  by  the  heir  or  devisee  the  widow  was  entitled  to 
***  have  the  value  of  the  land  estimated  at  the  time  dower 
was  assigned,  thus  giving  her  the  benefit  of  improvements 
made  by  the  heir  or  devisee,  and,  also,  that  she  would  bear  a 
proportion  of  the  loss  which  may  have  been  incurred  by  an 
unavoidable  diminution  in  the  value  of  the  lands  during  the 
time  which  intervenes  between  the  death  of  her  husband 
and  the  assignment  of  her  dower.  If  such  deterioration  was 
caused  by  the  willful  waste  of  the  heir  she  was  entitled  to  an 
action  for  damages  against  him,  but  it  did  not  afiect  or  alter 
the  manner  of  assignment:  Tiedeman  on  Real  Property, 
sec.  135. 

With  regard  to  the  assignment  of  dower  in  alienated 
estates  the  rule  in  England,  as  declared  in  Doe  ex  dem.  Riddell 
V.  Gwinnell,  1  Q.  B.  682,  is  that  the  widow  shall  be  endowed 
according  to  the  value  of  the  estate  at  the  death  of  the  hus- 
band, regardless  of  any  improvement  or  deterioration  result- 
ing from  the  acts  of  the  purchaser. 

But  in  this  country  the  rule  in  such  cases,  according  to  the 
weight  of  authority,  is  more  favorable  to  the  purchaser,  and 
excludes  the  widow  from  taking  advantage  of  his  improve- 
ments upon  the  estate,  but  it  allows  her  generally,  though 
not  in  all  the  states,  to  have  the  benefit  of  any  rise  in  value 
resulting  from  other  causes,  the  policy  of  the  rule  being  to 
avoid  discouraging  purchasers  from  making  improvements: 
Westcott  V.  Campbell,  11  R.  I.  378;  2  Scribner  on  Dower,  612- 
617;  Tiedeman  on  Real  Property,  sec.  135. 

And  that  is  the  rule  adopted  in  this  state,  both  by  judicial 
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decisions  and  by  the  statute:  Barney  v.  Frowner,  9  Ala.  901; 
Beavers  v.  Smith,  11  Ala.  20;  Springle  v.  Shields,  17  Ala.  295; 
Francis  v.  Garrard,  18  Ala.  794;  Ware  v.  Owens,  42  Ala.  212; 
94  Am.  Dec.  642;  Wood  v.  Morgan,  56  Ala.  397;  Code  1886, 
sec.  1910. 

In  this  state,  before  the  present  statute,  when  a  dilapidated 
mill  upon  the  land  was  torn  down  by  a  purchaser  from  the 
husband,  and  a  new  and  expensive  structure  erected  in  its 
stead,  it  was  held  that  the  widow  of  the  grantor  was  not 
entitled  to  any  share  of  the  improvements,  and  that  her 
dower  could  be  estimated  with  reference  to  the  nature  of  the 
premises  at  the  time  of  the  alienation;  that  the  destruction 
of  the  old  mill  afforded  a  proper  case  of  compensation  to  the 
widow  by  a  court  of  equity  instead  of  an  assignment  by 
metes  and  bounds:  Beavers  v.  Smith,  11  Ala.  20. 

We  have  not  been  able  to  discover  any  case,  nor  has  any 
been  cited  by  counsel,  in  which  deterioration  in  value  either 
from  natural  causes  or  from  the  mere  negligence  of  the  pur- 
chaser or  alienee  in  keeping  the  property  in  repair  has  been 
considered  sufficient  cause  for  assigning  compensation  in  *** 
lieu  of  dower,  instead  of  setting  the  same  off  by  metes  and 
bounds,  or  in  which  it  is  held  that  the  widow  is  entitled  to 
compensation  on  account  of  said  deterioration.  On  the  con- 
trary the  doctrine  of  permissive  waste  seems  never  to  liave 
been  introduced  into  the  common-law  jurisprudence  of  this 
country  to  that  extent.  It  is  said  by  Chancellor  Kent  that, 
''Whether  the  land  be  improved  in  value,  or  be  impaired  by 
acts  of  the  party  subsequently,  the  endowment,  in  every 
event  of  that  kind,  is  to  be  according  to  the  value  at  the 
time  of  the  assignment,  if  the  land  descended  to  the  heir." 
And  again:  "The  widow  takes  the  risk  of  the  deterioration 
of  the  estate  arising  from  public  misfortunes,  or  the  acts  of 
the  party." 

The  foregoing  quotations  are  contained  in  an  elaborate  and 
learned  opinion  of  the  supreme  court  of  Missouri  in  the  case 
of  McClanahan  v.  Porter,  10  Mo.  746,  in  which  the  conclu- 
sion is  reached  that  the  widow  takes  her  dower  according  to 
the  value  of  the  land  at  .the  time  of  the  assignment,  and 
that  although  she  ^ains  nothing  by  the  improvements  of  the 
heir  or  alienee  she  suffers  loss  by  his  waste  or  neglect  depre- 
ciating the  value  of  the  property.  And  in  2  Scribner  on 
Dower,  page  635,  it  is  said:  "In  the  United  States  the  doc- 
trine laid  down  by  Perkins,  that  the  widow  has  no  remedy 
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for  waste  committed  by  the  alienee  during  the  lifetime  of  th^ 
husband  seems  to  be  generally  acquiesced  in.  But  for  wast* 
committed  after  the  husband's  death  she  has  her  remedyr. 
5  Am.  &  Eng.  Ency.  of  Law,  931. 

In  this  state  when  the  dower  is  incapable  of  being  set  oft 
by  metes  and  bounds,  or  when  it  would  be  unjust  fronk 
improvements  made  by  the  alienee,  or  from  any  other  cause^ 
to  assign  the  dower  by  that  mode,  the  chancery  court  alone 
has  jurisdiction  to  make  an  assignment  of  compensation  in? 
lieu  of  dower. 

And  in  such  case  the  rule  is  fixed  by  statute  that  the- 
widow  is  dowable  of  the  value  of  the  land  at  the  time  of 
alienation,  the  interest  on  one-third  part  thereof  from  the^ 
death  of  the  husband  to  be  paid  her  annually,  during  her 
life,  and  secured,  if  necessary,  by  a  lien  on  the  land,  unlesB^ 
the  parties  agree  to  a  compensation  in  gross  to  which  th» 
court  must  give  effect:  Code  1886,  sees.  1910,  1911. 

The  test,  however,  whether  an  assignment  by  metes  and 
bounds  would,  or  not,  be  unjust,  within  the  meaning  of  thet 
statute,  is  not  whether  the  interests  of  the  dowress  alonft- 
would  be  promoted  or  prejudiced  by  that  mode  of  assign- 
ment. The  rule  prescribed  by  the  statute  "  to  be  equal  and 
just  must  be  mutual." 

149  f  jjg  mutual  rights  of  the  demandant  and  of  the  alienee 
must  be  considered,  and  the  conclusion  must  be  influenced^ 
not  by  what  would  be  the  interest  of  the  one  or  the  other,  but. 
just  and  right,  as  between  the  two. 

We  do  not  think  the  facts  alleged  in  the  bill  of  complaint, 
in  this  case,  make  out  a  case  within  the  contemplation  of  the- 
statute,  and  entitling  the  demandant  to  an  assignment  of 
compensation  in  lieu  of  dower  instead  of  by  metes  and 
bounds. 

It  is  shown  by  the  averments  of  the  bill  that  the  deprecia- 
tion in  the  value  of  the  land  since  the  alienation  is  due  largely 
to  natural  causes,  and  to  a  much  less  extent  to  the  mere  fail- 
ure of  the  alienee  to  keep  the  property  in  repair  from  1861,. 
the  time  of  the  alienation,  to  1891,  the  time  of  the  demand 
for  dower,  and  not  from  any  willful  waste  on  'his  part. 

By  the  common  law,  as  we  have  shown,  while  the  widow 
shared  in  improvements  made  by  the  heir  or  devisee,  neither 
the  improvements  made  by  an  alienee  of  the  husband,  nor 
depreciation  in  value  caused  by  his  acts,  or  from  natural 
causes,  afiected  the  rule  for  the  assignment  of  dower,  thougtv 
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willful  waste  by  either  the  heir,  devisee,  or  alienee,  after  the 
husband's  death,  would  afford  the  basis  for  a  claim  for  dam- 
ages, to  be  allowed  not,  it  has  been  declared,  as  of  any  fixed 
period,  but  as  of  the  value  of  the  property  at  the  different 
periods  at  which  the  widow  is  deprived  of  her  dower.  In  the 
case  of  the  heir — from  the  death  of  the  husband;  in  the  case 
of  an  alienee — from  the  time  of  the  demand  for  dower  until 
the  assignment:  McClanahan  v.  Perter,  10  Mo.  746;  Steele  v. 
Brown,  70  Ala.  235. 

We  discover  nothing  in  our  statute  designed  to  change  this 
general  rule;  on  the  contrary,  this  court,  in  Wood  v.  Morgan, 
56  Ala.  397,  speaking  of  a  statute  in  substance  the  same  as 
this,  said:  "  So  that  the  section  of  the  code  we  are  consider- 
ing is  rather  a  legislative  recognition  of  an  existing  rule  than 
the  enactment  of  a  new  one." 

Our  statute,  therefore,  being  in  harmony  with  the  common 
law,  instead  of  making  a  change  therein,  it  follows  that  mere 
depreciation  of  value,  whether  from  natural  causes  or  the  act 
or  omission  of  the  alienee,  presents  no  good  reason  for  making 
an  assignment  of  dower  against  the  common  right  instead  of 
according  to  the  common  right,  or  by  metes  and  bounds. 

Furthermore,  recurring  to  the  question  whether  it  would 
be  unjust,  within  the  meaning  of  the  statute,  to  the  demand- 
ant to  set  off  her  dower  by  metes  and  bounds,  we  will  add 
**®  that  the  law  would  not  have  cast  upon  her  husband,  had 
he  lived,  until  this  time,  any  duty  or  obligation  towards  her, 
as  respects  her  inchoate  right  of  dower,  to  keep  the  premisei 
in  good  repair,  or  to  cultivate  the  lands  "  according  to  the 
standard  of  a  well-regulated  farm";  and  if  no  such  duty 
rested  on  the  husband,  we  can  conceive  of  no  principle  ot 
law  that  would  impose  that  obligation  upon  the  alienee  of 
the  husband  any  more  than  upon  the  latter  himself. 

To  assign  dower,  as  the  bill  in  this  case  seeks  to  have  it 
done,  would  require  a  valuation  of  the  land  which  would 
make  the  widow's  third  some  four  or  five  times  greater  than 
the  present  value  of  the  entire  tract. 

Thus  the  alienee  would  be  compelled  to  pay  annual  interest 
for  the  life  of  the  dowress  on  a  sum  four  or  five  times  greater 
than  the  present  value  of  the  whole  tract  of  land,  and  more 
than  thirteen  times  greater  than  her  one-third  of  the  present 
value  of  the  land.  This  would  be  the  grossest  injustice  to  the 
alienee. 
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An  assignment  of  dower  by  metes  and  bounds,  so  far  as 
any  thing  in  the  bill  shows  to  the  contrary,  would  operate 
justly  to  both  partieB. 

There  is  no  question  of  willful  waste,  committed  after  the 
death  of  the  husband,  presented  by  the  bill,  and  consequently 
it  is  unnecessary  to  consider  what  the  rights  of  the  demand- 
ant would  be  in  that  case,  or  what  the  remedy  for  their 
enforcement. 

We  discover  no  error  in  the  decree  of  the  chancery  court 
on  the  motions  and  demurrers  filed  by  the  appellee,  and  it  is 
accordingly  aflSrmed. 

Aflfirmed.  

Asilsrninent  of  Dower. 

While  there  are  statutes  purporting  to  confer  upon  a  husband  a  right  of 
dower  in  the  estate  of  his  wife  (HeUen  r.  Heuen,  145  III.  658),  and  other 
statutes  and  decisions  in  which  the  right  of  a  widow  in  personal  property 
owned  by  her  husband  at  the  time  of  his  death  is  spoken  of  as  a  right  of 
dower  (McLaughlin  v.  McLaughlin,  16  Mo.  242;  Price  v.  Pjice,  6  Dana,  107; 
McDoufj'tld  V.  Hepburn,  6  Fla.  568;  He7ciU  v.  Cox,  55  Ark.  225),  yet  we 
shall  in  this  note  employ  the  word  "  dower"  in  its  ordinary  common-law 
signification,  which,  as  expressed  by  Bouvier  in  his  Law  Dictionary,  is  "an 
estate  for  life  which  the  law  gives  the  widow  in  the  third  part  of  the  lands 
and  tenements  or  hereditaments  of  which  the  husband  was  solely  seised  at 
any  time,  during  the  coverture,  of  an  estate  in  fee  or  in  tail,  in  possession, 
and  to  which  estate  in  the  lands  and  tenements  the  issue,  if  any,  of  such 
widow  might,  by  possibility,  have  inherited."  It  will  be  seen  that  this  defi- 
nition entirely  excludes  interests  in  personal  property:  Doto  v.  Dow,  36  Me. 
211.  It  also  appears  to  exclude  all  lauds  not  held  in  severalty.  In  this 
respect  it  is  erroneous.  As  to  lauds  held  in  joint  tenancy  there  could  be  no 
right  of  dower,  because  the  whole  property  on  the  death  of  a  joint  tenant 
vested  in  the  survivor,  or  survivors  ;  but  on  the  enactment  of  a  statute 
destroying  the  right  of  survivorship  the  moiety  of  each  of  the  joint  tenants 
becomes  subject  to  his  wife's  right  of  dower:  Freeman  on  Cotenancy  and 
Partition,  sees.  14,  39.  Lauds  held  by  a  tenancy  in  common  were  always 
subject  to  dower,  though  the  inchoate  right  of  a  wife  of  one  of  the  cotenauta 
could  not  impair  the  power  to  make  or  compel  a  partition:  Freeman  on 
Cotenancy  and  Partition,  sec.  107;  Maybui-y  v.  Brien,  15  Pet.  21. 

To  Whom  the  Astignment  May  Be  Made. — While  at  the  common  law  the 
right  of  dower  could  be  relinquished,  it  could  not,  in  the  proper  sense  of  the 
term,  be  assigned.  Therefore,  while  the  widow  might  convey  to  the  holder 
of  the  estate  subject  to  the  dower,  her  interest  therein  as  doweress,  and  thus 
▼est  him  with  an  estate  in  fee,  it  was  not  possible  for  her  to  transfer  her 
interest  to  another  person,  and  entitle  such  transferee  to  have  an  assignment 
of  dower  made  to  him  and  in  his  favor.  Therefore,  according  to  the  weight 
of  authority,  the  only  person  who  can  make  an  application  for  an  assign- 
ment of  dower  is  the  widow  herself:  Hart  v.  Burch,  130  IlL  426;  Heisen  v. 
Heiifen,  145  111.  658;  Miller  v.  P^nce,  132  111.  151;  Jarkton  v.  Van  Derheyden, 
17  John.  167;  8  Am.  Dec.  378;  Jonu  v.  Fleming,  37  Han,  227;   ^ttf;tn<Oi»  r. 
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Brandon,  92  Ala.  533;  PaHon  v.  Allison,  109  N.  C.  674.  In  ■ome  parts  of 
the  United  States,  however,  it  has  been  held  that  the  right  of  dower  ia 
equitably  assignable,  and  that,  under  statutory  provisions  authorizing  th« 
assignment  of  choses  in  action,  an  equitable  assignee  of  the  widow's  right  to 
dower  is  invested  with  ^he  right  in  his  own  uame  to  bring  an  actioa 
to  compel  an  assignment  of  dower  for  his  own  benefit:  Strong  v.  Clem,  12 
Ind.  37;  74  Am.  Dec.  200;  Pope  v.  Mead,  99  N.  Y,  201;  Payne  v.  Becker,  87 
N.  Y.  153.  It  woiuld  seem  to  follow  as  an  inevitable  consequence  of  the  rule 
that  an  estate  in  dower  is  for  life  only;  that  no  proceeding  could  be  maia< 
tained  fur  its  assignment  after  the  death  of  the  widow  entitled  thereto.  Ia 
some  parts  of  the  United  States  the  estate  has  been  changed  by  statute  to 
one  in  fee,  and  it  is  a  necessary  result  of  this  change  that  if  the  widow  does 
not  procure  an  assignment  in  her  lifetime  her  heirs  must  be  permitted,  after 
her  death,  to  prosecute  the  proceeding  requisite  to  an  assignment,  for,  if 
such  were  not  the  case,  her  estate  in  fee  would  be  converted  into  an  e^^tate 
for  life  only  by  her  mere  inaction:  Woodherry  v.  Matfierson,  19  Fla.  778;  Potter 
V.  Wo7-ley,  57  Iowa,  66.  After  a  demand  for  an  assignment  of  dower  has  been 
made,  there  are  decisions  holding  that  the  widow  becomes  equitably  entitled 
to  share  the  mesne  profits  of  the  whole  estate,  and  that  her  right  thereto 
is  not  necessarily  terminated  by  her  death,  and  that  her  heirs  may  success- 
fully prosecute  proceedings  after  her  de-tth  fur  the  purpose  of  enforcing  her 
right  to  her  moiety  of  such  profits  accruing  after  the  demand  for  dower  was 
made,  and  prior  to  her  death:  Paul  v.  Paid,  36  Pa.  St.  270.  So  it  lias  been 
held  that  after  an  action  or  otiier  proceeding  is  brought  for  the  assignment 
of  ilower  and  the  recovery  of  rents  and  profits,  the  right  to  such  recovery 
does  not  terminate  upon  the  death  of  the  widow,  and  that,  notwithstanding 
such  death,  her  personal  representatives  may  recover  such  rents  for  the 
period  intervening  between  the  death  and  the  commencement  of  the  action: 
Mn;;ruder  v.  Smith,  79  Ky.  512.  Whether,  by  any  proceeiling  at  law  or  in 
equity,  damages  may  be  recovered  by  an  heir  or  personal  representative  of 
the  widow  on  account  of  mesne  profits  to  which  she  was  entitled  after 
demanding  assignment  of  dower,  it  is  clear  that  such  mesne  profits,  if  recov- 
ered at  all,  can  only  be  recovered  from  an  heir,  and  never  from  an  alienee 
of  her  husband:  Turney  v.  Smith,  14  111.  242;  Johnson  v.  T/iarnas,  2  Paige, 
377. 

As  the  dower  interest  of  a  wife  or  widow  was  not  subject  to  assignment 
by  her  voluntary  act,  it  cannot  be  subject  to  such  assignment  by  compul- 
sory proceedings  against  her.  It  is  not  liable  to  be  levied  upon  nor  sold 
under  execution,  nor  can  it,  by  proceedings  in  equity,  be  subjected  to  the 
payment  of  her  debts  by  compelling  her  to  execute  an  assignment  of  it,  or 
otherwise:  Maxon  v.  Gray,  14  R.  I.  641;  Carnell  v.  WiUon,  21  Ark.  62;  76 
Am.  Dec.  351;  Combs  v.  Young's  Widow,  4  Yerg.  218;  26  Am.  Dec.  225; 
Sutherland  v.  Sutherland,  69  111.  481;  Pennington  v.  Yell,  11  Ark.  212;  62 
Am.  Dec.  262;  Moore  v.  Mayor,  8  N.  Y.  110;  59  Am.  Dec.  473;  Sansch  v. 
Moore,  48  Iowa,  61 1 ;  30  Am.  Rep.  412.  Contra:  Oreathead's  Appeal,  42  Conn. 
374;  though,  perhaps,  in  some  of  the  states  this  rule  has  been  modified  in  so 
far  as  to  enable  creditors  to  reach  and  subject  her  dower  interest  to  exe- 
cution for  the  payment  of  debts  incurred  by  her  after  the  death  of  her  hus- 
band had  vested  her  with  the  right  to  demand  that  the  assignment  of  dower 
be  made:  Boltz  v.  Stolz,  41  Ohio  St.  540. 

As  no  one,  other  than  the  widow,  is  entitled  to  enforce  an  assignment  of 
dower,  iu  the  absence  of  statutory  provisions  modifying  the  common  law  upon 
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the  :3ubject,  so  the  fact  that  the  applicant  for  the  auignment  is  the  widow  of 
one  who,  during  his  marriage  to  her,  was  seised  of  an  estate  in  the  real  prop- 
erty  to  which  the  issue  of  the  marriage  might  have  sacceeded  by  inheritance, 
is  sufficient  to  sustain  her  claim,  unless  she  has  relinquished  it  or  divested 
herself  of  it  in  some  mode  prescribed  by  law,  aa  by  joining  in  a  conveyance 
thereof  with  her  husband,  or  otherwise  relinquishing  her  rights  to  one  who 
has  acquired  the  husband's  estate,  either  by  conveyance,  devise,  or  descent. 

It  is  true  that  the  wife's  right  to  dower  in  her  husband's  real  property  is, 
during  his  lifetime,  a  mere  expectancy,  and  not  an  estate  in  land,  and  that  for 
some  purposes,  at  least,  she  has  no  vested  rights.  Nevertheless,  it  is  no* 
true  that  her  interest  is  one  which  the  law  will  not  protect.  On  the  con^ 
trary,  she  a  has  valuable  right,  favored  by  the  courts,  and  for  the  protectioB 
of  which,  in  proper  cases,  courts  of  equity  will,  at  her  instance,  interpose; 
Crosby  v.  Farmers'  Bank,  107  Mo.  436;  McDonald  v.  Aten,  1  Ohio  St.  293j 
Kennedy  v.  Nedrow,  1  Dall.  415,  417;  Cli€w  v.  Cliew,  1  Md.  163;  Taie  t.  Jcuf, 
Z\  Ark.  576. 

The  interest  of  a  wife  is  not  a  vested  interest  in  the  sense  that  it  is  pro* 
tected  from  impairment  by  the  legislature.  The  state,  acting  through  its 
legislative  power,  may  enlarge  or  diminish  the  right  of  dower,  or  take  it 
away  altogether:  Ooodkind  v.  BartUtt,  136  111.  18;  Kuach  v.  Kusch,  143  111. 
353;  Heisen  v.  Heiatn,  145  IlL  658;  Miller  v.  Pence,  132  111.  151;  Sitnar  v. 
Canady,  53  N.  Y.  39;  13  Am.  Rep.  523;  or  may  authorize  proceedings  in 
the  exercise  of  the  right  of  eminent  domain,  in  which  no  notice  need  be  taken 
of,  and  no  compensation  made  for,  her  inchoate  interest:  Moore  v.  Mayor 
of  New  York,  8  N.  Y.  110;  69  Am.  Dec.  473;  and  statutes  enlarging, 
diminishing,  or  destroying  the  right  of  dower  apply  to  marriages  already 
contracted  and  lands  already  acquired,  and  as  against  wives,  who,  but  for 
the  enactment  of  such  statutes,  would  have  been  entitled  to  dower  had 
they  survived  their  husbands:  Barbour  v.  Barbour,  46  Me.  9;  Lucas  v. 
Sawyer,  17  Iowa,  617;  Noel  v.  Ewing,  9  Ind.  67;  PraU  t.  Tefft^  U  Mich. 
191. 

Unless  the  legislature  interposes  to  destroy  the  right,  neither  the  husband 
nor  any  one  proceeding  against  him,  or  by  his  authority,  can  impair  the  wife's 
right  of  dower,  and  it  is,  therefore,  no  answer  to  a  widow's  demand  for  an 
assignment  that  her  husband  in  bis  lifetime  granted,  or  conveyed,  or  other* 
wise  assumed  to  divest  her  of  her  interest  therein,  or  that  persons  proceed- 
ing against  him  undertook  to  acquire  title  by  execution  sale  or  other 
compulsory  proceedings  to  which  she  was  not  a  party.  Her  interest  is  para- 
mount to  the  claims  of  his  creditors  and  to  any  sale  which  may  be  made 
under  execution  against  him,  unless  the  lien  thereof  antedated  the  marriage: 
Combs  V.  Young's  Widow,  4  Yerg.  218;  26  Am.  Dec.  226;  Sutherland  v.  Suth- 
trland,  69  111.  481;  House  v.  Towle,  22  Or.  303;  Rutherford  v.  Read,  6  Humph. 
423;  Harrison  v.  Eldridge,  7  N.  J.  L.  408;  Barker  v.  Barker,  17  Mass.  5G4; 
nota  to  Den  v.  Frew,  22  Am.  Dec.  710;  and  even  when  the  lien  has  its  incep- 
tion anterior  to  the  marriage,  it  is  said  that  a  sale  thereunder  must  be  con- 
summated in  the  lifetime  of  the  husband,  or  the  interest  of  the  lienholder  and 
of  the  purchaser  will  be  subordinated  to  the  rights  of  the  wife  to  an  assign- 
ment of  her  dower:  Simmons  v.  Latimer,  37  Ga.  490;  Blodgett  v.  Brent,  3 
Oranch.  C.  C.  394;  Frost  v.  Ethridge,  1  Dev.  (N.  C.)  30. 

Of  course,  the  wife's  right  to  dower  is  subject  to  be  defeated  by  any  cause 
Bufhcient  to  defeat  the  estate  of  her  husband,  and  she  is  obliged  to  submit 
to  whatever  he  may  be  compelled  to  submit  to;  and  this,  though  he  submits 
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without  oompnlaion,  prorided  his  snbmission  could  hare  bfl«n  compelled, 
and  he  acts  without  fraud,  and  not  in  an  attempt  to  defeat  or  impair  her 
rights.  Thus,  if  the  land  is  not  wholly  his,  but  is  held  by  him  in  cotenancy 
with  others  who  have  a  right  to  compel  him  to  make  partition  thereof,  he 
may  make  such  partition  without  compulsion,  and  thereby  extinguish  her 
right  of  dower  in  the  portion  assigned  to  bis  cotenants  and  restricted  to  the 
part  assigned  to  him.  In  so  doing  he  does  not  injare  her  if  he  acts  fairly, 
and  she  must  respect  the  partition,  unless  she  can  assail  it  for  fraud  upon  her 
riglits:  Freeman  on  Cotenancy  and  Partition,  sec.  411;  Lee  r.  Lmdel,  22  Ma 
203;  64  Am.  Dec.  262;  Mossier  v.  Moalier,  32  Me.  414.  So,  though  the  par- 
tition is  brought  about  by  compulsory  proceedings,  she  is  bound  by  these 
proceedings  in  the  absence  of  fraud,  though  not  a  party  thereto,  and  by  them 
her  inchoate  right  of  dower  is  "  remoTed  from  the  whole  tract  and  attached 
to  the  property  assigned  in  severalty  to  her  husband  ":  Freeman  on  Coten- 
ancy and  Partition,  sec.  432;  Cok»  t.  CoUs,  15  Johns.  321;  Hinds  v.  SUvena, 
45  Mo.  209. 

In  the  instances  to  which  we  have  referred,  it  may  well  be  said  that  the 
wife's  right  to  dower  has  not  been  defeated  or  impaired,  but  simply  attached 
to  an  estate  in  severalty  instead  of  an  estate  in  common.  This  cannot  be 
•aid,  however,  of  proceedings  in  partition  resulting  in  a  sale  of  the  property 
of  the  cotenancy,  the  effect  of  which  is  to  convert  an  estate  in  realty  which 
is  subject  to  dower  into  an  estate  in  personalty  which  is  not  so  subject. 
Doubtless,  because  it  is  within  the  legislative  power  to  destroy  an  inchoate 
right  of  dower  altogether,  it  may  authorize  its  destruction  by  a  sale  of  the 
property  in  partition.  The  more  difficult  question  is  whether,  in  the  absence 
of  any  direct  expression  of  the  legislative  will  upon  the  subject,  the  mere 
authorization  of  sales  in  partition  should  be  construed  as  authorizing  such 
•ales  to  be  made  without  making  wives  of  cotenants  parties  to  the  suit,  and 
giving  them  an  opportunity  of  showing  that  no  necessity  for  the  sale  existed, 
or  to  have  some  provision  made  in  their  favor  compensating  them  for  the 
destruction  of  their  rights  involved  in  the  sale.  The  better  opinion,  perhaps, 
is  that  if  a  sale  is  authorized  by  a  statute  which  does  not  provide  that  wives 
of  cotenants  shall  be  made  parties  to  the  proceedings  therefor,  then  the  title 
acquired  at  such  a  sale  is  paramount  to  any  claim  which  afterwards  may  be 
made  for  an  assignment  of  dower  on  behalf  of  a  widow  whose  interests  had 
not  become  vested  by  the  death  of  her  husband  before  such  sale  was  made: 
Freeman  on  Cotenancy  and  Partition,  sec.  474;  Jackson  v.  Edioards,  7  Paige, 
391;  22  Wend.  512;  Warren  v.  TwilUy,  10  Md.  39;  Lee  v.  Lindell,  22  Mo. 
202;  64  Am.  Dec.  262;  Weaver  v.  Oregg,  6  Ohio  St.  547;  67  Am.  Dec  356. 
Contra:  Oreiner  v.  Klein,  28  Mich.  12. 

The  in-stauces  already  considered  in  which  the  widow's  right  to  an  assign- 
ment of  dower  may  be  wholly  or  partly  defeated  by  some  act  occurring 
subsequently  to  the  marriage,  so  far  as  defensible  at  all,  rest  upon  the  assump- 
tion that  the  husband  has  but  yielded  a  right  or  entered  into  an  agreement 
according  to,  and  in  the  line  of,  his  duty,  and  in  respect  to  which  he  may 
fairly  be  reg  irded  as  acting  as  her  representative,  and  as  the  protector  of  hia 
interest  as  well  as  her  own.  A  few  other  cases  exist  falling  within  this  gen- 
eral reason.  Thus,  actions  may  be  brought  against  him  in  which  the  title 
to  property  in  his  possession  or  claimed  by  him  msy  be  involved,  and  the 
result  of  which  may  be  an  adjudication  against  his  claim  of  title  or  his  right 
of  possession;  and  such  adjudication,  when  it  constitutes  an  available  estoppel 
•gainst  any  further  aseertion  of  title  on  his  part^  is  ordinarily  equally  avail- 
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able  as  against  her,  at  least  where  he  has  made  a  defense,  and  haa  not  per- 
mitted the  oontroreriy  to  be  determined  upon  his  default;  but  no  oollaiir* 
action  or  inaction  on  hia  part  can  defeat  her  rights:  Scribner  on  Dower,  2d 
ed.,  608-613. 

It  is  essential  to  the  claimant's  right  that  she  answer  "the  description  of 
•  lawful  wife  of  the  decedent, "  though  for  the  purpose  of  proriug  herself  to 
have  been  snoh  a  wife,  it  may  not  be  necessary  for  her  to  show  the  solemniza- 
tion of  the  marriage.  The  marriage  may  be  inferred  "from  cohabitation^ 
reputation,  acknowledgment  of  the  parties,  reception  in  the  family,  and 
other  circumstances":  Fentonv.  Leed,  4  Johus.  52;  4  Am.  Dec.  244;  Be  France 
T.  Johnson,  26  Fed.  Rep.  891.  It  is,  of  course,  beyond  the  scope  of  this 
note  to  enter  into  an  inquiry  respecting  what  is  a  lawful  marriage  to  the 
extent  of  entitling  the  woman  to  dower  in  the  estate  of  her  husband,  or  of 
one  who  has  occupied  to  her  the  relation  of  husband.  Though  the  marriage 
was  duly  solemnized,  it  cannot  confer  a  right  to  dower  if  it  was  void  in  law; 
1  Scribner  on  Dower,  114.  If,  on  the  other  hand,  the  marriage  is  not  void, 
but  voidable  at  the  instance  of  one  of  the  parties,  it  will  support  a  claim  of 
dower  unless  actually  avoided  in  the  lifetime  of  both;  but  if  it  be  so  avoided, 
"  the  sentence  annulling  the  marriage  for  such  cause  makes  it  void  ab  initio, 
and  consequently  defeats  all  claim  of  dower  founded  thereon":  1  Scribner  oo 
Dower,  2d  ed.,  c.  8,  p.  146.  It  is  not,  however,  always  essential  to  a  claim 
of  dower  that  the  applicant  should  have  remained  until  his  death  the  wife  of 
the  man  out  of  whose  realty  she  seeks  to  have  the  assignment  made.  After 
a  valid  marriage  a  divorce  may  have  been  granted  either  by  a  special  act  of 
parliament  or  of  souie  other  competeut  legislative  body,  or  by  some  court  of 
competent  jurisdiction,  for  some  cause  designated  by  statute  as  a  ground 
for  such  divorce.  While  there  is,  perhaps,  no  adjudication  necessarily  de- 
terminative of  the  question,  the  course  of  proceeding  in  respect  to  parlia- 
mentary or  legislative  divorces  has  been  in  harmony  with  the  assumption 
that  the  wife's  right  to  dower  is  not  destroyed  thereby  unless  an  intention 
to  effect  such  destruction  is  apparent  from  the  terms  of  the  statute:  Scribner 
on  Dower,  c.  19;  Lculy  StoweWa  case,  Godb.  145.  It  was  formerly  the  law 
in  England  that  an  absolute  divorce  could  not  be  granted  except  for  causes 
existing  at  the  time  of  the  marriage,  and  when  granted  for  such  a  cause,  it 
operated  as  an  annulment  of  the  marriage  itself,  and  left  the  divorced  wife 
without  any  possible  right  of  dower.  If  a  divorce  is  a  menta  et  thoro  merely, 
as  it  does  not  entirely  destroy  the  marriage,  there  can  be  no  doubt  that  it 
does  not  destroy  the  wife's  right  to  dower:  Day  v.  West,  2  Edw.  Ch.  592; 
Burr  V.  Burr,  10  Paige,  20.  If,  however,  the  divorce  is  a  vinculo  matrimonii, 
its  consequence  in  this  respect  is  not  so  indisputable.  The  prevailing,  and 
doubtless  the  better,  opinion  is  that  a  divorce  of  this  character,  though 
granted  for  a  cause  occurring  subsequently  to  the  marriage,  has  the  same 
effect  as  if  granted  for  a  pre-existing  cause  rendering  the  marriage  voidabl* 
at  the  time  it  was  contracted,  and  therefore  that  it  leaves  both  the  husband 
and  the  wife  incapable  of  asserting  any  claim  in  the  property  of  the  other 
dependent  on  the  marriage,  and  therefore  destroys  her  right  to  dower:  GUn- 
ton  V.  Emerson,  61  N.  H.  405;  Calame  v.  Calame,  24  N.  J.  Eq.  440;  Oould  v. 
Crow,  67  Mo.  200;  WhiUell  v.  MUla,  6  Ind.  229;  Rice  v.  Lumley,  10  Ohio  St. 
696;  Billan  v.  Herckiebratli,  23  Ind.  71;  Burdiek  v.  Brigga,  11  Wis.  126; 
Levint  V.  Sleator,  2  G.  Greene,  604;  McCraney  v.  McCraney,  6  Iowa,  232;  68 
Am.  Dec.  702;  Reynolds  v.  lieynolds,  24  Wend.  193;  Charruaud  v.  C/uirruaud, 
1  N.  Y.  Leg.  Obs.  134;  Burr  t.  Burr,  10  Paige,  20;  Jordan  r.  Clark,  81  IlL 
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465;  Wait  v.  Wait,  4  Barb.  192;  Harding  r.  Alden,  9  Me.  140;  23  Am.  Dec.  549; 
Boykiny.  Ram,  28  Ala.  332;  65  Am.  Dec.  349;  BarreU  ▼.  FcuUng,  111  U.  8. 
523.  These  decisioas  are  specially  inequitable  when  the  dirorce  has  beeo 
granted  at  the  instance  of  a  wife  because  of  the  misconduct  of  the  husband, 
involving  the  most  flagrant  disregard  of  his  marital  obligations,  and  hence 
some  of  the  courts  have  refused  to  follow  them  in  this  class  of  cases:  Wait  r. 
Wait,  4  N.  Y.  95;  and  at  the  present  time,  generally,  as  the  result  of  stat* 
atory  provisions  on  the  subject,  an  absolute  divorce  does  not  defeat  a  wife's 
right  to  dower  in  the  previously  acquired  land  of  her  husband  where  such 
divorce  is  not  the  result  of  any  misconduct  on  her  part:  Scribner  on  Dower, 
0.  19. 

A  wife  may  also,  by  committing  adultery  under  certain  circumstances, 
forfeit  her  right  to  dower.  This  results  from  the  statute  13  Edward  I.,  chapter 
34,  substantially  adopted  in  the  greater  portion  of  these  United  States, 
declaring  that,  if  a  wife  elope  and  continue  with  an  adulterer  she  shall  be 
barred  of  her  dower,  unless  her  husband  willingly  reconcile  her,  and  suffer 
her  to  dwell  with  him.  Under  these  statutes  it  is  not  the  mere  act  of  adul* 
tery  which  forfeits  the  rights  of  the  erring  wife,  but  that  act  in  connection 
with  an  elopement;  but  the  courts  seem  to  regard  every  adultery  as  con- 
nected  with  an  elopement,  and  the  conduct  of  the  wife  as  a  continuing  with 
an  adulterer,  unless  the  crime  takes  place  on  the  premises  of  the  husband,  or 
is  followed  by  a  reconciliation  with  him.  It  is  not  essential  that  she  leave 
him  with  an  adulterer,  or  with  a  view  to  committing  adultery,  or  that  she 
permanently,  or  openly,  or  for  any  specific  length  of  time,  reside  with  an 
adulterer,  or  continue  adulterous  practices:  Scribuer  on  Dower,  c.  18;  Waiters 
V.  Jordan,  13  Ired.  361;  57  Am.  Dec.  558;  Bell  v.  Nealy,  1  Bail.  312;  19 
Am.  Dec.  686;  Bed  v.  Elder,  62  Pa.  St.  316;  1  Am.  Rep.  414. 

It  ii  further  essential  to  the  claimant's  right  to  an  assignment  that  her 
husband  be  dead.  Upon  his  natural  death,  and  not  before,  the  right  of 
dower  becomes  consummate,  though  even  then  it  is  not  until  dower  is 
assigned  that  she  becomes  seised  of  any  estate  in  the  land,  or  possessed  of 
any  thing  except  a  right  resting  in  action,  or  rather  in  some  appropriate 
proceeding,  to  have  the  dower  assigned:  Sfiooi  v.  OalbreiUh,  128  III.  215; 
Biggs  V.  Oirard,  133  111.  620;  Hart  v.  BurcJi,  130  III.  426;  Heisen  v.  Heiten, 
145  III.  658;  PolliU  v.  Kerr,  49  N.  J.  Eq.  65;  Witthaua  v.  Schack,  105  N.  Y. 
332;  Jackson  \.  Van  Derheyden,  17  Johns.  167;  8  Am.  Dec.  378;  Blodgetv. 
Brent,  3  Cranch  C.  C.  394;  Summers  v.  Babb,  13  III.  483;  Moore  v.  New 
York,  4  Sand.  456;  Strong  v.  Bragg,  7  Blackf.  62;  Oooch  v.  Atkins,  14  Mass. 
378;  Cox  v.  Jagger,  2  Cow.  6.38;  14  Am.  Dec.  522;  Shields  v.  Batta,  5  J.  J, 
Marsh.  13;  Tompkins  v.  Fonda,  4  Paige.  448;  Torrey  v.  Minor,  1  Smedes  ft 
M.  Ch.  489;  Central  Park  Extension,  16  Abb.  Pr.  56;  Harrison  v.  Wood,  1 
Dev.  &  B.  Eq.  437;  PoUer  ▼.  EueriU,  7  Ired.  Eq.  152;  Webb  v.  Boyle,  63 
N.  C.  271;  Hoxsie  v.  Ellis,  4  R.  I.  123;  Lamar  v.  Scott,  4  Rich.  516;  Laiorence 
V.  Miller,  2  N.  Y.  245;  Aikman  r.  Harsell,  98  N.  Y.  191;  Rayner  v.  Lee,  20 
Mich.  384;  Carnallv.  Wilson,  21  Ark.  62;  76  Am.  Dec.  351.  Some  statutory 
innovations  upon  this  rule  have  been  introduced,  entitling  a  wife  in  the 
absence  of  the  death  of  her  husband  to  maintain  a  claim  for  an  assignment 
of  dower,  upon  his  conviction  of  polygamy:  Rev.  Code  Md.  1878,  p.  807; 
or  his  sentence  to  imprisonment  for  life  for  any  crime:  Mich.  Comp.  L. 
1871,  p.  1466,  sec.  5;  and  p.  1469,  sec.  24;  or  the  entry  against  him  of  a 
decree  of  dirorce  because  of  his  misconduct:  Davol  v.  Howland,  14  Mass. 
^19;  Scribner  on  Dower,  c.  21. 

The  Time  for  the  Assignment  of  Dower  cannot  commence  until  the  death 
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of  the  husband,  except  in  those  states  in  which  statatet  b»r«  Imcb  cnaettd 
perfecting  the  right  of  the  wife  on  his  imprisonment  for  Iif«,  or  npoa  th« 
granting  of  a  divorce,  or  on  some  other  contingency  designated  in  such 
statute.  But  immediately  after  hia  death  bis  widow  is  entitled  to  be  en- 
do  wed.  Probably  at  an  early  day  various  devices  were  resorted  to  for  the 
purpose  of  prejudicing  the  interests  either  of  the  heir  or  of  the  doweress,  as 
when  she  remained  in  possession  of  the  mansion  house  without  proceeding 
to  have  dower  assigned  to  her,  or  the  heir,  deeming  it  his  interest  to  do  so, 
postponed  the  assignment  of  dower  as  long  as  possible,  in  order  that  he 
might  have  exclusive  possession  of  the  property  of  his  ancestor.  At  all 
events  "by  Magna  Charta  it  was  required  that  dower  should  be  set  out  to 
her  within  forty  days  after  the  death  of  her  husband,  during  which  time  it 
was  stipulated  that  she  might  remain  in  her  husband's  mansion  bouse":  2 
Scribuer  on  Dower,  64,  71.  The  time  within  which  her  dower  should  be 
assigned  has  been  fixed  by  statute  in  many  portions  of  the  United  States, 
by  some  of  which  it  is  left  at  forty  days  after  the  death  of  her  husband, 
while  in  others  a  different  period  is  named:  Stimson's  American  Statute 
Law,  sea  3271.  In  Virgibia  it  is  said  that  the  assignment  should  be  as 
soon  as  practicable  after  his  death,  and  that  she  may  maintain  an  action 
for  such  assignment  within  a  year  after  such  death,  or  within  three  months 
after  demand:  laege  v.  Bossieux,  15  Gratt  83;  76  Am.  Dec  189.  The 
more  important  and  difficult  question  is  to  determine  whether,  and  if 
so,  when,  the  right  to  the  assignment  will  be  barred  or  terminated  from 
failure  to  enforce  it.  In  several  of  the  states  there  is  a  statute  of  liinita- 
tious  specially  applicable  to  proceedings  for  the  assignment  of  dower,  and  the 
right  to  such  assignment  is  lost  by  inaction  for  the  time  designated  in  such 
•statutes:  Stimsoii's  American  Statute  Law,  sec.  3271.  In  the  absence  of 
any  statute  relating  specially  to  the  proceeding  it  is  the  better  opinion  that 
general  statutes  of  limitation  are  not  applicable  to  proceedings  for  the 
assignment  of  dower:  2  Scribner  on  Dower,  559;  May  v.  Rumney,  1  Mann. 
I;  Jones  v.  Powell,  6  Johns.  Ch.  194:  Pharea  v.  Walters,  6  Iowa,  106;  Parker 
V.  Obear,  7  Met.  24;  Barnard  v.  Edwards,  4  N.  H.  107;  17  Am.  Dec.  403; 
Wr!f,ht  V.  Conovei;  6  N.  J.  Eq.  482;  Wells  v.  Beall,  2  Gill  &  J.  468;  Sellman 
T.  Boioen,  8  Gill  &  J.  50;  29  Am.  Deo.  524;  Kiddall  v.  TrimbU,  1  Md.  Ch. 
143;  Out/trie  v.  Owen,  10  Yerg.  339;  Tooke  v.  Hardeman,  7  Ga.  20;  Spencer 
V.  We-ilon,  1  Dev.  &  B.  213;  Wakeman  v.  Roaelu,  Dud.  (Ga.)  123;  Miller  v. 
Pfiice,  132  III.  151,  though  the  minority  of  the  courts  have  applied,  as 
ai;aiii.st  such  proceedings,  statutes  of  limitation  addressed  to  action*  affecting 
the  possession  of  real  property,  and  have  held  that  as  an  assignment  must 
result  in  depriving  the  tenant  of  his  possession,  or  some  part  thereof,  he  is 
within  the  protection  of  the  statute:  Durham  v.  Angier,  20  Me.  242;  Conover 
T.  Wright,  6  N.  J.  Eq.  613;  47  Am.  Dec.  213;  Cart  r.  Keller,  77  Pa.  St.  487; 
Tuitle  V.  Wulson,  10  Ohio,  24;  Ralls  v.  Hughes,  1  Dana,  407;  Kinsolving  v. 
Pierce,  18  B.  Mon.  782;  To7-rey  v.  Minor,  1  Smedes  it  M.  Ch.  489;  Ramsag 
V.  Dozier,  1  Tread w.  Const  112;  Ctiston  v.  Gaston,  2  Rich.  Eq.  1;  Wilson  y.  Me- 
Lenaghan,  1  McMull.  Sq.  35.  E'  en  where  this  latter  view  '>revails,  as  the 
wife  has  no  right  of  action  until  the  death  of  her  husband,  no  statute  can 
run  against  her  before  that  date,  and  therefore  no  disseisin  of  her  husband, 
however  long  continued,  can  affect  her  if  she  proceeds  within  due  time  after 
such  death:  Durham  v.  Angier,  20  Me.  242;  Moore  v.  Frost,  3  N.  H.  126; 
Hart  V.  MeCoUum,  28  Ga.  478;  Williams  v.  Williams,  89  Ky.  381 ;  Farmer  t. 
Ray,  42  Ala.  125;  94  Am.  Dec.  633;  Miller  v.  Pence,  132  111.  161.     If,  how. 
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ever,  she  resorts  to  a  court  of  equity  for  redress,  she  ia  not  exempt  from  the 
rules  of  that  court  respecting  laches,  under  which  it  refuses  to  interpose  in 
favor  of  persona  who  liave  not  proceeded  with  reasonable  diligeneo,  M  when 
a  widow  delayed  the  assertion  of  her  rights  for  twenty  years  after  the  death 
of  her  husband:  Barhdale  v.  Garrett,  64  Ala.  277;  38  Am.  Rep.  6. 

By  Whom  Dowr  Maybe  Atutigntd. — The  assignment  of  dower  ia  not  neces* 
•arily  a  judicial  act  or  proceeding,  and  may  therefore  be  accomplished  without 
the  aid  of  any  court  or  judicial  officer:  Austin  v.  Smith,  60  Me.  74;  79  Am. 
Dec.  597.  Nor  need  it,  like  a  judicial  act,  be  performed  by  a  disinterested 
person.  On  the  contrary,  the  person  representing  what  may  properly  be 
regarded  as  the  adverse  interest  is  authorized  to  assign  dower,  and  tliis 
though  he  is  an  infant:  McCormick  v.  Taylor,  2  Ind.  336;  Young  v.  Tarhell, 
37  Me.  509;  Jona  v.  Brewer,  1  Pick.  314;  Moore  v.  Waller.  2  Rand.  418. 
the  general  rule  upon  the  subject  being  that  whoever  va&y,  by  adverse  pro- 
ceedings  against  him,  be  compelled  to  make  or  submit  to  an  assignment  of 
dower,  may  make  such  aasiguinent  voluntarily.  He  must  be  a  tenant  of 
the  freehold.  It  is  not  snffi'.ient  that  he  hare  a  leasehold  or  a  chattel  inter- 
est, nor,  on  the  other  hand,  is  it  essential  that  he  have  any  title  to  the 
property,  if  he.haa  possession  of  it  under  a  claim  of  title.  Though  he  is  a 
mere  desseisor,  the  widow  is  not  obliged  to  wait  until  the  heir  or  other 
person  lawfully  entitled  recovers  the  seisin  or  possession,  but  may  proceed 
to  have  the  assignment  of  dower  made  by  any  person  in  possession  claiming 
in  his  own  right:  2  Scribner  on  Dower,  76.  In  the  United  States  the  power 
to  assign  dower  vested  by  the  common  law  in  an  infant  tenant  of  the  free* 
hold  has  very  generally,  either  as  a  consequence  of  judicial  or  of  legislative 
action,  been  vested  in  his  guardian:  Toumj  v.  Tarbell,  37  Me.  509;  Jone*  t. 
Brevier,  1  Pick.  314;  Robinson  v.  Miller,  1  B.  Mon.  88;  Boyera  v.  Netobankt,  2 
Ind.  388;  Curtis  v.  Hobart,  41  Me.  230.  Contra:  Ex  parte  Ouemtey,  21 
III.  443;  Bonner  v.  Peterson,  44  111.  253.  If  two  or  more  persons  are  at 
the  same  time  tenants  of  the  freehold,  as  where  it  is  held  by  tenants  in 
common,  the  right  to  assign  dower  ia  vested  in  either:  2  Scribner  on 
Dower,  79. 

If  an  assignment  of  dower,  made  by  a  tenant  of  the  freehold,  were  obliga- 
tory as  against  the  doweress,  so  that  she  mnst  accept  it  whether  just  or  not, 
his  natural  partiality  towards  his  own  interest  must  have  resulted  in  many 
inequitable  assignments.  While  in  the  standard  treatise  upon  dower  we 
find  a  chapter  devoted  to  excessive  assignments,  aud  to  the  admeasurement 
of  dower  when  the  heir,  forgetful  of  his  own  interests,  or  incompetent  to 
protect  them,  has  assigned  too  great  a  portion  to  the  doweress,  we  can 
discover  nothing  respecting  the  more  probable  contingency  of  his  being 
unfair  towards  her  by  assigning  to  her  less  than  her  just  proportion  of  the 
lands  of  her  deceased  hu^haud.  If  the  tenant,  while  an  infant,  made  an 
excessive  assignment,  he  could  obtain  relief  by  a  writ  for  the  admeasure- 
ment of  dower;  but  he  was  not  entitled  to  this,  or  any,  remedy,  if  he  waa 
of  full  age  when  he  made  the  assignment,  and  not  under  any  disability: 
Scribner  on  Dower,  c.  28.  While  this  author  does  not  point  out  any 
method  of  questioning  an  assignment  of  dower  made  by  an  heir  or  other 
tenant  of  the  freehold,  nor  state,  in  direct  terms,  that  such  assignment  ia 
eCFective  only  when  accepted  by  the  widow,  we  apprehend  that,  unless  ao 
accepted,  it  was  always  subject  to  be  questioned  in  some  appropriate  pro* 
ceeding,  because,  in  speaking  of  an  assignment  of  dower  without  legal 
proceedinga,  the  same  author  says:  "The  person  on  whom  the  right  or  duty 
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is  deToWed  to  make  an  assignment  may  at  once  proceed  to  set  apart  to  ih^ 
widow  her  proportion  of  the  estate,  and,  if  this  be  fairly  done,  it  is  as  effectaat 
and  biudiaK  as  if  performed  under  a  judgment  or  decree  of  court ":  2: 
Scribner  on  Dower,  71.  In  Austin  v.  Austin,  50  Me.  74,  79  Am.  Dec.  597». 
it  is  said  that,  "to  bind  the  widow,  it  is  necessary  not  only  that  the  assign*- 
ment  be  accepted,  but  she  must  also  enter  upon  it." 

An  assignment  made  by  a  tenant  of  the  freehold  need  not  be  evidenced^ 
by  any  deed  or  other  writing:  Johnson  v,  Neil,  4  Ala.  166;  ConarU  v.  Little, 
1  Pick.  189;  Blood  v.  Blood,  23  Pick.  80;  Shattuck  v.  Qragg,  23  Pick.  88; 
Curtia  v.    Hobart,  41  Me.  230;   Johnson  v.  Aforae,  2  N.  H.  43;   Meaerve  v. 
Mfserve,  19  N.  H.  240;  Baker  v.  Baker,  4  Me.  67;  Jones  v.  Brewer,  1  Pick» 
314;  Pinkham  r.  Gear,  3  N.  H.   163;  Len/ers  v.  Henhe,  73  111.  405;  24  Am. 
Rep.  263.     "  The  widow,  being  entitled  by  common  right,  nothing  is  re- 
quired but  to  ascertain  her  share;  and  when  that  is  accomplished  by  th»- 
assignment,  and  she  has  entered,  the  freehold  rests  in  her  without  livery 
of  seisin  or  writing.     And  it  is  true,  not  only  when  the  dower  is  assigned 
in  the  manner  prescribed  by  law,  but  also  where  a  dififerent  mode  of  as- 
signment is  adopted  by  agreement;  as,  where  the  rent  issuing  out  of  land» 
or  an  undivided  third  part  is  allotted  to  the  widow  ":   2  Scribuer  on  Dower,. 
73. 

The  Remediea  for  the  Aaaignment  of  Dower,  other  than  having  it  Msignedi' 
'jy  the  tenant  of  the  freehold,  were  by  the  common  law,  "by  writ  of  dower - 
unde  nihil  hafiet,  or  by  writ  of  right  of  dower  brought  against  the  tenant  of 
the  freehold,  upon  which,  after  the  demandant  obtained  judgment,  dower  is 
assigned  by  the  sheriflf  on  the  land,  and  she  may  then  proceed  to  recover 
possession  by  ejectment."  The  judgment,  "generally  speaking,  is  to  re- 
cover seisin  of  the  third  part  of  the  tenements  in  demand,  in  severalty,  by 
metes  and  bounds,  by  the  mesne  profits,  and  damages.  But  if  judgment- 
is  obtained  against  several  tenants  in  common  it  is  error  for  it  to  stat» 
'in  severalty,  by  metes  and  bounds';  but  it  may  be  in  three  parts,  to  be 
divided  ":  2  Scribner  on  Dower,  c.  V,  pp.  91,  105.  While  the  common-law 
mods  of  procedure  may  still  be  resorted  to  in  some  portions  of  the  UuiteA 
States,  in  the  majority  of  the  states  statutes  have  been  enacted  upon  this; 
subject  prescribing  the  circumstances  upon  which  the  action  or  proceeding. 
for  the  assignment  of  dower  may  be  made,  the  judgment  to  be  entered, 
therein,  and  the  mode  in  which  it  may  enforced:  2  Scribner  on  Dower,  c.  VI;; 
but  the  scope  of  this  note  does  uot  include  a  statement  of  these  statutory 
provisions.  At  an  early  day  courts  of  equity  in  England. assumed  jurisdic- 
tion in  proceedings  for  the  assignment  of  dower  as  ancillary  to  proceed- 
ings at  law,  and  only  in  cases  in  which  those  proceedings  were  inadequate 
to  afiFord  complete  relief:  Pomeroy's  Ekjuity  Jurisprudence,  sees.  1380,  138 !• 
At  the  present  time  the  jurisdiction  of  courts  of  equity  is  concurrent  with 
that  of  courts  of  law  in  all  cases  of  dower  in  legal  estates,  and  ia  exclusive 
over  all  assignments  of  dower  in  equitable  estates:  Pomeroy's  I<quity  Juris- 
prudence, sees.  1382,  1383;  2  Scribner  on  Dower,  c  VII. 

As  to  tlie  Modes  by  Which  Doioer  It  Set  Apart  to  the  widow,  the  flnt 
was  known  as  an  assignment  according  to  common  right,  and,  as  required 
by  common  law,  was  "one-third  part  of  the  lands  and  tenements  of  wliicK 
the  widow  is  dowable,  to  be  set  out  by  metes  and  bounds,  where  it  is  prac- 
ticable, and  to  be  held  by  her  for  life.  The  endowment,  therefore,  must  be 
of  a  parcel  of  the  lands  or  tenements  theoMelTMw  Sadi  is  the  widow'* 
AM.  8X.  Rar,  Vou  ZXXIZ.-« 
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-«oBiraon-Uw  right,  and  the  heir  or  tenant  of  the  freehold  shoald  mak*  the 
auignment":  2  Seribner  on  Dower,  80.  Thia  mode  still  praTaile  in  th« 
United  States,  where  it  can  be  pursued  without  injustice  to  the  parties 
interested:  Stimson'a  American  Statute  Law,  sec.  3276.  If  the  interest  of 
4he  husband  consisted  of  an  estate  iu  coteuaucy,  of  which  each  of  his  coten- 
stnts  was  entitled  to  share  the  possession,  the  assignment  of  any  spccifie 
part  to  the  widow  was  impossible,  because  she  bad  no  right  to  dispossess 
«ny  of  the  surriving  cotenants  of  any  part  of  the  property.  She  must,  there- 
^re,  be  giren  her  part  of  the  share  of  her  deceased  husband,  to  be  held  in 
-common  with  the  share  of  the  other  cotenants:  2  Soribuer  on  Dower,  80.  11, 
«n  the  other  hand,  her  husband  was  seised  of  several  distinct  parcels  of  laud, 
the  assignment  might,  with  her  consent,  set  apart  to  her  one  or  more  of  the 
parcels  to  the  excltuion  of  the  others,  if  the  part  so  given  her  was  equivalent 
only  to  her  share  of  the  whole;  but  if  the  husband  had,  in  his  lifetime,  alien- 
ated any  of  such  parcels,  then  the  interest  of  the  alienee,  or  his  successor  or 
successors  in  interest,  could  not  be  prejudiced  by  the  assignment  to  the  widow 
•«f  more  than  one-third  of  any  distinct  parcel  so  alienated:  Scott  v.  Scott,  1 
Bay,  504;  1  Am.  Dec.  625;  Thomas  v.  Hesse,  34  Mo.  13;  84  Am.  Dec.  66; 
I'ottdkk  V.  Gooding,  1  Greenl.  30;  10  Am.  Dec.  25;  Cook  v.  Fitk,  1  Walk.. 
■<Mi8s.)  423;  Coulter  v.  Holland,  2  Harr.  (Del.)  330;  Hardin  t.  Latcrence, 
-40  N.  J.  Eq.  154;  SchneUyv.  Srhnebly,  26  111.  116;  French  r.  Peters,  33 
Me.  396;  Wood  v,  Lee,  5  T.  B.  Mon.  50;  MaUer  of  Garrison,  15  N.  J.  Eq. 
393.  Contra:  Piatt's  Appeal,  56  Conn.  572.  If,  where  the  interests  of 
the  alienees  are  not  involved,  it  is  apparent  to  the  court  that  an  assign- 
auent  of  dower  may  be  made  by  giving  the  widow  one  tract  equal  iu  value 
"to  her  interest  in  the  several  tracts,  and  that  such  an  assignment  will  be 
-for  the  interest  of  all  the  parties,  or  at  least  will  not  be  prejudicial  to 
any,  it  is  proper  for  the  court  to  set  aside  to  her  a  single  tract,  instead 
of  scattering  the  assignments  over  all  the  tracts:  Milton  v.  Milton,  14 
Fla.  369;  Jones  v.  Brewer,  1  Pick.  314;  ScoU  v.  ScoU,  1  Bay,  604;  1  Am. 
Dec.  625;  MotUgomery  v.  Horn,  46  Iowa,  285;  Price  v.  Price,  41  Hun,  486; 
JSchnebly  v.  Schnebly,  26  111.  116;  FrencJi  v.  Peters,  33  Me.  381,  396;  Morrill 
•w.  Menifee,  5  Ark.  629;  Rowand  v.  Carroll,  81  111.  224;  Fosdick  v.  Gooding, 
1  Me.  30;  10  Am.  Dec.  25;  Lawson  v.  Morton,  6  Dana,  471;  CorrieU  v.  Bron- 
«m,  6  Iowa,  471.  But  see  Wood  v.  Lee,  6  T.  B.  Mon.  50;  Wilhelm  v. 
WiUielm,  4  Md.  Ch.  330;  Gibson  v.  Marshall,  6  Rich.  Eq.  210.  If  the  prop- 
«rty  out  of  which  the  assignment  is  to  be  made  consists  of  a  building  used 
as  a  dwelling  or  otherwise  an  assignment  may  be  made  to  the  widow,  with 
her  consent,  of  one  or  more  rooms,  or  parts  of  such  building:  White  v.  Story, 
S,  Hill,  543;  Stewart  v.  Smith,  39  Barb.  167;  Miles  v.  Douglas,  34  Conn.  393; 
JSpmmes  v.  Drew,  21  Pick.  278;  Parks  v.  Hardey,  4  Bradf.  15;  PcUrh  v. 
jKeeler,  27  Vt.  252.  At  the  common  law  the  heir  could  not  be  compelled  to 
assign  to  a  doweress  "the  capital  messuage  which  was  his  father's,  nor  any 
part  thereof,  although  she  was  dowable  of  the  same,  but  might  assign  to 
lier  other  lauds  or  tenements  in  lieu  thereof."  In  the  United  States,  on  the 
other  hand,  various  statutes  have  been  enacted,  either  directing  or  favoring 
the  assignment  to  the  widow  of  the  homestead  or  dwelling-house,  where 
sneh  assignment  can  be  made  without  injury  to  the  remainder  of  the  prem- 
ises, or  to  the  rights  of  the  heir  or  heirs:  2  Seribner  on  Dower,  81. 

An  assignment  of  dower  not  according  to  common  right  was  naturally 
«alled  an  assignment  contrary  to  common  right;  and,  as  we  understand, 
maj  assignment  not  mads  by  metes  and  bounds,  where  such  assigomaat 
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was  practicabla.  There  were  many  interests  in  which  a  widow  WM  entitled 
to  dower,  in  which  it  was  dear  that  her  share  could  not  be  set  aside  to  her, 
to  be  held  in  sereralty  by  metes  and  bounds,  without  injustice  to  her,  or  to 
the  heir,  or  both.  In  some  of  these  instances  an  assignment  of  a  share  of 
the  profits  was  made,  as  where  the  property  consisted  of  a  mill,  or  ferry, 
entitled  to  collect  tolls,  or  lands  from  which  reuts  would  accrue:  Chase's 
case,  1  Bland,  206;  17  Am.  Dec.  277;  Peyton  v.  Smith,  2  Dev,  A  B.  Eq.  325; 
Smith  Y.  Smith,  6  Dana,  179;  Rockwell  r.  Morgan,  13  N.  J.  Eq.  384;  Sttvens 
V.  Stevens,  3  Dana,  371.  The  assignment  to  a  widow  of  something  in  lieu  of 
dower  must  be  "either  of  some  part  of  the  lands  of  which  she  is  dowable, 
or  of  the  rents  issuing  out  of  them,"  and  for  such  an  interest  as  may  endure 
for  her  life. 

Courts  of  equity  sometimes  decree,  or  award,  a  doweress  a  sum  of  money 
in  lieu  of,  or  as  compensation  for,  dower.  It  may  happen  that  the  lands 
have  been  sold  in  satisfaction  of  some  paramount  lien  or  claim,  and  a  sur- 
plus  realized,  which,  for  the  purpose  of  assigning  dower,  is  treated  as  real 
property,  and  an  assignment  is  made  to  the  widow  out  of  such  surplus: 
2  Scribner  on  Dower,  170,  171,  647;  Thompson  v.  Cochran,  7  Humph.  72;  46 
Am.  Dec.  68;  Daniel  r.  Leitch,  13  Gratt.  195;  Pomeroy's  Equity  Jurispru- 
dence, sec.  1383.  Though  no  sale  is  made  under  any  paramount  claim  or 
lien,  it  may  be  found  impossible  to  equitably  assign  dower,  otlierwise  than 
by  giving  the  widow  a  compensation  in  money.  lu  these  cases  the  courts 
usually  make  an  estimate  of  the  present  value  of  the  widow's  interest  depend- 
ent upon  her  age,  and  consequent  expectation  of  life:  Scribner  on  Dower, 
c.  24;  Gordon  v.  Tweedy,  74  Ala.  232;  49  Am.  Rep.  813;  Mandel  v.  McClave, 
46  Oiiio  St.  407;  15  Am.  St.  Rep.  627;  Buzick  v.  Buzick,  44  Iowa,  259;  24  Am. 
Rep.  740;  Crosby  v.  Farmers'  Bank,  107  Mo.  436;  Gore  v.  Townsend,  105  N.  C. 
228;  Nye  v.  Patterson,  35  Mich.  415.  The  sum  thus  found  to  be  due  may  be 
raised  by  the  sale  of  the  property;  but,  in  the  absence  of  statutes  authorizing 
a  sale  under  other  circumstances,  the  widow  may  insist  upon  an  assign- 
ment by  metes  and  bounds,  and  a  sale  and  compensation  in  money  cannot  be 
decreed,  unless  such  assignment  is  found  to  be  impossible:  Whiter.  Whitf, 
16  Gratt.  264;  80  Am.  Dec.  706;  Pieicev.  Williams.  3  N.  J.  L.  709;  Blossom  v. 
Blossom,  9  Allen,  254;  Leggett  v.  Steele,  4  Wash.  C.  C.  305;  Laidley  v.  Kline,  8 
W.  Va.  218;  Tygh  v.  DoUxn,  95  Ala.  269;  Atkin  v.  Marell,  39  111.  62;  Hey- 
ward  V.  Ctithf"'rt,  3  Brev.  482;  Smith  v.  Smith,  6  Lans.  313;  Carter  v. 
Stootj'y.  ob  111.  279;  Summeis  v.  Donuell,  7  Heisk.  565;  Dolan  v.  Dolant  91 
Ala.  152;  Benner  r.  Evans,  8  Penr.  A  W,  454. 

Whether  an  assignment  of  dower  is  made  between  the  doweress  and  the 
heir,  or  between  her  and  an  alienee  of  her  husband,  it  will  be  necessary  to 
estimate  the  value  of  the  property  for  the  purpose  of  making  the  assignment 
just  to  both  parties.  While  it  is  often  said,  in  general  terms,  that  a  widow 
is  entitled  to  be  endowed  of  one-third  of  the  real  property  of  which  her 
husband  has  been  seised  during  the  marriage,  it  is  evident  that  this  does  not 
signify  one-third  in  quantity,  but  one-third  in  rental  value,  and  that  an 
assignment  to  her  may  properly  be  of  much  more,  or  mnch  less,  than  one- 
third  of  the  quantity  or  area  of  her  husband's  realty.  The  object  of  dower 
and  of  its  assignment  is  obviously  to  afford  means  of  support  out  of  the  real 
property  of  her  husband,  and  that  such  dower  should  in  income-prodacing 
power  be  equivalent  to  one-third  of  the  whole  of  his  realty.  If  sneh  wers 
not  the  case,  she  might  be  left  dependent  and  helpless,  though  a  share  were 
assigned  to  her  of  real,  property  of  greater  value  than  all  the  rssidus  of  the 
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estate,  if  it  were  In  sach  a  condition  or  of  snch  character  that  it  cnnid  not, 
without  the  expenditure  of  large  sums,  realize  any  considerable  income. 
Hence,  while  it  has  sometimes  been  said  that  the  commissioners  should  "set 
off  the  one-third  in  value  of  the  estate"  {^Matter  qf  Watkim,  9  Johns.  245; 
Oihson  X.  Marshall,  6  Rich.  E<J.  210),  the  more  equitable  rule  ia  one  which 
makes  the  prob<al>le  rents  and  profits  during  her  life  the  chief  subject  of 
consideration,  and  seeks  to  make  such  an  assignment  as  will  give  the  widow 
one-third  of  the  income  of  the  real  property:  McDanifl  v.  McDaniel,  3  Ired. 
61;  Leonard  v.  Leonard,  4' Mass.  633;  Seammon  v.  Campbell,  75  111.  223; 
Cornier  r.  Sheyherd,  15  Mass.  164;  Smith  v.  Smith,  5  Dana,  179;  Carter  v. 
Parker,  28  Me.  509;  Taylor  v.  Ltisk,  7  J.  J.  Marsh.  636. 

As  between  the  heir  and  the  widow,  the  property  is  to  be  considered  as  it 
exists  at  the  time  the  assignment  is  made,  though  its  value  or  income-pro* 
ducing  capacity  has  been  increased  by  improvements  erected  by  the  heir,  ur 
has  decreased  from  some  cause,  duriug  the  period  intervening  between  the 
death  of  the  husband  and  the  making  of  the  assignment:  Thompson  ▼.  Mor- 
row, 5  Serg.  k  R.  289;  9  Am.  Dec.  359;  Hale  v.  James,  6  Johns.  Ch.  258;  10 
Am.  Dec.  328;  Catlin  v.  Ware,  9  Mass.  218;  6  Am.  Dec.  56;  Powell  ▼.  Mon- 
ton  etc  Mfg.  Co. ,  3  Mason,  347. 

When  an  Assignment  la  to  be  Made  Out  of  Lands  Which  Have  Been  Alienated 
by  the  Htisband,  and  in  which  the  widow  has  not  relinquished  her  right  of 
dower,  a  different  rule  prevails,  at  least  as  to  enhancements  in  value  arising 
from  improvements  made,  or  other  labor  bestowed,  by  the  alienee.  Tliere 
are  many  cases  in  which  the  general  declaration  is  made  that,  in  estimating 
the  widow's  right  of  dower,  when  lands  have  been  alienated  by  her  husband, 
their  value  at  the  date  of  the  alienation  is  alone  to  be  considered:  Huviiphrey 
y.  Phinney,  2  Johns.  484;  Walker  v.  Schuyler,  10  Wend.  480;  Thompson  v. 
Morrow,  6  Serg.  *  R.  289;  9  Am.  Dec,  359;  Allan  r.  Smith,  1  Cow.  180;  Dolf 
V.  BassetL,  15  Johns.  21;  Bussed  v.  Gee,  2  Mill  Const.  254;  Wilson  v.  Oatman, 
2  Blackf.  223;  Brown  v.  Duncan,  4  McCord,  346;  Shirtt  v.  Shirtt,  5  Watts, 
255;  Ayer  v.  Spring,  9  Mass.  8;  Catlin  v.  Ware,  9  Mass.  218;  6  Am.  Dec. 
56;  Ayer  v.  Spring,  10  Mass.  80;  Gore  v.  Brazier,  3  Mass.  523;  3  Am.  Dec. 
182;  Stearns  v.  Swijl,  8  Pick.  532;  Dorchester  v.  Coventry,  11  Johns.  510; 
5/wtw  V.  White,  13  Johns.  179;  Hale  v.  James,  6  Johns.  Ch.  258;  10  Am.  Dec 
328;  Van  Gelder  v.  Post,  2  Edw.  Ch.  577;  Tod  v.  Baylor;  4  Leigh,  498;  Smith  v. 
Addleman,  5  Blackf.  406;  Purks  v.  Hardey,  4  Bradf,  15;  Waters  v.  Gooch,  6 
J.  J.  Marth.  586;  22  Am.  Dec.  108.  These  decisions,  upon  examination, 
will  be  found  applicable  only  to  those  cases  in  which  the  alienee,  or  his  suc- 
cessors in  interest,  have  added  to  the  value  or  the  productive  capacity  of 
the  property  by  labor  done  or  expenditures  made,  and  do  not  support  the 
contention  that  such  alienee  shall  account  for  depreciation  occurring  after 
the  conveyance  to  him,  or  shall  be  entitled  to  hold  all  the  enhancements  in 
value  arising  from  causes  not  attributable  to  his  labor  or  advancements: 
Powell  V.  Monson  etc  Mfg.  Co.,  3  Mason,  347;  Barney  v.  Frowner,  9  Ala.  901; 
Summers  v.  Babb,  13  111.  483;  Smith  v.  Addleman,  6  Blackf.  406;  Hobhs  v. 
Har-vey,  16  Me.  80;  Bowie  v.  Berry,  3  Md.  Ch.  359;  Green  v.  Tennant,  2 
Harr.  (Del.)  336;  Fritz  v.  Tudor,  1  Bush,  28;  McClanahan  v.  Porter,  10  Mo. 
746;  Belly.  Mayor  etc.,  10  Paige,  49;  Thompson  v.  Morrow,  5  Serg.  &  R.  289;  9 
Am.  Dec.  358;  Winder  v.  Little,  1  Yeates,  152;  Thorp  v.  Johnson,  3  Ind.  343; 
Jonas  V.  Hunt,  40  N.  J.  Eq.  660;  Young  v.  Thrasher;  116  Mo.  222;  Maltoney 
V.  Young,  3  Dana,  588;  28  Am.  Dec.  114;  Van  Doren  v.  Van  Dor  en,  3  N.  J. 
L.  697;  4  Am.  Dec.  408;  Pierce  v.  O'Brien,  29  Fed.  Rep.  402;  Hagen  v.  Thur* 
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ber,  4  Johns.  Ch.  604;  Rannela  r.  Washington  University,  96  Mo.  226;  Brax» 
ton  V.  Coleman,  5  Call,  433;  2  Am.  Dec.  592. 

Though  a  widow  cannot  be  prejudiced  by  a  voluntary  conveyance  mads 
by  her  husband,  on  the  other  hand  such  conveyance  cannot  gire  her  advan* 
tages  to  which  she  would  not  otlierwise  be  entitled,  and  the  interests  of  the 
alienee  are  guarded  and  protected  so  far  as  may  be  without  prejudicing  the 
wife.  As  \  consequence  of  this  rule,  she  is  not  entitled  to  have  an  assign- 
ment made  which  will  defeat  or  impair  the  alienee's  interest,  and,  therefore, 
if,  as  we  have  already  shown,  the  husband  had  several  distinct  parcels  of 
realty  in  which  his  wife  has  a  right  to  dower,  and  some,  or  all  of  them,  have 
been  conveyed  by  her  husband  in  separate  parcels,  or,  though  not  conveyed 
by  him  in  such  parcels,  they  have,  after  his  conveyance,  been  alienated  by  his 
alienees,  so  that  his  title  has  become  vested  in  different  sub-alienees,  the  rights 
'>f  all  these  will  be  protected,  and,  therefore,  the  assignment  of  dower  must 
be  in  each  separate  parcel,  though,  bat  for  the  conveyance,  the  widow  might 
elect  to  receive  an  assignment  of  a  single  tract  to  be  held  in  severalty  in 
satisfaction  of  her  interest  in  the  whole:  2  Scribner  on  Dower,  603; 
T/ionicuv.  Hesse,  34  Mo.  13;  84  Am.  Dec.  66:  Fosdickv.  Oooding,  1  Greenl. 
80;  10  Am.  Dec.  26;  Boyd  v.  Carlton,  69  Me.  200;  31  Am.  Rep.  268.  When 
an  alienee  has  made  improvements,  one  mode  of  giving  him  the  l>euefit  of 
them  is,  where  that  course  can  be  pursued  without  prejudice  to  the  interests 
of  the  widow,  to  so  assign  her  dower  as  not  to  include  any  part  of  the  prem- 
ises on  which  such  improvements  are  situate:  Leggettv.  Steele,  ^W&ah.  C.  C. 
305;  Coates  v.  Cheever,  1  Cow.  460.  Improvements  must  be  distinguished 
from  ordinary  repairs.  The  assignment  may  be  made  without  taking  any 
iiotice  of  then),  as  they  are  not  regarded  as  creating  any  special  equity  in 
favor  of  the  tenant  of  the  freehold:  WaUh  v.  Wilson,  131  Mass.  635.  An 
alienee's  claims  or  equities  cannot  be  recognized  to  the  extent  of  dejjriving 
the  widow  of  rights  to  which  she  must  have  become  entitled  had  the  husband 
not  undertaken  to  alienate  the  property  in  question.  Therefore,  its  enhance- 
ment in  value  from  extrinsic  causes  created  or  operating  after  the  alienation 
results  in  her  benefit,  as  well  as  in  that  of  the  alienee:  Thompson  v.  Morrow, 
6  Serg.  &  H.  289;  9  Am.  Dec.  358;  Ooie  v.  Brazier,  3  Mass.  623;  3  Am.  Dec.  182; 
2  Scribner  on  Dower,  626-629.  If,  on  the  other  hand,  the  lands  have  dimin- 
ished in  value  since  the  alienation,  their  value  must  be  estimated  as  of  the  date 
of  the  assignment,  though  such  diminution  was  due  to  their  depreciation  from 
ii»e  or  from  acts  of  waster  occurring  in  the  lifetime  of  the  husband,  and 
attributable  to  the  tenant  in  possession,  or  from  other  cansea:  Dwiseth  v. 
Bank,  6  Ohio,  76;  Beavers  v.  Smith,  11  Ala.  20;  HaU  v.  Jamet,  6  Johns.  Ch. 
258;  10  Am.  Dec.  328;  Fritz  v.  Tudor,  1  Bush,  28;  Braxton  v.  Coleman,  5 
Call,  4.33;  2  Am.  Dec.  592,  and  the  principal  case.  But  see  McClanahan 
V.  Porter,  10  Mo.  746;  2  Scribner  on  Dower,  634.  While,  as  we  have 
shown,  the  widow  could  not  elect  to  have  her  dower  in  several  parcels 
of  laud  so  assigned  as  to  prejudice  an  alienee  of  one  or  more  of  those  par- 
eels,  by  setting  apart  out  of  one  parcel  any  more  than  one-third  thereof,  it 
is  not  equally  clear  that  the  alienee,  on  his  part,  cannot  in  some  oases  retain 
the  entire  realty  conveyed  to  him,  by  compelling  the  widow  to  accept  her 
asj^ignment  of  dower  out  of  other  parcels  not  so  conveyed.  Certainly,  if  the 
conveyance  was  with  warranty,  and  the  assignment  of  dower  may  be  equita- 
bly made  without  giving  to  the  widow  any  part  of  the  lands  so  eonveyed, 
this  course  shoald  be  pursued:  2  Scribner  on  Dower,  106;  and  perhaps  in 
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other  instaaces  where  the  purchaser  has  speeial  equities  an  assignment  may 
properly  be  made  which  will  leave  him  in  possession  of  all  the  property  con« 
reyed  by  the  husband:  H'^ood  v.  Keyes,  6  Paige,  478;  Lawaon  t.  Morton,  6 
Dana,  471. 

A»  to  Out  Law  Under  Which  the  Assignment  Mutt  Be  Made  there  is  some 
difference  of  opinion.  If,  as  we  have  shown,  the  right  to  dower  \m  not 
a  vested  interest,  and  is,  therefore,  until  it  becomes  vested,  within  the 
control  of  the  legislature,  it  must  follow  that  tliere  can  be  no  right  to  dower 
unless  it  existed  at  the  death  of  the  husband.  Therefore,  both  the  right  tc 
dower  and  the  mode  of  assignment  are  controlled  by  the  law  in  force  at  sucli 
death:  Walker  v.  Denver,  5  Mo.  App.  139;  Parker  v.  Small,  55  Iowa,  732; 
Boyd  V.  Harrison,  36  Ala.  533;  Thomas  v.  Hesse,  34  Mo.  13;  84  Am.  Dec.  66; 
Bennett  v.  Hamis,  51  Wis.  258;  Ware  v.  Owens,  42  Ala.  212;  94  Am.  Dec.  642, 
and  note.  The  interest  of  an  alienee  is,  on  the  other  hand,  a  vested  inter- 
est, and  not  subject  to  subsequent  legislative  impairment.  Therefore,  if, 
after  a  conveyance  is  made,  in  which  the  wife  of  the  grantor  did  not  join,  a 
statute  is  enacted  enlarging  the  right  of  dower,  as  by  changing  it  from  an 
estate  for  life  into  an  estate  in  fee,  such  statute  does  not  apply  to  pre-exist- 
ing conveyances,  nor  entitle  the  widow  to  any  greater  interest  in  land 
already  conveyed  than  she  would  have  acquired  had  her  husband  died 
before  the  enactment  of  the  statute:  Moore  v.  Kent,  37  Iowa,  20;  18  Am. 
Rep.  1. 

Rents  and  Profits. — By  the  common  law  a  tenant  of  the  freehold,  whether 
he  was  an  heir  or  an  alienee  of  the  husband,  was  entitled  to  the  i^os- 
session  of  the  realty,  and  to  receive  the  rents  and  profits  thereof  until  a  judg- 
ment was  entered  for  the  recovery  of  dower,  and  hence  there  could  be  no 
recovery  by  a  widow  for  rents  and  profits  during  the  time  that  the  assign- 
ment of  dower  was  withheld.  By  the  statute  of  Merton,  20  Henry  III.,  c.  1, 
the  common-law  rule  was  changed,  and  widows  became  entitled  as  against 
persons  guilty  of  a  wrongful  deforcement  to  damages  consisting  of  the 
"value  of  the  whole  dower  to  them  belonging,  from  the  death  of  their  hus- 
bands until  the  date  that  the  said  widows,  by  juiiginent  of  our  court,  have 
recovered  seisin  of  their  dower. "  This  statute  has  been  substantially  adopted 
in  the  greater  portion  of  the  United  States.  Hence,  a  doweress  may  now 
recover  dower  estimated  from  the  death  of  her  husband,  or,  in  some  states, 
from  the  tim«  of  demand  for  dower  in  all  cases  where  he  died  seised  of  the 
property:  Waters  v.  Williams,  38  Ala.  6S0;  Norton  v.  Norton,  94  Ala.  431; 
May  V.  May,  7  Fla.  207;  68  Am.  Dec.  431;  Shoot  v.  GaUn-eath,  128  III.  215; 
Aikin  v.  Merrell,  39  111.  62;  Nicoll  v.  Ogden,  29  III.  323;  81  Am.  Dec.  311; 
Peyton  v.  Jeffries,  50  III.  143;  Strawn  v.  Strawn,  50  III.  256;  Sellman  v.  Boioen, 
8  Gill  &  J,  50;  29  Am.  Dec.  524;  Walsh  v.  Reis,  50  111.  477;  Wheeler  v. 
Dawson,  63  111.  54;  Oalbreath  v.  Ch-ay,  20  Ind.  290;  O'FerraU  v.  Simplot,  4 
Iowa,  381;  Felch  v.  Finch,  52  Iowa,  563;  Peirce  v.  O'Brien,  29  Fed.  Rep.  402; 
Chase's  case,  1  Bland.  206;  17  Am.  Dec.  277.  "By  the  words  of  the  statute 
damages  are  given  from  the  death  of  the  husband  to  the  date  the  widow 
recovers  seisin  by  judgment.  By  damages  are  to  be  understood,  according 
to  the  English  authorities,  the  profits  of  the  third  part  of  the  estate  since 
the  death  of  the  husband  (after  deducting  outgoings),  and  such  additional 
sum  as  will  compensate  the  widow  for  any  further  loss  she  may  have  sus- 
tained by  the  detention  of  her  dower":  2  Scribner  on  Dower,  704,  c.  25.  If 
the  lands  have  been  in  possession  of  an  alienee  of  the  husband,  and  not  of 
his  heir,  the  widow  may  recover  damages,  though  the  husband  did  not  die 
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seised,  but  such  damages  must  be  computed  from  the  demand  and  refusal  ot 
dower,  and  not  from  the  death  of  the  husband:  2  Scribner  on  Dower,  709- 
718;  HeUnmn  v.  Bowen,  8  Gill  &  J.  60;  29  Am.  Dec.  524;  DarnaU  v,  HUl,  12; 
Gill(fe  J.  ;i88;  Charts  case,  1  Bland.  20G;  17  Am.  Dec.  277;  W  tlU  v.  BmL,. 
2  Gill  &  J.  468;  Price  v.  Ilobbs,  47  Md.  359;  Leavitt  v.  Lamprey,  13  Tick. . 
382;  23  Am.  Dec.  685;  Perry  v.  Goodwin,  6  Mass.  498;  Whitaker  v.  Greer^. 
129  Mass.  417;  Brown  v.  Bronson, '65  Mich.  419;  Havnelav.  Wcishington  Uni'- 
versity,  96  Mo.  226;  Griffin  v.  Be<jan,  79  Mo.  73;  Young  v.  Thrasher,  115  Mo» 
222;  McChmahanv.  Porter,  10  Mo.  746;  Hankinv.  Oliyhant,  9  Mo.  239;  Collier- 
T.  Wheldon,  1  Mo.  1;  0" Flaherty  v.  Sutton,  49  Mo.  583.  But  in  souie  of  tha- 
states  the  recovery  may  be  only  from  the  commencement  of  the  suit:  Garton,- 
V,  Bate^,  4  B.  Mon.  366;  Waters  v.  CoocA,  6  J.  J.  Marsh.  586;  22  Am,  Dec^ 
108;  Kendall  v.  Honey,  6  T.  B.  Mon.  283;  Golden  v.  JUaupin,  2  J.  J.  Marsh. 
236;  Taylor  v.  Brodrick,  1  Dana,  346;  Marshall  v.  Anderson,  1  B.  Mon.  198w 
But  aee  Lindaey  v.  Slevem,  o  Dtma,  104;  Yancy  v.  Smith,  2  Met.  (Ky.)  408k^ 
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A  Salb  Is  a  transfer  of  the  absolute  or  general  property  in  a  thing  for  m 
price  in  money, 

A  Salk  Is  Not  Complete,  but  remains  executory,  if  any  thing  is  yet  to  b» 
done  by  either  party  before  delivery,  as,  for  example,  to  determine  tha 
price,  quantity,  or  identity  of  the  thing  sold. 

Sales,  Loss  or  Goods  on  Whom  Must  Fall. — If  a  sale  is  complete,  and 
the  goods  perish  without  the  fault  of  the  seller,  the  purchaser  is  bouiul 
to  pay  the  purchase  price. 

Upon  a  Salb  in  Which  the  Vendee  Retains  the  Right  to  Reject  oit 
Return  the  goods  sold,  the  title  passes  subject  to  being  divested  hy 
the  exercise  of  the  option  to  rescind,  expressed  within  a  reasonablft 
time. 

Sales, — An  Option  to  Rktukn  Goods  Purchased  if  the  vendee  should 
nut  like  them  is  very  diiferent  from  an  option  to  purchase  them  if  h» 
should  like  them.  In  the  first  case  they  are  his  property  until  he  exer- 
cises his  option,  and  in  the  second  they  are  not  bis  property  until  after. 
the  option  has  been  exercised. 

Sale  With  Pjiivilege  to  Retur.v, — The  loss  of  property  which  has  beei»' 
purcliased  with  the  privilege  of  returning  it  and  rescinding  tlie  sul* 
must  be  borne  by  the  purchaser,  and  the  sale  considered  as  absolute  i£ 
such  loss  occurs  before  the  option  has  been  exercised. 

Bales— Qi  EsTioN  for  Juky. — When  a  contract  of  sale  is  in  writing  it» 
consiruction  is  for  the  court  and  not  for  the  jury  tu  determine. 

Pillans,  Torrey,  and  Hannw,  for  the  appellant. 
Faith  and  Ervin^  for  the  appellee. 
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*''''  Haralson,  J.  Foley  sued  Felrath  for  five  hundred 
«nd  two  dolliirs  and  fifty-six  cents,  for  merchandise,  goods, 
and  chattels,  sold  by  him  to  said  Felrath  on  the  1st  of  Au- 
gust, 1892;  and  on  open  account,  and  on  account  stated  for 
iike  amounts. 

It  was  claimed  by  the  plaintiff,  and  he  so  testified,  that  he 
^as  a  manufacturer  of  gold  pens  in  New  York  city;  that  on 
the  8th  of  March,  1892,  he  was  in  Mobile,  Alabama,  and  while 
'there  was  in  the  store  of  defendant,  and  sold  him  a  bill  of 
goods  in  his  line  for  five  hundred  and  two  dollars  and  fifty- 
«ix  cents;  that  the  goods  were  accordingly  shipped  to  the 
•defendant  by  plaintiflf,  by  the  Adams  Express  Company,  for 
which  said  company  gave  him  a  receipt;  that  at  the  time  of 
-the  sale  its  terms  and  details  were  written  down  by  plaintiff, 
-one-half  to  be  secured  by  defendant's  note,  at  four  months, 
^nd  one-half  at  six  months;  the  last  note,  if  all  the  goods 
•were  not  sold  in  that  time,  might  be  paid  in  goods  not  sold, 
-at  defendant's  option;  that  the  sale  was  absolute,  and  not 
conditional;  that  defendant,  after  he  had  received  the  goods, 
notified  him  that  he  had  returned  them  by  the  express  com- 
pany, and  afterwards  the  company  brought  the  box  of  goods 
to  *''*  plaintiff,  and  he  would  not  receive  them,  because  they 
were  defendant's. 

The  defendani  contradicted  this  evidence  of  the  plaintiff, 
and  testified  that  plaintiff  came  into  his  store,  and  represent- 
ing himself  as  a  large  manufacturer  of  gold  pens  and  novelties 
in  that  line,  asked  him  to  take  the  agency  for  him  for  the  sale 
-of  his  goods  in  Mobile,  and,  as  the  result  of  their  interview, 
•defendant  agreed  to  accept  the  agency,  and  that  plaintiff 
should  ship  him,  as  such  agent,  five  hundred  dollars'  worth  of 
liis  goods  for  sale;  that  plaintiff  represented  that  such  goods 
«hould  be  "  good  sellers,"  and  told  defendant  that  he  would 
not  be  required  to  pay  out  any  of  his  own  money  for  the 
goods,  and  plaintiff  was  to  send  out,  at  his  own  expense,  pri- 
=vate  letters  and  cards,  the  printing  to  be  paid  for  by  defend- 
ant; tliat  he  agreed  to  take  the  agency,  provided  the  goods 
.^hipped  were  as  represented,  and  he  was  to  pay  no  money; 
tthat  plaintiff  said  that  he  could  not  let  his  goods  go  on  four 
(months'  time  unless  defendant  would  give  him  a  note  which 
lie  could  use  as  collateral  to  borrow  money,  and  on  the  assuiv 
«nce  that  defendant  would  not  have  to  pay  the  note,  for 
the  reason  that  before  it  matured  he  would  have  sold  good« 
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enough  to  meet  it,  he  gave  him  a  note  for  two  hundred  and 
fifty  dollars,  not  as  purchase  money,  but  as  accommodation, 
and  plaintiff  was  to  send  the  goods  for  examination  before  he 
would  accept  them;  that  they  were  to  be  such  as  would  be 
salable  in  the  Mobile  market;  that  the  goods  afterwards 
came  by  express,  according  to  invoice,  sent  with  them,  but 
were  immediately  returned  to  plaintiff,  because  not  such  as 
were  promised  to  be  sent,  and  were  old  style  and  unsalable. 

A  correspondence  immediately  sprang  up  between  them, 
in  which  the  one  contended  there  was  an  absolute  sale,  and  he 
would  not  receive  the  goods  back,  but  would  hold  the  other 
responsible  for  their  value;  and  the  other  that  the  transaction 
was  not  a  sale,  but  an  agency,  and  he  would  have  nothing 
more  to  do  with  the  goods,  and  would  not  pay  for  them. 

Finally,  however,  as  the  result  of  this  correspondence,  the 
defendant  wrote  to  the  plaintiff,  under  date  of  April  21,  1892, 
to  the  following  effect:  "  I  have  reconsidered  the  matter,  and 
will  accept  the  goods,  on  condition  that  you  exchange  some 
high-priced  goods,  which  I  will  return,  for  cheaper  articles, 
more  suitable  for  this  market.  Please  favor  me  with  the 
retail  selling  price  of  said  line  of  goods  in  the  north.  I  do 
not  understand  the  invoice  you  sent  me,  and  therefore  would 
like  for  you  to  send  me  another,  more  explicit,  ***  giving  the 
net  retail  price,  and  then  allow  me  the  discount;  also,  send 
the  showcase  as  promised.     Let  goods  come  along." 

To  this  letter,  the  plaintiff,  on  April  25th,  after  it  was 
received,  replied:  "Thanks.  Had  much  trouble,  but  all 
right  now.  Have  sent  you  showcase,  and  have  told  express 
company  to  deliver  your  goods.  Most  are  marked,  and  you 
will  find  retail  prices  in  this  green  circular,  as  sold  by  dealers 
here.  You  can  exchange  goods  at  any  time.  I  was  careful 
to  send  only  good  sellers,  and  if  not,  will  make  all  to  your 
satisfaction.  I  will  go  on  mailing  private  letters  as  soon  as 
I  get  answer  to  this.  Open  up  goods  at  once,  and  put  out 
big  pen,  and  push  sales,  and  send  me  this  note,  and  let  ug 
be  good  friends." 

The  evidence  tends  to  show  that  the  goods  were  shipped 
back  to  defendant  by  the  express  company,  as  requested  by 
him,  and  in  transit  were  lost  or  destroyed  in  a  wreck.  The 
defendant  contends  that  the  loss  is  the  plaintiff's;  that  there 
was  no  delivery  of  the  goods,  for  the  reason  that,  before 
accepting  them,  he  had  the  right  to  select  from  the  lot  such 
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as  he  would  return,  according  to  the  condition  annexed  to 
his  agreement  for  them  to  be  returned  to  him,  and  the  sale, 
till  this  was  done,  was  incomplete.  On  the  other  hand,  the 
plaintiflf  maintains  that  the  sale  and  delivery  were  complete, 
and  the  defendant  is  liable  for  the  price  of  the  goods,  and 
must,  himself,  look  to  the  express  company  for  damages,  if 
it  has  incurred  liability  for  the  nondelivery  of  the  package. 

The  evidence  tends  to  show,  and  it  is  without  conflict,  as 
to  the  point,  that  the  same  package  of  goods,  and  the  same 
goods  that  had,  in  the  first  place,  been  shipped  to  the  defend- 
ant at  Mobile  by  the  plaintifiF — which  he  received  and  ex- 
amined, the  invoice  and  prices  for  which  had  been  furnished 
to  him  by  plaintiff,  and  which  he  returned  to  plaintiff,  aa 
not  coming  up  to  representations — were  the  identical  package 
and  goods  which  defendant,  upon  reconsideration,  instructed 
the  plaintiff  to  have  returned  to  him  by  the  express  company. 
There  was  no  mistake  as  to  identity,  quality,  and  price  of 
goods.  There  had  been,  as  we  have  seen,  a  spirited  dispute 
between  the  parties,  as  to  the  character  of  the  transaction 
between  them,  the  plaintiff  maintaining  all  the  while  that 
defendant  had  purchased  the  goods,  and  that  they  were  liis 
property.  Tiie  defendant  finally  yielded  to  plaintiff's  con- 
tention, and  wrote,  '*  I  have  reconsidered  the  matter,  and  will 
accept  the  goods,  on  condition  that  you  excliange  some  high- 
priced  goods,  which  I  will  return  for  cheaper  articles,  more 
suitable  for  this  market."  What  was  **®  it  defendant  had 
reconsidered?  It  could  have  been  nothing  but  the  very  thing 
the  plaintiff  had  been  so  pertinaciously  pressing  on  him: 
that  the  goods  were  sold  and  delivered  to  him,  that  the  trans- 
action was  no  agency,  and  he  was  liable,  and  must  pay  for 
vvliat  he  had  bought.  He  yielded  the  contention,  and  said: 
"  I  will  accept  the  goods Let  goods  come  along." 

A  sale  has  been  defined  to  be  "A  transfer  of  the  absolute 
or  general  property  in  a  thing  for  a  price  in  money":  Benja- 
min on  Sales,  sec.  1.  If  any  thing  remains  to  be  done  by 
either  party  to  the  transaction  before  delivery,  as,  for  example, 
to  determine  the  price,  quantity,  or  identity  of  the  thing  sold, 
the  title  does  not  vest  in  the  purchaser,  and  the  contract  is 
merely  executory.  If  the  sale  is  complete,  and  the  goods 
■perish,  without  the  fault  of  the  seller,  the  purchaser  is  bound 
to  pay  the  agreed  price:  Magee  v.  Billing sley,  3  Ala.  679; 
Mobile  Sav.  Bank  v.  Fry,  69  Ala.  348;  Fry  v.  Mobile  Sav. 


Nov.  1892.]  Foley  v.  Felrath.  4$ 

Bank,  75  Ala.  473;  Allen  v.  Maury,  66  Ala.  17;  Wailes  v.  Hovo' 
won,  93  Ala.  375;  Cleveland  v.  Williams,  29  Tex.  204;  94  Am. 
Dec.  274;  2  Kent's  Commentaries,  496. 

In  Allen  v.  Maury,  66  Ala.  17,  we  said:  "Where,  however, 
goods  are  sold  and  delivered,  the  terms  of  sale  being  specified, 
and  the  vendee  reserves  the  right  to  reject  or  return,  the  title 
passes,  liable  to  be  divested  by  the  exercise  of  this  option  to 
rescind,  expressed  within  a  reasonable  time." 

In  Greene  v.  Lewis,  85  Ala.  221,  7  Am.  St.  Rep.  42,  it  was 
held  that  where  a  horse  was  sold  and  delivered  to  a  purchaser, 
for  a  reasonable  price,  to  be  afttewards  agreed  on,  the  title  at 
once  passed;  and  the  fact  that  the  parties  could  not  after- 
wards agree  on  a  reasonable  price  made  no  difference  in  the 
character  of  the  transaction.  The  court,  in  passing  upon  tho 
question,  stated:  "The  rule  is  settled  that  the  title  to  per- 
sonal property  may  pass  to  a  vendee,  without  fixing  an  abso- 
lute price,  if  the  circumstances  attending  the  transaction 
satisfactorily  show  such  to  be  the  clear  intention  of  the  con* 
tracting  parties:  Shealyy.  Edwards,  73  Ala.  175;  49  Am.  Rep. 
43;  Wilkinson  v.  Williamson,  76  Ala.  163.  An  option  to  pur- 
chase, if  the  party  to  whom  the  goods  are  transferred  should 
like,  is  very  different  from  an  option  to  return  the  goods  if 
he  should  not  like  them.  In  the  first  case,  the  title  will  not 
pass  until  the  transferee  determines  the  option,  if  seasonably 
exercised;  in  the  other,  the  title  passes  subject  to  the  right 
to  rescind  and  return,  which  is,  in  effect,  a  right  to  resell  to 
his  vendor:  2  Benjamin  on  Sales,  sec.  915,  p.  796,  n.  30; 
Buswell  V.  Bricknell,  17  Me.  344;  35  Am.  Dec.  262;  Hunt  v. 
Wyman,  *®*  100  Mass.  198.  The  case  in  hand  was  clearly 
one  of  a  sale  with  right  to  rescind  and  return,  as  to  the  high- 
priced  goods. 

The  contract  of  sale  between  the  parties,  as  we  have  seen, 
rested  at  first  in  parol,  about  the  terms  of  which  they  dis- 
puted. They  eventually  agreed  upon  its  terms,  and  that 
agreement  is  in  writing.  There  could  no  longer  remain  any 
dispute  about  it,  and  no  parol  evidence  was  needed  to  con- 
strue it.  Its  construction  became  a  question  of  law  for  the 
court,  and  not  for  the  jury  to  determine:  Jones  v.  Pullen,  66 
Ala.  306;  Claghorn  v.  Lingo,  62  Ala.  230;  Bernstein  v.  Humea^ 
60  Ala.  582;  31  Am.  Rep.  52;  Ouilmxirtin  v.  Wood,  76  Ala. 
2<)9. 

It  is  unneceesary  for  us,  in  the  view  we  take  of  the  case. 


4i  Foley  v.  Felbath.  [Alabama, 

to  consider  any  of  the  charges  given,  to  which  exceptions 
were  reserved,  or  any  of  the  assignments  of  error,  except  the 
one  based  on  the  request  for  the  general  charge  in  favor  of 
the  plaintiff.  The  evidence  is  undisputed,  and  in  writing, 
as  to  what  the  contract  was,  and  as  its  proper  construction 
makes  it  one  of  sale  and  delivery  of  goods,  the  court  should 
have  given  the  general  charge  for  the  plaintiff,  as  requested. 
Reversed  and  remanded. 

Sales — What  Constitots. — A  sale  of  a  chattel  is  the  transfer  of  the 
property  in  it  for  a  consideration,  and  is  ordinarily  perfected  by  the  deliv« 
ery  of  the  thing  sold  to  the  buyer,  and  the  delivery  of  the  price  therefor  to 
the  seller:  Sttphena  v.  Oifford,  137  Pa.  St.  219;  21  Am.  St.  Rep.  868,  and 
note;  ffuthmacfier  r.  Harria,  38  Pa.  St.  491;  80  Am.  Dec.  502,  aod  note; 
Hill  T.  HiU,  1  N.  J.  L.  261;  1  Am.  Dec.  206. 

Sales — When  Complete. — Title  cannot  pass  under  a  contract  of  sale 
when  the  property  sold  has  not  been  identified,  nor  when  something  remains 
to  be  done  for  the  purpose  of  ascertaining  the  price,  as  by  weighing,  meas- 
nriug,  or  testing  the  goods,  where  the  price  is  to  depend  upon  the  quantity 
or  quality  of  the  goods:  Blackioood  v.  Cutting  Packing  Co.,  76  Cal.  212;  9 
Am.  St.  Rep.  199,  and  note;  Colder  v.  Ogden,  16  Pa.  St.  528;  53  Am.  Dec 
618.  and  note;  Williama  v.  Allen,  10  Humph.  337;  61  Am.  Dec.  709,  and 
note;  Pleasants  v.  Pendleton,  6  Rand.  473;  18  Am.  Dec.  726.  A  sale  is  exec- 
utory and  incomplete  as  long  as  any  thing  remains  to  be  done  between  the 
buyer  or  seller  in  relation  to  the  goods:  Cleveland  v,  Wiliiama,  29  Tex.  204; 
94  Am.  Dec.  274,  and  note.  A  sale  of  personal  property  is  complete  and 
passes  title  to  the  buyer  although  the  thing  sold  has  not  been  measured  or 
the  quantity  ascertained  in  any  way,  when  it  is  apparent  that  it  is  the  inten- 
tion  of  the  seller  to  transfer  the  title,  and  of  the  buyer  to  accept  it:  Sewell  ▼. 
Eaton,  6  Wis.  490;  70  Am.  Dec.  471,  and  note.  See  the  extended  note  to 
Tu/ta  V.  Oriffin,  22  Am.  St.  Rep.  866.  and  the  note  to  Love  v.  8taU,  6  Am. 
St.  Rep.  237. 

Sales.— Loss  or  Goods,  Whih  Falls  oh  Pdbchaskk:  See  the  extended 
notes  to  TvJU  ▼.  Oriffin,  22  Am.  St.  Rep.  866,  and  McNetU  r.  Braun,  26  Am. 
8t  Rep.  451. 
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Sxaoonov  Salbs. — Thb  Execution  of  a  Sheriff's  Deed  Will  Bs  PftB> 
mciD  if  the  purchaser  took  possessioa  of  the  land  under  his  purchase 
And  held  it  coDtinuonsly  thereafter  in  his  own  right  for  the  period  of 
thirty^fire  years. 

Adyirsb  Posssssiom. — ^Thb  Possession  or  a  Mbhk  Tkespasses  is  con> 
fined  to  the  premises  actually  occupied  by  him,  but  the  possession  of 
one  claiming  under  color  of  title  is  co-extensive  with  the  boundariea 
described  in  the  written  instrument  under  which  he  claims  title. 

Advessb  Possession. — Possession  of  Land  Is  Not  Prima  Facie  Adversb 
to  the  true  owner. 

To  CoNS'i'i'i'UTS  Adverse  Possession  the  true  owner  must  know  that  the 
adverse  holder  claims  in  his  own  right,  or  the  possession  must  be  so  open 
and  notorious  as  to  raise  the  presumption  of  notice. 

Adverse  Possession. — The  Possession  of  a  Purchaser  at  a  Sheriff's 
Sale  Who  Has  Not  Taken  Out  a  Deed,  or  of  any  other  purchaser 
who  has  made  payment  in  full  of  the  purchase  price,  and  who  has  taken 
and  retained  possession,  is  presumed  to  be  in  his  own  right,  co-extensive 
with  his  purchase,  and  adverse  to  the  holder  of  the  legal  title.  If  the 
possession  of  such  purchaser  is  continuous  for  the  statutory  period 
without  recognition  of,  or  subordination  to,  the  legal  title,  the  vendor's 
right  of  entry  is  barred. 

Execution  Sale — Estoppel. — The  defendant  in  execution  cannot  dispute 
the  title  at  an  execution  sale,  as  a  general  rule. 

Adverse  Posskssion  May  Be  Shown  bt  Any  Acts  suitable  to  the  charac. 
ter  of  the  land.  Neither  fences  iior  cultivation  are  essential  to  such 
possesciion  when  the  acts  of  ownership  are  those  to  which  the  lands  are 
a(la{>ted,  and  are  continuous,  exclusive,  and  hostile  to  the  claims  of  others. 

Adverse  Possession. — The  Payment  of  Taxes  may  be  taken  into  con- 
sideration  with  other  facts  and  circumstances  relied  upon  to  show  an 
adverse  possession  of  real  property. 

Adverse  Possession  May  Be  Broken  only  by  the  act  of  the  true  owner, 
or  the  intrusion  of  a  stranger,  or  the  abandonment  of  the  premises  by 
the  occupant  himself. 

Adverse  Pos.<!Ession  Is  Not  Interruptbd  by  an  unknown  intrusion  of 
strangers  unless  continued  for  such  a  time  as  to  become  an  assertion  of 
right.  .  If  such  intrusion  is  known,  but  not  submitted  to,  nor  acquiesced 
in,  but  is  forthwith  remedied  by  legal  process,  it  does  not  amount  to  aa 
interruption  of  the  continuous  possession. 

Prescriptive  Title. — Adverse  possession  held  until  the  claim  of  title  has 
ripened  into  a  fee  necessarily  destroys  all  outstanding  legal  titles. 

Prescriptive  Title,  When  Will  Bb  Aided  in  Equity. — One  who  has 
held  possession  of  land  under  such  circumstances,  and  for  such  time,  that 
be  has  thereby  acquired  title  thereto  by  prescription,  may  call  upon  a 
court  of  equity  to  establish  such  title,  and  to  give  him  evidence  thereof 
by  entering  a  decree  quieting  his  title  against  the  person  in  whom  the 
title  appears  to  be  vested  by  the  record,  if  he  has  at  the  time  no  ade. 
quate  lethal  remedy,  but  if  there  is  an  action  pending  against  him  in  a 
court  of  law  wherein  his  title  may  be  put  in  issue  and  established 
thecs  !•  ao  equity  in  his  bill  "-o  quiet  title,  and  it  will  be  dismissed. 
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Suit  against  Joseph  S.  Smith,  sheriff  of  Jefferson  county, 
And  James  W.  Normant  and  other  hjeirs  at  law  of  James  M. 
Norman t,  to  enjoin  an  action  of  ejectment  brought  by  the 
<lefendant  in  the  circuit  court  of  Jefferson  county  to  recover 
possession  of  real  property,  and  also  to  divest  out  of  the  plain- 
tiffs in  the  ejectment  suit  the  legal  title  to  such  property,  and 
to  quiet  the  possession  of  the  complainants.  A  demurrer 
was  interposed  to  the  bill,  and  a  motion  made  to  dismiss  such 
bill  for  want  of  equity,  and  to  dissolve  the  injunction  which 
had  been  granted.  The  demurrer  was  overruled,  and  the 
motion  denied,  and  thereupon  the  complainants  appealed. 

Arnold  and  Evans,  for  the  appellants. 

Hewitt,  Walker  and  Porter,  for  the  appellees. 

**"  Coleman,  J.  On  the  thirteenth  day  of  May,  1890, 
James  W.  Normant  et  al.  instituted  the  action  of  ejectment 
in  a  court  of  law  against  appellees  to  recover  a  certain  tract 
of  land.  The  complainants  thereupon  filed  the  present  bill 
in  the  equity  court,  to  enjoin  the  prosecution  of  the  ejectment 
suit,  and  also  to  have  the  legal  title  divested  out  of  the  plain- 
tiffs in  the  ejectment  suit,  and  to  quiet  the  possession  of  the 
complainant. 

The  averments  of  the  bill  show  that  the  plaintiffs  in  the 
ejectment  suit  are  the  heirs  of  James  W.  Normant  who  died 
in  May,  1881,  and  from  him  derive  title.  The  bill  further 
shows  that  on  the  tliird  day  of  September,  1855,  James  W. 
Normant  was  seised  and  possessed  of  the  lands  in  controversy, 
that  prior  to  that  time,  to  wit,  on  the  nineteenth  day  of  March, 
1855,  suit  in  the  circuit  court  was  instituted  by  Joseph  R. 
Smith  and  others  against  James  W.  Norinant,  and  on  the 
same  day  a  copy  of  the  summons  and  complaint  was  regu- 
larly served  upon  the  defendant  in  person,  and  at  the  August 
term  of  the  court,  after  service,  recovered  a  judgment  against 
liim.  An  execution  was  issued  upon  the  judgment,  and  was 
placed  in  the  hands  of  the  sheriff  on  the  third  day  of  Sep- 
tember and  by  him  levied  upon  the  lands  in  controversy  on 
the  2d  of  November,  and,  after  legal  advertisement  and  notice, 
the  lands  were  "  regularly  sold  by  the  sheriff  by  virtue  of 
said  execution  on  the  third  day  of  December,  1855."  At 
the  sheriff's  sale  one  Hawkins  bought  the  lands  which  lie  in 
section  twenty-nine,  and  one  Bagley  and  James  A.  Mudd  pur- 
-chased  the  lands  which  lie  in  section  thirty-two.    The  present 
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complainants  claim  by  mesne  conveyances  duly  executed 
from  the  purchasers  at  sheriflF's  sale.  The  claims  of  the  com- 
plainants, through  paper  titles,  began  the  latter  part  of  the 
year  1872. 

The  bill  avers  that  the  price  paid  at  sheriff's  sale  was  a 
**•  fair  equivalent  for  the  value  of  the  land,  that  it  was  paid 
to  the  sheriff,  and  credited  upon  the  judgment.  The  bill 
avers  that  from  some  cause  the  sheriff  failed  and  neglected  to 
execute  deeds  to  said  purchasers,  that  said  Hudson  (the  then 
sheriff)  has  long  since  been  dead,  and  that  Joseph  S.  Smith 
is  his  successor  in  the  oflSce  of  sheriff.  The  bill  avers  that 
from  the  date  of  the  sheriff's  sale  to  the  filing  of  the  bill,  the 
complainants,  and  those  from  whom  they  claim,  have  paid 
the  taxes  on  the  land,  and  that  "neither  Normant  nor 
defendants  ever  asserted  any  claim  to  said  lands  until  the 
13th  of  May,  1890,  when  the  defendants  filed  an  action  in 
ejectment." 

The  only  averments  as  to  the  possession  of  the  land  by 
complainants  and  those  from  whom  they  derive  title  is  in  the 
tenth  paragraph  of  the  bill,  and  is  in  the  following  words: 
*'  Orators  show  that  the  lands  hereinbefore  described  were,  at 
the  time  of  said  sale,  and  still  are,  woodlands;  that  the  soil 
thereof  is  poor,  and  almost  entirely  unsusceptible  of  cultiva- 
tion; that  at  the  time  of  the  sheriff's  sale  aforesaid,  and  for 
years  afterwards,  said  lands  were  valuable  only  for  the  fire- 
wood which  could  be  cut  therefrom,  and  complainants  aver 
that  such  use  was  made  of  the  land  by  the  purchasers  at  the 
sheriff 's  sale,  and  their  successors,  for  several  years,  that 
when  the  lands  passed  partly  into  the  hands  of  the  Red 
Mountain  Iron  and  Coal  Company  they  were  used  for  obtain- 
ing wood  to  make  charcoal  for  said  iron  company.  That 
since  then  a  sawmill  was  operated  on  said  land  for  Sjeveral 
years  under  a  lease  from  complainants,  and  that  complain- 
ants are  now.  in  possession."  It  is  also  averred,  as  we  have 
8tat«d,  that  complainants,  and  those  from  whom  they  derive 
their  title,  have  paid  their  taxes  on  the  land  since  the  pur- 
chase at  the  sherifr's  sale.  These  are  the  only  averments  in 
the  bill  to  show  possession  of  the  purchasers  at  sheriff's  sale, 
and  their  subpurchasers.  It  is  not  averred  that  the  acts  of 
cutting  firewood,  making  charcoal,  the  lease  for  the  purpose 
of  a  sawmill,  etc.,  or  the  payment  of  taxes  were  made  or 
done  under  a  claim  of  right.     Pleading  must  be  construed 
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most  strongly  against  the  pleader.  The  averment  that  these 
acts  were  performed  for  "  several  years"  is  very  iudefinite. 
It  is  possible,  under  this  averment,  that  no  acts  of  ownership 
were  exercised  until  after  the  expiration  of  ten  years  from 
the  time  of  the  purcliase  at  sheriff's  sale.  The  averment  is 
entirely  inconsistent  with  a  total  abandonment  of  rights 
acquired  by  the  purchase  at  the  sheriff 's  sale,  for  a  period  of 
more  than  ten  years  after  such  purchase.  We  will  endeavor 
to  declare  some  principles  of  law,  which  appear  to  '^^  be 
applicable  to  the  facts  of  this  case,  and  which  may  serve  as 
a  guide  in  its  future  litigation. 

From  the  date  of  the  sheriff's  sale  to  the  beginning  of  the 
action  in  ejectment  the  length  of  time  was  about  thirty-five 
years.  If  the  purchasers  took  possession  of  the  land  under 
their  purchase,  and  held  it  continuously  during  that  time  in 
their  own  right  under  the  purchase,  the  law  would  presume 
that  a  deed  was  executed  by  the  sheriff.  This  conclusion 
results,  necessarily,  from  the  rule  of  law  which  prevails  in 
this  state:  McArlhur  v.  Carrie,  32  Ala.  76;  70  Am.  Dec.  529; 
Wilson  V.  Holt,  83  Ala.  540;  3  Am.  St.  Rep.  768.  The  pre- 
sumption of  law  in  the  present  case  is  overcome  by  the  posi- 
tive averment  of  the  bill  that  no  deed  was  ever  executed 
by  the  sheriff,  and  which  averment  on  demurrer  must  be 
regarded  as  true  against  the  pleader. 

An  important  inquiry  is  as  to  the  extent  and  character  of 
the  possession  of  the  purchasers  at  sheriff's  sale,  if,  in  fact, 
they  entered  into  possession  of  the  land  under  their  pur- 
chase. It  is  the  law  that  the  possession  of  a  mere  trespasser 
is  confined  to  the  premises  actually  occupied  by  him — '■^pos- 
sessio  pedis''  limits  the  extent  of  his  adverse  holding.  It  is 
also  settled  that  the  possession  of  one  claiming  under  color  of 
title  is  co-extensive  with  the  boundaries  described  by  the 
written  instrument  under  which  he  claims  and  holds:  Lttcy 
V.  Tennessee  etc.  R.  R.  Co.,  92  Ala.  246;  Burks  v.  Mitchell,  78 
Ala.  63;  Childress  v.  Calloway,  76  Ala.  133;  Stovall  y.  FowUr^ 
72  Ala.  78. 

It  is  further  settled  that  mere  possession  of  land  is  not 
prima  facie  adverse  to  the  title  of  the  true  owner.  To  have 
this  effect  it  must  be  shown  that  the  true  owner  knew  that 
the  adverse  holder  claimed  in  his  own  right,  or  it  must  be  so 
open  and  notorious  as  to  raise  the  presumption  of  notice: 
Robinson  v.  Allison,  97  Ala.  o96;  Dothard  v.  Denson,  72  Ala. 
644;  Lucy  ▼.  Tennessee  etc.  R.  R.  Co.,  92  Ala.  246. 
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The  purchasers  in  the  present  case  at  sherifT's  solo 
obtained  no  paper  title  or  instrument  to  mark  the  bouudary^ 
of  their  purchase  ard  possession.  Possession  by  them  under- 
their  purchaBe  at  f-he  iff's  sale,  having  paid  the  purchase- 
money,  would  not  be  that  of  trespassers.  Under  the  aver- 
ments of  the  bill  the  purchasers  had  a  perfect  equity  to  the 
land,  and  had  the  right  to  compel  a  conveyance  to  them  of 
the  legal  title.  The  statute  of  frauds  expressly  excepts  from 
its  operation  contracts  for  the  sale  of  land  where  the  pur- 
chaser pays  in  part  or  in  whole  the  purchase  money,  and  i» 
let  into  possession  under  his  purchase. 

In  the  case  of  Ridgeway  v.  Holliday,  59  Mo.  444,  the  rule  is 
thus  declared:  "Where  one  buys  land,  pays  the  purchase 
***  money  therefor,  and  enters  into  possession  thereof,  with 
an  agreement  (verbal  agreement  as  the  facts  show)  that  a. 
deed  shall  be  made,  there  being  no  contingency  upon  the 
occurrence  of  which  he  is  to  surrender  the  possession  to  hi» 
vendor,  the  transaction  is  not  an  agreement  to  purchase,  it  is 
a  sale.  The  contract  is  executed  on  the  part  of  the  vendee^ 
and  he  does  not  hold  under  his  vendor,  but  adversely  to- 
him."  *'  It  is  not  the  case  of  a  vendee  holding  under  a  bond 
for  title,  or  other  executory  contract  of  purchase,  where  some 
act  remains  to  be  performed  by  the  vendee  before  he  caa. 
demand  the  legal  title." 

The  possession  of  land  by  a  purchaser  under  a  contract  of 
purchase  who  has  paid  all  the  purchase  money  in  law  is  pre- 
Bumed  to  hold  in  his  own  right,  and  his  possession,  after  pay- 
ment of  the  purchase  money,  is  adversely  to  his  vendor.  The- 
law  does  not  require  of  him  further  notice  to  his  vendor  that 
he  holds  adversely,  and  if  his  possession  is  continuous  for 
the  statutory  period,  without  some  recognition  of,  or  subordi- 
nation to,  the  legal  estate  of  the  vendor,  the  right  of  entry  or 
of  action  to  recover  possession  is  barred.  This  is  the 
accepted  rule  of  law  in  this  state:  PoUb  v.  Coleman,  67  Ala. 
226;  Tayloe  v.  Bugger,  66  Ala.  446;  State  v.  Conner,  69  Ala. 
212;  Beard  v.  Ryan,  78  Ala.  43;  Newsome  v.  Snow,  91  Ala. 
641;  24  Am.  St.  Rep.  934. 

"  The  general  rule  is  that  when  lands  have  been  sold  under 
execution,  the  defendant  in  execution,  when  sued  by  the  pur- 
chaser for  possession,  can  not  dispute  the  plaintiff's  title. 
The  doctrine  of  all  the  cases  on  this  point  is,  that  the  piir- 
obaser  comes  into  exactly  such  estate  as  the  debtor  had: 
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Newell  on  Ejectment,  711;  Hayes  v.  Bernard,  38  IlL  297; 
Ferguson  v.  Miles,  3  Gilm.  358;  44  Am.  Dec.  702;  Sherry  v. 
Denn,  8  Blackf.  552;  Jackson  v.  Graham,  3  Gaines,  188. 

We  are  clearly  of  the  opinion  that  a  purchaser  who 
pays  the  purchase  money  for  land  and  takes  possession  of 
it  under  a  legal  contract  of  sale,  whether  verbal  or  written, 
has  possession  co-extensive  with  the  lands  included  in  his 
■contract  of  purchase,  and  he  may  show  the  extent  of  his 
possession  by  proof  of  the  contract  of  sale  and  purchase, 
that  in  such  a  case  the  contract  will  fix  the  boundary  of  his 
possession.  This  principle  applies  as  between  vendor  and 
vendee,  or,  in  case  of  execution  sale,  to  the  defendant  in 
-execution  and  the  purchaser  at  such  sale.  It  is  not  intended 
to  modify  or  effect,  in  any  way,  the  doctrine  declared  in  the 
*bove  authorities  as  to  the  possession  of  mere  trespassers,  or 
those  who  claim  under  color  of  title,  but  simply  to  declare 
that  a  *®*  valid  contract  of  sale  of  land  fixes  the  extent  of 
the  possession  of  one  entering  upon  and  holding  possession 
under  such  a  contract,  just  as  the  possession  of  one  who  is 
tinder  color  of  title  is  limited  by  the  description  in  the 
writings  which  confer  color  of  title. 

"  Possession  may  be  shown  by  acts  suitable  to  the  character 
of  the  land."  "A  fence  or  inclosure  is  not  an  essential  ele- 
ment of  adverse  possession,  but  is  only  one  of  many  acts 
indicative  of  possession  and  claim  of  ownership."  And  we 
may  add,  cultivation  is  not  an  essential  element  of  adverse 
possession,  when  the  acts  of  ownership  are  such  as  those  to 
which  the  land  is  adapted,  and  such  occupancy  and  use  are 
continuous,  exclusive,  and  hostile  to  the  claims  of  others, 
and  intended  to  be  such:  Bell  v.  Denson,  56  Ala.  449;  Doe  ex 
dem.  V.  Anderson,  79  Ala.  215;  Newell  on  Ejectment,  725; 
Sauera  v.  Giddings,  90  Mich.  50.  The  payment  of  taxes  is 
"to  be  taken  into  consideration  with  the  other  facts  and  cir- 
cumstances. Possession  under  a  claim  of  right  is  a  question 
of  fact,  the  existence  of  which  is  to  be  determined  by  the 
conduct,  acts  of  ownership  exercised  over  the  land,  and  decla- 
rations of  the  party  in  possession. 

"Adverse  possession  once  established  can  be  broken  only 
in  one  of  three  ways:  1.  By  the  act  of  the  real  owner;  2.  By 
the  intrusion  of  a  stranger;  3.  By  the  abandonment  of  the 
premises  bv  the  occupant  himself":  Doe  ex  dem.  v.  Anderson^ 
79  Ala.  216. 
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Unknown  intrusion  of  strangers  will  not  interrupt  the  con- 
tinuity of  possession  unless  continued  for  such  length  of  time 
as  to  become  assertion  of  right":  Bell  v.  Denson,  56  Ala.  449. 
And  if  such  intrusions  are  known  and  not  submitted  to,  or 
acquiesced  in,  but  are  forthwith  remedied  by  recourse  to  legal 
redress,  they  will  not  amount  to  an  interruption  of  the  con- 
tinuity of  possession. 

Adverse  possession  held  until  the  claim  and  title  has  ripened 
into  a  fee  necessarily  destroys  all  outstanding  legal  titles. 
Tliere  can  not  be  an  absolute  fee-simple  title  to  the  whole  land 
in  eacli  of  two  adverse  claimants  at  the  same  time.  If,  there- 
fore, complainants  went  into  possession  under  their  purchase, 
and  held  adversely  for  a  period  sufficient  to  perfect  their  title 
into  a  fee,  there  can  be  no  legal  title  in  the  complainants 
unless  they  have  acquired  title  by  a  subsequent  possession 
and  adverse  holding  for  the  statutory  period.  The  averments 
of  the  bill  exclude  the  consideration  of  any  title  thus  acquired 
by  respondent.  Notwithstanding  a  fee  title  may  be  acquired 
by  adverse  possession,  there  may  be  a  cloud  on  such  title, 
inasmuch  as  the  record  ****  of  titles  or  written  evidence  of 
title  may  tend  to  show  a  legal  title  outstanding  in  another, 
which  might  lead  to  litigation  or  depreciate  the  value  of  the 
property. 

A  person  in  possession  of  land  having  a  perfect  equity  with- 
out having  acquired  the  legal  title  may  come  into  a  court  of 
equity  and  enforce  a  specific  performance,  and  have  his  title 
perfected,  whether  or  not  there  be  a  pending  suit  involving 
his  right  and  title.  If  sued  in  ejectment,  having  a  perfect 
equity,  and  not  a  legal  title,  he  may  enjoin  the  prosecution  of 
the  suit  by  bill,  and  a  court  of  equity  having  jurisdiction  to 
protect  his  equity,  and  to  invest  him  with  the  legal  title,  may 
retain  the  bill  upon  proper  averments,  and  do  complete  jus- 
tice between  the  parties,  to  the  extent  of  settling  the  entire 
litigation:  Shipnian  v.  Furniis,  69  Ala.  555;  44  Am.  Rep. 
628.  See  for  a  discussion  of  the  question  Whitlock  v.  Johnson^ 
87  Va.  323. 

We  hold  further  that  a  person  in  possession  of  land,  who 
has  a  fee  title  acquired  by  an  adverse  possession,  but  without 
written  evidence  of  it,  or  a  judgment  at  law,  or  decree  of  a 
court  establishing  his  title,  there  being  no  suit  against  him 
involving  his  right  of  possession,  or  the  validity  of  bis  title, 
may  come  into  a  court  of  equity  for  relief. 
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In  Echols  V.  Huhhard,  90  Ala.  319,  the  court  uses  this  lan- 
guage: "If  a  link  in  the  chain  of  title  is  lost,  or  the  descrip- 
tion in  any  link  of  the  chain  of  title  is  lost,  or  the  description 
in  any  link  of  that  chain  is  so  indefinite  and  indeterminable 
as  to  require  a  resort  to  evidence  aliunde  to  identify  the  land 
really  conveyed,  the  deed  from  Pope,  administrator,  to  Patton 
is  a  cloud  on  her  title,  '  which  would  embarrass  alienation,  is 
calculated  to  engender  a  sense  of  insecurity,  and  may  be  the 
source  of  unfounded  or  vexatious  litigation,'  and  which  a 
court  of  equity  will  remove  while  the  evidence  necessary  to 
establish  the  real  boundaries  is  yet  at  hand. 

In  the  latter  aspect  where  adverse  possession  is  relied  on 
by  the  complainant,  which  is  the  case  we  find  in  this  record, 
the  right  of  necessity  must  be  effectuated  by  extraneous  evi- 
dence, and  equity  may  always  be  invoked,  in  the  absence  of 
a  legal  remedy,  to  quiet  a  title  thus  resting  in  parol:  See 
Marston  v.  Eowe,  39  Ala.  722,  and  other  authorities  to  the 
proposition  cited  in  the  opinion. 

But  as  was  said  in  Jones  v.  De  Graffenreid,  60  Ala.  151, 
"The  principle  on  which  equity  intervenes  to  remove  a  cloud, 
or  impending  cloud,  from  the  title  is  that  the  party,  being  in 
possession,  can  not  bring  an  action  at  law  to  establish  his  title 
©r  to  test  its  strength;  and  it  is  unreasonable  *•*  that  he 
shall  be  required  to  stand  in  suspense  until  it  suits  the  inter- 
est or  caprice  of  his  adversary  to  bring  suit;  his  title  in  the 
mean  time  resting  under  distrust,  while  he  is  at  all  times 
liable  to  lose  the  benefit  of  important  evidence  by  the  death 
of  witnesses:  See  Rea  v.  Longstreet,  54  Ala.  291;  3  Brickell's 
Digest,  355,  sec.  245;  Echols  v.  Hubbard,  90  Ala.  311. 

It  is  urged  as  a  ground  of  objection  to  the  equity  of  the  bill 
that  the  statute  affords  a  complete  remedy  in  a  court  of  law. 
The  rule  in  such  cases  is  this:  If  the  equitable  right  and 
remedy  existed  prior  to  the  adoption  of  the  act  embodied  in 
section  2916  of  the  code  the  statutory  remedy  therein  fur- 
nished would  not  destroy  the  equitable  remedy,  unless  the 
language  of  the  statute  limited  the  remedy  to  the  one  therein 
provided:  Jackson  v.  Jackson,  91  Ala.  292. 

The  remedy  invoked  in  this  case,  not  being  under  the  stat- 
ute, but  the  equitable  remedy,  which  exists  independent  of 
the  statute,  the  present  sheriff  was  not  a  necessary  or  proper 
party.  The  chancery  'ourt  may  appoint  its  register,  or 
other  proper  person,  to  execute  a  conveyance,  when  the  relief 
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is  granted,  or  its  own  decree  is  sufficient  to  divest  or  invest 
the  legal  title:  Jones  v.  Woodstock  Iron  Co.,  95  Ala.  551, 

We  further  declare  the  law  to  be  that  a  purchaser  of  land 
who  takes  possession,  having  paid  all  the  purchase  money, 
holds  adversely  to  his  vendor,  and,  in  such  case,  the  vendor 
is  charged  with  notice  of  the  adverse  holding.  A  purchaser 
in  possession  of  land,  bought  at  execution  sale,  issued  upon 
a  judgment  recovered  on  personal  service,  and,  after  legal 
advertisement,  having  paid  the  purchase  money,  holds  ad- 
versely to  the  defendant  in  execution,  and  the  defendant  in 
execution  upon  the  same  principle  is  charged  with  notice 
that  such  possession  is  adverse.  We  can  perceive  no  valid 
reason  for  holding  a  different  rule  in  the  case  of  a  defendant 
in  execution  and  purchaser  at  execution  sale  m  such  cases 
and  a  vendor  and  vendee. 

The  averments  of  the  bill  show  that  there  was,  at  the  time 
of  the  filing  of  the  bill,  a  suit  pending  for  the  recovery  of  the 
land  in  a  court  of  law,  and  by  which  complainants'  legal  title 
might  be  tested  and  established  by  the  judgment  of  a  court 
of  law.  Under  the  principles  we  here  declared  there  is  no 
equity  in  the  bill,  so  far  as  it  seeks  to  remove  a  cloud  or  per- 
fect a  chain  of  title. 

The  averments  of  the  bill  and  the  relation  of  the  parties  to 
each  other  do  not  admit  of  its  consideration  as  a  bill  for 
specific  performance  against  the  heirs  of  Normant;  and  if  it 
***  could  be  regarded  as  such  a  bill,  inasmuch  as  it  seeks 
affirmative  relief,  the  delay  of  thirty-five  years  before  assert- 
ing the  right  is  sufficient  to  stamp  it  as  a  stale  demand. 

Our  conclusion  is  that  the  court  erred  in  overruling  the 
demurrer  to  the  bill,  and  in  denying  the  motion  to  dissolve 
the  injunction.  The  case  is  reversed  and  remanded,  that 
complainants  may  have  an  opportunity  to  amend  their  bill, 
if  they  can,  so  as  to  give  it  equity,  or  take  such  orders  as 
they  may  be  advised  in  the  premises. 

Reversed  and  remanded. 

ADVKR8K  Possession — Posskssiom  Whxthsb  Prima  Faoib  Advirsb  to 
Trok  Ownek. — There  is  every  presumption  that  occupancy  ia  in  subor- 
dination to  the  true  title,  and  if  a  posaesaion  is  claimed  to  be  adverse 
the  act  of  the  wrongiloer  must  be  strictly  construed,  and  the  character  of 
his  poasesaiou  dearly  shown:  Preble  v.  Maine  Cent,  R,  R.  Co.,  86  Me.  2(30; 
35  Am.  St.  Rep.  366;  Schwallbade  v.  Chicago  etc,  Ry.  Co.,  69  Wi«.  292;  2  Am. 
St.  Rep.  740,  and  note  with  the  cases  collected. 
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Adversb  Possession— How  Shown. — This  question  is  fnlly  discnssed  in 
the  monographio  note  to  De  Fneze  v.  Quint,  28  Am.  St.  Rep.  168;  note  to 
ifichoU  V.  Reynolds,  36  Am.  Dec.  242. 

Adverse  Possession. — Payment  of  Taxes  as  Evidence:  Se«  the  extended 
note  to  De  Friezn  v.  Quint,  28  Am.  St.  Rep.  161;  Wren  v.  Parker,  57  C5onn. 
629;  14  Am.  St.  Rep.  127,  and  note;  and  Frick  v.  Sinon,  75  CaL  337;  7  Am. 
St.  Rep.  177. 

Adverse  Possession — Presdmption  of  Convetakcb  From  Lapse  of 
Time. — The  presumption  of  a  grant  arises  from  adverse  possession  for  a 
long  period  of  time:  Arnold  v.  Stevens,  24  Pick.  106;  36  Am.  Dec.  305,  and 
note:  Valentine  v.  Pii>er,  22  Pick.  85;  33  Am.  Dec.  715;  Mitchell  v.  Walker, 
2  Aiken,  266;  16  Am.  Dec.  710;  Conger  v.  Weaver,  6  Cal.  548;  65  Am.  Dec. 
628.  See,  also,  the  extended  note  to  McCullough  v.  Wail,  53  Am.  Dec. 
726. 

Adverse  Possession — Proof  of.— This  question  will  be  found  thoroughly 
discussed  in  the  notes  to  Smeberg  v.  Cunningham,  35  Am.  St.  Rep.  617; 
Peter  v.  Stephens,  28  Am.  St.  Rep.  451,  and  the  extended  notes  to  De  Frieze 
v.  Quint,  28  Am.  St.  Rep.  158;  and  Lewis  v.  Herndon,  14  Am.  Dec.  71. 

Adverse  Possession.— How  Broken:  See  the  extended  note  to  Peabody 
r.  HetviU,  83  Am.  Dec.  497. 

Adverse  Possession — Effect  of  Title  by. — The  title  to  land  by  adverse 
possession  is  as  eflfectual  as  that  created  in  any  other  way:  Greene  v.  Cause, 
127  N.  Y.  386;  24  Am.  St.  Rep.  458,  and  note;  note  to  Cannon  T.  Stockmon, 
95  Am.  Dec  209,  where  the  cases  are  collected. 
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Practice. — A  General  Objection  to  Evidence  is  properly  overruled  if  a 

part  of  it  is  admissible,  though  another  part  is  not. 
Evidence  of  Collective  Facts.— The  answer  of  a  witness,  asked  what 

improvements  were  on  certain  lands  at  a  time  designated,  that  "aright 

smart  of  improvements  have  been  made  in  clearing  and  fencing,"  is  a 

conclusion  of  facts,  and  as  a  collective  fact  is  admissible. 
Adoptions. — The  Act  of  Adoption  of  a  Child  is  one  by  which  a  person 

takes  a  child  of  another  into  his  own  family  and  treats  it  as  his  own. 
Adoption. — Statutes  Acthorizinq  the  Adoption  of  the  Children  of 

Other  Persons  should  be  given  a  liberal  intendment  and  operation. 
Am  Adopting  Parent  assumes  the  duties  of  a  natural  parent,  and  is  entitled 

to  the  custody  of  the  child  adopted,  and  to  its  services  and  earnings, 

as  against  all  persons,  except  one  of  its  parents  who  has  not  consented 

to  the  adoption. 
Ah  Adopted  Child  Is  Entitled  to  the  Same  Homestead  ExsMPnoir  as 

if  it  were  the  natural  child  of  the  adopting  parent  or  parents. 
The  Homestead  Exemption  Allowed  to  Children  by  the  laws  of  Ala* 

bama  terminates  when  they  attain  their  majority,  or  ceaae  to  be  hotm 

Jide  residents  of  the  state. 
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Action  by  attachment,  in  which  certain  lands  were  levied 
upon,  and  thereafter  the  defendant's  adopted  daughter  filed  & 
claim  of  exemption.  The  levy  was  in  1888.  The  adopted 
daughter,  at  the  time  of  the  trial,  in  February,  1892,  wa» 
twenty-two  years  of  age,  and  was  a  married  woman,  residing 
on  the  land  with  her  husband.  The  wife  of  her  adopting 
father  died  after  he  left  the  state.  Judgment  in  the  exemp- 
tion contest  was  in  favor  of  the  adopted  daughter,  and  plain* 
tiff  appealed. 

J.  W.  Austin  and  W.  T.  L,  Cofer,  for  the  appellant 
Qeorge  H.  Parker^  for  the  appellee. 

•**  Haralson,  J.  The  qnestion  propounded  to  the  defend- 
ant, on  her  examination  as  a  witness, — "  State  whether  '*•  or 
not  you  were  a  resident  of  this  county  and  state,  and  whether 
you  intended  to  remain  so,  in  December,  1888? — contains  two 
inquiries,  either  of  which  might  have  been  diflfepently  an- 
swered. The  first — whether  she  was  a  resident  of  this  state — 
is  a  collective  fact:  Pollock  v.  Gantt,  69  Ala.  373;  44  Am.  Rep, 
519;  Hood  v.  Disston,  90  Ala.  379,  and  was  legal  and  perti- 
nent, as  only  residents  are  entitled  to  exemptions;  the  second, 
calling  for  her  intentions,  was  not:  Stemau  v.  Marx,  58  Ala. 
608;  Wilson  v.  State,  73  Ala.  527.  But  it  is  a  familiar  rule 
that  where  there  is  a  general  objection  to  evidence,  as  in  this 
instance,  a  part  of  which  is  legal  and  another  part  illegal,  it 
may  be  overruled:  Richmond  etc.  R.  R.  Co.  v.  Jones,  92  Ala. 
225. 

2.  The  questions  allowed  to  be  asked  defendant,  and  ex- 
cepted to  by  plaintiff — "  What  were  the  improvements  oa 
said  land  in  1886,  when  Robert  Jones  left,  and  what  were 
their  condition,  and  whether  any  improvements  have  been 
made  on  the  land  since  Jones  left,  by  you,  or  for  you  ? — were 
not  improper,  since  answers  to  them  might  tend  to  show  the 
yalue  of  the  property,  an  important  inquiry,  in  one  phase  of 
the  case.  The  answer  to  the  last  question — "A  right  smart 
improvements  have  been  made  in  clearing  and  fencing" — was 
a  mere  conclusion  of  facts,  an  inference  necessarily  involving 
fticts  as  to  the  quantity  of  land  cleared  and  fenced,  which,  aa 
a  collective  fact,  was  properly  allowable,  subject  to  the  cross- 
examination  of  the  plaintiff,  if  he  desired  the  matter  stated 
more  explicitly  or  in  detail:  South  etc.  R.  R.  Co.  v.  McLendoUf 
63  Ala.  276;  Hood  v.  Disston,  90  Ala.  379. 
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Besides,  a  sufficient  answer  to  all  these  exceptions  is,  that 
if  material,  they  could  not  have  influenced  a  jury  in  any 
way,  since  the  court  gave  the  general  charge  for  the  defend- 
ant, thereby  withdrawing  from  the  jury  all  consideration  of 
the  facts,  except  as  to  tlieir  belief  of  them,  there  being  no 
•conflict  in  the  evidence:  1  Greenleaf  on  Evidence,  sec.  52. 

3.  There  was  no  error  in  refusing  to  allow  plaintiff  to  ask 
defendant,  on  her  cross-examination,  '*  If  Jones'  wife  was  on 
^ood  terms  with  him  when  he  left,  and  if  she  went  with  him?*' 
Answer  to  the  question  was  irrelevant  to  the  principal  fact  or 
-matter  in  dispute. 

4.  The  declaration  of  claim  of  exemption,  made  and  filed 
in  the  oflice  of  the  judge  of  probate  of  Cullman  county,  in 
this  state,  was  made  and  recorded  in  accordance  with  the 
statutes  on  the  subject,  and  was  relevant,  since  the  statute 
makes  it,  thereafter,  prima  facie  correct,  and  operative  as 
notice  of  its  contents:  Code,  sees.  2507,  2515,  2517,  2537. 

The  st'atute  makes  the  certified  copy  of  such  proceedings 
^**  (and  these  were  properly  certified)  have  the  same  effect 
as  if  the  originals  were  produced  and  proved.  But,  in  addi- 
tion to  the  certified  transcript,  the  defendant  introduced, 
proved,  and  read  the  original  minute  entries  of  this  proceed- 
ing from  the  record  book  of  the  pEobate  court,  to  which  the 
plaintiff"  also  objected.  But  these  objections  were  properly 
overruled,  since  either  was  suflBcient:  Code,  sec.  2488;  Stev- 
enson V.  Moody,  85  Ala.  35. 

5.  A  transcript  of  the  proceedings  in  the  probate  court  of 
Cullman  county,  duly  certified,  by  which  defendant  claimed 
to  have  been  adopted  as  the  child  of  Robert  Jones,  was  oflfered, 
and  read  in  evidence  against  the  objection  of  the  plaintiff". 
The  proceedings  were  in  close  and  satisfactory  compliance 
•with  the  statutory  mode  for  the  adoption  of  a  child:  Code, 
«ec.  2367;  Abney  v.  De  Loach,  84  Ala.  393.  The  defendant 
«lso  proved  and  read  in  evidence  the  original  minute  entry 
-of  said  proceeding,  from  the  record  book  from  the  probate 
-court  of  said  county.  The  transcript  of  the  entry,  or  the  orig- 
inal entry  itself,  was  admissible:  Authorities,  supra. 

6.  The  act  of  adoption  of  a  child  has  been  defined  to  be 
**•  one  by  which  a  person  takes  the  child  of  another  into  his 
family  and  treats  it  as  his  own":  1  Am.  &  Eng.  Ency.  of  Law, 
204.  "  To  receive  or  treat  as  a  son  or  daughter  one  who  is 
the  child  of  another":  Worcester's   Dictionary.     "To  take 
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into  one's  family  as  a  son  or  heir;  to  take  and  treat  as  a  child, 
givingatitle  to  the  privileges  and  rightsof  a  child":  Webster's 
Dictionary;  Tilley  v.  Harrison,  91  Ala.  295;  Russell  v.  Eussell, 
84  Ala.  48. 

Our  statute  on  the  subject  is:  "Any  person  desirous  to 
adopt  a  child,  so  as  to  make  it  capable  of  inheriting  his  estate, 
real  and  personal,  or  to  change  the  name  of  one  previously 
adopted,  may  make  a  declaration  in  writing,  attested  by  two 
witnesses,  ....  which,  being  acknowledged  by  the  declar- 
ant before  the  judge  of  probate  of  the  county  of  his  residence, 
....  has  the  effect  to  make  such  child  capable  of  inheriting 
such  estate  of  the  declarant,  and  of  changing  its  name  to  the 
one  in  the  declaration." 

The  primary  object  of  the  statute  would  seem  to  be  to  allow 
any  person  to  adopt  the  child  of  another,  and  make  it  capable 
of  inheriting  his  estate,  if  he  should  die  intestate,  or  to  change 
the  name  of  one  previously  adopted.  But  a  liberal  intend- 
ment and  operation  should  be  given  to  the  statute.  Accord- 
ingly, we  held  on  this  subject,  in  another  connection,  that 
**  though  adoption  may  not,  by  operation  of  the  statute,  origi- 
nate and  establish  all  the  legal  consequences  and  incidents 
'^'^  of  the  natural  relation  of  parent  and  child,  when  the 
adoptive  father  declares  his  own  name  as  the  name  by  which 
he  wishes  the  child  to  be  thereafter  known,  and  takes  it  into 
his  family  to  be  treated  as  a  child,  he  assumes  the  duties  of 
a  natural  parent,  and  is  entitled  to  its  custody  and  services, 
or  earnings,  as  against  all  persons,  unless,  it  may  be,  the  true 
parents,  when  they  have  not  consented  to  the  adoption": 
Tilley  v.  Harrison,  91  Ala.  297.  And  so  our  homestead 
exemption,  deemed  so  important  as  to  be  made  the  subject  of 
constitutional  and  legislative  provision,  is  one  in  favor  of  the 
family,  is  founded  in  a  spirit  of  humanity  and  benevolence, 
and  the  statutes  on  the  subject,  like  the  one  providing  for  the 
adoption  of  a  minor  are  to  be  liberally  construed:  3  Brickell's 
Digest,  490,  sec.  2;  Thompson  on  Homesteads,  sees.  47,  131. 
Applying  such  construction  to  our  homestead  and  exemption 
laws,  we  hold  that  an  adopted  child,  as  a  natural  one,  is  enti- 
tled, during  minority,  to  this  claim  of  exemption. 

7.  The  judgment  in  this  case  is  one  of  exemption  to  the 
defendant  "so  long  as  said  Mary  J.  Scroggins  remains  a  bona 
fide  resident  of  the  state  of  Alabama,"  etc.  The  statute  (Code, 
section  2507),  and  the  constitution  (article  10,  section  33), 
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limit  the  exemption  as  to  children  during  their  minority. 
The  judgment  entry,  no  doubt,  followed  section  2537  of  tha 
code — making  provision  for  exemption  in  favor  of  children 
when  the  father  absconds  or  abandons  his  family,  as  was  the 
case  here — which  provides  that  "such  exemptions  shall  con- 
tinue only  so  long  as  the  wife  and  minor  child  or  children,  or 
either,  sliall  remain  bona  fide  residents  of  this  state."  But 
this  section  must  be  construed  in  pan  materia  with  said  sec- 
tion 2507,  and  said  article  of  the  constitution,  and  clearly 
means  that  the  exemption  is  to  be  enjoyed  by  the  children, 
during  minority  only,  if  they  remain  bona  fide  residents  for 
that  length  of  time:  Miller  v.  Marx,  55  Ala.  322;  Hunter  v. 
Law,  68  Ala.  365;  Barber  v.  Williams,  74  Ala.  333;  Norton  v. 
Norton,  94  Ala.  481.  The  judgment  will  be,  here,  so  corrected, 
and,  as  corrected,  aflfirmed. 
AflBrmed.  

Adoption — What  Constitutes. — Adoption  is  the  act  by  which  relations 
of  paternity  and  affiliation  are  recognized  as  legally  existing  between  persona 
not  so  related  by  nature:  Morrison  v.  Estate  of  Sessions,  70  Mich.  297;  14 
Am.  St.  Rep.  500.  The  subject  of  adoption  will  be  found  discussed  at  leagth 
in  Van  Matre  v.  Sankey,  148  111.  536,  Tpost,  196,  and  extended  note. 

Adoption — Construction  of  Statute=!.— The  rieht  of  adoption  being  in 
derogation  of  the  common  law  is  a  special  privilege  conferred  by  statute, 
and  the  rule  is  tliat  such  statutes  must  be  strictly  construed:  Furyeson  r. 
Jones,  17  Or.  204;  11  Am.  St.  Rep.  808.  In  orcier  to  effect  an  adoption, 
there  must  be  a  substantial  compliance  with  all  of  the  essential  requirements 
of  the  statute:  EstcUe  qf  Johnson,  98  Cal  531. 
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Exemption, — Partners  cannot,  during  the  existence  of  the  partnership^ 
claim  an  individual  exemption  in  partnership  property  taken  under  legal 
process  for  partnership  debts. 

Exemption  of  Partnership  Property.— A  sale  of  partnership  property  by 
one  partner  to  the  other  cannot  entitle  the  purchasing  partner  to  retain 
the  property  as  exempt  from  execution  for  the  partner^jhip  debts.  To 
so  hold  would  be  to  sustain  a  transfer  which  must  necessarily  result  in 
delaying,  hindering,  and  defrauding  partnership  creditors. 

Thomas  H.  Watts  and  M.  N.  Carlisle,  for  the  appellant. 
Gardner  and  Wiley,  for  appellee. 

•*®  Coleman,  J.     The  facts  in  the  case  are  agreed  upon, 
and  present  but  one  question  for  our  consideration. 
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The  partnership  assets  of  a  firm  composed  of  two  members 
are  of  less  value  than  one  thousand  dollars,  and  the  members 
of  the  firm  own  no  other  property.  One  member,  who  is 
insolvent,  sells  out  for  a  cash  consideration  his  entire  interest 
in  the  partnership  to  his  copartner.  Can  the  purchasing 
partner  hold  the  property  under  the  exemption  laws,  against 
a  creditor  of  the  partnership? 

Creditors  of  a  partnership  have  no  claim  to,  or  lien  upon, 
partnership  property,  but  the  partners  themselves  have  such 
a  lien  upon  partnership  efi'ects,  for  the  payment  of  partner- 
ship debts,  and,  so  long  as  the  partnership  exists,  this  right 
of  each  partner  may  be  made  available  to  the  creditors  of  the 
firm,  upon  the  principle  of  subrogation:  Reese  v.  Bradford,  13 
Ala.  837. 

It  is  clearly  settled  as  to  the  law  of  this  state  that  partners 
cannot,  during  the  existence  of  the  partnership,  claim  an 
individual  exemption  in  partnership  property,  when  taken 
«inder  legal  process  for  partnership  debts:  Giovanni  v.  First 
Nat.  Bank,  55  Ala.  305;  28  Am.  Rep.  723;  Schlaphack  v. 
Long,  90  Ala.  525;  Terrell  v.  Hurst,  76  Ala.  588;  Levy  v.  Wil- 
liams, 79  Ala.  171. 

The  exemption  laws  were  made  for  the  benefit  of  individ- 
uals, and  not  for  the  benefit  of  partners  as  such.  So  long  as 
the  partnership  existed,  neither  the  partnership  nor  the  in- 
dividual members  of  the  firm  were  entitled  to  claim  any  part 
of  the  assets,  as  exempt  from  partnership  debts. 

Under  the  facts  of  the  case,  the  selling  partner  was  insol- 
vent, the  purchasing  partner  owning  no  property,  except  that 
which  had  constituted  the  assets  of  the  firm,  with  out- 
standing partnership  liabilities  unprovided  for,  the  law  con- 
clusively presumes  that  the  parlies  knew  the  effect  of  their 
transaction  would  be  to  hinder,  delay,  and  defraud  the  part- 
nership •*'  creditors.  A  sale  by  the  partnership  to  a  third 
party,  for  a  cash  consideration  with  such  notice,  would  bo 
declared  fraudulent  and  void.  Upon  what  principle  of  equity 
or  of  sound  reasoning  can  it  be  held,  that  the  partners  cannot 
make  a  valid  sale  to  a  third  party  so  as  to  defeat  their  firm 
creditors,  yet  the  creditors  may  be  defeated  by  a  sale  under 
the  same  circumstances  by  one  partner  to  his  copartner? 
Neither  party  owns  any  individual  interest  in  partnership 
property,  except  such  as  remains  after  payment  of  all  part- 
nership debts.  We  are  of  opinion,  and  declare  the  law  to  be, 
that  any  disposition  of  property  for  a  present  consideration. 
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which  was  liable  to  a  debt  then  existing,  made  to  hinder, 
delay,  or  defraud  the  creditor,  all  the  parties  to  the  transac- 
tion having  knowledge  of,  and  participating  in,  the  fraudulent 
purpose,  is  fraudulent  and  void  as  to  sucii  creditor,  whether 
between  individuals  or  a  partnership  to  a  third  party,  or 
between  the  partners  themselves,  and  the  exemption  laws 
furnish  no  protection  to  the  grantee  under  such  circumstances. 
It  cannot  be  the  law  that  property  which  is  subject  to  legal 
process  may  become  exempt  property,  by  a  fraudulent  sale, 
entered  into  by  the  seller  and  purchaser  for  the  express  pur- 
pose of  defrauding  the  creditor,  the  purchaser  benefiting  the 
fraudulent  debtor  by  a  cash  payment  which  cannot  be  reached 
by  the  creditor,  and  the  purchaser,  who  was  also  a  debtor, 
secure  such  benefit  to  himself.  The  precise  question  has  not 
been  decided  by  this  court,  but  in  a  number  of  decisions  it  is 
declared,  "  One  partner  may  sell  to  his  copartner,  and  if  the 
sale  is  fair,  it  will  vest  the  exclusive  title  in  his  copartner": 
Beese  v.  Bradford,  13  Ala.  847.  "  In  such  case,  if  the  sale  is 
fair — no  fraud  intended — an  exception  may  be  claimed": 
Levy  V.  Williavis,  79  Ala.  171.  "  It  is  lawful  for  the  partners, 
in  case  of  dissolution  by  consent,  to  agree  that  the  partnership 
property  shall  belong  to  one  of  them;  and  if  the  same  is  bona 
fide,  and  for  a  valuable  consideration,  it  will  transfer  the 
property  to  such  partners,  free  from  the  claims  of  joint  cred- 
itors": Mayer  v.  Clark,  40  Ala.  270.  "Partnership  property 
may  be  in  good  faith  and  before  execution  conveyed  into 
separate  property,  and  an  exemption  may  then  be  claimed  in 
it  by  the  partner  whose  property  it  becomes":  17  Am.  &  Eng. 
Ency.  of  Law,  1336. 

The  rights  of  partners  as  between  themselves,  and  the  equity 
of  partnership  creditors  was  elaborately  considered  in  the 
case  of  Arnold  v.  Hagerman,  45  N.  J.  Eq.  186,  14  Am.  St.  Rep. 
712,  and  the  conclusions  of  the  court  on  the  question  under 
consideration  were  as  follows:  "  Generally  speaking,  this 
«quity  '**  of  creditors  continues  only  so  long  as  the  rights  of 
the  partners  against  each  other  subsist;  but  if  the  partners 
have  put  an  end  to  their  rights  with  intent  to  hinder,  delay, 
or  defraud  the  partnership  creditors  in  pursuit  of  this  equity, 
then  this  equity  of  creditors  may  still  remain."  "  If  a  firm 
and  all  its  members  be  insolvent,  and  the  insolvency  be  pat- 
ent to  all  the  members,  a  transfer  of  the  partnership  property 
to  one  of  the  firm  will  be  considered  as  made  with  intent  to 
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hinder,  delay,  or  defraud  the  firm  creditors."  These  are 
Bound,  wholesome  principles,  and  accord  with  our  views.  It 
ii  upon  such  principles  only  that  partnership  affairs  can  be 
properly  administered  and  settled  with  justice  to  partnership 
creditors. 

Upon  the  agreed  facts,  the  court  properly  instructed  the 
jury,  at  the  written  request  of  the  plaintiff,  to  find  the  issue 
in  his  favor. 

Affirmed.  

ExBcuTiON — ExEBTPnoN  OJ  PARTNERSHIP  Propertt. —partners  are 
not  entitled  to  have  any  of  the  partnership  property  set  aside  as  exempt 
from  execution:  Thurlow  v.  Warren^  82  Me.  164;  17  Am.  St.  Rep.  472,  and 
note;  Cowan  v.  Creditors,  77  Cal.  403;  11  Am.  St.  Rep.  294,  and  note  with 
the  cases  collected.  The  statutory  right  of  exemption  is  an  individual  right, 
which  one  partner  may  enforoe  in  a  separate  suit  as  an  individual:  McCoy  v. 
Brtnnan,  61  Mich.  362;  1  Am.  St.  Rep.  589,  and  extended  note. 


Butler  v.  Walker. 

[W  Alabama,  858.] 

Municipal  Corpobations — Conditioni  SuBsiQaENT — FoRPimrRB  ov 
Charter.  —  If  the  charter  of  a  municipality  declares  that  on  the  faiU 
ure  to  hold  the  annual  elections  on  a  day  mentioned  in  such  charter 
all  the  powers,  rights,  and  privileges  conferred  on  the  municipality  as  a 
corporation  shall  forever  cease  and  determine  and  be  in  no  force  and 
effect  whatever  this  is  a  sufficient  legislative  determination  and  decla- 
ration of  dissolution,  and  of  itself,  on  the  happening  of  the  condition, 
works  the  corporate  destruction. 

A  MoNiciPAL  Corporation  Does  Not  Forfeit  Its  Charter  by  Non- 
user  for  any  period  of  time.  To  work  such  forfeiture  there  must  be 
legislative  action  by  a  repeal  of  the  act  of  incorporation  or  judicial  action 
adjudging  the  forfeiture,  unless  the  legislature,  in  its  act  of  incorpora- 
tion or  otherwise,  declares  that,  upon  the  happening  of  a  certain  con- 
tingency, the  corporation  shall  cease,  and  such  contingency  has  taken 
place. 

Municipal  Corporations — PROCEEmNOs  to  Incorporate  a  Town  Al- 
BEADT  Incorporated. — Proceedings  before  the  probate  judge  for  the 
incorporation  of  a  town  are  void  if  it  has  already  been  incorporated  and 
its  charter  has  not  been  forfeited.  Nor  can  these  proceedings  be  sus- 
tained on  proof  that  there  had  been  no  user  of  the  charter  for  many 
years,  and  the  incorporators  believed  such  nonuser  had  forfeited  the 
corporate  rights  and  terminated  the  corporate  existence. 

OrriCEKS  Db  Facto. — If,  in  the  belief  that  a  municipal  ebarter  has  been 
forfeited  for  nonuser,  proceedings  are  taken  for  the  reincorporation  of 
the  municipality  which  are  void  because  of  the  pre-existing  incorpora- 
tion, and  the  officers  provided  for  in  the  new  and  the  old  oharters  are 
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the  same,  u  also  are  the  duties  of  their  offices,  officers  elected  nnder 
proceedings  prosecated  in  the  manner  authorized  by  the  new  charter, 
and  who  took  and  exercised  the  duties  of  their  offices  in  the  mistaken 
belief  that  they  bad  been  elected  and  were  acting  under  the  second 
charter,  are  nevertheless  dt  facto  officers  of  dt  jure  offices,  and  all  their 
acts  as  between  the  corporation  and  the  public  or  third  persons,  in  their 
'Official  capacity,  are  valid  for  all  purposes,  and  to  the  same  extent  as  if 
they  had  been  chosen  at  elections  held  nnder  the  original  organization 
of  the  municipality. 
OmcxRS  Db  Ju&k. — If  an  election  is  ordered  by  de  facto  officers  to  be  held, 
and  is  held,  in  conformity  with  the  law,  the  persons  elected  thereat 
become  officers  dejure,  and  their  title  cannot  be  assailed  on  the  ground 
that  the  officers  ordering  sach  alection  were  not  themselres  officers  de 
jurt. 

Gamble  and  Bricken,  for  the  appellants. 

p    I.  H.  Parks,  for  the  appellee. 

•*•  McClellan,  J.  The  propositions  that  a  municipal 
charter  is  not  forfeited  by  nonuser  for  any  period  of  time, 
and  that  to  this  end  there  must  be  legislative  action  by 
repeal  of  the  act  of  incorporation,  or  judicial  action  adjudging 
forfeiture,  may  be  conceded  for  all  the  purposes  of  this  case 
to  be  thoroughly  established;  indeed,  we  entertain  no  doubt 
of  their  soundness.  But  it  is  equally  clear,  we  think,  that 
the  legislature  having  plenary  power  in  the  premises,  may 
create  such  corporations  conditionally,  that  is,  make  pro- 
vision for  corporate  existence  upon  a  vote  of  the  people 
within  the  territorial  limits  of  the  proposed  corporation 
accepting  the  franchises,  privileges,  and  immunities  granted  in 
the  act;  and  also,  as  a  corollary  to  this  power,  to  prescribe  a 
condition  precedent,  the  charter  act  may  provide  a  condition 
subsequent  to  continued  corporate  existence,  or  even  may 
absolutely  limit  the  duration  of  the  corporation  it  creates. 
In  either  of  which  cases  the  provision  is  no  more  than  a 
precedent  legislative  determination  and  declaration  of  for- 
feiture or  surrender  of  corporate  existence  at  a  certain  time, 
or  upon  the  happening  of  a  certain  event,  and  is,  to  our 
minds,  as  efficacious  to  the  destruction  of  corporate  entity 
as  would  be  contemporaneous  legislative  abrogation  of  the 
charter.  We  are,  therefore,  of  the  opinion,  that  it  was 
entirely  within  legislative  competency  to  make  provision  in  th# 
act  of  March  8,  1871,  chartering  the  town  of  Rutledge,  for 
the  dissolution  of  the  corporation  upon  an  event  therein  ■•• 
specified,  and  that  the  clause  of  that  act,  which  is  in  this 
language:  *'  If  there  should  be  a  failure  to  hold  the  aoDual 
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elections  for  intendant  and  councilman  on  the  day  mentioned 
in  this  act  for  that  purpose,  then  all  the  powers,  rights, 
privileges,  immunities,  and  franchises  hereinbefore  or  here- 
inafter conferred  on  the  said  intendant  and  council,  as  a 
corporation,  shall  forever  cease  and  determine,  and  be  of  no 
force  and  effect  whatever,"  is  a  sufficient  legislative  deter- 
mination and  declaration  of  dissolution,  in  and  of  itself 
working  corporate  destruction,  ipso  facto^  on  the  happening 
of  the  condition  upon  which  it  was  intended  to  become  oper- 
ative. That  the  condition  did  transpire — that  there  was  a 
failure  to  hold  the  annual  election — within  a  year  or  two 
after  the  original  organization  of  the  municipality  under  the 
act,  and  for  each  year  since  that  time,  is  admitted  in  this 
case;  and  we  feel  safe  in  the  conclusion  that  this  failure  of 
the  corporation  to  comply  with  the  organic  law  of  its  exist- 
ence entailed  upon  it  the  destructive  consequences  prescribed 
by  that  law,  and  that  the  town  of  Rutledge  thereupon  became 
as  if  it  had  never  been  erected  into  an  incorporation  at  all. 
There  was  therefore  no  legal  impediment  to  the  subsequent 
incorporation  of  the  town  of  Rutledge  under  the  general  law 
then  embodied  in  the  code  of  1876,  sections  1763-1802,  as 
amended  by  acts  passed  in  1879  and  1881,  and  now  with 
these  amendments  constituting  sections  1486  et  seq.  of  the 
code  of  1886;  and  the  town  was  in  fact  duly  and  regularly 
incorporated  under  that  law  in  the  latter  part  of  the  year 
1881.  There  is  no  provision  for  forfeiture  of  incorporation 
for  nonuser  or  other  cause  in  the  general  law;  there  has 
been  no  legislative  declaration  of  forfeiture,  and  no  judicial 
dissolution  of  that  corporation  since  then.  On  the  principles 
stated  in  the  outset  of  this  opinion,  and  to  the  soundness  of 
which  counsel  upon  either  hand  subscribe,  that  corporate 
entity  has  existed  at  every  moment  of  time  since  the  decree 
of  the  probate  judge  to  that  end  was  rendered  and  it  exists 
to-day,  notwithstanding  organization  under  it  which  was 
regularly  perfected  upon  the  passing  of  the  decree,  was  not 
kept  up,  the  fact  being,  the  officers  elected  for  the  year  1883, 
after  entering  upon  the  discharge  of  their  duties,  and  dis- 
charging them  for  a  time,  ceased  so  to  do  before  the  expira- 
tion of  their  terms,  and  afterwards,  for  several  years,  no 
elections  were  held.  It  may  be  said  to  be  axiomatic,  that 
two  distinct  charters  for  one  corporation  cannot  exist  at  the 
tame  time,  ftnd,  of  consequence,  that  a  corporation  already 
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in  existence,  and  having  a  valid  charter,  cannot  be  reincor- 
porated through  proceedings  before  the  judge  of  probate, 
••*  who  has  no  authority  to  repeal,  annul,  or  declare  forfeited 
an  existing  charter,  but  whose  powers  are,  to  the  contrary, 
expressly  limited  to  the  incorporation  of  the  inhabitants  of 
a  town  "not  incorporated":  Code  1876,  sec.  1763;  Code 
1886,  sec.  1486.  It  follows,  of  course,  that  the  efforts  of  the 
inhabitants  of  Rutledge  to  reincorporate  the  town  by  pro- 
ceedings before  the  probate  judge  in  1888,  and  again  in  1891, 
on  the  mistaken  idea  that  the  nonuser  after  the  incorporation 
of  1881  had  forfeited  corporate  existence,  were  entirely  abor- 
tive, the  orders  and  decrees  of  the  judge  of  probate  in  that 
behalf  were  utterly  void,  and  all  that  was  done,  ordered,  and 
decreed  in  those  connections  is  now  to  be  taken  as  if  no  such 
efforts  had  ever  been  made,  and  as  if  no  such  orders  or 
decrees  had  ever  in  fact  been  entered.  Yet  under  the  sup- 
posed new  incorporation  of  1891 — as  also  under  that  of  1888 
— an  election  was  held  by  the  sheriff,  as  provided  in  section 
1493  of  the  present  code,  for  an  intendant  and  five  council- 
men,  and  the  persons  elected  were  inducted  into  oflBce,  and 
discharged  the  duties  thereof  for  the  term  prescribed  by  the 
statute.  At  the  end  of  this  term  these  persons  thus  in  fact 
constituting  the  intendant  and  council  of  the  town,  and  per- 
forming all  corporate  functions  incident  to  these  positions, 
ordered,  we.  feel  warranted  in  assuming  from  the  pleadings 
and  agreed  facts  in  this  record,  an  election  for  the  selection 
of  an  intendant  and  five  council  men  for  the  ensuing  year, 
and  at  this  election  were  chosen  the  respondents  to  this  peti- 
tion, who  thereupon  qualified  and  entered  upon  the  discharge 
of  their  duties.  The  present  proceeding  is  in  one  aspect  in 
the  nature  of  an  information  for  quo  warranto,  and  seeks  to 
have  the  respondents  adjudged  usurpers  of  the  office  they  now 
assume  to  occupy  and  ousted  therefrom;  in  another  aspect  it 
is  more  in  the  nature  of  an  application  for  certiorari  than 
any  thing  else,  and  seeks  to  have  certain  ordinances  enacted 
by  the  respondents  declared  void  and  expunged.  It  is  very 
clear  to  us  that  the  petition  is  bad  for  duplicity,  if  for  no 
other  reason,  but  we  need  not  discuss  that  point.  This  we 
pretermit  because  it  is  equally  clear  that  there  is  no  merit  in 
the  case  presented  by  petitioners  in  either  aspect,  or  in  both 
combined,  conceding  they  admitted  of  combination.  The 
corporation  as  brought  into  existence  by   the  proceedings 
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before  the  probate  judge  in  1881  has,  as  we  have  indicated^, 
been  ever  since  then  an  existing  de  jure  corporation,  and  is  so 
now,  notwithstanding  there  have,  in  the  interim,  been  two  peri- 
ods of  time  during  which  there  was  no  municipal  organization^ 
and  the  functions  of  the  corporation  were  not  exercised^ 
As  a  necessary  incident  to  '**  this  continued  corporate- 
existence,  or  rather  as  an  essential  and  inherent  part  of  it, 
there  have  also  existed  during  all  that  time  the  offices  in 
the  corporation  created  by  the  statute,  and  designated  as  one 
intendant  and  five  councilmen,  and  these  offices  are  the  same 
In  all  respects — the  statutes  in  this  regard  being  identical  at. 
the  times  of  the  original  valid  incorporation  and  the  subse- 
quent attempted  reincorporation — under  the  incorporation  of 
1881,  which  still  exists,  as  they  were  supposed  to  be  under 
the  void  incorporations  of  1888  and  1891.  These  de  jure 
offices  were  irregularly  filled  by  an  election  held  by  the  sheriff 
in  1891,  and  tlie  persons  then  elected  entered  upon  and  dis- 
charged the  duties  incident  thereto  under  the  color  of  right 
afforded  by  the  proceedings  of  that  year  before  the  probate 
judge.  These  duties  were  the  same  and  in  like  manner  dis- 
charged as  they  would  have  been  and  would  have  been  per- 
formed had  there  been  no  attempted  reincorporation.  The 
only  point  of  difference  lies  in  the  fact  that  the  incumbents- 
erroneously  referred  their  titles  to  the  void  proceeding  of  1891^ 
instead  of  the  valid  and  still  subsisting  charter  of  1881.  The 
only  real  infirmity  in  that  title  resulted  from  the  irregularity 
with  respect  to  the  election  of  1891,  in  that  it  was  called  and. 
held  by  the  sheriff  under  section  1493,  instead  of  by  their 
predecessors  in  office,  under  section  1495  of  the  code.  This 
irregularity  cannot  have  the  effect  of  impugning  the  validity 
of  the  acts  done  by  these  persons,  which  were  within  the  com- 
petency of  the  intendant  and  councilmen  of  the  town.  The 
offices  were  those  prescribed  by  the  valid  charter  of  1881. 
Their  functions  were  those  prescribed  by  that  charter.  They 
had  no  existence  save  by  virtue  of  that  charter.  The  law- 
refers  the  title  of  the  incumbents  to  that  charter.  They  were 
clearly  de  jure  offices.  They  were  filled  by  persons  claiming: 
to  have  been  elected  to  them,  and  to  be  the  intendant  and 
councilmen  of  the  town  of  Rutledge,  which  they  could  only 
be  by  the  force  of  that  charter,  and  who  as  such,  unchal- 
lenged,  carried  on  the  government  of  the  municipality* 
There  can  be  no  question,  we  think,  but  that  these  men,  notr 
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withstanding  the  irregularity  of  their  election,  were  in  every 
-sense  de  facto  incumbents  of  de  jure  offices,  and  that  their 
acts,  as  between  the  corporation  and  the  public,  or  third  per- 
«ons,  in  their  official  capacities,  are  as  valid  for  all  purposes 
AS  had  they  been  regular  successors,  through  regular  elections 
duly  ordered  and  held,  of  the  intendant  and  council  chosen 
upon  the  original  organization  of  the  municipality  in  1881:  1 
Dillon  on  Municipal  Corporations,  sees.  221  n.,  256  n.,  276,  and 
authorities  cited;  People  v.  Bartlett,  6  Wend.  422;  *•'  Lynch 
V.  Lajland,  4  Cold.  96;  Norton  v.  Shelby  County,  118  U.  S. 
425;  2  Brickell's  Digest,  p.  289,  sees.  18  et  seq.;  3  Brickell's 
Digest,  p.  681,  sees.  14  et  seq.;  Floyd  v.  State,  79  Ala.  39,  and 
authorities  cited. 

Among  the  official  acts  done  by  these  de  facto  officers  was 
the  ordering  of  an  election  for  the  selection  of  their  suc- 
cessors in  office  as  prescribed  by  the  statute,  and  as  the  same 
would  have  been  ordered  had  there  been  no  lapse  in  corporate 
organization.  This  act  and  the  election  held  under  it  were 
regular  and  valid.  At  this  election  the  present  respondents 
were  chosen  to  be  intendant  and  councilmen  of  the  town  of 
Rutledge.  Under  the  principles  we  have  stated,  there  can  be 
no  impeachment  of  tl)i8  election  or  of  the  title  of  those 
chosen  thereat  to  the  offices  in  question.  That  title  is  refer- 
able to  the  charter  of  1881,  through  this  election  ordered  and 
held  as  required  by  that  charter.  They  are  de  jure  incum- 
bents of  de  jure  offices;  and  the  circuit  court  properly  dis- 
missed the  petition  which  sought,  on  the  facts  we  have 
adverted  to,  to  oust  them  of  their  offices,  and  have  their  acts 
while  in  office  annulled. 

Affirmed. 

OrtictvM  Db  Facto— TV  ho  Arb  akd  VALromr  o»  Atrre  ot. — Thes« 
questions  will  be  found  fully  treated  in  Weather/ord  v.  State,  31  Tex.  Crim. 
Rep.  630;  37  Am.  St.  Rep.  828,  and  note  with  the  oases  collected. 
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Gore  v.  Dickinson. 

(98  Alabama,  363.] 

Faxtitioh  Of  Lahss  Advbrsklt  Held  may  be  made  by  a  court  of  eqnity 
if  tb«  oomplainaDt  has  an  immediate  right  of  entry,  but  the  probate  or 
chancery  court,  in  the  exercise  of  a  statutory  jurisdiction  to  sell  land 
for  distribution  or  equitable  division,  cannot  proceed  if  such  lands  are 
adversely  held. 

Partitioii.— Thb  Fact  That  Inconvkniencb  and  Injury  Will  Result, 
or  mischief  be  entailed  by  a  partition,  or  that  a  division  may  be  embar- 
rassed by  difficulties,  cannot  deprive  a  cotenant  of  his  right  to  partition. 

Partition  Mat  Bk  Decrkkd  Whetheb  the  Title  la  Legal  or  Equita- 
ble. 

A  Dejo,  Until  Deliterxd,  does  not  take  effect. 

PARTmoK — Adjusting  EQurriES. — If  a  court  obtains  jurisdiction  in  a  snit 
for  partition  it  will  ascertain  the  validity  and  extent  of  conveyances 
made  by  the  parties,  and  so  mould  its  decree  as  to  meet  all  equities 
growing  out  of  their  ownership  of,  and  relation  to,  tlie  property. 

Partition. — Jurisdiction  to  Make  Partition  Is  Not  Ousted  by  an 
allegation  in  the  complaint  showing  that  there  are  conflicting  claims  of 
title,  or  that  the  property  is  adversely  held,  nor  by  an  allegation  that 
the  common  ancestor  of  the  parties  had  made  a  conveyance  which  wae 
invalid  for  want  of  delivery,  and  a  prayer  that  such  deed  be  canceled. 

A  Suit  for  Partition  Should  Embrace  All  the  Lands  or  the  Coten- 
ANTS,  and  if  one  of  them  has  mortgaged  a  part  of  such  lands,  the 
others  cannot,  by  their  bill  of  partition,  compel  him  to  compensate  them 
for  their  interest  in  the  property  so  mortgaged.  The  mortgage  did  not 
affect  the  interest  of  the  cotenants  not  parties  to  it,  and  the  petition 
should  therefore  have  included  the  lands  mortgaged. 

Savage  and  Coleman,  for  the  appellants. 

S.  D.  0.  Brothers^  for  the  appellee. 

S65  Thobington,  J.  Appellants  and  appellees  are  the  heirs 
at  law  of  John  Dickinson,  deceased,  and  the  bill  is  filed  by 
the  former  against  the  latter  for  the  purpose  of  obtaining 
partition  of  certain  lands  described  in  the  bill,  of  which,  it  is 
alleged,  their  said  ancestor  died  seised  and  possessed. 

The  essential  facts,  according  to  the  averments  of  the  bill, 
are  that  the  tract  of  land  in  question  consisted,  at  the  death 
of  the  common  ancestor,  of  about  eight  hundred  and  forty 
acres,  situated  in  Calhoun  county,  and  in  1867  he  and  his 
wife  executed  a  deed,  embracing  all  the  property,  in  favor  of 
the  appellees,  J.  A.  Dickinson  and  E.  £.  Dickinson,  on  a 
recited  consideration  of  several  thousand  dollars.  That  no 
consideration  was  paid,  and  that  the  instrument  was  not 
intended  to  operate  as  a  conveyance  of  said  lands,  and  it  was 
understood  that  no  title  should  pass,  but  that  the  property 
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should  continue  to  be  the  property  of  the  grantor,  and  that 
the  conveyance  was  never  accepted  by  J.  A.  and  E.  B.  Dick- 
inson; the  grantor,  John  Dickinson,  as  averred  in  the  bill, 
remained  in  possession  of  the  land,  claiming  and  cultivating 
it  as  his  own;  that  his  possession  was  open,  notorious,  and 
uninterrupted,  and  with  the  full  knowledge  of  J.  A.  and  E. 
B.  Dickinson,  and  so  continued  up  to  the  time  of  his  death, 
•••  in  1883.  John  A.  and  E.  B.  at  no  time  disputed  his  title 
or  possession,  or  set  up  any  claim  to  the  property. 

In  December,  1886,  E.  B.  Dickinson  conveyed  to  J.  A.  Dick- 
inson and  William  Burris  (husband  of  one  of  the  appellants) 
an  undivided  three-fifths  interest  in  a  portion  of  the  above- 
mentioned  lands,  which  particular  portion  is  described  in  the 
bill.  On  April  10,  1886,  J.  A.  Dickinson  made  a  deed  to  E. 
B.  Dickinson,  purporting  to  convey  the  entire  tract  of  land 
first  herein  mentioned. 

On  the  eighteenth  day  of  May,  1887,  E.  B.  Dickinson  also 
conveyed  to  Mary  L.  Gore,  one  of  the  complainants,  and  her 
husband,  W.  W.  Gore,  an  undivided  one-fifth  interest  in  the 
same  lands  embraced  in  his  deed  to  J.  A.  Dickinson  and 
William  Burris,  and  on  April  28,  1890,  E.  B.  Dickinson  mort- 
gaged to  a  loan  company  a  certain  other  portion  of  the  lands 
particularly  described  in  the  bill,  to  secure  the  sum  of  one 
thousand  and  twenty-one  dollars  and  twenty-one  cents,  which 
he  received  on  said  mortgage  security. 

The  bill  further  alleges  that  the  entire  tract  of  land,  on  the 
death  of  John  Dickinson,  in  1883,  descended  to  his  heirs,  the 
parties  to  this  suit,  each  being  entitled  to  one-fifth  interest, 
except  Emma  Oswalt,  Margaret  J.  Gassett,  William  W.  Wells, 
and  Peter  E.  Wells,  who  represent  the  interest  of  their 
deceased  mother.  While  the  death  of  the  latter  is  not  dis- 
tinctly averred,  it  is  implied  in  the  statement  that  appellants 
and  appellees  constitute  all  the  living  heirs  of  John  Dickin- 
son, deceased. 

It  is  claimed  in  the  bill  that  E.  B.  Dickinson  had  received 
"  his  full  share  of  said  land  by  the  money  he  has  received 
under  the  mortgage  above  stated,  and  is  not  entitled  to  any 
share  in  the  balance,"  and  that  the  deed  made  by  E.  B. 
Dickinson  to  J.  A.  Dickinson  and  William  Burris,  in  Decem- 
ber, 1886,  was  made  with  notice  to  the  grantees  that  the  lands 
therein  conveyed  were  the  joint  property  of  the  heirs  of  John 
Dickinson,  and  that  the  deed  was  intended  as  a  partial  set- 
tlement of  the  claims  of  the  heirs,  and  no  consideration  was^ 
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in  fact,  paid;  but  in  what  manner  it  was  intended  as  a  settle- 
ment is  not  stated.  , 

It  is  also  averred  that  the  deed  from  E.  B.  Dickinson  to 
W.  W.  Gore  and  wife  was  executed  "under  similar  circum- 
stances," and  that  Gore  and  wife  never  accepted  said  convey- 
ance. 

The  prayer  of  the  bill  is  for  a  cancellation  of  all  the  deeds 
mentioned  in  the  bill,  including  the  deed  from  E.  B.  Dickin- 
son to  Mary  L.  Gore,  one  of  the  complainants,  and  her  hus- 
band; that  all  the  lands,  except  the  part  mortgaged  by  E. 
B.  Dickinson  to  the  loan  company,  may  be  partitioned  between 
^^''  the  .parties  to  the  bill,  according  to  their  several  interests 
as  stated  herein;  that  E.  B.  Dickinson  be  required  to  "com- 
pensate the  other  heirs  for  their  interest  in  the  land  he  has 
mortgaged,"  and  there  is  a  prayer  for  general  relief. 

The  defendants  filed  a  motion  to  dismiss  the  bill  for  the 
want  of  equity,  and  also  demurred  on  grounds  which  will 
hereinafter  be  noticed. 

The  chancery  court  sustained  the  demurrers  and  motion  to 
dismiss,  and  from  the  decree  the  appeal  is  taken. 

According  to  the  decisions  of  this  court,  the  chancery  court, 
like  the  probate  court  in  the  exercise  of  the  statutory  juris- 
diction to  sell  land  for  distribution,  or  equitable  division,  is 
without  authority  to  decree  a  sale  of  lands  that  are  adversely 
held;  but  the  jurisdiction  of  a  court  of  equity  to  decree  par- 
tition of  lands,  if  the  complainant  has  an  immediate  right  of 
entry,  is  not  ousted  by  the  mere  circumstance  of  an  adverse 
possession  for  any  period  less  than  ten  years.  In  the  case  of 
McMath  v.  De  Bardelaben^  75  Ala.  68,  it  is  said:  "The  court 

aas  full  power  to  avail  itself  of  the  aid  of  a  jury The 

/ery  purpose  of  the  statute  is  the  enlargement  of  the  jurisdic- 
ion  of  the  court,  rendering  the  remedy  more  efficacious  and 
complete.  If,  upon  the  face  of  the  bill,  the  fact  of  the  adverse 
possession  of  the  defendant  had  not  been  disclosed,  if  it  had 
been  first  made  apparent  by  the  answer  of  the  defendant, 
pleading  or  averring  it  in  opposition  to,  or  denial  of,  the  title 
of  the  complainant,  there  can  be  no  ground  for  saying  that  it 
would  have  afiected  the  jurisdiction.  The  statute  could  "not 
have  been  obeyed,  unless  the  court  had  entertained  jurisdic- 
tion, calling  in,  if  necessary,  the  aid  of  a  jury.  That  the  fact 
appears  from  the  face  of  the  bill  is  not  material;  the  juris- 
diction of  the  court  is  plenary  for  the  determination  of  its 
eflTsct"     And  in  Berry  v.  Webb,  77  Ala.  607,  it  is  said:  "We 
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entertain  no  doubt  of  the  jurisdiction  of  the  court  to  grant  the 
relief  prayed,  notwithstanding  the  fact  that  the  complainant 
is  shown  to  have  been  out  of  possession  for  many  years  prior 
to  the  filing  of  the  bill,  and  the  defendant  ....  in  posses- 
sion, holding  adversely  for  a  period  of  time  less  than  ten 
years,  so  that  her  title  had  not  become  perfect  under  the 
influence  of  the  statute  of  limitations":  Code,  sec.  3588; 
Freeman  on  Cotenancy  and  Partition,  sees.  449,  450;  McQueen 
V.  Turner,  91  Ala.  273. 

So,  also,  it  is  settled  that  neither  the  fact  that  inconven- 
ience or  injury  will  result,  or  mischief  be  entailed  upon  the 
property,  or  that  a  division  may  be  embarrassed  by.difficul- 
ties,  '***  will  deprive  a  cotenant  of  the  right  to  demand  a 
partition  of  the  common  property. 

It  is  a  matter  of  right,  and  may  be  decreed  by  a  court  of 
equity  whether  the  title  of  the  parties  be  legal  or  equitable, 
the  practice,  generally,  being  to  refer  the  decision  of  a  dis- 
puted legal  title  to  a  jury,  but,  when  an  equitable  title  is 
involved,  the  whole  question  is  for  the  decision  of  the  court: 
Dennor  v.  Quartermas,  90  Ala.  164;  24  Am.  St.  Rep.  778; 
Berry  v.  Webb,  77  Ala.  507. 

And  the  court  having  acquired  jurisdiction  of  the  subject 
matter  on  a  special  and  original  ground  of  equity,  "it  will 
employ  its  powers  to  adjust  the  equities  between  the  parties, 
growing  out  of  their  ownership  of  and  relation  to  the  prop- 
erty, and  the  connection  of  their  interests  with  these  of  their 
cotenants,  and  with  the  general  right  or  equity  of  the  com- 
plainant": Marshall  v.  Marshall,  86  Ala.  383. 

If  the  averments  of  appellants'  bill  are  true,  as  we  must 
assume  on  demurrer,  and  motion  to  dismiss  the  bill  for  the 
want  of  equity,  the  deed  alleged  to  have  been  made  by  John 
Dickinson  (the  common  ancestor  through  whom  all  the 
parties  claim  title)  to  John  A.  Dickinson  and  E.  B.  Dickin- 
son, in  1867,  was  inoperative  and  void  for  the  want  of  delivery 
and  acceptance.  Delivery  is  indispensable  to  the  valid  exe- 
cution of  a  deed,  and  it  is  only  from  the  delivery  that  it  takes 
effect  and  becomes  an  irrevocable  conveyance:  3  Brickell's 
Digest,  sec.  25,  p.  298. 

Had  that  deed,  however,  been  effectual  to  pass  title  to  the 
property  from  John  Dickinson,  such  title,  according  to  the 
averments  of  the  bill,  was  divested  by  the  adverse  possession 
and  claim  of  John  Dickinson,  with  the  knowledge  of  John  A. 
and  E.  B.  Dickinson,  from  1867,  the  date  of  the  deed,  until 
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the  death  of  John  Dickinson,  in  1883,  and,  consequently,  he- 
died  seised  and  possessed  of  the  land.  Upon  his  death  the 
title  devolved  upon  such  of  the  parties  to  the  bill  as  were 
his  heirs  at  law,  each  being  vested  with  an  undivided  one- 
fifth  interest,  except  the  children  of  Mrs.  Wells,  who,  together, 
represent  the  one-fifth  interest  of  their  deceased  mother. 

That  subsequent  to  the  death  of  John  Dickinson,  and  the 
devolution  of  the  title  upon  the  heirs,  as  above  shown,  some 
of  the  cotenants  have  executed  conveyances  among  them- 
selves to  portions  of  the  property,  or  that  adverse  possessions- 
have  arisen  which  have  not  continued  a  sufficient  length  of 
time  to  perfect  the  statutory  bar,  cannot  deprive  the  com- 
plainants, as  we  have  shown,  of  their  right  to  demand  a  par- 
tition of  the  common  property. 

'**  The  court  having  acquired  jurisdiction  of  the  main- 
question — the  real  subject  matter — it  will  ascertain  the  valid- 
ity and  extent  of  such  conveyances,  and  so  mould  and  adjust 
its  decree  as  to  meet  all  the  equities  of  the  parties  growing 
out  of  their  ownership  of,  and  relation  to,  the  property:  17 
Am.  &  Eng.  Ency.  of  Law,  754,  755. 

The  prime  object  of  the  bill  is  to  obtain  partition  of  the 
projjcrt}',  and  the  cancellation  of  the  deeds  mentioned  in 
the  bill,  as  clouds  upon  ihe  title  is  only  incidental,  and  de- 
signed to  make  the  partition  more  efi'ective.  All  the  con- 
veyances sought  to  be  canceled  are  made  by  and  to  some  of 
the  cotenants,  simply  having  the  effect  to  change  their  rela- 
tion to  the  common  property,  or  specific  portions  thereof,  and 
which  the  court  can  adjust  in  connection  with  the  general 
right  or  equity  of  the  complainants:  Marshall  v.  Marshally 
86  Ala.  383. 

The  bill  being  for  partition,  and  the  conveyance  sought  to 
be  canceled,  as  a  cloud  on  the  title,  being  of  the  nature 
above  set  forth,  it  was  not  necessary  that  the  bill  should  con- 
tain an  averment  that  complainants  were  in  possession  of  the 
property,  as  it  would  have  been  had  the  removal  of  the  cloud 
been  the  sole  ground  of  equity.  The  authorities  cited  by 
appellant's  counsel  apply  to  a  bill  of  the  latter  kind,  but  not 
to  a  bill  for  partition. 

The  demurrers  on  this  ground,  and  also  on  the  ground  that 
the  bill  shows  the  property  is  held  adversely  to  complainants, 
should  not  have  been  sustained. 

The   grounds    of    demurrer   that   complainants    have   an 
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adequate  remedy  at  law,  and  that  the  bill  seeks  to  try  the 
•title  to  the  property,  were  also  improperly  sustained. 

In  all  suits  for  partition,  the  title,  whether  legal  or  equi- 
table, is,  to  some  extent,  drawn  in  question,  either  directly  or 
indirectly.  The  jurisdiction,  if  the  title  be  legal,  is  concur- 
rent with  that  of  courts  of  law,  and  until  the  jurisdiction  of 
the  latter  has  been  put  in  exercise,  the  court  of  equity  will 
intervene,  though  no  special  cause  of  intervention  may  be 
shown.  If  a  question  arises  involving  the  equitable  title 
the  court  of  equity  decides  it,  the  recognition  and  enforce- 
ment of  such  a  title  being  peculiarly  and  exclusively  within 
/"the  province  of  that  court. 

If  the  question  is  one  of  fact,  it  will  not  oust  or  exclude 
jurisdiction,  but  is  merely  cause  for  directing  the  issues  of 
fact  to  be  determined  in  a  court  of  law,  and  that  proceedings 
be  stayed  until  they  are  determined.  These  principles  are 
^declared  in  the  case  of  McMath  v.  De  Bardelaben,  75  Ala.  68. 

The  only  remaining  grounds  of  demurrer  are  that  the 
"""  bill  seeks  to  set  up  a  secret  or  resulting  trust  in  John 
Dickinson,  by  contesting  the  validity  of  his  deed;  and  that 
the  bill  seeks  to  establish  such  a  trust  by  contradicting  the 
-recitals  of  said  deed. 

These  grounds  of  demurrer  cannot  prevail,  for  the  reason 
tiiat  they  are  based  upon  a  misapprehension  of  the  bill;  it 
•<3oes  not  seek  to  enforce  a  secret  or  resulting  trust,  but  claims 
that  the  deed  never  became  operative  as  a  conveyance,  for 
the  want  of  delivery,  and  also  that,  conceding  it  to  have  been 
&  valid  conveyance,  the  title  to  the  property  was  afterwards 
/reacquired  by  John  Dickinson,  by  adverse  possession. 

These  two  grounds  of  demurrer  should  also  have  been 
'Overruled. 

There  is  a  defect,  however,  not  covered  by  the  demurrers, 

which  it  is  proper  for  us  to  notice.     The  bill  seeks  partition 

-of  only  part  of    the    land,  viz  :  That  part  not  covered  by 

E.   B.  Dickinson's  mortgage  to  the  trust  company,  and  to 

•^sompel  him  to  compensate  his  cotenants  for  their  interest  in 

;the  property  so  mortgaged  by  him.     There  is  no  principle  of 

-equity   which   would    authorize   complainants   to   treat   the 

tnortgage  as  a  sale  of  the  lands  mortgaged,  and  to  ask  the 

■<;ourt  to  compel  their  cotenant,  John  A.  Dickinson,  one  of 

-the  defendants,  so  to  elect,  and  to  compel  E.  B.  Dickinson, 

the  mortgagor,  to  compensate  them  "for  their  interest  in  the 

lands  he  has  mortgaged." 
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This  mortgage  conveyed  no  title  to  the  lands  embraced  in 
it,  except  such  as  E.  B.  Dickinson  himself  bad;  it  did  not 
•convey  or  affect  complainants'  title  or  rights;  they  have 
nothing  to  do  with  it,  but  in  the  event  of  partition  the  statute 
takes  care  of  it. 

The  bill  should  have  sought  a  partition  of  the  entire  tract 
of  land,  including  that  mortgaged  by  E,  B.  Dickinson,  and 
upon  such  partition  the  mortgage,  by  virtue  of  the  statute, 
thenceforth  would  be  a  charge  only  on  the  share  assigned  to 
E.  B.  Dickinson,  the  mortgagor,  such  share  being  first  charged 
with  its  due  proportion  of  the  costs  of  the  partition:  Code 
1886,  sec.  3247;  17  Am.  &  Eng.  Ency.  of  Law,  752. 

The  bill  having  equity  in  so  far  as  it  seeks  partition,  and 
no  objection  having  been  raised  by  demurrer  to  that  part  of 
the  bill  which  seeks  to  have  E.  B.  Dickinson  compensate 
his  cotenants  for  their  interest  in  the  property  mortgaged  to 
the  loan  company,  it  was  error  to  dismiss  the  bill  for  the 
want  of  equity,  and  the  decree  of  the  chancery  court  must  be 
reversed  and  the  cause  remanded,  when  the  bill  may  be 
amended  to  conform  to  this  opinion. 

Reversed  and  remanded.  

Partition  of  Lards  Held  Adversklt. — See  the  note  to  Weston  v.  Stod- 
dard, 33  Am.  St.  Rep.  703,  and  the  extended  note  to  Nichola  v.  Nichols,  67 
Am.  Dec.  704,  707.  Adverse  possession  amounting  to  an  actual  ouster  must 
be  shown  to  defeat  an  action  for  partition:  Colmn  v.  Hauenstein,  110  Mo. 
575.  Whenever  the  plaintiff  in  a  partition  suit  shows  himself  seised  of  the 
requisite  title  he  is  entitled  to  a  decree,  whether  the  land  is  held  or  claimed 
adversely  to  him  or  not:  Bonham  v.   Weymouth,  39  Minn.  92. 

Partition — Equitable  Title.  — An  action  for  partition  may  be  maintained 
by  the  owner  of  an  equitable  title:  Watson  v.  Sutro,  86  Cal.  501.  See  further 
on  this  subject  the  extended  note  to  Nichols  v.  Nicliols,  66  Am.  Dec.  709. 

Partition — Cotenant's  Right  to. — Every  cotenant  is  entitled  to  demand 
partition,  though  it  may  be  inconvenient,  injurious,  or  even  ruinous  to  one 
or  more  of  the  parties  in  interest:  Donnor  v.  QuaHermas,  90  Ala.  164;  24 
Am.  St.  Rep.  778;  Campbell  v.  Lowe,  9  Md.  600;  66  Am.  Dec.  839;  Hanson 
V.   Willard,  12  Me.  142;  28  Am.  Dec.  162. 

Dked3 — Necessity  for  Delivery.— The  delivery  of  a  deed  is  essential  to 
its  operation:  Weber  v.  Christen,  121  111.  91;  2  Am.  St.  Rep.  68,  and  note; 
Porter  v,  Woodhoiuf,  59  Conn.  568;  21  Am.  St.  Rep.  131,  aad  note;  Wood 
V.  Iwjraham,  3  Strob.  Eq.  105;  51  Am.  Dec.  671;  Van  Amringe  v.  Morton, 
4  Whart.  382;  34  Am.  Dec.  517,  and  note;  Church  v.  Oilman,  16  Wend.  656; 
30  Am.  Dec.  82,  and  note;  Hughet  v.  Eatttn,  4  J.  J.  Marsh.  672;  20  Am.  , 
Oeo.  230;  Pric*  t.  BudMm,  126  Dl.  284;  Ball  r.  Hall,  107  Mo.  101. 
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South  and  North  Alabama  R.  R.  Co.  v.  High- 
land Avenue  and  Belt  R.  R.  Co. 

[98  Alabama,  400.] 

Spboific  Performanob — Inadequacy  of  Cunsideratiok  as  a  Defense.— 
Mere  iuadequacy  of  consideration  or  value  is  not  in  itself  a  sufficient 
reason  to  refuse  to  specifically  enforce  a  contract.  Whether  the  bar- 
gains of  persons  competent  to  deal  with  their  own  affairs  are  wise  oi 
anwise  are  considerations  not  for  courts  of  justice.but  for  the  parties 
themselves  to  deliberate  upon. 

Vecific  Performance— Mutuality,  Want  of, — Though  a  contract  is  not 
binding  upon  one  of  the  parties  when  it  is  executed,  yet,  if  it  gives  him 
an  option  to  accept  its  terms,  he  may,  by  suit  or  otherwise,  waive  the 
want  of  mutuality,  and  enforce  specific  performance  of  the  contract. 
Therefore,  if  one  railway  corporation  agrees  that  another  may  construct 
its  tracks  across  the  right  of  way  of  the  former,  upon  specified  conditions^ 
the  contract  will  not  be  refused  specific  performance  for  want  of  mutual* 
ity  if  the  corporation  has  accepted,  or  sought  to  accept,  the  contract  in 
its  favor,  and  to  compel  the  other  corporation  to  submit  to  the  construe- 
tioD  of  the  tracks  as  agreed  upon. 

Specific  Performance. — If  a  Contract  Implies  the  Performance  ot 
Pkrsonal  Services  requiring  special  skill,  judgment,  and  discretion,  a 
court  of  equity  will  not  undertake  its  specific  performance. 

Specific  Performance — Contract  for  Personal  Services. — If  railway 
corporation  A  agrees  with  railway  corporation  B  tliat  the  former  will 
permit  the  latter  to  construct  and  operate  tracks  upon  the  former's 
right  of  way,  and  to  make  certain  crossings  which  the  exercise  of  the 
privilege  may  render  necessary,  and  in  return  B  agrees  that  A  may 
cross  certain  property  belonging  to  B  whenever  and  wherever  it  may  elect 
to  exercise  that  privilege,  and  to  maintain  proper  crossings,  and  that  on 
the  failure  to  rrnew  or  repair  such  crossings,  after  thirty  days*  notice,  that 
they  may  be  renewed  or  repaired  at  its  expense  by  the  other  corporation, 
there  is  not,  on  the  part  ot  either,  such  a  contract  for  personal  services 
as  will  induce  a  court  of  equity  to  refuse  specific  performance  of  the 
contract.  The  refusal  to  repair  or  renew  the  crossings  as  provided  for 
in  the  contract  would  create  a  mere  pecuniary  liability. 

8:fECiFic  Performance.— Notwithstanding  an  Action  at  Law  Could  Bb 
Maintained  to  Recover  Damages  for  the  refusal  of  one  railway  cor- 
poration to  permit  another  to  cross  its  tracks,  according  to  the  terms  of 
an  agreement  between  them,  a  court  of  equity  will  compel  specific  per- 
formance of  the  agreement,  and  will  enjoin  the  defendant  from  prevent* 
ing  the  use  of  its  tracks  in  the  manner  specified  in  the  agreement. 

Hevntt,  WalkeTy  and  Porter,  and  J.  M.  Falkner,  for  the  appel- 
lant. 

Alexander  T.  London,  for  the  appellee. 

*•*  Stone,  C.  J.     In  this  opinion  we  will   abbreviate  the 
names,  and  designate  the  parties  as  the  South  and  North 
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company,  and  the  Highland  and  Belt  company.  Each  is 
an  incorporated  railroad  company,  in  active  operation,  and 
the  bill  in  this  case  *®*  was  filed  by  the  latter — the  appellee 
— to  compel  the  specific  performance  of  an  agreement  entered 
into  in  the  year  1887.  The  Elyton  Land  Company  made  tlie 
contract  with  the  South  and  North  company,  but  subsequently 
sold  out  its  railroad  enterprise  and  interest  in  the  contract  to 
the  Highland  Avenue  and  Belt  Railroad  Company,  which 
instituted  this  suit  in  November,  1889.  The  case  comes  before 
us  on  appeal  from  a  decretal  order  of  the  chancellor,  overrul- 
ing a  demurrer  to  the  bill  as  amended.  The  pleadings  do 
not  question  the  making  of  the  contract,  nor  does  the  South 
and  North  company  deny  that  it  has  failed  to  keep  its  con- 
tract. The  defense  it  seeks  to  make  is,  that  the  contract  ia 
not  such  an  one  as  that  chancery  will  enforce  its  specific  per- 
formance, for  two  reasons:  1.  That  it  is  not  mutual,  in  that 
sense  which  equitably  justifies  its  specific  enforcement;  and 
2.  That  its  obligations  are  of  such  a  character  that  chancery 
cannot  compel  their  performance. 

The  track  of  the  South  and  North  company  extends  entirely 
through  the  city  of  Birmingham,  its  general  bearing  being 
from  south  to  north,  but  making  considerable  curves  and 
deflections.  The  right  of  way  is  wide,  with  its  main  track 
near  the  center  thereof.  In  laying  out  the  city  a  broad  ave- 
nue was  left  for  railroad  tracks,  with  a  bearing  from  east 
northeast,  to  west  southwest.  In  this  avenue  is  the  common 
passenger  depot,  and  along  it  the  South  and  North  company, 
as  well  as  other  railroads,  have  their  main  tracks.  The  South 
and  North  company  enters  this  avenue  at  Thirteenth  street, 
and  leaves  it  about  Twenty-sixth  street.  Along  the  right  of 
way  of  the  South  and  North  company,  bounding  it  on  the 
northwest,  the  Highland  and  Belt  company  owns  a  strip  of 
land  thirty-five  feet  wide,  which  commences  about  Twenty- 
fourth  street,  and  extends  westwardly,  bordering  the  right  of 
way  of  the  South  and  North  company,  to  or  to  beyond  Eigh- 
teenth street,  which  is  beyond  the  passenger  depot.  But  the 
Highland  and  Belt  company  owns  no  land,  or  strip  of  land, 
extending  eastward  beyond  Twenty-fourth  street. 

A  map  and  submaps  appear  to  have  been  made  exhibit  to 
the  bill,  and  many  references  are  made  to  them,  and  to 
marks  upon  them.  These  are  not  furnished  with  the  transcript 
before  ub.     True,  we  have  a  map  of  the  plan  of  the  city,  but 
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it  is  without  very  many  of  the  marks  mentioned  in  the  bill, 
and  it  is,  therefore,  in  some  respects,  unintelligible  to  us. 
But,  as  w©  understand  the  real  contention  in  this  case,  it  may 
be  thus  stated:  The  Highland  and  Belt  company  has  con- 
structed its  track,  coming  southwestwardly  until  it  has 
reached  the  right  of  way  of  the  South  and  North  company 
at  or  *"*  near  Twenty-ninth  street,  and  claims  the  right  to 
continue  the  construction  of  its  track  along  and  over  the  right 
of  way  of  the  South  and  North  company,  until  it  reaches  and 
connects  with  its  own  thirty-five  feet  strip,  at  or  near  Twenty- 
fourth  street.  This,  as  it  appears,  for  the  purpose  of  reaching 
the  passenger  depot  from  that  direction.  The  South  and 
North  company  refuses  to  [>ermit  it  to  thus  lay  its  track  on 
its  right  of  way. 

The  part  of  the  agreement  of  1887  which  this  bill  seeks  to 
have  specifically  enforced,  in  what  it  severally  requires  of  the 
two  corporations,  so  far  as  it  bears  on  the  question  we  htive 
stated,  may  be  thus  summarized:  The  South  and  North 
company  granted  to  the  Highland  and  Belt  company  the 
right  to  extend  its  track  from  a  point  near  Twenty-ninth 
street,  across  South  and  North  company's  switch  leading  to 
Baxter  Stove  Works,  along  said  right  of  way  six  and  one-half 
feet  distant  from,  east  of,  and  parallel  to  the  westwardly  line 
of  said  right  of  way,  to  a  point  about  three  hundred  feet  east 
of  the  east  line  of  Twenty-fourth  street  (the  beginning  of 
Highland  and  Belt  company's  strip),  to  be  located  on  the 
South  and  North  company's  right  of  way,  not  exceeding  two 
thousand  four  hundred  feet  in  length.  The  crossing  of  tlie 
switch  leading  to  Baxter  Stove  Works  to  be  put  in  and  main- 
tained at  the  cost  and  expense  of  Highland  and  Belt  com- 
pany. The  South  and  North  company  to  have  the  right  to 
cross  the  tracks  to  be  constructed  on  its  said  right  of  way 
wherever  and  whenever  it  may  desire  to  build  sidings  to  any 
manufacturing  establishment,  warehouse,  or  other  industrial 
enterprise — the  cost  of  putting  in  and  maintaining  the  cross- 
ing of  such  sidings  with  the  track  of  the  Highland  and  Belt 
company  to  be  borne  by  the  latter  company.  The  contract 
furtlier  provided  that  the  South  and  North  company  should 
have  the  right  to  cross  said  track  of  the  Highland  and  Belt 
company,  when  necessary  for  convenient  ingress  and  egreea 
to  and  from  said  sidings  that  may  hereafter  be  constructed 
by  the  South  and  North  company  to  manufacturing  establish- 
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ments,  warehouses,  of  other  industrial  enterprises.  It  was 
provided  that  all  crossings  that  might  be  made  should  be 
constructed  and  maintained  at  the  cost  of  the  Highland  and 
Belt  company.  The  South  and  North  company  was  guar- 
anteed preferential  rights  over  the  Highland  and  Belt  com- 
pany at  all  the  crossings  to  be  constructed. 

In  consideration  of  these  grants  and  concessions,  the 
Highland  and  Belt  company  agreed  and  stipulated  that  the 
several  crossings  above  provided  for  and  to  be  constructed 
should  be  constructed  and  maintained  by  it,  at  its  exclusive 
cost,  under  the  superintendence  and  to  the  satisfaction  of  the 
South  and  North  company,  which  was  to  be  the  judge  of 
when  and  where  crossings  shall  need  renewals  and  repairs. 
And  the  *•*  Highland  and  Belt  company  agreed  that  the 
renewals  or  repairs  would  be  made  promptly;  and  if  they 
failed  to  make  them  within  thirty  days  from  the  time  of  noti- 
fication from  the  South  and  North  company,  then  the  latter 
company  should  have  the  right  to  make  them  at  the  expense 
of  the  Highland  and  Belt  company.  And  the  Highland  and 
Belt  company  granted  to  the  South  and  North  company  the 
right  and  privilege  to  cross  its  right  of  way,  and  all  tracks 
that  were  then  constructed,  or  might  thereafter  be  constructed 
thereon,  south  or  west  of  Twenty-fourth  street,  whenever  it 
might  become  necessary  for  the  South  and  North  company  to 
construct  switches  to  gain  access  to  manufacturing  establish- 
ments, warehouses,  or  other  industrial  enterprises,  that  then 
were,  or  might  thereafter  be,  constructed  on  adjacent  prop- 
erty. 

It  is  contended  for  appellant  that  this  contract  is  not  just 
and  equitable  in  all  its  parts,  and  that,  therefore,  the  chan- 
cery court  should  not  compel  its  specific  performance,  but 
should  leave  the  Highland  and  Belt  company  to  its  action 
at  law,  for  the  recovery  of  damages  for  the  breach  of  the  con- 
tract by  the  South  and  North  company. 

It  may  be  that  the  contract  does  not  secure  precisely  equal 
benefits  to  the  two  corporations.  It  may  be  that  the  con- 
cessions made  to  the  Highland  and  Belt  company  are  more 
valuable,  when  viewed  from  the  standpoint  of  the  present 
time,  than  are  the  grants  made  by  it  to  the  South  and  North 
company.  Of  this,  however,  when  the  contract,  as  in  this 
case,  furnishes  no  standard  or  measure  for  estimating  the 
relative  advantages,  it  would  be  extremely  hazardous  for  the 
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■court  to  attempt  a  solution.  Any  conclueion  we  might  reach 
would  be  the  merest  conjecture.  We  cannot  be  presumed  to 
know  what  prospective  profit  the  construction  and  mainte- 
nance  of  the  Highland  and  Belt  company  would  be  to  the 
Bouth  and  North  company.  Nor  can  we  know  the  value  of 
the  privilege  of  crossing  the  thirty-five  feet  strip  whenever  and 
wherever  the  South  and  North  company  might  choose  to  do 
80,  accompanied  by  the  obligation  of  the  Highland  and  Belt 
oompany  to  construct  and  maintain  the  crossings.  These 
relative  advantages  might,  and  probably  would,  vary  with 
■changing  time. 

In  Waterman  on  Specific  Performance,  section  179,  is  this 
language:  "Although  inadequacy  of  consideration  in  contracts 
■of  sale,  either  in  the  price  or  property  sold,  may  be  a  ground 
of  defense,  yet  the  facility  of  contracting  and  the  free  exer- 
•cise  of  the  judgment  and  will  of  the  parties  require  that,  as 
a  general  rule,  they  should  be  sole  judges  of  the  value  of  the 
benefits  to  be  derived  from  their  bargains.  It  is,  therefore, 
manifestly  just  and  expedient  that  mere  inadequacy  ***  of 
consideration  or  value  should  not  in  itself  be  deemed  by  the 
court  a  sufficient  reason  to  refuse  to  specifically  enforce  a  con- 
tract, or  a  cause  to  set  it  aside.  And  such  is  now  the  rule. 
For  courts  of  equity,  as  well  as  courts  of  law,  act  upon  the 
ground  that  every  person  who  is  not  from  peculiar  condition 
and  circumstances  under  disability,  is  entitled  to  dispose  of 
his  property  in  such  manner  and  upon  such  terms  as  he 
chooses;  and  whether  his  bargains  are  wise  and  discreet,  or 
profitable,  or  unprofitable,  or  otherwise,  are  considerations,  not 
for  courts  of  justice,  but  for  the  party  himself  to  deliberate 
upon.  The  reason  of  this  is  to  be  sought  in  the  extreme  diffi- 
culty of  judging  as  to  the  feelings  and  njotives  which  may  have 
actuated  the  parties,  and  the  corresponding  variety  of  opinions 
which  may  be  formed  with  reference  to  the  sufficiency  of  the 
consideration."  To  this  the  author  cites  many  authorities. 
And  to  the  same  effect  are  the  following  authorities,  which 
show  it  is  the  modern,  and,  we  may  add,  the  more  reason- 
able, rule:  3  Pomeroy's  Equity  Jurisprudence,  sec.  1405,  and 
notes;  Fry  on  Specific  Performance,  sec.  275  et  seq.;  Osgood 
V.  Franklin,  2  Johns.  Ch.  1;  7  Am.  Dec.  513. 

It  is  objected  to  the  relief  prayed  in  this  case,  that  there 
was  a  want  of  mutuality  when  the  contract  was  made  in  this, 
that  while  the  South  and  North  company  bound  itself  to  per- 
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mit  the  Highland  and  Belt  company  to  construct  its  track 
on  the  former's  right  of  way,  this  was  a  mere  unilateral  per- 
mission, and  did  not  bind  the  Higliland  and  Belt  company 
to  so  construct  its  track.  If  this  were  the  only  purpose  and 
provision  of  the  contract,  the  rule  invoked  would  not  apply. 
When  "  the  contract  is  originally  binding  on  the  one  and  not 
on  the  other,  the  latter  may  by  suit  waive  that  want  of  mutu- 
ality, and  enforce  the  specific  performance  of  the  contract": 
Fry  on  Specific  Performance,  sees.  294,  297;  Waterman  on 
Specific  Performance,  sec.  200;  Fallon  v.  Railroad  Co.^  1  Dill. 
121;  Alabama  etc.  R.  R.  Co.  v.  South  etc,  R.  R.  Co.^  84  Ala. 
570;  5  Am.  St.  Rep.  401. 

The  contract,  however,  is  not  of  the  class  mentioned.  Each 
party  bound  itself  to  grant  to  the  other  a  use  of  easement  in 
what  had  been  the  exclusive  property  and  right  of  the  party 
granting.  Each  right  and  interest  granted  became  the  con- 
sideration for  the  right  and  benefit  secured  in  return.  Thete 
is  nothing  in  the  objection  based  on  the  alleged  want  of 
mutuality. 

A  graver  question  remains  to  be  considered.  Is  the  con- 
tract sought  to  have  enforced  in  this  case  one  that  the  chan- 
cery court  will  order  the  specific  execution  of,  or  must  redress 
be  sought  in  an  action  at  law  for  damages?  It  evidently  con- 
templates that  it  is  to  extend  through  a  series  of  ^^"^  years. 
Does  it  imply  the  performance  of  personal  services,  exercised 
with  special  skill,  judgment,  and  discretion?  If  so,  the  chan- 
cery court  cannot  grant  the  relief  prayed:  Iron  Age  Pub.  Co. 
V.  WeHtern  Union  Tel.  Co.,  83  Ala.  498;  3  Am.  St.  Rep.  758; 
Marble  Company  v.  Ripley,  10  Wall.  339;  Danforth  v.  Phila- 
delphia  etc.  Ry.  Co.,  30  N.  J.  Eq.  12. 

The  case  we  have  in  hand  does  not  present  any  of  the  dif- 
ficulties that  were  encountered  in  the  cases  cited.  The  South 
and  North  company  simply  bound  itself  to  permit  the  High- 
land and"  Belt  company  to  construct  and  operate  a  track  on  a 
part  of  its  right  of  way,  and  to  make  certain  crossings;  and 
the  Highland  and  Belt  company  bound  itself  to  construct 
and  maintain  all  the  crossings  which  the  exercise  of  the 
privilege  granted  might  render  necessary.  In  return  for  this, 
the  Highland  and  Belt  company  bound  itself  to  permit  the 
South  and  North  company  to  cross  its  thirty-five  feet  strip  of 
land,  extending  from  Twenty-fourth  to  Eighteenth  street,  and 
to  crosa  its  track  at  other   named   places,  "  wherever   and 
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whenever"  it  might  elect  to  exercise  this  privilege;  and  it 
bound  itself  to  construct  and  maintain  the  proper  crossings, 
which  might  be  rendered  necessary  if  the  South  and  North 
company  exercised  this  granted  privilege. 

If  the  agreement  had  stopped  here,  possibly  it  would  have 
left  the  Highland  and  Belt  company  under  the  contract 
obligation  to  personally  construct  and  repair  the  necessary 
crossing — a  service  in  its  nature  personal,  "involving  the 
exercise  of  personal  skill,  judgment,  and  discretion,"  and  of 
indefinite  duration.  So  interpreted,  the  chancery  court  possi- 
bly would  not  and  dould  not  undertake  to  administer  and 
specifically  enforce  such  contract.  But  the  agreement  did 
not  stop  there.  Its  provisions  are,  that  if  the  Highland  and 
Belt  company,  after  thirty  days'  notice,  failed  to  renew  or 
repair  such  crossings,  then  the  South  and  North  company 
could  do  so  at  the  cost  and  expense  of  the  Highland  and  Belt 
company.  This,  upon  each  recurrence,  could  only  entail  a 
money  liability,  and  would  not  impose  on  the  chancery  court 
the  duty  of  retaining  the  case  for  continuous  administration. 
The  rights,  duties,  and  liabilities  of  the  parties  being  defined 
and  settled  by  the  decree  of  the  court,  all  else  would  follow, 
as  any  other  transaction  inter  partes,  which  is  continuous  in 
its  nature.  In  what  is  declared  above,  we  think  we  are  fully 
sustained  by  the  drift  of  modern  authorities. 

Wlien  a  right  of  way  is  disturbed  or  withheld  damages 
may  be  recovered  in  an  action  at  law.  Hence,  where  ease- 
ments or  servitudes  are  annexed  to  private  estates,  "the  due 
enjoyment  of  them  will  be  protected  against  encroachment  by 
injunction,"  *®**  notwithstanding  an  action  at  law  could  be 
mairitained  for  tlie  recovery  of  damages:  Lide  v.  Hadley,  36 
Ala.  627,  635;  76  Am.  Dec.  338;  1  High  on  Injunctions,  sec. 
848;  Washburn  on  Easements,  575. 

In  the  case  of  Lytton  v.  Great  Northern  Ry.  Co.,  2  Kay  &  J. 
394,  it  was  held  that  where  a  railway  company  had  agreed 
with  a  huulowner,  through  whose  estate  the  railway  would 
pass,  to  construct  and  maintain  a  siding  connected  with  their 
raihvay  at  B.,  together  with  all  necessary  approaches  thereto 
for  public  use,  for  the  reception  and  delivery  of  goods,  "that 
Specific  performance  could  be  decreed  of  the  agreement  to 
construct  the  siding  and  approaches  without  decreeing  the 
company  to  maintain  them  when  made." 

In  Sanderton  v.  Cockermouth  etc.  Ry.  Co.»  11  Beay.  497,  a 
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railway  company  being  about  to  sever  the  plaintiff's  land  by 
their  railroad,  agreed  to  purchase  the  necessary  portion  of 
land  *'  subject  to  the  making  such  roads,  ways,  and  slips  for 
cattle  as  might  be  necessary."  Held,  That  although  it  was 
very  diflficult  to  execute  an  agreement  thus  expressed,  yet  the 
plaintiff  was  entitled  to  a  specific  performance;  and  that  the 
word  "  necessary"  must  receive  a  reasonable  interpretation. 

In  the  great  case  of  Joy  v.  St.  Louis,  138  U.  S.  1,  the 
Wabash,  St.  Louis,  and  Pacific  Railway  Company  had  bound 
itself  to  permit  the  St.  Louis,  Kansas  City,  and  Chicago  Rail- 
road Company  to  use  its  right  of  way  from  the  north  line  pf 
Forest  Park,  through  the  park  to  the  terminus  of  the  Wabash 
company's  road  in  the  city  of  St.  Louis,  for  a  fair  and  reason- 
able compensation.  The  question  was  whether  the  chancery 
court  would  specifically  enforce  this  contract.  It  was  ruled 
that  the  court  had  power  to  enforce  the  specific  performance 
of  the  agreement  by  enjoining  the  appellants  from  preventing 
the  Colorado  company  from  using  the  right  of  way;  and  that 
a  remedy  at  law  would  be  wholly  inadequate.  Following 
this  case  as  a  precedent,  it  was  said  in  Union  Pac.  Ey.  Co.  v. 
Chicago  etc.  Ry.  Co.,  51  Fed.  Rep.  809,  that  the  specific  per- 
formance of  a  contract,  whereby  one  railroad  lets  another  into 
the  joint  use  of  its  bridge  and  terminals,  will  not  be  refused 
because  the  acts  to  be  performed  are  numerous  and  compli- 
cated, and  are  to  extend  through  a  long  term  of  years. 

In  a  note  to  Conger  v.  New  York  etc.  R.  R.  Co.,  120  N.  Y. 
29,  43  Am.  &  Eng.  R.  R.  Cas.  643,  651,  is  this  expression, 
supported  by  many  citations:  "Specific  performance  will  be 
decreed  to  enforce  contracts  of  a  permanent  nature  between 
railroad  corporations,  for  running  on  and  use  of  each  other's 
tracks,  or  of  the  track  of  one  corporation  by  the  trains  of 
another":  **•  See,  also,  Chicago  etc.  Ry.  Co.  v.  Union  Pac. 
Ry.  Co.,  47  Fed.  Rep.  15;  2  Chitty  on  Contracts,  11th  Am. 
ed.,  1429;  Wileon  v.  West  Hartlepool  Ry.  Co.,  2  De  Gex,  J.  & 
S.  475. 

The  foregoing  principles  and  authorities  are  not  at  war 
with  McBryde  v.  Sayre,  86  Ala.  458;  Iron  Age  Pub.  Co.  v. 
Western  Union  Tel.  Co.,  83  Ala.  489;  3  Am.  St.  Rep.  769; 
Elyton  Land  Co.  v.  South  etc.  R.  R.  Co.,  95  Ala.  631.  Nor  does 
it  conflict  when  properly  applied  with  Windham  Cotton  Mfg. 
Co.  V.  Hartford  etc.  R.  R.  Co.,  23  Conn.  873;  Cooper  v.  Pena,  21 
CaL  404;    Conger  v.  New  York  eU.  R.  R.  Co.,  120  N.  T.  29; 

AM.  8t,  Rxr.,  Vol,  XXXIX.— • 
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Ttxat  tte.  Ry.  Co.  v.  Marshall,  136  U.  S.  393.    See,  also,  Water> 
^nan  on  Specific  Performance,  sec.  49.  .j   .i.tjoK   n  t-v 

Th«  decretal  order  of  the  chancellor  is  a£5rmed. 

SrBCinO   PlRFOBMANCX — EftBCT    07    IlTADKQUACT  Or  CoMSIDIRATTOH.— 

rinadeqaacj  of  price  withoat  fraud  or  other  ingredient  is  not  ■ufficient  to 

^Mttkj  th«  power  of  eqaity  to  enforce  a  contract  for  the  sale  of  land,  unless 
the  inadequaoy  is  so  gross  as  to  be  evidence  of  fraud:  Seymour  r.  Delanry,  3 

«<Sow.  445;  16  Am.  Dec  270,  and  extended  note.     But  under  the  Civil  Code 

-of  California  specific  performance  will  not  be  decreed  unless  there  was  ado* 
'qnate  consideration  for  the  contract:  Moirill  v.  Everson,  77  CaL  114. 

SPKCino  PERroRMAKCK — MUTUALITY  OT  CONTRACT. — A  Contract  binding 

-«n  one  party  only  may  be  decreed  to  be  specifically  enforced:  Rogert  v. 
iiaunder$^   16  Me.  92;  .33  Am.  Dec.  635;    Yerkea  v.  Richards,  153  Fa.  St. 

.^46;  34  Am.  St.  Rep.  721.  Contra:  Banbury  v.  Arnold,  91  Cal.  606;  Iron 
Age  Pub.  Co.  v.  Western  Union  Tel  Co.,  83  Ala.  498;  3  Am.  St.  Rep. 
768;  Benedict  r.  Lynch,  1  Johns.  Ch.  370;  7  Am.  Dec  484,  and  extended 
note;  De  Cordova  v.  SmUh,  9  Tex.  129;  68  Am.  Dec  136;  Bodine  v.  Okui- 
4ng,  21  Pa.  St  60;  59  Am.  Dec.  749,  and  note;  Laitin  r.  Hazard,  91  CaL  87; 
Alworth  T.  Seymour,  42  Minn.  526.  For  a  further  discussion  of  the  specific 
performance  of  unilateral  contracts,  see  the  note  to  Warren  v.  Caatello,  32 
Am.  St.  Rep.  673. 

SpKcmc  Performance  or  Contracts  For  Personal  Services  involving 
the  exercise  of  special  skill,  judgment,  and  discretion,  continuous  in  their 
«iatnre,  and  running  through  an  indefinite  time,  will  not  be  decreed:  Iroti 
Age  Pub.  Co.  r.   Western  Union  Tel.  Co.,  83  Ala.  498;  3  Am.  St.  Rep.  768, 

.-and  not*.     See  the  note  to  Clark's  case,  12  Am.  Deo.  216,  217. 
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"^Estoppil — Claiming  Under  Common  Source  op  Title. — Where  both  par- 
ties to  an  action  to  recover  possession  of  real  property  claim  under  a 
common  source  of  title  neither  is  in  a  position  to  impeach  it. 

Deed  Siqned  for  the  Grantor. — If  the  name  of  the  grantor  is  signed  to 
a  deed  by  another  in  his  presence,  at  his  request,  and  as  and  for  bis  act, 
the  deed  is  as  effective  as  if  signed  by  himself. 

"The  Acknowledgment  op  a  Deed  by  a  Grantor  Who  Did  Not  Hue- 
SELF  Sign  It  is  a  sufficient  recognition  and  adoption  of  the  signature. 

-  Deed.— Tub  Delivery  of  a  Sheriff's  Deed  May  Be  Presumed  from  the 
fact  that  it  was  given  by  him  to  the  recorder  of  deeds,  who  took  it 
to  his  office  and  recorded  it,  especially  if  it  further  appears  that  the 
grantoe  took  and  still  holds  possession  of  the  lands  conveyed,  and  the 
deed  is  in  the  possession  of  his  personal  representative. 

.'Dud. — Ir  an  Interlineation  in  a  Deed  is  in  the  same  handwriting  as 

the  body,  and  accords  with  the  manifest  object  of  the  deed,  a  fair  pre. 

sumption  is  that  it  was  made  before  the  acknowledgment  of  execution, 

and  the  burden  of  repelling  this  presumption  must  be  assumed  by  the 

^person  seeking  to  avoid  the  deed. 
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Execution  Sal«. — The  Return  or  a  Sherhtt  on  a  writ  li  not  essential  t* 
the  validity  of  his  deed. 

Adtkrsk  Possession. — To  Rebut  a  Claim  or  Advbrsb  Possession  it  is 
competent  to  prove  that  the  claimant  was  put  in  possession  under  a 
writ  of  assistance  at  a  date  later  than  that  on  which  he  alleges  hit 
adverse  possession  commenced,  and  also  to  show  his  admiMioQi^  Knd«ff 
oath  or  otherwise,  that  the  land  was  another's. 

John  Gamble^  for  the  appellant. 

J.  W.  Posey,  for  the  appellee. 

489  McClellan,  J.  This  is  a  statutory  action  for  the 
recovery  of  a  certain  lot  of  land  in  the  town  of  Andalusia. 
Watson  is  plaintiff,  and  Lewis,  as  administrator  of  one  Hol- 
ley,  deceased,  is  defendant.  Plaintiff  derives  title  from  one 
Dixon  by  deed,  appearing  to  have  been  executed  in  1866. 
Defendant  claims  title  through  Watson,  under  a  sale  and 
conveyance  by  the  sheriff  to  his  intestate  in  1875,  made  in 
satisfaction  of  certain  judgments  against  Watson,  and  also 
by  virtue  of  an  adverse  possession  on  the  part  of  the  intestate 
and  himself  subsequent  to  said  sale  and  conveyance. 

1.  Some  rulings  were  made  on  the  trial  in  respect  of  Wat- 
son's title  to  the  land  prior  to  the  sheriff's  sale  and  convey- 
ance of  it  as  his  property  to  Holley,  and  upon  testimony  in 
relation  thereto.  These  are  of  no  importance  in  the  case; 
and  whether  erroneous  or  not  in  the  abstract,  need  not  be 
considered,  since  the  defendant,  claiming  as  he  does  under 
that  title,  and  having  recognized  its  validity  by  purchasing 
at  the  sheriff's  sale,  and  now  further  recognizing  it  by  a  reli- 
ance upon  the  acquisition  of  it  through  that  sale,  and  upon 
adverse  possession  since  that  time  under  the  color  of  title, 
with  which  at  least  he  was  invested  by  the  conveyance  then 
made  by  the  sheriff,  is  not  in  a  position  to  impeach  Watson's 
original  title:  Ware  v.  Dewberry,  84  Ala.  568;  Houston  v.  Far- 
vis,  71  Ala.  570;  Tennessee  etc.  R.  R.  Co.  v.  East  Alabama  Ry, 
Co.,  75  Ala.  516,  525;  51  Am.  Rep.  475. 

2.  The  evidence  as  to  the  execution  of  the  deed  by  the 
sheriff  to  Holley  was  that  of  the  probate  judge  of  the  county, 
and  as  follows:  "That  J.  A.  Thompson,  the  sheriff,  could  not 
write  his  name,  and  that  he  [the  witness]  frequently  wrote 
in  the  sheriff's  office  for  said  Thompson;  that  lie  indorsed  the 
levies  on  the  execution  here  in  evidence,  and  wrote  the  deed 
of  Thompson,  as  sheriff,  to  Alfred  Holley,  dated  May  8,  1875; 
that  said  deed  and  indorsements  of  said  levies  are  in  his 
handwriting;  that  said  J.  A.  Thompson  was  preseut  ^*  when 
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said  deed  was  written;  that  it  was  written  in  the  sherifiF's 
office,  at  Thompson's  instance  and  under  his  direction;  that 
after  the  deed  was  written  Thompson  told  him  to  sign  his 
name  as  sheriff  to  tlie  deed,  which  he  did,  and  then,  as  judge 
of  probate,  took  Thompson's  acknowledgment  to  the  deed  and 
carried  it  into  the  probate  office,  and  afterwards  recorded  it, 
....  and  that  some  one  came  and  got  the  deed  from  the 
probate  office  after  it  was  recorded,  but  don't  now  remember 
who  it  was." 

It  Is  not  entirely  clear  on  this  testimony  that  Thompson 
was  actually  and  immediately  present  when  his  name  was 
subscribed  to  the  deed  by  Fletcher  by  his  direction,  but  man- 
ifestly there  was  room  for  an  inference  to  be  drawn  to  that 
effect  by  the  jury.  If  he  was  so  present,  as  the  jury  might 
have  found,  the  subscription  to  the  instrument  was  as  eflBca- 
cious  as  had  he  been  able  to  write  his  name,  and  with  his 
own  hand  had  written  it,  or  he  being  unable  to  write  his 
name,  as  if  he  had  made  his  mark,  and  the  words  "his  mark" 
had  been  written  against  it,  and  the  signature  thus  made 
attested  by  two  witnesses.  This  on  the  principle  that  where 
the  grantor  is  present,  and  authorizes  another,  either  expressly 
or  impliedly,  to  sign  his  name  to  the  deed,  it  then  becomes 
his  deed,  and  is  as  binding  upon  him,  to  all  intents  and  pur- 
poses, as  if  he  had  personally  affixed  his  signature.  The  rea- 
son for  the  doctrine  is  thus  stated  by  Shaw,  C.  J.:  "The  name 
being  written  by  another  hand,  in  the  presence  of  the  grantor 
and  at  her  request,  is  her  act.  The  disposing  capacity,  the 
act  of  mind,  which  are  the  essential  and  efficient  ingredients 
of  the  deed,  are  hers,  and  she  merely  uses  the  hand  of  another, 
through  incapacity  or  weakness,  instead  of  her  own  to  do  the 
physical  act  of  making  a  written  signature.  To  hold  other- 
wise would  be  to  decide  that  a  person  having  a  full  mind  and 
clear  capacity,  but  through  physical  inability  incapable  of 
making  a  mark,  could  never  make  a  conveyance  or  execute  a 
deed  ":  Gardner  v.  Gardner,  5  Cush.  483;  52  Am.  Dec.  740 
1  Devlin  on  Deeds,  sees.  232,  233;  Kime  v.  Brooks,  9  Ired.  218 
Frost  V.  Deering,  21  Me.  156;  Videau  v.  Griffin,  21  Cal.  390 
Maine  Rev.  Stats.  1857,  p.  56;  Lovejoy  v.  Richardson,  68  Me. 
386;  Bird  v.  Decker,  64  Me.  551. 

3.  And  it  would  seem  that  if  the  signing  by  Fletcher  under 
the  direction  and  in  the  immediate  presence  of  Thompson 
was  not  in  itself  efficacious,  the  subsequent  acknowledgment 
of  the  latter,  as  shown  on  the  deed,  would  be  a  sufiBcient 
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recognition  and  adoption  of  the  signature  as  his  own:  Bartlett 
V.  Drake,  100  Mass.  174;  97  Am.  Dec.  92;  1  Am.  Rep.  101. 

4.  Certain  it  is  that  this  acknowledgment  relieves  the  deed 
*®*  from  any  infirmity  which  might  otherwise  have  affected 
it  on  account  of  the  signature  not  being  attested  by  witnesses: 
1  Brickell's  Digest,  p.  530,  sec.  18  et  seq.;  2  Brickell's  Digest, 
p.  298,  sec.  18. 

5.  As  we  have  seen,  Fletcher,  the  probate  judge,  took  the 
deed,  after  it  was  signed  and  acknowledged,  for  the  purpose 
of  recording  it  in  his  office.  This,  nothing  appearing  to  the 
-contrary,  may  well  be  considered  as  a  delivery  to  him  by  the 

grantor  for  that  purpose,  and  so  considered,  "there  being  no 
evidence  to  weaken  the  force  of  these  facts."  this  constituted 
sufficient  proof  of  delivery  to  the  grantee:  Elsherry  v.  Boykin, 
65  Ala.  336;  Alexander  v.  Alexander,  71  Ala.  295;  Sheffield 
Land  etc.  Co.  v.  Neill,  87  Ala.  158. 

6.  And,  moreover,  at  the  time  of  the  trial  below,  this  deed 
was  in  the  possession  of  the  personal  representative  of  the 
grantee,  who,  in  that  capacity,  had  also  the  possession  of  the 
land  in  controversy,  and  was  defendant  to  this  action  for  its 
recovery.  The  presumption  from  this  fact  alone,  unexplained, 
is  that  the  execution  of  the  instrument  had  been  duly  per- 
fected by  a  delivery  of  it  to  the  grantee:  Cherry  v.  Herring, 
83  Ala.  458;  Simmons  v.  Simmons,  78  Ala.  365. 

And  our  conclusion,  therefore,  is  that  it  is  shown  by  the 
evidence  in  tliis  record  that  there  was  an  efficacious  delivery 
of  the  deed  by  tlie  grantor,  the  sheriff,  to  the  grantee,  Alfred 
Holley. 

7.  It  is  stated  in  the  bill  of  exceptions  immediately  follow- 
ing the  copy  of  the  deed  that  "the  Jordan  lot  No.  1  in  the 
above  deed  was  interlined  in  different  handwrite  from  the  body 
of  the  deed."  This  "Jordan  lot  No.  1 "  is  the  lot  involved  in 
this  suit.  We  need  only  say  in  this  connection  that  this 
statement  is  not  borne  out  by  a  reference  to  the  original  deed, 
which  is  before  us  by  order  of  the  trial  judge.  The  lot  in 
controversy,  leaving  out  of  view  the  interlineation,  is  therein 
described  and  conveyed  as  "lot  No.  1,  east  of  the  public 
square,"  and  it  clearly  appears  that  this  lot  No.  1  on  the  east 
side  of  the  public  square  is  the  Jordan  lot.  This  would  have 
been  a  sufficient  description  in  the  particular  under  consider- 
ation had  nothing  more  been  said;  but  it  seems  that  the  gran- 
tor did  not  think  so,  and  for  the  purpose  of  curing  what  niiglit 
be  supposed  to  be  au  insufficient  deseriptiou,  he  interlined, 
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the  interlineation  and  the  body  of  the  deed  being  clearly  in 
the  same  handwriting,  the  words,  "the  lot  known  as  the  Jor- 
dan lot."  Manifestly,  the  interlineation  accorded  "with  all 
the  purposes  and  objects  of  the  deed,"  the  fair  presumption  is 
that  it  was  made  before  the  acknowledgment  of  execution; 
and  the  burden  of  repelling  **'  the  presumption  rested  on 
the  plaintiff:  Sharpe  v.  Orvie,  61  Ala.  263. 

8.  The  fact  that  Fletcher  indorsed  the  levies  under  which 
the  sale  was  made  on  tie  executions  for  the  sheriff  is  of  no 
consequence.  Even  were  it  essential  to  the  validity  of  defend- 
ant's deed  that  the  return  should  have  been  made  by  the 
sheriff,  the  facts  here  show  an  adoption  and  ratification  by 
the  latter  of  the  indorsement  made  by  Fletcher  so  as  to  make 
it  his  own;  and  it  was  his  own  in  the  first  instance,  if  entered 
by  Fletcher  by  his  direction  and  in  his  presence.  But  the 
return  of  the  levy  is  not  essential  to  the  validity  of  the  sher- 
iff's deed  to  the  purchaser  at  execution  sale:  2  Freeman  on 
Executions,  sec.  341;  Forrest  v.  Camp,  16  Ala.  642;  Love  y. 
Powell,  5  Ala.  58;  Driver  v.  Spence,  1  Ala.  540. 

9.  It  follows  from  what  we  have  said,  that  if  the  jury- 
believed  that  Fletcher  signed  the  sheriff's  name  to  the  deed 
we  have  been  discussing,  at  the  instance  and  in  the  presence 
of  the  latter,  as  is  inferable  from  the  evidence,  Holley  acquired 
a  perfect  title  to  the  land  in  question  on  May  3,  1875,  when 
that  deed  was  executed.  It  is  not  pretended  that  there  has 
been  any  conveyance  of  this  title  by  Holley  or  his  privies  in 
estate  since  that  time,  nor  is  it  pretended  that  Watson  has 
received  a  conveyance  of  this  land  from  any  source  since  that 
time.  The  legal  title  to  the  lot,  therefore,  was,  at  the  time^ 
and  for  all  the  purposes  of  the  trial,  in  the  estate  of  Holley, 
and  represented  in  this  action  by  the  defendant  Lewis,  as  his 
administrator,  unless  Watson  for  some  period  of  ten  years 
after  May  3,  1875,  and  prior  to  the  institution  of  this  suit, 
laas  been  in  the  open,  adverse,  uninterrupted  possession  under 
a  claim  of  right;  and  that  is  really,  we  take  it,  the  main 
question  in  issue  in  the  case.  On  that  issue,  it  would,  we 
think,  be  competent  for  the  defendant  to  show  by  the  records 
of  the  circuit  court  in  a  former  action  of  ejectment  between 
these  parties  that  Holley  recovered  therein  against  Watson, 
and  was  put  into  possession  of  the  land  under  a  writ  of  assist- 
ance in  May,  1880,  as  going,  not  in  bar  of  this  action  for  a 
former  recovery,  but  to  show  that  at  the  time  referred  tc  Hol- 
ley and  not  Watson  was  in   possession.     It  would,  in  our 
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opinion,  also  be  competent  for  the  defendant  to  show  any 
admissions  or  statements  made  under  oath  or  otherwise  by 
the  plaintiff  subsequent  to  1875,  to  the  effect  that  the  land^ 
was  another's,  and  not  his,  as  going  to  show  that  at  the  time 
they  were  made  he  was  not  in  possession  of  the  lot,  under  a. 
claim  of  ownership,  and  as  also  tending  to  impeach  his  evi- 
dence in  that  regard  *®*  on  another  trial  of  this  cause,  shouldi 
it  then  be  the  same,  or  like  that  on  the  trial  which  we  are  now: 
reviewing. 

Many  rulings  of  the  trial  court  on  the  admission  of  evidence^, 
and  in  respect  of  charges  given  and  refused,  are  out  of  bar* 
mony  with  the  foregoing  opinion. 

What  we  have  said  will  suflfice  for  the  circuit  court's  guid- 
ance on  another  trial  without  a  specification  here  of  the  par- 
ticulars in  which  error  appears  by  this  record. 

Reversed  and  remanded.   

Ejectment— Claiminq  Under  Common  Soukcb  of  Titls — Estoppel. — 
Where  parties  claim  under  a  common  source  of  title  neither  can  impeacb. 
the  title  of  the  common  ancestor:  Doe  v.  Dugan,  8  Ohio,  87;  31  Am.  Dae, 
432;  Bedford  v.  Urquhart,  8  La.  234;  28  Am.  Dec.  137;  Sclneallback  v.  Chirago^ 
etc.  By.  Co.,  69  Wis.  292;  2  Am.  St.  Rep.  740,  and  note.  If  both  parties  to- 
an  action  claim  to  have  derived  title  from  the  same  person,  neither  is  required 
to  show  title  in  him:  Finch  v.  UUman,  105  Mo.  255;  24  Am.  St.  Rep.  383^. 
and  note.  See,  further,  the  note  to  Barrett  v.  Hinckley,  7  Am.  St.  Rep.  341?, 
and  the  extended  note  to  Oilliam  v.  Bird,  49  Am.  Dec.  383,  where  this  suW 
ject  is  thoroughly  discussed. 

Deeds— Execution  bt  One  Other  Than  Graktor. — A  deed  signed  "A. 
per  B  "  will  be  presumed  to  have  beeu  signed  in  the  presence  and  by  th»:^ 
authority  of  the  former  if  be  was  unable  to  read  or  write,  and  B  was  in  the.- 
habit  of  signing  deeds  for  him,  and  the  persons  claiming  under  him  have- 
been  in  undisturbed  possession  for  many  years:  Kennedy  v.  OramUnq,  33- 
8.  C.  367;  26  Am.  St.  Rep.  676.  So  a  grantor's  name  signed  to  a  deed  by  a>. 
third  person  in  his  presence,  with  his  verbal  assent,  with  the  addition  *'  bje 
G.,"  the  person  signing  is  sufficient,  because  it  is  deemed  the  grantor's  own. 
act:  Gardner  v.  Gardner,  5  Gush.  483;  52  Am.  Dec.  740,  and  note.  To  th©^ 
•ame  effect  is  Reinliart  ▼.  Miller,  22  Ga.  402;  68  Am.  Dec.  506. 

Deeds— AcKMowLEDOMENT  bt  One  Who  Did  Not  Subscribe  His  Name.- 
Thereto. — Where  a  person  whose  name  haa  been  subscribed  to  a  deed  iiir 
his  absence  appears,  and  duly  acknowledges  the  execution  of  the  deed,  h» 
thereby  adopts  the  signature  as  his  own:  BarlleU  v.  Drake,  100  Mass.  174^ 
1  Am.  Rep.  101;  Clouyh  v.  Clouyh,  73  Me,  487;  40  Am.  Rep.  386. 

Execution  Sale — Sheriff's  Deed,  Whether  Invalidated  by  Non- 
return.— A  sherifiTs  deed  is  not  invalidated  by  the  non-return  of  the  writ, 
ander  which  the  sale  was  made:  Hinda  ▼.  Scott,  11  Pa.  St.  19;  51  Am.  Deot. 
606,  and  note;  Doe  v.  Bue,  4  Blatchf.  263;  29  Am.  Dec.  368;  Le$hep  r^ 
Qardner,  3  Watta  k  S.  314;  38  Am.  D«o.  764. 
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FiEST  National  Bank  v.  Slaughter. 

[98  ALABiJlA.,  602.] 
Nbootiablb  Pafkb.  — The  fact  that  a  note  otherwise  negotiable  eontaina  a 
provision  for  the  payment  of  attorneys'  fees,  and  waives  all  exemptions, 
and  stipulates  that  the  property  for  which  it  was  given  shall  remain  aa 
secniity  for  the  debt,  does  not  destroy  its  negotiability. 
KxQariABLB  Pafkb  Nkootiatsd  fob  Valub  Bbforb  Matubitt  to  a  bona 
fidt  holder  is  not  subject  to  any  defense  available  against  the  payee,  nor 
to  any  set-off  or  recoupment. 

If.  W.  Rushton,  for  the  appellant. 
I.  H.  Parks,  for  the  appellee. 

•••  Coleman,  J.  The  instrument  sued  on  posBesses  all 
the  requisites  of  commercial  paper.  It  is  made  payable  abso- 
lutely at  a  designated  bank,  for  a  sum  certain,  and  at  a  defi- 
nite time.  The  fact  that  it  contains  a  provision  for  the 
payment  of  attorney's  fees,  a  waiver  of  exemptions,  or  the 
retention  of  the  legal  title  to  the  property  for  which  it 
was  given  as  security  for  the  payment  of  the  debt,  does  not 
impede  its  circulation  or  impair  its  validity  as  negotiable 
paper:  Montgomery  v.  Crossthwait,  90  Ala.  553;  24  Am.  St. 
Rep.  832;  McGhee  v.  Importers'  etc.  «»*  Bank,  93  Ala.  192. 
The  circuit  court  was  in  error  in  holding  that  the  paper,  the 
foundation  of  the  suit,  was  not  commercial  paper. 

There  are  other  exceptions  reserved,  a  consideration  of 
which  would  lead  to  a  reversal  of  the  case  on  other  grounds; 
but  we  are  of  opinion  that  all  such  questions  will  be  elimi- 
nated from  the  case  on  another  trial.  The  holder  of  such 
paper,  received  in  due  course  of  trade  before  maturity,  for  a 
valuable  consideration,  without  notice,  is  not  affected  by  any 
defense  or  equities  which  might  be  available  to  the  maker 
against  the  payee;  and  by  the  express  provision  of  the  stat- 
ute of  this  state,  "  paper  governed  by  the  commercial  law, 
negotiated  before  maturity,  is  not  subject  to  set-off  or  recoup- 
ment": Code  of  1886,  sec.  2684. 

The  evidence  shows  that  plaintiff  became  the  owner,  in 
due  course  of  trade  for  value,  before  maturity.  There  is  no 
proof  of  notice  to  the  plaintiff,  nor  of  facts  calculated  to  put 
him  upon  notice,  of  any  defense  to  the  note.  Under  such 
circumstances  the  plaintiff  was  entitled  to  a  verdict:  Ross  v. 
Drinkardj  35  Ala.  441;  Johnson  v.  Hanover  Nat.  Bank,  88  Ala. 
274,  275;  Barton  v.  Barton,  75  Ala.  400. 

Reversed  and  remanded. 
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Negotiable  Instruments — Effect  of  Stipulation  to  Pat  Attornbt's 
Fees. — A  stipulation  in  a  negotiable  instrument  to  pay  all  attorney's  fee, 
in  case  of  a  suit  thereon  does  not  destroy  its  negotiability:  Bank  of  Conu 
merce  v.  Fuqua,  11  Mont.  285;  28  Am.  St.  Rep.  461,  and  note;  Montgomery 
V.  CroBtthwaU,  90  Ala.  553;  24  Am.  St.  Rep.  832,  and  note;  Botoie  v.  Hall,  69 
Md.  433;  9  Am.  St.  Rep.  433,  and  note;  Dorsey  v.  Wolff,  142  111.  589;  34 
Am.  St.  Rep.  99,  and  note.  See,  also,  the  extended  note  to  Witherspoon  v. 
Musselman,  29  Am.  Rep.  406. 

Neootiablk  Instruments — Rights  of  Bona  Fidb  Purchasers. — The 
bearer  of  a  note  payable  to  a  person  named  or  bearer,  who  takes  it 
before  maturity,  holds  it  free  from  any  equity  or  set-off  between  the  original 
parties:  PeUee  v.  Prout,  3  Gray,  502;  63  Am.  Dec.  778;  Floumoy  v.  First 
Nat.  Bank,  78  Ga.  222;  National  etc  Bank  v.  Noyes,  62  N.  H.  35;  National 
Bank  v.  Anderson,  32  S.  O.  538.  One  who  purchases  negotiable  paper  before 
maturity  for  a  valuable  consideration  in  the  usual  course  of  business,  with- 
out knowledge  of  facts  which  impeach  its  validity  as  between  antecedent 
parties,  or  which  ought  to  excite  suspicion  in  the  mind  of  a  prudent  mans 
is  a  bona  fide  holder,  and  takes  the  paper  free  from  defense  on  the  part  of 
the  maker:  Ruhlee  v.  Davis,  33  Neb,  779;  29  Am.  St.  Rep.  509;  Mechanic^ 
etc.  Bank  v.  Seitz,  150  Pa.  St.  632;  30  Am.  St.  Rep.  853.  A  bona  fide  pur- 
chaser of  a  negotiable  instrument  for  value  before  maturity,  without  notice 
or  knowledge  of  defects,  acquires  title  thereto  as  against  the  world:  Will' 
inms  V.  Huntington,  68  Md.  590;  6  Am.  St.  Rep,  477;  Head  v,  Cok,  53  Ark. 
523.  One  who  takes  negotiable  paper  in  payment  of  an  antecedent  debt,, 
before  maturity,  and  without  notice  of  any  defect  therein,  is  entitled  to 
enforce  its  payment,  without  regard  to  the  defenses  that  may  exist  between 
the  other  parties  to  the  paper:  Tahor  v.  Merdianta'  Nat.  Bank,  48  Ark.  454; 
3  Am.  St.  Rep.  241,  and  note.  A  negotiable  note  payable  to  bearer,  deliv- 
ered before  maturity,  is  not  subject  to  defenses  of  the  existence  of  which 
he  was  not  notified  when  he  acquired  it:  Mara  v.  Mars,  27  S.  C.  132.  See 
the  extended  note  to  Sima  v.  Lyles,  26  Am.  Deo.  158. 
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Wills— A  Witness  to  a  Will  Need  Not  Be  Informid  of  Its  Com- 
tents— Wills  Drawn  m  Beneficiary. — It  is  not  necessary  to  prove 
that  a  will  was  read  over  or  explained  to  the  testator  at  the  time  it 
was  executed  if  he  could  both  read  and  write.  Even  when  the  will  is 
drawn  by  one  who  is  a  beneficiary  thereunder,  it  will  be  sustained  if 
there  is  legal  evidence  satisfying  the  court  that  it  expresses  the  sponta- 
neous intention  of  the  testator,  though  there  is  no  direct  proof  that  it 
was  read  or  explained  to  him  at  the  time  of  its  execution. 

Wills.— A  Wttnbss  Mat  Attest  a  Will  bt  His  Mass  where  the 
testator  signs  bis  own  name. 

J.  M.  and  E.  M.  Oliver^  for  the  appellant. 
W,  L.  Hood,  for  the  appelleeg. 
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•**  Coleman,  J.  The  present  bill  was  filed  under  section 
2000  of  the  code,  to  contest  the  validity  of  the  will  of  Pru- 
dence Bailey,  which  had  been  admitted  to  probate  by  the 
probate  court  of  Chambers  county.  The  grounds  of  contest 
are  fraud,  want  of  testamentary  capacity,  and  undue  influ- 
ence. 

Testatrix  died  without  issue  or  descendants,  but  left  surviv- 
ing her  a  brother,  thw  complainant,  and  also  descendants  of  a 
sister.  Her  former  slaves  and  their  children,  and  Mrs. 
Vickers,  who  waited  upon  and  attended  to  her  during  the 
latter  three  or  four  years  of  her  life,  were  the  devisees  and 
legatees  of  her  will,  and  by  the  ninth  clause  of  the  will  W.  L. 
Heflin  was  made  her  residuary  legatee.  No  provision  was 
made  for  any  of  her  next  of  kin  by  her  will. 

The  will  was  attested  by  one  witness,  who  could  and  did 
write  his  name  as  such,  and  by  two  other  witnesses,  who 
could  not  write,  but  subscribed  their  names  by  making  their 
mark.  The  instrument  was  declared  to  be,  and  duly  pub- 
lished by  testatrix  at  the  time  of  signing  it,  and  when  attested, 
her  last  will  and  testament. 

The  evidence  is  in  conflict  as  to  whether  the  will  as  an 
entirety  was  read  over  to  her  and  explained  at  the  time  it 
was  executed  and  published.  We  know  of  no  law  which 
requires  that  the  witnesses  to  a  will  should  be  inforn)ed  of 
its  contents.  It  is  rarely  the  case  that  a  witness  is  informed 
of  the  contents  of  an  instrument  which  he  attests:  Laverett  v. 
Carlisle,  19  Ala.  80. 

It  is  not  pretended  that  testatrix  could  not  read  and  write. 
All  the  evidence  tends  to  show  she  could  do  both.  Testa- 
mentary **®  capacity  has  been  so  often  declared  and  defined 
in  this  state,  it  is  unnecessary  to  repeat  the  general  rule 
again.  See  the  following  authorities:  Kramer  v.  Weinert,  81 
Ala.  414;  O'Donnell  v.  Rodiger,  76  Ala.  222;  52  Am.  Rep.  322; 
Taylor  v.  Kelly,  31  Ala.  59;  68  Am.  Dec.  150;  Stubbsv.  Hotis- 
ton,  33  Ala.  555;  White  v.  Farley,  81  Ala.  563;  Bulger  v.  Roas, 
98  Ala.  267. 

There  is  some  evidence  tending  to  show  that  testatrix,  at 
the  time,  labored  under  some  mental  delusions  or  hallucina- 
tions, was  at  times,  on  some  subjects  ''  flighty,"  as  to  matters 
not  at  all  connected  with  the  practical  transactions  of  life; 
but  a  consideration  of  all  the  evidence  satisfies  us  that  tes- 
tatrix possessed  sufficient  mental  capacity  to  make  a  valid 
wilL 
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The  law  as  to  what  constitutes  undue  influence  has  also 
been  clearly  settled  by  numerous  decisions:  Eastie  v.  Mont- 
gomery, 93  Ala.  300;  Lyons  v.  Campbell,  88  Ala.  462;  Leeper 
V.  Taylor,  47  Ala.  222;  Pool  v.  Pool,  35  Ala.  17;  Taylor  v. 
Kelly,  31  Ala.  64;  68  Am.  Dec.  150;  Bancroft  v.  Otis,  91  Ala. 
290;  24  Am.  St.  Rep.  904. 

As  to  all  the  devisees  and  legatees  under  the  will,  except 
W.  L.  Heflin,  the  residuary  legatee,  there  is  not  only  no  evi- 
dence to  show  that  testatrix  was  unduly  influenced  by  them» 
but  it  is  aflSrmatively  shown  that  the  provisions  made  for 
them  was  in  accord  with  the  intentions  of  testatrix.  A  dif- 
ferent principle  of  law  applies  to  Heflin,  the  residuary  leg- 
atee. He  wrote  the  will.  In  the  case  of  Hill  v.  Barge,  12 
Ala.  687,  it  is  said:  "  Ordinarily,  when  a  man  of  sound  mind 
and  memory  executes  a  will  by  signing  and  publishing  it, 
and  calling  on  witnesses  to  attest,  the  presumption  is  that  he 
knew  the  contents,  although  it  is  not  written  by  him.  But 
when  the  will  is  written  by  the  person  intended  to  be  bene- 
fited by  it,  the  presumption  and  onus  probandi  are  against 
the  instrument;  but  as  the  law  does  not  render  such  an  act 
invalid,  the  court  has  only  to  require  strict  proof;  the  onu9 
probandi  may  be  increased  by  circumstances,"  etc.  It  is 
said  in  the  opinion  rendered  in  the  foregoing  case,  that  **  the 
proof  should  be  so  satisfactory  and  convincing  as  not  to 
leave  a  reasonable  doubt  on  the  minds  of  the  jury  that  the 
testator  knew  its  contents  at  the  time  of  its  execution." 
Possibly,  the  measure  of  proof  exacted  by  this  statement  is 
too  stringent.  In  civil  cases  the  proper  measure  of  proof  is, 
that  the  jury  must  be  reasonably  satisfied  of  the  truth  of  any 
fact. 

In  the  case  of  Daniel  v.  Hill,  52  Ala.  430,  after  quotinjjf 
from  many  authorities,  the  court  cites  with  approbation  the 
following  rule:  "When  a  will  is  drawn  by  a  person  stand- 
ing in  a  confidential  relation  to  the  testator,  who  takes  a  con- 
siderable •*•  benefit  under  it,  that  it  is  not  necessary  to 
prove  the  will  was  read  over  to  the  testator,  or  instructions 
given  for  its  drawing,  but  that  the  court  must  be  satisfied 
the  will  expresses  the  real  intentions  of  the  testator.  The 
authorities  in  this  country  assert  the  same  doctrine.  Affirm- 
ative evidence,  in  any  legal  mode,  that  the  will  expresses  the 
spontaneous  intentions  of  the  testator  satisfies  the  court,  and 
removes  the  unfavorable  presumptions  which  would  other- 
wise be  indulged."     The  same  rule  is  declared  in  Lyons  v. 


92  Gabbstt  v.  Heflin.  [Alabama, 

Campbelly  88  Ala.  469,  and  in  the  more  recent  ease  of  Banr- 
croft  V.  Otisy  91  Ala.  290;  24  Am.  St.  Rep.  904. 

It  becomes  necessary  to  examine  the  facts  and  circum« 
stances  surrounding  and  connected  with  the  execution  and 
publication  of  the  will. 

It  appears  that  testatrix  and  her  husband  had  resided  on 
the  place  where  she  died  for  more  than  forty  years;  that  her 
husband,  Jacob  Bailey,  died  about  twelve  years  before  testa- 
trix's death,  and  left  some  portion  of  his  property  to  his  old 
servants  and  the  remainder  to  his  wife,  the  testatrix.  The 
will  of  Jacob  Bailey  was  not  introduced  in  evidence,  but  such 
seems  to  have  been  the  disposition  made  of  his  property.  Dur- 
ing the  forty  or  more  years  testatrix  resided  in  Alabama,  it 
does  not  appear  that  she  visited  her  relatives  who  resided  in 
Georgia,  or  that  any  of  them  visited  her,  or  had  any  com- 
munication with  her,  except  the  complainant,  who  visited  her 
twice  and  wrote  to  her.  There  is  some  evidence  of  declara- 
tions made  by  testatrix,  to  the  eflFect  that  her  relatives  were 
displeased  at  her  marriage  with  Jacob  Bailey,  and  that  she 
and  her  husband  moved  away  from  them  to  Alabama,  and 
that  by  their  own  efforts,  with  the  assistance  of  their  servants, 
some  of  whom  were  their  former  slaves,  they  had  made  what 
property  they  owned,  and  that  she  did  not  care  to  let  her  next 
of  kin  have  her  property.  There  was  certainly  no  conceal- 
ment of  the  making  of  the  will.  Three  witnesses  were  called 
to  attest  it,  none  of  whom,  it  seems,  were  at  all  especially 
friendly  to  Dr.  Heflin.  Two  other  witnesses  were  present, 
who  did  not  attest  the  instrument.  All  knew  it  was  her  will. 
One  of  the  witnesses,  who  attested  the  will,  examined  by 
complainant  testified  that  the  will  was  read  over  to  the  wit- 
nesses, but  not  to  testatrix,  in  his  presence.  Another  wit- 
ness, examined  by  complainant,  who  was  present,  but  did  not 
attest  the  will,  testified  at  one  time  that  she  heard  the  will 
read  to  testatrix,  but  she  afterwards  qualified  this,  by  stating 
that  the  will  was  read  to  testatrix,  except  the  ninth  clause. 
The  evidence  shows  that  Dr.  Heflin  had  been  a  warm  per- 
sonal friend  of  Jacob  •*•*  Bailey  in  his  lifetime  and  of  testa- 
trix for  twenty  years,  and  was  their  family  physician;  and 
After  the  death  of  her  husband  testatrix  advised  with  him 
in  all  her  business  transactions.  The  will  was  written  for 
more  than  a  year  before  her  death,  and  she  was  never  heard 
to  express  any  dissatisfaction  with  the  will.  Heflin  testifies 
that  the  will  was  prepared  at  her  repeated  solicitation,  and  as 
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dictated  by  heT,  and  that  when  he  called  her  attention  to  her 
relatives,  she  said  that  her  husband  had  made  provision  for 
their  old  servants,  and  she  wanted  to  do  the  same  thing,  and 
that  she  did  not  intend  to  leave  any  of  her  property  to  her 
relatives,  giving  certain  reasons  for  such  intention. 

Looking  at  all  the  evidence  in  the  case,  we  cannot  say 
the  conclusion  reached  by  the  chancellor  was  not  warranted 
by  the  evidence,  and  that  the  instrument  declared  and  pub- 
lished as  her  will  truly  disposed  of  the  property  as  testatrix 
intended. 

It  is  contended  that  the  will  waft  not  executed  according  to 
law,  in  thai  only  one  subscribing  witness  wrote  his  name, 
while  the  other  witnesses  only  subscribed  by  making  their 
marks.  We  are  of  opinion  that  this  was  a  sufficient  attes- 
tation of  the  will.  Our  statute,  in  this  respect,  is  substan- 
tially the  same  as  the  English  Statute  of  Wills:  29  Car.  II., 
0.3. 

The  direct  question  arose  in  the  case  of  Den  v.  Miitorty 
12  N.  J.  L.  70.  The  court  charged  the  jury  that  *'  making  of 
mark  is  a  sufficient  subscription  by  the  witness."  In  con- 
sidering this  charge,  the  court  said:  "  He  who  is  unable  to 
write  his  name,  and  makes  his  mark,  is  notwithstanding  a 
competent  and  hgal  witness  to  the  execution  of  a  will.'* 
Citing  a  number  of  cases  in  support  of  the  principle.  In 
the  case  of  Bailey  v.  Bailey,  35  Ala.  690,  this  court  used  the 
following  language:  "It  is  the  settled  construction  of  the 
English  statute,  and  of  sitnilar  statutes  in  the  United  States, 
that  the  signature  of  the  testator,  or  of  the  witnesses,  by 
making  a  mark,  is  sufficient."  Citing  many  authorities.  Of 
course,  under  our  statute,  section  1  of  the  code,  where  the 
testator  or  grantor  cannot  write,  but  subscribes  by  making 
his  mark,  the  attesting  witnesses  must  write  their  names.  A 
mark  in  such  a  case  is  insufficient.  But  section  1,  swpra,  in 
a  case  where  the  party  to  be  bound  writes  his  name,  does  not 
require  that  the  attesting  witnesses  must  also  write  their 
names.  The  question  was  considered  in  Bailey  v.  Bailey,  35 
Ala.  690.  and  this  was  the  conclusion  of  the  court.  We 
adhere  to  this  construction. 

In  Riley  v.  Riley^SQ  Ala.  496, arguendo,  the  same  rule,  that 
•'*  an  attestation  or  subscription  by  a  witness  by  his  mark 
was  a  legal  and  sufficient  attestation,  was  recognized.  When 
the  caees  of  Bailey  v.  Bailey,  35  Ala.  690,  and  Biley  v.  Riley^ 
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S6  Ala.  496,  were  decided,  section  1  of  the  code  was  the  exist- 
ing law,  as  it  now  exists.     See  section  1  of  the  code  of  1852. 

We  find  no  error  in  the  record  available  to  appellant,  and 
ihe  decree  of  the  chancery  court  must  be  affirmed. 

Affirmed.  

Wills — AmwrATioif— Kkowlbdob  of  Ooittbsts  bt  Subscribtko  Wrr. 
VKUBS. — A  will  need  not  b*  read  by  or  to  the  tnbscribing  witneues,  nor  is 
it  necessary  that  they  should  know  its  contents:  Bigdou'a  Will,  6  J.  J. 
Marsh.  444;  22  Am.  Dec.  84. 

WiLM — ExBcuTios— NsCTssmr  That  Testator  Should  Hatb  Rkad 
Will. — A  testator  most  know  the  contents  of  his  will,  but,  ordinarily,  th« 
law  will  take  his  bare  signature  as  proof  of  such  knowledge:  Httghea  r.  Mert' 
<iUh,  24  Ga.  325;  71  Am.  Deo.  127;  Robinaon  v.  Bremter,  140  IlL  649;  33 
Am.  St.  Rep.  265.  A  will  is  ralid,  though  not  read  to  or  by  the  testator, 
where  it  is  written  in  his  presence  and  according  to  bis  dictation,  and  exe- 
-cuted  in  accordance  with  the  statutes:  Heaa'  Appeal,  43  Pa.  St.  73;  82  Am. 
Dec.  551;  CU/ton  v.  Murray,  7  6a.  564;  50  Am.  Dec.  411;  HemphUl  v.  Hemp- 
Mi,  2  Dev.  291;  21  Am.  Dec  331. 

Wills  Drawn  bt  a  BiNBriciART  Under  Them  is  the  subject  of  a 
-monographic  note  to  Hughes  v.  MeredUh,  71  Am.  Dec.  129. 

Wills — Attestatiok  by  Mark  o»  Witness. — A  subscribing  witness 
may  attest  a  will  by  making  his  mark  when  his  name  is  written  by  some 
■one  else:  Simmont  v.  Leonard,  91  Tenn.  183;  30  Am.  St.  Rep.  875,  and  note; 
note  to  HamUtoH  v.  State,  63  Am.  Rep.  494. 
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MtTNiciPAt  Corporations— Ma  JO  RiTT  Vote  or  Mebtbbrs,  What  Is. — If 
a  statute  requires,  for  the  purpose  of  filling  a  vacancy  in  a  city  council, 
a  majority  vote  of  the  remaining  members,  such  vacancy  cannot  be 
filled  by  a  majority  of  those  present,  unless  they  also  constitute  a 
majority  of  all  the  members  of  the  council,  both  present  and  absent. 

Municipal  Corporations. — Amendment  of  the  Records  of  a  meeting  of 
a  city  council  to  make  them  speak  the  truth  may  be  made  st  a  subse* 
quent  meeting. 

Municipal  Corporations. — If  the  Minutes  of  a  Meeting  of  a  City 
Council  Are  Amended  at  s  subsequent  meeting  thereof,  the  only 
remedy  of  a  person  injured  thereby,  and  who  claims  that  the  origintil 
entry  was  correct,  is  by  a  direct  proceeding  to  have  the  minates  as 
amended  annulled,  and  the  original  minutes  restored.  While  the 
amended  minutes  remain,  they  caimot  be  impeached  or  varied  in  a  col> 
lateral  proceeding. 

Knox,  Bowie^  and  Pelham,  for  the  appellant. 
Caldwell  and  Johnston,  for  the  appellee. 
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••*  Coleman,  J.  The  city  council  of  Anniston  is  com- 
posed of  eight  councilmen,  two  from  each  ward  of  the  city. 
On  the  nineteenth  day  of  May,  1892,  R.  J.  Riddle,  who  was 
a  member  of  the  council  from  ward  No.  1,  tendered  his  resig- 
nation, which  was  accepted  by  the  mayor  and  council,  then 
in  session.  An  election  was  held  for  the  purpose  of  filling 
the  vacancy  caused  by  his  resignation. 

The  minutes  of  the  council  meeting,  at  which  these  pro- 
ceedings were  had,  are  as  follows: 

"Council  Chamber,  Anniston,  Ala.,  May  19th,  1892. 
"Present:  Jas.  Noble,  Sr.,  Mayor,  and  Councilmen  R.  JT. 
Riddle,  W.  H.  Weatherly,  G.  W.  Jones,  T.  G.  Dunn,  N.  H. 
Reid,  D.  M.  Sawyer. 

"Absent  councilmen:  A.  S.  Johnston,  T.  H.  Slaughter.  Mr. 
R.  J.  Riddle  tendered  his  resignation  as  a  member  of  the  city 
council,  which  ....  was  accepted. 

"An  election  was  held  to  fill  the  vacancy For  this 

position  Mr.  Weatherly  nominated  Mr.  W.  A.  Davis,  and  he 
was  unanimously  elected  to  fill  said  vacancy. 
"Attest:  Approved: 

" Gbo.  T.  Anderson,,  i.*.  ./        James  Noble,  Sb., 

"Clerk.  Mayor." 

"Council  Chamber,  Anniston,  May  27th,  1892. 
"Present:  .Tames  Noble,  Sr.,  Mayor,  and  Councilmen  W.  A. 
Davis,  W.  H.  Weatherly,  G.  W.  Jones,  N.  H.  Reid,  D.  M. 
Sawyer.    The  minutes  of  the  last  regular  and  called  meeting 
were  read  and  approved.  '  • 

"Attest:  Approved: 

"  Geo.  T.  Anderson,  James  Noble,  Sr., 

"  Clerk.  Mayor." 

The  charter,  in  section  4,  provides  that  "vacancies  occur- 
ring in  the  city  council  shall  be  filled  by  a  majority  vote  of 
the  remaining  members  thereof"  And  in  section  15:  "All 
elections  by  the  city  council  shall  be  by  viva  voce,  on  the  call 
of  the  roll." 

At  a  regular  meeting  of  the  council,  held  September  23, 
1892,  N.  H.  Reid  and  G.  W.  Jones,  two  of  the  councilmen,  in 
a  protest  to  the  council,  stated  that  W.  A.  Davis  had  never 
been  legally  elected  as  a  member  of  the  council;  that  at  the 
time  of  his  supposed  election,  there  were  present  only  five 
councilmen,  three  of  whom,  Weatherly,  Dunn,  and  Sawyer, 
Toted  for  Mr.  Davis;  that  Jones  did  not  vote,  and  that  Reid 
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1 
voted  against  him.  A  resolution  was  then  adopted,  declar- 
ing *'•  that  Mr.  Davis  had  not  been  legally  elected,  and  the 
vaciincy,  caused  by  the  resignation  of  R.  J.  Riddle,  was  still 
vacant.  An  election  was  then  held  to  fill  the  vacancy,  and 
Mr.  R.  H.  Stickny,  having  received  four  votes,  was  declared 
duly  elected.  A  resolution  was  then  introduced  to  correct 
the  minutes  of  May  19,  1892,  "to  make  them  speak  the  truth, 
and  shov^  the  facti  as  Set  forth  in  the  protest,  by  striking  out 
the  word  'unanimously,'  in  the  minutes  of  the  election  of 
W.  A.  Davis."  Five  of  the  councilmen,  exclusive  of  Mr. 
Stickney,  voted  for  the  adoption  of  the  resolution.  The  min- 
ntes  of  the  meeting  of  May  19,  1892,  wore  corrected  by  res- 
olution of  the  council  to  read  as  follows: 

*'  Mf.  R.  J.  Riddle  tendered  his  resignation  a6  ft  member  of 
the  city  council,  which,  on  motion  of  Mr.  Weatherly,  was 
accepted.  An  election  was  held  to  fill  the  vacancy  caused 
by  the  resignation  of  Mr.  Riddle.  For  this  position  Mr. 
Weatherly  nominated  Mr.  W.  A.  Davis.  The  question  being 
put  by  the  chair,  Mr.  Davis  was  voted  for  by  councilraea 
Weatherly,  Dunn,  and  Sawyer.  Of  the  other  two  members 
present,  councilman  Reid  voted  no,  and  councilman  Jones 
did  not  vote. 

"Attest:  Approved: 

"Geo.  T.  Anderson,  James  Noble,  Sr., 

"Clerk.  Mayor." 

Thereupon,  Mr.  Davis  filed  nis  petition  praying  for  a  writ 
^f  mandamus  to  be  directed  to  the  mayor  and  council,  com- 
manding that  he  be  restored  to  his  said  office  as  councilman, 
witli  its  riglits  and  privileges.  Tlie  petition  sets  out  the  facts 
substantially  as  we  have  stated  them.  Upon  the  filing  of  the 
petition  a  rule  nm  was  ordered.  To  the  petition  there  was  a 
demurrer,  and  the  demurrer  having  been  overruled,  an  answer 
was  filed,  in  the  nature  of  a  return  to  the  rule  nisi,  setting  out 
substantially  the  same  facts.  A  demurrer  was  sustained  to 
the  nnswer,  or  return,  to  the  nisi,  and  a  peremptory  writ  is- 
sued as  prayed  for  in  the  petition.  It  will  be  noticed  that 
the  cojnmon  council  is  composed  of  eight  members.  At  the 
meeting  at  which  Davis  was  elected  only  five  members  were 
present.  To  fill  the  vacancy  occasioned  by  the  resignation  of 
Riddle,  by  the  terms  of  the  cliarter,  "a  majority  vote  of  the 
remaining  members"  was  necessary.  The  minutes  of  the  coun- 
cil, as  corrected,  show  that  only  three  members,  one  less  tlian 
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a  majority  of  the  remaining  members,  voted  for  Mr.  Daviek 
If  ibis  be  tme,  be  was  never  legally  elected.  Tbe  council 
bave  no  autbority  to  disregard  tbe  charter  provision.  Na 
Bnbsequent  approval  or  ratification  could  legalize  or  make 
valid  a  disregard  of  this  mandate  of  tbe  cbarter.  Tbe  rule 
tbat  a  majority  of  a  quorum  controls  bas  no  application 
under  ••*  sucb  a  provision:  Lawrence  v.  Ingenoll^  88  Tenn. 
62;  17  Am.  St.  Rep.  870. 

Tbe  main  question,  and  about  tbe  only  material  one  pre- 
sented, is,  wbetber  tbe  city  council  had  tbe  power  at  a  subse- 
quent meeting  to  correct  tbe  minutes  of  the  meeting  held  on 
tbe  19tb  of  May,  1892,  at  which  Mr.  Davis  was  elected,  so  as 
to  show  tbat  bis  election  was  not  "unanimous,"  and  that  in. 
truth  only  three  members  of  tbe  council  voted  for  his  election,, 
and  if  so  what  eflfect  did  tbe  minutes,  when  thus  corrected, 
bave  upon  bis  claim  to  the  oflBce  of  councilman.     We  are  of 
opinion  that   tbe   common   council  was  fully  authorized  to 
correct  its  minutes,  so  as  to  make  them  speak  the  truth,  and 
this  conclusion  finds  support  in  all  tbe  adjudicated  cases  we 
bave  been  able  to  examine.     Whether  the  correction  shall  be 
allowed  to  affect  rights   which   bave  become   vested  in  tbe 
interim  presents  altogether  a  diff'erent  question.     Tbe  correc- 
tion can  and  should  be  made.     The  extent  of  tbe  application 
of  the  corrected  minutes  must  depend  upon  the  circumstances  • 
to  be  aff'ected.     In  the  case  before  us  no  question  is  presented ; 
of  rights  acquired  under  or  in  consequence  of  tbe  minutes  of 
tbe  meeting  of  May  19,  1892,  as  first  entered  upon  tbe  journal. 
Tbe  power  of  the  council  to  correct  its  minutes  at  a  subse- 
quent meeting  is  discussed  at  length  in  the  following  author- 
ities: 1  Dillon  on  Municipal  Corporations,  3d  ed.,  sees.  295, 
297,  and  notes;  15  Am.  &,  Eng.  Ency.  of  Law,  1077,  sec.  7, 
and  notes.    The  petitioner  does  not  deny  tbat  tbe  minutes  as 
corrected  speak  tbe  tru.h.     On  the  contrary,  bis  demurrer  to 
tbe  answer  and  return  of  the  respondents  admit  that  only 
three  votes  were  for  bis  election.     His  contention  is,  tbat  the 
council,  once  having  declared  that  he  was  **  unanimously'* 
elected,  bad  no  power  over  its  minutes  at  a  subsequent  coun- 
cil meeting,  although  held   by   tbe   same  members   of  the 
council.     In  this,  petitioner  has   mistaken  the  law.     If,  in 
point  of  fact,  the  minutes  as  entered  of  the  meeting  of  May 
19,  1892,  at  which  time  be  was  declared  to  be  elected,  were 
correct,  and  spoke  the  truth,  petitioner  bas  his  remedy.     By 
direct  proceeding  for  tbat  purpose,  he  may  have  the  minutes 
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of  the  council  meeting  of  the  23d  of  September,  1892,  set 
aside  and  annulled,  and  the  minutes  of  May  19,  1892, 
restored.  This  would  leave  him  a  lawfully  elected  oouncil- 
man,  and  if  unlawfully  removed  by  the  mayor  and  council 
he  would  be  entitled  to  the  writ  of  mandamua.  The  authori- 
ties are  numerous  to  this  proposition:  Ex  parte  Lusk,  82  Ala. 
619;  Carter  v.  City  of  Durango,  16  Col.  634;  26  Am.  St.  Rep. 
294;  Board  of  Commiasioners  v.  John%on^  124  Ind.  145;  19  Am. 
"St.  Rep.  88.  So  long  as  the  ••*  minutes  of  the  meeting  of 
September  23,  1892,  remain  as  the  minutes  of  the  council, 
they  cannot  be  impeached  or  varied  in  a  collateral  proceeding 
by  parol  testimony,  and  are  a  complete  answer  to  the  peti- 
ttioner's  prayer  for  a  writ  of  ftiandamus. 

The  pleadings  show  an  eflFort  by  one  who  was  for  a  time  a 
■de  facto  oflBcer  by  mandamus  to  compel  his  restoration  to  an 
oflSce,  held  by  a  de  jure  officer,  and  the  decision  of  the  court 
upon  the  pleadings  was  to  the  effect  that  this  could  be  done. 
In  this  the  court  was  in  error.  We  cannot^say  whether  peti- 
tioner desires  or  can  amend  his  petition,  or  whether  he  desires 
to  take  issue  upon  the  facts  set  up  in  the  answer  to  his  peti- 
tion, and  which  we  have  held,  if  sustained  by  the  proof,  was 
sufficient  in  law.  We  will  reverse  and  remand  the  case,  so 
ikhat  it  may  be  determined  in  accordance  with  the  principles 
-herein  declared. 

Reversed  and  remanded.  

MciticiPAL  Corporations— Common  Couwcil— Majoritt  o»  Mbmbbrs, 
'What  Is. — In  aa  electioa  by  a  definite  body,  aa  by  a  board  of  aldermen, 
in  the  absence  of  a  statutory  provision  to  the  contrary,  a  majority  of  the 
'body  present  and  acting  must  vote  for  a  candidate  in  order  to  elect  him: 
Lawrence  v.  Ingertoll,  88  Tenn.  52;  17  Am.  St.  Rep.  870,  and  note.  The 
«et«  0f  a  majority  present  at  town  meetings  bind  not  only  the  minority,  but 
•II  who  are  absent:  ChamberUun  v.  Dover,  13  Me.  466;  29  Am.  Dec.  517. 

MumoiPAL  Corporations. — Amending  records:   See  the  extended  note 
to  <Sa«yer  v.  Manchetter  etc.  B.  B,  Co.,  13  Am.  St.  Rep.  653b 
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OoNSTiTunoifAt  Law — ^Taxation  of  Ocxjcpations. — A  state  cannot  tax  a 
businetts  oecupation  when  it  cannot  tax  the  business  itself,  and  a  tax  on 
the  occupation  of  doing  a  business  is  a  tax  on  the  business. 

I«TXR8TATK  COMMERCE — TAXATION  OF.— No  state  has  a  right  to  lay  a  tax 
on  interstate  commerce  in  any  form,  tvhether  by  way  of  duties  laid  on 
the  tradaportation  of  the  subjects  of  that  commerce,  or  on  the  receipts 
derived  from  that  transportation,  or  on  the  occupation  or  business  of 
carrying  it  on. 

Ihtkrstatb  Commerce. — A  state  cannot  tax  nor  regulate  interstate  com* 
uierce,  nor  make  the  payment  of  a  tax,  or  the  taking  out  of  a  license  a 
condition  precedent  to  carrying  on  interstate  or  foreign  commerce. 

Ihtsrstatk  Commerce — Taxatios  or  Domestic  Business. — A  state  stat- 
ute imposing  a  general  tax  on  certain  kinds  of  business  or  occupations, 
aud  requiring  a  license  to  be  taken  out  before  such  bu^ineis  or  occupa- 
tion shall  be  engaged  in,  must  be  construed  as  not  applying  to  snch 
business  as  may  constitute  interstate  or  foreign  commerce,  but  only  to 
Knch  business  of  the  kinds  specified  as  constitutes  local  or  state  com- 
merce, and  to  persons  engaiged  or  intending  to  engage  therein. 

IHTEBSTATB  GOMMBROK— TAXATION  OF  DOMBSTIO  BUSINESS.— The  doing  of 
business  constituting  interstate  commerce  by  one  who  is  also  engaged  in 
similar  business  that  constitutes  local  or  state  commerce,  cannot  exempt 
his  local  or  state  commerce  from  taxation  or  regulation  by  the  state. 

biTXRSTATB  CoHMBROB— Taxation  of  Domestic  Buminess — Constitution- 
ALITT  OF  Statute. — A  state  statute  providing  that  no  person  shall 
engage  in  or  manage  any  business  named  therein  without  taking  oat  a 
state  license  and  paying  an  occupation  tax  and  license  fee,  and  author* 
izing  oonnties  and  municipalities  to  impose  additional  taxes,  and  provide 
ing  a  penalty  for  a  violation  of  its  provisions,  does  not  attempt  to  tax 
or  regulate  interstate  commerce  as  distinguished  from  local  or  state 
oommerce,  and  applies  only  to  the  latter.  Such  statnte  is  valid  when 
applied  to  the  looal  or  state  businens  of  an  express  company  mgagod 
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in  botb  a  state  and  interstate  bnsioees  or  commerce,  so  lon^;  aa  it  has  a 
nniform  operation  throughout  the  state  as  to  snoh  business,  and  is  not 
■hown  to  be  prohibitory  or  destructive  thereof. 
Imtsrstatb  Commerck — Taxation  or  Dombstic  Commbrob. — An  expntsss 
company  which  confines  its  business  to  interstate  or  foreign  commerce 
is  exempt  from  state  taxation  or  regulation,  but  if  it  combines  and 
carries  on  a  local  and  state  business,  together  with  its  interstate  busi- 
ness, it  is  subject  to  state  taxation  and  regulation  so  far  as  its  local  and 
state  business  is  involved. 

F.  R.  OsBOBNE,  the  plaintiff  in  error  and  agent  for  the  South- 
ern Express  Company,  at  Jacksonville,  Duval  county,  Florida, 
was  arrested  for  failure  to  pay  a  license  required  by  a  stat© 
statute  before  engaging  in  such  business.  Upon  his  refusal 
to  give  a  bond  for  his  appearance  before  the  criminal  court 
of  Duval  county  to  answer  the  charge  against  him,  he  was 
committed  to  jail,  and  thereupon  sued  out  a  writ  of  habeas 
corpus  to  test  the  legality  of  his  arrest  and  detention.  Upon 
the  hearing  of  such  writ  his  arrest  and  detention  were 
adjudged  to  be  legal,  and  he  was  remanded  to  jail.  The  order 
remanding  him  was  brought  before  the  supreme  court  by  writ 
of  error.  There  was  an  agreed  statement  of  facts,  including 
admissions  of  the  agency,  the  incorporation  of  the  company 
in  another  state,  the  failure  to  pay  the  license,  the  doing  of 
business  ordinarily  done  by  express  companies,  of  carrying 
goods  and  freights  for  hire,  not  only  between  points  within 
the  state,  but  also  from  points  within  the  state  to  points  out- 
side of  i*.,  and  vice  versa;  that  95  per  cent  of  such  business 
is  interstate  commerce,  and  that  five  per  cent  thereof  is 
business  done  wholly  within  the  state,  and  that  such  express 
company  has  an  agent  in  nearly  every  town  and  county  in  the 
state.  The  statute  under  which  the  arrest  was  made  pro- 
vides as  follows:  "No  person  shall  engage  or  manage  the 
business,  profession,  or  occupation  mentioned  in  this  section, 
unless  a  state  license  shall  have  been  procured  from  the  tax 
collector,  which  license  shall  be  issued  to  each  person  on 
receipt  of  the  amount  hereinafter  provided,  together  with 
the  county  judge's  fee  of  25  cents  for  each  license,  and 
shall  be  signed  by  the  tax  collector  and  the  county  judge, 
and  shall  have  the  county  judge's  seal  upon  it.  Counties 
and  incorporated  cities  and  towns  may  impose  such  further 
taxes  of  the  same  kind  upon  the  same  subjects  as  they  may 
deem  proper,  when  the  business,  profession,  or  occupation 
shall  be  engaged  in  within  such  county,  city,  or  town.  The 
tax  imposed  by  such  city,  town,  or  coantj  shall  not  exceed 
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60  per  cent  of  the  state  tax.  But  such  city,  town,  or  county 
may  impose  taxes  on  any  business,  profession,  or  occupation 
not  mentioned  in  this  section,  when  engaged  in  or  managed 
within  such  city,  town,  or  county.  No  license  shall  be  issued 
for  more  than  one  year,  and  all  licenses  shall  expire  on  the 
first  day  of  October  of  each  year,  but  fractional  license,  ex- 
cept as  hereinafter  provided,  may  be  issued,  to  expire  on  that 
day,  at  a  proportionate  rate,  estimating  from  the  first  day  of 
the  month  in  which  the  license  is  so  issued;  and  all  licensee 
may  b«  transferred,  with  the  approval  of  the  comptroller} 
with  the  business  for  which  they  were  taken  out,  when  there 
is  a  bona  fide  sale  and  transfer  of  the  property  used  and 
employed  in  the  business  as  stock  in  trade;  but  such  trans- 
ferred license  shall  not  be  held  good  for  any  longer  time,  or 
for  any  other  place,  than  that  for  which  it  was  originally 
issued."  Subdivision  12  of  section  10  of  the  same  statute 
provides  that  "  all  express  companies  doing  business  in  this 
state  shall  pay,  in  cities  of  15,000  inhabitants  or  more,  a 
license  tax  of  $200;  in  cities  of  10,000  to  15,000  inhabit- 
ants, $100;  in  cities  of  5,000  to  10,000  inhabitants,  $75;  in 
citie^  of  3,000  to  5,000  inhabitants,  $50;  in  cities  of  1,000  to 
3,0^  inhabitants,  $25;  in  towns  and  villages  of  less  than 
and  more  than  50  inhabitants,  $10.  Any  express  com- 
y  violating  this  provision,  and  any  person  that  knowingly 
8  as  agent  for  any  express  company  before  it  has  paid  the 
ove  tax,  payable  by  such  company,  shall  be  deemed  guilty 
a  misdemeanor,  and,  upon  conviction  thereof,  shall  be  pun- 
hed  by  a  fine  of  not  less  than  $50,  or  confined  in  the  county 
ail  not  less  than  six  months." 

John  E.  Hartridge,  for  the  plaintiff  in  error. 

W.  B.  Lamar^  attorney  general,  for  the  defendant  in  error. 

*•*  Raney,  C.  J.  In  the  case  of  Oahome  v.  Mobile,  16 
Wall.  479,  decided  in  1872,  the  ordinance  then  in  question 
provided  that  every  express  and  railroad  company  doing 
business  in  the  city  of  Mobile,  Alabama,  and  having  a  busi- 
ness extending  beyond  the  limits  of  that  state,  should  pay  an 
annual  license  of  a  stated  amount,  and  every  such  company 
doing  a  business  within  the  limits  of  the  state,  and  every  such 
company  doing  business  within  the  city,  should  take  out 
license,  paying  therefor  other  amounts.  Osborne  was  there, 
&8   here,  the  agent  of  the   Southern   Express  Company,  a 
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Georgia  corporation,  which  transacted  a  general  express 
business  within,  and  extending  beyond,  the  state  of  Alabama. 
The  company  fell  under  the  first  clause  of  the  ordinance,  and, 
notwithstanding  its  terms,  that  clause  was  held  unobjection- 
able to  the  commerce  clause  of  the  federal  constitution.  The 
decision  is  founded  expressly  on  the  rule  laid  down  in  the 
case  of  the  State  Tax  on  Railway  Gross  Receipti,  15  WalL 
284,  where  it  was  said  that  it  is  not  every  thing  which  afifects 
commerce  that  amounts  to  a  regulatiou  of  it,  within  the 
meaning  of  the  constitution,  and  was  also  admitted  *••  that 
the  ultimate  effect  of  the  tax  on  such  receipts  might  be  to 
increase  the  cost  of  transportation,  but  was  held  that  the  right 
to  tax  the  receipts,  though  derived  in  part  from  interstate 
transportation,  was  within  the  general  authority  of  the  state 
to  tax  persons,  property,  business,  or  occupations  within  their 
limits.  In  Philadelphia  and  Southern  Steamship  Co.  v.  Penn- 
sylvania, 122  U.  S.  326,  the  decision  in  the  case  of  the  State 
Taji  on  Railway  Gross  Receipts,  15  Wall.  284,  was  considered 
and  questioned;  it  being  held  by  a  unanimous  court  that  a 
state  tax  upon  the  gross  receipts  of  a  steamship  company 
incorporated  under  its  laws,  such  receipts  being  derived  from 
the  transportation  of  persons  and  property  by  sea  between 
different  states,  and  to  and  from  foreign  countries,  was 
a  regulation  of  interstate  and  foreign  commerce,  and  in 
conflict  with  the  exclusive  powers  of  Congress.  That  the 
Osborne  case  has  been  overruled  by  that  of  Leloup  v.  Port  of 
Mobile,  127  U.  S.  640,  decided  in  1888,  cannot  be  denied;  and 
it  is  clear  that  the  first  clause  of  the  ordinance  did,  in  terms 
and  effect,  impose  a  tax  on  that  class  of  express  companies 
which  might  be  engaged  in  interstate  commerce,  as  a  dis- 
tinct class  from  the  other  classes  engaged,  one  in  business 
not  extending  beyond  the  state,  and  the  other  in  that  not 
extending  outside  the  corporate  limits. 

In  Leloup  v.  Port  of  Mobile,  127  U.  S.  640,  an  ordinance 
adopted  in  1883  imposed  an  annual  license  tax  of  $225  "  on 
telegraph  companies."  Leloup  was  the  agent  of  the  Western 
Union  Telegraph  Company  at  Mobile,  and  the  license  tax  not 
having  been  paid,  a  civil  action  was  brought  in  the  circuit 
court  against  Leloup  to  recover  a  pecuniary  penalty  which 
had  been  adjudged  in  another  tribunal  under  the  ordinance 
for  its  violation,  *'"  the  complaint  in  the  circuit  court  alleg- 
ing that  the  company  was  a  New  York  corporation,  having 
a  place  of  business  at  Mobile,  and  had  been  engaged  there  in 
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the  business  of  transmitting  telegrams  from  and  to  poiat»- 
within  Alabama,  and  between  private  individuals  of  that 
state,  as  well  as  betweea  citizens  thereof,  and  of  other  states. 
The  plea  alleged  in  substance  Leloup's  agency,  and  that  the- 
company's  charter  authorized  it  to  construct  and  operate 
lines  of  telegraph  in  and  between  the  various  states  of  the 
union,  including  Alabama;  and  further,  that  on  June  6,, 
1867,  the  company  accepted  the  restriction  and  obligation* 
of  the  act  of  Congress  of  July  24,  1866,  and  that  in  accord- 
ance with  its  charter,  the  act  of  Congress,  and  agreements 
with  the  railroad  companies,  it  constructed  and  was,  at  the- 
tirae  of  the  alleged  breach  of  the  ordinance,  maintaining  and 
operating  its  lines  of  telegraph  on  various  specified  public 
railroads  leading  into  Mobile,  and  through  Alabama  and 
several  other  named  states,  and  into  others,  and  over  all  the- 
principal  railroads,  |post  roads,  and  military  roads  iu  ih^r 
United  States,  said  roads  being  public  highways,  and  the- 
daily  mails  being  regularly  carried  thereon  under  authority 
of  law  and  the  direction  of  the  postmaster  general,  and 
under  and  across  navigable  streams  in  said  states,  but 
without  interruption  to  navigation  of  the  streams,  or  travel 
on  such  military  and  post  roads.  That  before  and  dar- 
ing the  year  1883  it  had  been,  and  still  was,  engaged  in 
the  business  of  sending  and  receiving  telegrams  over 
such  lines  for  the  public  between  its  office  in  Mobile  and 
places  in  other  states  and  territories  of  the  United  States,. 
and  to  and  from  foreign  countries;  also  in  sending  tele- 
graphic communications  between  the  several  departments 
of  the  government  of  the  United  States  and  *''*  their 
officers  and  agents,  giving  priority  to  said  official  tele- 
graphic communications  over  all  other  business,  such  official 
communications  being  sent  at  rates  fixed  by  the  post- 
master general  annually  since  June  6,  1867.  To  this  plea^ 
there  was  a  demurrer,  which  was  sustained  by  the  circuit 
court,  and  judgment  was  given  for  the  plaintiflf  and  this 
judgment  affirmed  by  the  supreme  court  of  Alabama.  The 
supreme  court  of  the  United  States  reversed  the  judgment, 
and  decided:  1.  That  the  license  tax  imposed  by  the  ordinance 
was  purely  a  tax  on  the  privilege  of  doing  the  business  in 
which  the  telegraph  company  was  engaged,  the  company 
being  also  required  to  pay  taxes  on  its  property  as  other 
corporations  and  individuals,  and  also  a  tax  on  its  gross 
receipts  within  the  state;    2.  Stating  that  the  question  wa» 
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nquarely  presented  whether  a  state,  as  a  condition  of  doing 
l)U8ine8s  within  its  jurisdiction,  may  exact  a  license  tax  from 
a  telegraph  company,  a  large  part  of  whose  business  is  the 
transmission  of  messages  from  one  state  to  another,  and 
i)etween  the  United  States  and  foreign  countries,  and  which  is 
invested  with  the  powers  and  privileges  conferred  by  the  act 
^f  Congress  of  July  24,  1866,  and  other  acts  incorporated  in 
title  65  of  the  Revised  Statutes.  Proceeding  to  answer  this 
question,  it  held  that  a  state  cannot  tax  a  business  occupa- 
tion when  it  cannot  tax  the  business  itself,  and  that  a  tax 
'On  the  occupation  of  doing  a  business  is  a  tax  on  the  business; 
that  communication  by  telegraph  is  commerce,  as  well  as  in 
"the  nature  of  postal  service,  and  if  carried  on  between  different 
states,  it  is  commerce  among  the  several  states,  and  directly 
within  the  power  of  regulation  conferred  upon  Congress,  and 
•iree  from  the  control  of  state  regulations,  except  such  as  are 
strictly  of  a  police  character.  In  reply  to  the  argument 
*'*  that  a  portion  of  the  company's  business  was  internal  to 
the  state,  and  therefore  taxable  by  the  state,  it  is  said  that 
«uch  fact  does  not  remove  the  difficulty;  that  the  tax  affects 
the  whole  business  without  discrimination;  and  that  there 
are  sufficient  modes  in  which  the  internal  business,  if  not 
already  taxed  in  some  other  way,  may  be  subjected  to  taxa- 
tion, without  the  imposition  of  a  tax  which  covers  the  entire 
operations  of  the  company.  The  cases  of  Fensacola  Tel.  Co.  v. 
Western  Union  Tel.  Co.,  96  U.  S.  1,  and  Western  Union  Tel. 
-Co.  V.  Texas,  105  U.  S.  460,  are  also  referred  to  approvingly, 
and  the  conclusion  reached  in  Leloup's  case  is  declared  to  be 
plainly  within  the  principles  of  the  decisions  in  Bobbins  v. 
Shelby  County  Taxing  Dist.,  120  U.  S.  489,  and  Philadelphia 
■etc.  Steamship  Co.  v.  Pennsylvania,  122  U.  S.  326,  and  the 
-case  is  held  to  be  parallel  with  that  of  Brown  v.  Maryland, 
12  Wheat.  419;  and  the  court  declares  that  the  fairest  and 
■most  just  construction  of  the  constitution  in  all  its  parts 
^^  leads  to  the  conclusion  that  no  state  has  the  right  to  lay  a 
^ax  on  interstate  commerce  in  any  form,  whether  by  way  of 
-duties  laid  on  the  transportation  of  the  subjects  of  that  com- 
^oaerce,  or  on  the  receipts  derived  from  that  transportation,  or 
on  the  occupation  or  business  of  carrying  it  on;  and  the 
reason  is  that  such  taxation  is  a  burden  on  that  commerce, 
And  amounts  to  a  regulation  of  it,  which  belongs  solely  to 
Congress." 

It  will  be  well  to  notice  here  the  cases  of  Pensacola  Td.  C«. 
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V.  Western  Union  Tel.  Co.,  96  U.  S.  1,  and  of  Western  Union 
Tel.  Co.  V.  Texas,  105  U.  S.  460,  referred  to.  The  former 
case  is  one  in  which  it  was  held  that  the  above  act  of  Con- 
gress, in  80  far  as  it  declares  that  the  erection  of  telegraph 
lines  shall,  as  against  state  interference,  be  free  to  all  who 
accept  its  terms  and  conditions,  and  that  a  telegraph 
*^*  company  shall  not,  after  accepting  them,  be  excluded  by 
another  state  from  prosecuting  its  business  within  her  juris- 
diction, is  a  legitimate  regulation  of  commercial  intercourse 
among  the  states,  and  appropriate  legislation  to  execute  the 
powers  of  Congress  over  the  postal  service,  and  is  not  limited 
in  its  operation  to  such  military  and  post  roads  as  are  upon 
the  public  domain.  This  act,  it  will  be  found,  gives  to  all 
telegraph  companies,  organized  under  the  laws  of  any  of  the 
states,  the  right  to  construct  telegraph  lines  through  and  over 
any  portion  of  the  public  domain  of  the  United  States,  and 
over  and  along  any  of  the  military  and  post  roads  of  the 
United  States,  and  over  and  across  the  navigable  streams 
and  waters  of  the  United  States,  with  certain  conditions  as 
to  construction;  and  grants  the  right  to  occupy  land  and 
use  materials;  and  enacts  that  telegraphic  communications 
between  the  several  departments  of  the  general  government 
and  their  oflBcers  and  agents  shall,  in  their  transmission  over 
the  lines  of  such  companies,  have  priority  over  all  other  busi- 
ness, and  be  sent  at  rates  to  be  annually  fixed  by  the  post- 
master general;  and  also  enacting  that,  before  any  company 
shall  exercise  the  powers  and  privileges  conferred  thereby,  it 
shall  file  its  written  acceptance  with  the  postmaster  general 
of  the  restrictions  and  obligations  required  by  this  act.  And 
in  Western  Union  Tel.  Co.  v.  Texas,  105  U.  S.  460,  where  a 
Texas  statute  required  every  chartered  telegraph  company 
doing  business  in  that  state  to  pay  a  tax  of  one  cent  on  every 
full-rate  message,  and  one-half  cent  for  every  message  less 
than  full  rate,  the  state  sued  to  recover  the  tax  for  messages, 
of  which  a  large  number  were  sent  to  places  outside  of  the 
state,  and  by  ofiicers  of  the  general  government  on  public 
business.  There  was  judgment  for  the  state,  no  deductions 
being  allowed  by  the  state  courts  for  ***  messages  sent  out 
of  the  state,  or  by  government  officers  on  government  busi- 
ness. The  supreme  court  of  the  United  States,  in  revers- 
ing the  judgment,  says:  "The  ....  company  having 
accepted  the  restrictions  and  obligations  of  this  provision  by 
Congress,  occupies,  in  Texas,  the  position  of  an  instrument  of 
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foreign  and  interstate  commerce,  and  of  a  government  agent 
for  the  transmission  of  meesages  on  public  business.  Its 
property  in  the  state  is  subject  to  taxation  the  same  ai  other 
property,  and  it  may  undoubtedly  be  taxed  in  a  proper  way 
on  account  of  its  occupation  and  its  business.  The  precise 
question  now  presented  is  wliether  the  power  to  tax  its  occupa- 
tion can  be  exercised  by  placing  a  specific  tax  on  each  mes- 
sage sent  out  of  the  state,  or  sent  by  public  officers  on  the 

business  of  the  United  States As  such,  so  far  as 

it  operates  on  private  messages  sent  out  of  the  state,  it  is  a 
regulation  of  foreign  and  interstate  commerce,  and  beyond 
the  power  of  the  state.  That  is  fully  established  by  the  case* 
already  cited.  As  to  the  government  messages,  it  is  a  tax  by 
the  state  on  the  means  employed  by  the  government  of  the 
United  States  to  execute  its  constitutional  powers,  and  there- 
fore void."  The  conclusion  was  that  the  judgment,  in  so  far 
88  it  included  taxes  for  government  messages,  or  those  sent 
out  of  the  state,  was  erroneous,  it  being  observed  that  any 
tax  which  the  state  might  put  on  messages  sent  by  private 
parties,  and  not  by  the  agents  of  the  general  government, 
from  one  place  to  another  exclusively  within  the  jurisdic- 
tion of  the  state,  will  not  be  repugnant  to  the  federal  con- 
stitution, and  that  whether  the  stated  law  of  Texas,  in  its 
present  form,  could  be  used  to  enforce  the  collection  of  such 
a  tax  was  a  question  entirely  within  the  jurisdiction  of 
the  courts  of  the  state,  and  as  to  which  the  supreme  court 
*'*  had  no  power  to  review.  Still  another  case  involving  the 
effect  of  the  act  of  Congress  referred  to  above,  and  tending 
also  to  elucidate  the  question  before  us,  independent  of  such 
legislation,  is  Wester'%  Union  Tel.  Co.  v.  Attorney  General^  125 
U.  S.  530.  The  valuation  of  the  entire  capital  stock  of  the 
company  was  obtained  from  the  company,  and  from  thia 
there  were  made  certain  deductions  allowable  in  determining 
the  assessable  value  of  such  entire  stock,  and  thf  value  of 
the  property  of  the  company  in  the  state  was  ascertained 
upon  the  basis  of  the  proportion  of  the  length  of  the  lines 
within  the  state  to  the  length  of  its  lines  throughout  the 
country,  and  this  value  was  assessed  at  the  uniform  rate  of 
$14.14  on  each  $1,000  of  valuation.  The  company  contended 
that  in  view  of  the  act  of  Congress,  which  it  had  accepted,  no 
tax  could  be  claimed  for  that  part  of  its  line — 2,334.55  out 
of  2,833.05  miles — that  was  over,  under,  or  across  post  roads. 
The  Massachusetts  law  had  a  provision  to  the  effect  that  upon 
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a  failure  to  pay  the  taxes  required  to  be  paid  to  the  treasurer^ 
he  might  commence  an  action  for  the  recoYery  of  the  same 
and,  further,  that  all  penalties  denominated  by  the  act  might 
be  collected  by  informations,  and  that  upon  such  information 
the  court  might  issue  an  injunction  restraining  the  further 
prosecution  of  business  by  the  corporation,  company,  copart- 
nership, or  association  until  all  such  taxes  due,  or  penalties 
incurred,  should  be  paid,  with  interest  and  costs.  The  tax 
was  held  by  the  supreme  court  to  be  essentially  an  excise  on 
the  capital  of  the  corporation,  imposed  in  an  attempt  by  the 
commonwealth  to  ascertain  the  just  amount  which  any  cor- 
poration engaged  in  business  within  its  limits  should  pay  as 
a  contribution  to  the  support  of  its  government  on  the  amount 
and  value  of  the  capital  employed  by  the  aompany  *''* 
therein;  or,  as  elsewhere  said,  the  tax,  though  nominally 
upon  the  shares  of  the  capital  stock,  is,  in  effect,  a  tax  upon 
that  organization  on  account  of  property  owned  and  used  by 
it  in  the  state,  and  the  proportion  of  the  length  of  its  lines  in 
the  state  to  their  entire  length  throughout  the  whole  country 
is  made  the  basis  for  ascertaining  the  value  of  that  property. 
While,  says  the  opinion,  the  state  could  not  interfere  by  any 
specific  statute  to  prevent  a  corporation  from  placing  its  lines 
along  these  post  roads,  or  stop  the  use  of  them  after  they  were 
placed  there,  nevertheless  the  company  receiving  the  benefit 
of  the  laws  of  the  state  for  the  protection  of  its  property  and 
its  rights  is  liable  to  be  taxed  upon  its  real  and  personal 
property,  as  any  other  person  would  be;  and  that  it  never 
could  have  been  intended  by  Congress,  in  conferring  upon  a 
corporation  of  one  state  the  authority  to  enter  the  territory  of 
another,  and  erect  its  poles  and  lines  therein,  to  establish  the 
proposition  that  such  a  company  owed  no  obedience  to  the 
laws  of  the  state  into  which  it  thus  entered,  and  was  under 
no  obligation  to  pay  its  fair  proportion  of  the  taxes  necessary 
to  its  support.  The  tax  was  held  to  be  valid,  but  that  part 
of  the  state  legislation  which  authorized  an  injunction  was 
decided  to  be  void ;  the  court  observing  that  the  effect  of  the 
injunction  was  to  utterly  suspend  the  business  of  the  com- 
pany, and  defeat  its  operations  within  the  state;  that  if  Con- 
gress had  authority  to  say  that  the  company  might  constmot 
and  operate  its  telegraph  over  these  lines,  the  slate  can  have 
no  authority  to  say  it  cannot  be  done;  but  that  in  holding 
this  portion  of  the  act  to  be  void,  it  was  not  meant  to  deprive 
the  state  of  the  power  to  assess  and  collect  the  tax. 
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In  Cruteher  ▼.  Kentucky^  141  U.  S.  47,  a  statute  of  Kentucky 
made  it  unlawful  for  any  agent  of  **''  any  express  company 
not  incorporated  by  the  laws  of  that  state  to  carry  on  the 
business  of  transportation  in  that  state  without  first  obtaining 
a  license  therefor  from  the  auditor;  and  before  the  auditor 
could  issue  such  license  to  any  agent  of  any  company  incor- 
porated by  any  state  of  the  United  States,  there  had  to  be  filed 
with  such  officer  a  copy  of  the  company's  charter,  and  a  sworn 
statement  showing  the  assets  and  liabilities  of  the  company, 
amount  of  capital  stock,  how  paid,  and  of  what  the  assets  of 
the  company  consist,  and,  in  short,  the  financial  condition  of 
the  company,  and  that  it  was  possessed  of  $150,000,  either  in 
cash  or  safe  investments,  inclusive  of  stock  notes,  such  state- 
ment to  be  renewed  annually.  A  fee  of  $5,  to  be  paid  by 
the  company  or  agent,  was  allowed  to  the  auditor  for  issu- 
ing the  license,  and  a  like  fee  for  filing  copy  of  charter,  and 
of  $10  for  filing  original  and  annual  statements.  Cruicher 
was  indicted  for  doing  business  as  the  agent  of  the  United 
States  Express  Company,  an  express  company  not  incor- 
porated by  the  laws  of  Kentucky,  but  trading  and  doing 
business  as  a  common  carrier,  by  express,  of  goods  and  other 
things  of  value  in  and  through  the  county  of  Franklin  and 
state  of  Kentucky,  without  having  any  license  so  to  do,  either 
for  himself  or  for  such  company,  and  on  a  plea  of  not  guilty 
was  found  guilty,  and  sentenced  to  pay  a  fine.  There  was 
an  agreed  statement  of  facts,  including  in  its  admissions  the 
agency,  the  incorporation,  and  absence  of  license,  and  the 
doing  of  business  ordinarily  done  by  express  companies  in 
this  country,  of  carrying  goods  and  freight  for  hire,  not  only 
between  points  in  the  state,  but  also  from  points  in  the  state 
to  points  out  of  it,  and  vice  versa.  The  statement  also  showed 
*'®  the  total  amount  of  business  done  at  the  Frankfort  ofiBce 
in  November,  1888,  and  that  not  quite  one-fourth  of  it  was 
local  to  the  state,  and  the  balance  was  between  places  in  the 
etate  and  places  outside  of  it.  The  court  of  appeals  of  Ken- 
tucky affirmed  the  judgment  of  conviction;  but  the  supreme 
court  of  the  United  States  reversed  it,  and,  in  doing  so,  said 
of  the  statute  that  it  required  from  the  agent  of  every  express 
company  a  license  before  he  can  carry  on  any  business  for 
the  company  in  the  state,  and  that  this,  of  course,  embraced 
interstate  business  as  well  as  business  confined  wholly  within 
the  state,  and  was  a  prohibition  against  the  carrying  on  of 
interstate  businees  without  a  compliance  with  the  state  law. 
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The  requirement  of  the  statement  as  to  $150,000  investment 
is  also  held  to  be  a  regulation  of  such  commerce  in  its  appli- 
cation to  corporations  or  associations  engaged  in  that  busi- 
ness, and  a  subject  belonging  to  the  jurisdiction  of  the 
national,  and  not  the  state,  legislature.  "  If,"  says  the  opin- 
ion, *'  a  partnership  firm  of  individuals  should  undertake  to 
carry  on  the  business  of  interstate  commerce  between  Ken- 
tucky and  other  states,  it  would  not  be  within  the  province  of 
the  state  legislature  to  exact  conditions  on  which  they  should 
carry  on  their  business,  nor  to  require  them  to  take  out  a 
license  therefor.  To  carry  on  interstate  commerce  is  not  a 
franchise  or  a  privilege  granted  by  the  state;  it  is  a  right 
which  every  citizen  of  the  United  States  is  entitled  to  exer- 
cise under  the  constitution  and  laws  of  the  United  States; 
and  the  accession  of  mere  corporate  facilities,  as  a  matter  of 
convenience  in  carrying  on  their  business,  cannot  have  the 
efiect  of  depriving  them  of  such  right,  unless  Congress  should 
see  fit  to  interpose  some  contrary  regulation  on  the  sub- 
ject." In  citing  Pickard  v.  Pullman  Southern  Car  Co.y  117 
"•  U.  S.  34,  and  other  cases,  observes  the  opinion,  the  court 
has  frequently  decided  that  a  state  law  is  unconstitutional 
and  void  which  requires  a  party  to  take  out  a  license  for 
carrying  on  interstate  commerce,  no  matter  how  specious 
the  pretext  may  be  for  imposing  it.  Again,  the  court» 
addressing  itself  to  the  fact  that  the  statement  shows  some 
business  of  a  purely  domestic  character  to  have  been  done, 
says:  "This  is  probably  quite  as  much  for  the  accommoda- 
tion of  the  people  of  that  state  as  for  the  advantage  of  the 
company;  but,  whether  so  or  not,  it  does  not  obviate  the  objec- 
tion that  the  regulations  as  to  license  and  capital  stock  are 
imposed  as  conditions  on  the  company's  carrying  on  the  busi- 
ness of  interstate  commerce,  which  was  manifestly  the  prin- 
cipal object  of  its  organization.  These  regulations  are  clearly 
a  burden  and  restriction  on  that  commerce.  Whether  in- 
tended as  such  or  not,  they  operate  as  such;  but  taxes  or 
license  fees,  in  good  faith,  imposed  exclusively  on  exj)res8 
business  carried  on  wholly  within  the  state,  would  be  open  to 
no  such  objection."  The  opinion  also  distinguishes  the  case 
from  those  of  foreign  corporations  seeking  to  do  a  business 
which  does  not  belong  to  the  regulating  power  of  Congress, 
as  insurance  business  and  manufacturing,  and  all  other  cor- 
porations whose  business  is  of  a  local  and  domestic  nature, 
as  to  all  of  which  the  state  haa  full  power  to  prescribe  the 
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<K)ndition9  of  their  doing  such  business  in  its  limits:  Bank 
o/  Augusta  v.  Earle,  13  Pet,  519;  Paul  v.  Virginia^  8  WalL 
168;  Liverpool  Ins.  Co.  v.  Massachusetts,  10  Wall.  566;  Cooper 
Mfg.  Co.  V.  Ferguson,  113  U.  S.  727;  Philadelphia  Fire  Assn- 
y.  NetD  York,  119  U.  S.  110.  The  act  was  held  null  and 
void  as  applied  to  the  case  of  Crutcher. 

»»•  The  case  of  Maine  v.  Grand  Trunk  Ry.  Co.,  142  U.  8. 
6l7,  cited  by  the  attorney  general,  holds,  as  the  same  is  sum- 
marized in  the  syllabus,  that  a  statute  which  requires  every 
<;orporatioti,  person,  or  association  operating  a  railroad  within 
the  state  to  pay  an  annual  tax  for  the  privilege  of  exercising 
its  franchises  therein,  to  be  determined  by  the  amount  of  its 
gross  transportation  receipts,  and  further  provides  that  when 
applied  to  a  railroad  lying  partly  within  and  partly  without 
the  state,  or  to  one  operated  as  a  part  of  a  line  or  system 
extending  beyond  the  state,  the  tax  shall  be  equal  to  the 
proportion  of  the  gross  receipts  in  the  state,  to  be  ascertained 
in  the  manner  provided  by  the  statute,  does  not  conflict  with 
ihe  constitution  of  the  United  States,  and  the  tax  thereby 
im})Osed  upon  a  foreign  corporation  operating  a  line  of  railway 
partly  within  and  partly  without,  the  state,  is  one  within  power 
•of  the  state  to  levy.  By  the  terms  of  the  statute  passed  in  ' 
1881  it  was  provided  that  "every  corporation,  person,  or 
association  operating  any  railroad  in  this  state  shall  pay  to 
"the  state  treasurer,  for  the  use  of  the  state,  an  annual  excise 
tax  fof  the  privilege  of  exercising  its  franchises  in  this 
state."  The  named  railway  company  was  a  Canadian  cor- 
poration, having  its  place  of  business  at  Montreal.  Its  rail- 
road in  Maine  had  been  constructed  by  a  Maine  corporation, 
whose  charter  authorized  it  to  construct  and  operate  a  rail- 
road from  Portland  to  the  boundary  of  the  state,  and,  with 
the  pefrmission  of  New  Hampshire  and  Vermont,  it  con- 
structed a  railroad  from  that  city  to  a  point  in  Vermont 
In  1853  the  Maine  company  leased  its  rights  and  privi- 
leges to  the  Canadian  company,  which,  since  then,  had  oper- 
ated the  I'oad  and  used  its  franchises.  The  manner  of 
ascertaining  the  amount  of  the  tax  was  as  follows:  The  *®* 
amount  of  gross  transportation  receipts  for  the  year  ending 
September  30th,  preceding  the  levying  of  the  tax,  was  to  be 
divided  by  the  number  of  miles  of  railroad  operated,  to 
ascertain  th6  gross  receipts  per  mile,  and  the  tax  was  to  be 
fixed  on  a  scale  of  percentage  varying  according  to  the  aver- 
4tge  receipts  per  mile,  not  to  exceed,  in  any  event,  a  stated 
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percentum;  and  when  a  road  lay  partly  within  and  partly 
without  the  state,  or  was  operated  as  a  part  of  a  system 
extending  beyond  the  state,  the  gross  transportation  receipts 
of  the  railroad  line  or  system  over  its  whole  extent,  within 
and  without  the  state,  were  to  be  divided  by  the  total  number 
of  miles  operated,  to  obtain  the  gross  receipts  per  mile, 
and  the  gross  receipts  in  the  state  were  to  be  taken  to  be  the 
average  gross  receipts  per  mile,  multiplied  by  the  number  of 
miles  operated  within  the  state.  The  supreme  court  held  the 
tax  to  be  an  excise  tax  upon  the  corporation  for  the  privilege 
of  exercising  its  franchises  within  the  state  of  Maine,  and  it  is 
said  in  the  opinion  that  the  privilege  of  exercising  the  fran- 
chises  of  ft  corporation  within  a  state  is  generally  one  of 
value,  and  often  of  great  value,  and  the  subject  of  earnest 
contention,  and  that  as  the  granting  of  the  privilege  rests 
entirely  in  the  discretion  of  the  state,  whether  the  corporation 
be  of  domestic  or  foreign  origin,  it  may  be  conferred  upon 
such  conditions,  pecuniary  or  otherwise,  as  the  state,  in  its 
judgment,  may  deem  most  conducive  to  its  interest  and  policy, 
and  it  may  require  the  pa^'ment  into  its  treasury  each  year 
of  a  specific  sum,  or  may  apportion  the  amount  exacted 
according  to  the  value  of  the  business  permitted,  as  dis- 
closed by  its  gains  or  receipts  of  present  or  of  past  years; 
and  further,  that  the  erroneous  ruling  of  the  lower  court,  to 
the  effect  that  the  tax  in  question  was  a  regulation  of  inter- 
state ***'  and  foreign  commerce,  was  founded  upon  the 
assofnpUoti  that  a  reference  by  the  statute  to  the  transporta- 
tion receipts,  and  adopting  a  certain  percentage  of  the  same 
for  determining  the  amount  of  the  excise  tax,  was  in  eflfect 
tiie  imposition  of  the  tax  upon  such  receipts,  and  therefore  an 
interference  with  interstate  and  foreign  commerce,  whereas 
the  resort  to  the  stated  methods  was  not  an  interference  with 
transportation,  domestic  or  foreign,  over  the  road  of  the  rail- 
road company,  or  any  regulation  of  commerce  consisting  in 
iuch  transportation;  and  there  being  no  levy  by  the  statute 
on  the  receipts  themselves,  either  in  form  or  fact,  they  con- 
fitituting  merely  the  means  of  ascertaining  the  value  of  the 
privilege  conferred.  The  case  is  assimilated  by  the  court  to 
that  of  Home  Ins.  Co.  v.  New  York,  134  U.  S.  594,  where  a 
portion  of  the  capital  stock  of  the  company  was  invested  in 
bonds  of  the  United  States,  and  by  an  act  of  the  legislature 
of  New  York  it  was  declared  that  certain  classes  of  com- 
panies, with  certain  exceptions,  incorporated  under  the  laws 
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of  that  state,  or  of  any  other  state  or  country,  and  doing 
business  in  New  York,  should  be  subject  to  a  tax  on  its 
corporate  franchise  or  business,  to  be  computed  at  a  varying 
percentage  on  its  capital  stock,  according  as  its  dividends 
thereon  should  be  more  or  less,  or  there  should  be  no  divi- 
dend, as  stated  in  the  act.  The  company  resisted  the  pay- 
ment of  the  tax,  asserting  that  it  was  one  upon  the  capital 
stock  of  the  company,  and  that  consequently  there  should  be 
deducted  from  the  amount  of  the  tax  a  sum  bearing  the  same 
ratio  thereto  that  the  amount  invested  in  government  bonds, 
which  were  exempt  from  taxation,  bore  to  its  capital  stock, 
and  that  the  law  requiring  a  tax  without  such  reduction  was 
unconstitutional,  and  void.  It  was  held,  however,  that  the 
tax  was  not  on  the  capital  *®'  stock,  nor  upon  any  bonds  of 
ihe  United  States  composing  a  part  thereof,  but  upon  the 
corporate  franchise  or  business  of  the  company,  and  that 
reference  was  only  made  to  the  stock  and  dividends  for  the 
purpose  of  determining  the  amount  of  the  tax  to  be  exacted 
each  year. 

In  1879  the  legislature  of  Pennsylvania  enacted  a  statute 
to  the  eflfect,  as  far  as  it  need  be  stated,  that  no  foreign  cor- 
poration, except  insurance  companies,  that  did  not  invest  and 
use  its  capital  in  that  commonwealth,  should  have  an  oflBce 
or  offices  therein  for  the  use  of  its  officers,  stockholders,  agents, 
or  employees,  unless  it  should  have  first  obtained  from  the 
auditor  general  an  annual  license  so  to  do,  and  for  such  license 
pay  into  the  state  treasury,  annually,  one-fourth  of  a  mill  on 
each  dollar  of  capital  stock  that  it  was  authorized  to  have, 
such  payment  to  be  made  before  the  license  could  issue.  This 
statute  has  been  before  the  supreme  court  of  the  United  States 
in  the  case  of  Pembina  Mining  Co.  v.  Pennsylvania,  125  U.  S. 
181,  and  in  Norfolk  etc.  R.  R.  Co.  v.  Pennsylvania,  136  U.  8. 
114.  In  the  former  case  it  appeared  merely  that  the  appel- 
lant company,  a  corporation  organized  under  the  laws  of  Col- 
orado for  the  purpose  of  carrying  on  a  general  mining  and 
milling  business  in  that  state,  with  its  principal  office  there, 
had  an  office  in  the  city  of  Philadelphia,  Pennsylvania,  for 
the  use  of  its  officers,  stockholders,  agents,  and  employees, 
and,  not  having  complied  with  the  law,  an  action  was  brought 
to  recover  of  it  the  tax  and  penalty  authorized  by  the  statute. 
The  tax  was  sustained  by  the  supreme  court  of  the  United 
States,  as  not  in  conflict  with  the  commerce  clause  of  the  coti- 
stitution;  and  Judge  Field,  speaking  for  the  court,  said  of  the 
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statute  that  it  imposed  no  prohibition  upon  the  transportation 
into  Pennsylvania  ***  of  the  products  of  the  corporation  or 
upon  their  sale  in  the  commonwealth,  but  exacted  only  a 
license  tax  from  the  corporation,  when  it  has  an  office  in  the: 
commonwealth,  for  the  use  of  its  officers,  stockholders,  agents,, 
or  employees;  and  it  is  also  observed  by  him  that  the  only- 
limitation  upon  the  power  of  a  state  to  exclude  a  foreign  cor- 
poration from  doing  business  within  its  limits,  or  hiring  offi- 
cers for  that  purpose,  or  to  exact  conditions  for  allowing  it  tO' 
do  business  or  have  offices  there,  arises  ivhere  the  corporation* 
is  in  the  employ  of  the  federal  government,  or  where  its  busi- 
ness is  strictly  commerce,  interstate  or  foreign;  that  the  con- 
trol of  such  commerce,  being  in  the  federal  government,  is  not 
to  be  restricted  by  state  authority.  In  the  second  case  there, 
was  a  diflFerent  state  of  facts.  The  road  of  the  railroad  com- 
pany, a  corporation  existing  under  the  laws  of  Virginia  and. 
West  Virginia,  though  entirely  within  the  two  states  named,, 
was  a  link  in  a  through  line  of  railroad,  by  which  passengers 
and  freight  were  carried  into  Pennsylvania  from  other  states, 
and  from  that  state  to  other  states;  and  it  kept  its  office  in 
Philadelphia  for  its  stockholders,  officers,  agents,  and  em- 
ployees for  the  "furtherance  of  its  business  interests  in  the 
matter  of  its  ooniniercial  relations,"  and  did  not  "exercise  or 
seek  to  exercise  any  privilege  or  franchise  not  immediately  con- 
nected with  interstate  commerce,  and  required  for  the  purposes 
thereof."  The  Pennsylvania  courts  held  that  the  company 
was  subject  to  the  tax  imposed  by  the  statute,  but  the  supreme 
court  of  the  United  States  decided  that  the  office  was  main- 
tained because  of  the  necessities  of  the  interstate  business  of 
the  company,  and  for  no  other  purpose,  and  that  a  tax  upon 
the  company  was,  therefore,  a  tax  upon  one  of  the  means  or 
instrumentalities  of  the  company's  interstate  **•  commerce, 
and  as  puch  was  in  violation  of  the  commerce  clause  of  the 
constitution. 

In  McCall  v.  California^  136  U.  S.  104,  the  appellant  was 
an  agent  in  the  city  and  county  of  San  Francisco  for  the  New 
Vork,  Lake  Erie,  and  Western  Railroad  Company,  a  railroad 
eorporation  having  its  principal  place  of  business  in  Chicago 
and  operating  a  continuous  line  of  road  between  Chicago  and 
New  York;  and  as  such  agent  his  duties  consisted  in  solicit- 
ing passenger  traffic  in  that  city  and  county  over  such  road. 
He  did  not  sell  tickets  to  passengers  over  that  or  any  other 
road,  but  took  the  passengers  to  the  Central  Pacific  Railroad 
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Company,  where  tickets  were  sold  them.  The  only  duty  he 
was  required  to  perform  for  such  company  was  to  induce  peo- 
j)le  who  contemplated  taking  a  trip  east  to  be  booked  over  the 
4ine  he  represented,  he  neither  receiving  nor  paying  out  any 
tnoney  or  other  valuable  consideration  on  account  thereof.  An 
ordinance  of  San  Francisco  prescribed  certain  rates  of  license, 
and,  among  others,  '*  for  every  railroad  agency,  $25  per  quar- 
ter," and  made  any  violation  of  the  ordinance  a  misdemeanor. 
McCall  was  convicted  by  the  state  court  upon  the  above  state 
of  facta,  and  the  further  circumstance  that  he  had  not  com- 
plied with  the  ordinance.  The  tax  was  exacted  of  him  as 
•a  condition  precedent  to  carrying  on  the  business.  '*  It  is 
-admitted,"  said  the  opinion  of  the  supreme  court  of  the 
United  States,  reversing  the  state  court,  that  '*  the  travel 
'which  it  was  his  business  to  solicit  was  not  from  one  place 
to  another  within  the  state  of  California.  His  business,  thiere- 
fore,  as  a  railroad  agent  had  no  connection,  direct  or  indirect, 
with  any  domestic  commerce  between  two  or  more  places 
■witliin  the  state.  His  employment  was  limited  exclusively 
to  inducing  persons  in  the  state  of  California  ***  to  travel 
:from  that  state  into  and  through  other  states  to  the  city  of 
INew  York."  The  conclusion  was,  the  business  of  the  agent 
■^was  interstate  commerce,  and  that  the  tax  was  forbidden  by 
the  federal  organic  law. 

In  Pullman  Palace  Car  Co.  v.  Pennsylvania^  141  U.  S.  18, 
the  decision  was  that  a  state  statute  imposing  a  tax  on  the 
capital  stock  of  all  corporations  engaged  in  the  transportation 
of  freight  or  passengers  within  the  state,  under  which  a  cor- 
poration of  another  state  engaged  in  running  railroad  cars 
.'.nto,  through,  and  out  of  the  state,  and  having  at  all  times  a 
urge  number  of  such  cars  within  the  state,  is  taxed  by  taking 
as  a  basis  of  assessment  such  proportion  of  its  capital  stock 
«8  the  number  of  miles  of  railroad  over  which  its  cars  are 
•Tun  within  the  state  bears  to  the  whole  number  of  miles  in 
that  and  other  states  over  which  its  cars  are  run,  does  not,  as 
applied  to  such  a  corporation,  violate  the  interstate  commerce 
provision  of  the  federal  constitution.     In  the  opinion  of  the 
-court,  by  Judge  Gray,  it  is  said,  citing  Moran  v.  New  Orleans^ 
112  U.  S.  69;  Pickard  v.  Pullman  Southern  Car  Co.,  117  U.  S. 
-84;  Bobbins  v.  Shelby  County  Taxing  DiaL,  120  U.  8.  489,  and 
Jjeloup  V.  Mobile,    127  U.  S.  640,    that   much   reliance   was 
placed  by  the  plaintiff  in  error  upon  the  cases  in  which  it  has 
ji>een  decided  that  citizens  or  corporations  of  one  state  cannot 
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be  taxed  by  another  state  for  a  license  or  privilege  to  carry 
on  interstate  or  foreign  commerce  within  its  limits,  and  is 
then  observed  that  in  each  of  those  cases  the  tax  was  not  on 
the  property  employed  in  the  business,  but  upon  the  right  to 
carry  on  the  business  at  all,  and  was  therefore  held  to  impose 
a  direct  burden  on  the  commerce  itself. 

In  Robhina  v.  Shelby  County  Taxing  Diet.,  120  U.  8. 
489,  a  Tennessee  statute  enacted  that  "all  drummers, 
**'  and  all  persons  not  having  a  regular  licensed  house  of 
business  in  the  taxing  district,  offering  for  sale  or  selling 
goods,  wares,  or  merchandise  therein,  by  sample,  shall  be 
required  to  pay  to  the  county  trustee  the  sum  of  $10  per 
week,  or  $25  per  month,  for  such  privilege,  and  no  license 
shall  be  issued  for  a  longer  period  than  three  months."  Rob- 
bins,  according  to  the  agreed  statement  of  facts,  was  a  citizen 
and  resident  of  Cincinnati,  Ohio,  and  was  engaged  in  the  tax- 
ing district  of  Shelby  county,  Tennessee,  in  the  business  of 
drumming — soliciting  trade  by  the  use  of  samples — for  the 
firm  of  Rose,  Robbins  &  Co.,  doing  business  at  Cincinnati,  all 
the  members  thereof  being  citizens  and  residents  of  Cincin- 
nati, for  which  firm  he  worked  as  a  drummer,  the  firm  being 
engaged  in  the  selling  of  paper  and  other  articles  used  in 
the  book  stores  of  the  stated  taxing  district.  Robbins  was 
arrested  for  drumming  in  the  district  without  a  license. 
There  was  judgment  against  Robbins,  and  on  appeal  it  was 
affirmed  by  the  supreme  court  of  Teimessee,  from  which 
court  the  case  was  carried  to  the  supreme  court  of  the  United 
States,  where  the  judgment  was  reversed,  on  the  ground  that 
the  legislation,  in  so  far  as  it  applied  to  cases  like  that 
under  consideration,  was  a  regulation  of  commerce  among 
the  states,  and  unconstitutional.  In  Ficklen  v.  Shelby  County 
Taxing  Diet,  146  U.  8.  1,  Ficklen  and  Cooper  &  Co.  were 
respectively  commercial  agents  or  brokers,  having  an  office 
in  the  district,  and  in  1887  took  out  licenges  for  their  said 
business  tinder  a  statute  of  Tennessee,  which  provided  that 
•'  every  person  or  firm  dealing  in  cotton,  or  any  other  article 
whatever,  whether  as  factor,  broker,  buyer,  or  seller,  on  com- 
mission or  otherwise,  $60  per  annum,  and,  in  addition,  every 
such  person  or  firm  shall  be  taxed,  ad  valorem,  ten  cents  on 
****  every  hundred  dollars  of  amount  of  capital  invested  or 

used  in  such  business And,  provided  further,  that  if 

the  person  or  persons  taxed  in  this  subsection  have  no  capital 
invested,  they  shall  pay  two  and  one-half  per  cent  on  their  gross 
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year  commissions,  charges,  or  compensation  for  said  business, 
and  at  the  time  of  taking  out  said  license  they  shall  give  bond 
to  return  said  gross  commissions,  charges,  or  compensation  to 
the  trustee  at  the  end  of  the  year,  and  at  the  end  of  the  year 
they  shall  make  return  to  said  trustee  accordingly,  and  pay 
him  the  said  two  and  one-half  per  cent."  During  the  year  for 
which  they  took  out  licenses  all  the  sales  negotiated  by  Fick- 
len  were  made  on  behalf  of  principals  residing  in  other  states, 
and  the  goods  so  sold  were,  at  the  time  of  the  sale,  in  other 
states,  to  be  shipped  to  Tennessee  as  sales  should  be  effected. 
During  the  same  time  at  least  nine-tenths  of  the  commissions 
of  Cooper  &  Co.  were  derived  from  similar  sales.  They  had 
no  capital  invested  in  their  business.  At  the  expiration  of 
the  stated  year  they  applied  for  a  renewal  of  their  license  for 
1888,  tendering  each  the  tax  and  fee  therefor,  but,  as  they 
had  made  no  return  of  their  commissions,  and  no  payment  of 
the  percentage  on  their  commissions,  the  application  was 
denied.  Thereupon,  they  filed  a  bill  to  restrain  the  collection 
of  the  percentage  tax  for  the  past  year,  and  also  to  restrain 
any  interference  with  their  current  business,  claiming  that 
the  tax  was  a  tax  on  interstate  commerce.  The  supreme 
court  of  the  United  States  held  that  if  the  tax  could  be  said 
to  affect  interstate  commerce  in  any  way  it  did  so  incident- 
ally, and  so  remotely  as  not  to  amount  to  regulation  of  it; 
and  that,  under  the  circumstances,  the  complainants  could  not 
resort  to  the  court  simply  on  the  ground  that  the  authorities 
had  refused  to  issue  a  new  license  without  the  payment  of  the 
stipulated  ***  tax.  Speaking  here  for  all  the  court,  except 
Harlan,  J.,  who  dissented,  there  being,  however,  one  vacancy, 
Chief  Justice  Fuller  said  of  Robhina  v.  Shelby  County  Taxing 
Dist.f  120  U.  S.  489,  that  the  question  involved  there  was,  in 
the  language  of  Judge  Bradley,  who  wrote  the  opinion  of  the 
court,  "  whether  it  is  competent  for  a  state  to  levy  a  tax,  or 
impose  any  other  restrictions  upon  the  citizens  or  inhabitants 
of  any  other  state  for  selling,  or  seeking  to  sell,  their  goods  in 
said  state  before  they  are  introduced  therein";  and  that  it 
was  decided  that  it  was  not,  yet  that  it  was  conceded  that 
commerce  among  the  states  might  be  legitimately  incident- 
ally affected  by  state  laws,  when  they,  among  other  things, 
provided  "for  the  imposition  of  taxes  upon  persons  residing 
within  the  state,  or  belonging  to  its  population,  and  upon 
avocations  and  employments  pursued  therein,  not  directly 
connected  with  foreign  or  interstate  commerce,  or  with  some 
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other  employment  or  business  exercised  under  authority  of 
the  constitution  and  laws  of  the  United  States."  That  in 
Robbins'  case  the  tax  was  held,  in  effect,  not  to  be  a  tax  on 
him,  but  on  his  principals,  while  in  the  Ficklen  case  it  was 
clearly  levied  upon  the  parties  in  respect  of  the  general  com- 
mission business  they  conducted,  and  their  property  engaged 
therein,  or  their  profits  realized  therefrom.  "No  doubt,"  he 
further  says,  "  can  be  entertained  of  a  right  of  a  state  legisla- 
ture to  tax  trades,  professions,  and  occupations,  in  the  absence 
of  inhibition  in  the  state  constitution,  and  where  a  resident 
citizen  engages  in  general  business,  subject  to  a  particular 
tax,  the  fact  that  the  business  done  chances  to  consist,  for  the 
time  being,  wholly  or  partially  in  negotiating  sales  between 
resident  and  nonresident  merchants,  of  goods  situated  in 
another  state,  does  not  necessarily  involve  the  taxation  *••  of 
interstate  commerce,  forbidden  by  the  constitution."  Refer- 
ring to  what  was  said  in  Lyng  v.  Michigan,  135  U.  S.  161, 166, 
he  observes:  "But  here  the  tax  is  not  laid  on  the  occupation 
or  business  of  carrying  on  interstate  commerce,  or  exacted 
as  a  condition  of  doing  any  particular  commission  business, 
and  that  the  complainants  voluntarily  subjected  themselvei 
thereto  in  order  to  do  a  general  business."  And  as  to  Wiggim 
Ferry  Co.  v.  East  St.  Louis,  107  U.  S.  365,  where  an  annual 
license  fee  was  imposed  on  a  ferry  company  by  the  city  of 
East  St.  Louis,  Illinois,  the  company  having  been  chartered 
by  that  state,  and  being  domiciled  in  the  city,  but  its  boats 
plying  between  there  and  St.  Louis,  Missouri,  he  quotes  from 
the  opinion  therein  as  follows:  "The  exaction  of  a  license  fee 
is  an  ordinary  exercise  of  the  police  power  by  municipal  cor- 
porations. When,  therefore,  a  state  expressly  grants  to  an 
incorporated  city,  as  in  this  case,  the  power  to  *  license,  tax, 
and  regulate  ferries,'  the  latter  may  impose  a  license  tax  on 
the  keepers  of  ferries,  although  their  boats  ply  between  lands 
lying  in  two  different  states,  and  the  act  by  which  this  exac- 
tion is  authorized  will  not  be  held  to  be  a  regulation  of  com- 
merce." And  of  McCall  v.  California,  136  U.  S.  104,  he  says 
that  the  decision  was  because  the  business  of  the  agency  was 
carried  on  with  the  purpose  to  assist  in  increasing  the  amount 
of  passenger  traffic  over  the  road,  and  was  therefore  a  part  of 
the  commerce  of  the  road,  and  hence  of  interstate  commerce. 
And  of  Philadelphia  Steamship  Co.  v.  Pennsylvania,  122  U.  S. 
826.  he  remarks  that  the  specific  gross  receipts  were  taxed  as 
such,  taxed  "  not  only  because  they  are  money,  or  its  value» 
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but  because  they  were  received  for  transportation.**  Referring 
to  Maine  v.  Grand  Ti-unk  Ry.  Co.,  142  U.  S.  217,  he  says:  Since  a 
railroad  company  *•*  engaged  in  interstate  commerce  is  liable 
to  pay  an  excise  tax  according  to  the  value  of  the  business  done 
in  the  state,  ascertained  as  it  was  there,  it  is  diflBcult  to  see  why 
a  citizen  doing  a  general  business  at  the  place  of  his  domicile 
should  escape  payment  of  his  share  of  the  burdens  of  munic- 
ipal government  because  the  amount  of  his  tax  is  arrived  at 
by  reference  to  his  profits.  "  This  tax  is  not  on  the  goods, 
....  nor  on  nonresident  merchants,  and  if  it  can  be  said 
to  affect  interstate  commerce  in  any  way  it  is  incident- 
ally, and  so  remotely  as  not  to  amount  to  a  regulation  of  such 

commerce What  position  they  would  have  occupied 

if  they  had  not  undertaken  to  do  a  general  commission 
business,  and  had  taken  out  no  license  therefor,  but  had 
simply  transacted  business  for  nonresident  principals,  is  an 
entirely  different  question,  which  does  not  arise  on  this 
record." 

The  present  case  is  also  clearly  distinguishable  from  Pick' 
ard  v.  Pullman  Southern  Car  Co.,  117  U.  S.  34,  where  a  Ten- 
nessee statute  imposing  a  privilege  tax  of  $50  per  annum  on 
every  sleeping-car  or  coach  used  or  run  over  a  railroad  in 
that  state,  and  not  owned  by  the  railroad  on  which  it  should 
be  run  or  used,  was  lield  void,  in  so  fur  as  it  applied  to  inter- 
state transportation  of  passengers  carried  over  railroads  in 
Tennessee  into,  or  out  of,  or  across,  that  state  in  sleeping-cars 
owned  by  a  corporation  of  another  state,  and  leased  by  it  for 
transportation  purposes  to  Tennessee  railroad  corporations,  the 
latter  receiving  the  transit  fare,  and  the  former  the  compensa- 
tion for  the  sleeping  accommodations.  In  the  opinion  it  is  said: 
*'  The  car  was  equally  a  vehicle  of  transit  as  if  it  had  been  a  car 
owned  by  the  railroad  company,  and  the  special  conveniences 
or  comforts  furnished  to  the  passenger  had  been  furnished  by 
the  railroad  company  itself.  As  such  vehicle  of  transit, 
*•*  the  car,  so  far  as  it  was  engaged  in  interstate  commerce, 
was  not  taxable  by  the  state  of  Tennessee,  because  the  plain- 
tiff had  no  domicile  in  Tennessee,  and  was  not  subject  to  its 
jurisdiction  for  purposes  of  taxation,  and  the  cars  had  no 
sitim  within  the  state  for  purposes  of  taxation,  and  the  plain- 
tiff carried  on  no  business  within  the  state  in  the  sense  in 
which  the  carrying  on  of  business  in  a  state  is  taxable  by 
way  of  license  or  privilege."  Here  the  express  company  has, 
as  is  well  known,  its  local  ofhcers  and  local  agents  through- 
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out  the  state,  and  is  doing  business  as  personally  here,  and 
enjoying  the  protection  of  our  government  and  laws  over  that- 
business  as  much  as  any  person  in  the  state. 

The  statute  now  before  us  is  clearly  distinguishable  fronv 
those  involved  in  many  of  the  preceding  decisions.     It  doest 
not  impose  any  tax  upon  the  value  of  the  property  of  the- 
company  within  the  state,  assessed  either  upon  the  principle- 
adopted  by  the  legislatures  of  Massachusetts  and  Pennsylvania^ 
in  the  cases  of  Western  Union  Tel.  Co.  v.  Attorney  General,  125^- 
U.  S.  530,  and  Pullman  Palace  Car  Co.  v.  Pennsylvaniay  14tl 
U.  S.  18,  or  otherwise.     Nor  does  it  impose  a  tax  on  the  meree 
right  to  exercise  within  the  state  a  corporate  franchise,  esti- 
mating the  value  of  such  use,  as  in  Maine  v.  Orand  Trunk. 
Ry.   Co.,  142  U.  S.  217.    Again,  it  is  not  a  tax  on  a  cor- 
poration for  merely  having  an  office  in  the  state  for  the  uses 
of  its  officers,  stockholders,  agents,  or  employees,  as  in  Pemhincn 
Mining  Co.  v.  Pennsylvania,  125  U.  S.  181,  in  all  of  which- 
cases  the  statutes  were  sustained;  nor  one  where  the  state 
had  given  exclusive  right  to  a  domestic  corporation,  and  the 
question  of  the  validity  of  that  grant  to  the  exclusion  o£ 
another  company  which  the  act  of  Congress  gave  the  right  ta 
enter  the  same  territory,  and  constituted  a  federal  agency,  as 
in  Pensacola  Tel.  »»*  Co.  v.  Western   Union  Tel.  Co.,  96  U.  S. 
1,  where  the  efficiency  of  the  state  grant   to  exclude   the 
latter  company  was  denied.     Our  statute  is  clearly  one  in> 
which  the  tax  is  imposed  on  the  person,  and  for  doing  ther 
business  of  an  express  company.     It  is  an  occupational  tax». 
and  is  not  imposed  on  any  corporation  because  it  is  a  corpo- 
ration, or  for  exercising  its  corporate  franchise  within   the 
state,  but  it  is  imposed,  as  are  most  of  the  occupational 
taxes  to  be  found  in  the  act,  on  any  and  every  person,  whether 
natural  or  artificial,  who  may  do  the  express  business,  and 
simply  because   of    doing  such   bupiness.     It  is,  moreover^, 
entirely  clear  that  the  statute  does  not  any  where  show  an3r 
intent  to   tax   interstate   or  foreign   commerce  as   such,  or 
to  tax  any  one  because  of  doing   business  that  constitutes- 
interstate  or  foreign  commerce,  as  contradistinguished  from- 
local   business.     That  a   state   cannot   tax    interstate   com- 
merce, either  directly  or  otherwise,  or  that  it  cannot  make 
the  payment  of  a  tax,  or  the  taking  out  of  a  license,  a  condi- 
tion precedent  to  carrying  on  interstate  commerce,  we  do  not 
deny;  nor  do  we  wish  to  be  understood  as  meaning  that  a 
state  tax  which,  in  effect,  burdens  such  commerce  wherever  it. 
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may  be  carried  on,  although  not  laid  directly  or  expressly  on 
interstate  commerce,  is  not  offensive  to  the  commerce  clause 
of  tba  constitution,  still  we  do  believe  that  a  state  tax 
imposed  on  any  avocation  generally,  such  as  those  usually 
imposed  on  merchants,  druggists,  dealers  in  tobacco,  and 
x>ther8,  for  doing  business  in  the  state,  is  not  itself,  nor  is  the 
statute  impof^ing  it,  unconstitutional.  That  the  commerce 
•clause  of  the  constitution  exempts  from  the  burden  of  state 
taxation  those  who  confine  themselves  to  interstate  commerce 
is  a  truth  of  which,  at  this  day,  knowledge  must  be  imputed 
••*  to  the  law-making  power  of  the  states,  and,  in  the  absence 
x>{  language  that  clearly  connects  such  an  intent  with  that 
power,  it  should  not  be  held  that  there  was  a  purpose  to 
ignore  such  truth  or  violate  its  principles;  but  that  the  doing 
-of  express  or  other  business  which  constitutes  interstate  com- 
merce, along  with  and  as  a  part  of  a  general  business,  which 
is  also  made  up  in  part  of  business  of  the  same  nature  that 
is  local  to  the  state,  exempts  those  engaged  in  such  general 
business  from  the  tax  which  the  law  imposes  upon  it,  we  do 
•not  admit.  Of  course,  where  such  statutes  make  the  pay- 
ment of  the  tax  or  the  taking  out  of  a  license  a  condition 
precedent  to  such  general  business,  they  are  never  a  bar  to  any 
one,  at  anytime,  entering  upon  or  doing  interstate  commerce 
business,  and  as  long  as  any  one  does  only  such  business  he  is 
exempted  by  the  commerce  clause  from  the  effect  of  the  stat- 
ute, and  is,  in  our  judgment,  placed  beyond  the  intent  of  the 
mere  general  language  usually  adopted  in  imposing  occupa- 
tional taxes;  but  when  he  does  not  confine  himself  to  such 
^business,  but  engages  indiscriminately  in  local  and  inter- 
state business,  he  cannot,  by  making  the  former  a  feature  of 
that  business,  relieve  himself  from  the  taxes,  conditions,  or 
regulations  to  which  the  latter  subjects  him.  Engaging  in 
the  former  business  does  not  necessitate  his  engaging  in  the 
latter,  and  if  he  does  not  engage  in  the  latter  the  former 
is  in  no  wise  burdened,  or  even  aff'ected,  by  the  tax  or  the 
statute,  but,  on  the  contrary,  he  is  as  free  to  carry  on  inter- 
state commerce,  unaffected  by  the  provisions  of  this  act,  as  if 
it  was  not  on  the  statute  book.  He  may,  if  he  chooses, 
keep  his  local  and  interstate  business  entirely  distinct,  or 
carry  them  on  each  as  a  separate  business,  and  if  he  does 
so,  the  former  will  be  subject  to  state  taxation  and  regu- 
lation, but  the  latter  will  be  *®'  exempt  from  any  legislation 
xegulating  or  burdening  the  former.  In  our  judgment,  it  wai 
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never  the  purpose  of  the  commerce  clause  to  interfere  with 
state  taxation,  or  state  regulation  of  taxation,  so  long  as  any 
regulation  of  interstate  or  foreign  commerce,  or  commerce 
with  the  Indian  tribes,  is  not  interfered  with. 

It  is  obvious  from  several  of  the  decisions  cited  above  that 
there  is  a  clear  distinction  between  the  unconstitutionality  of 
a  statute  as  such,  or  of  a  specific  provision  thereof,  tested  by 
the  commerce  clause,  and  the  application  of  a  general  pro- 
vision like  that  before  us,  of  a  statute  to  interstate  commerce 
business;  which,  but  for  the  commerce  clause,  would  be 
within  the  operation  of  such  general  provision.  This  is 
illustrated  by  the  case  of  the  Pembina  Mining  Company,  and 
that  of  the  Norfolk  and  Western  Railroad  Company,  involving 
the  Pennsylvania  statute  as  to  foreign  corporations  having 
oflBces  in  the  state  for  the  use  of  ofl&cers  and  others.  In  the 
former  of  these  cases,  where  the  imposition  of  the  tax  was 
sustained,  it  was  said,  and  is  evident,  that  the  statute  proposed 
no  prohibition  upon  the  transportation  of  the  products  of  the 
corporation  or  upon  their  sale  in  the  state,  nor  is  there  in  the 
statute  any  thing  that  shows  an  intent  to  affect  interstate  com- 
merce as  such  in  any  way,  but  when  it  was  attempted  to 
subject  to  that  statute  a  company  which  was  using  its  oflSces 
solely  for  interstate  commerce  purposes,  and  the  state  court 
had  decided  both  that  the  statute  applied  to  oflSces  so  used 
and  that  the  tax  as  thus  applied  was  not  contrary  to  the  com- 
merce clause  the  supreme  court  reversed  the  decision,  and 
held  that,  as  so  applied,  the  tax  was  unconstitutional.  Again, 
in  the  McCall  case,  where  it  is  made  prominent  that  the  busi- 
ness of  the  agent  was  exclusively  interstate  in  its  character, 
it  is  entirely  plain  that  it  was  not  the  ***  meaning  of  the 
court  that  the  statute  or  ordinance  involved  in  these  cases 
did  not  stand  in  full  force  and  eflFect  as  to  every  thing,  except 
interstate  or  other  commerce,  falling  within  the  terms  of  the 
commercial  clause.  And  in  the  case  of  Western  Union  Tel. 
Co.  V.  TezaSf  105  U.  S.  460,  where  telegrams  sent  between 
persons  in  Texas  and  those  in  other  states  and  those  sent  to 
government  officers  were  held  to  be  exempted  from  the  gen- 
eral provision  of  the  act  taxing  all  messages,  the  former  be- 
cause they  were  interstate  commerce,  and  the  latter  because 
of  the  character  of  the  company  as  a  governmental  agency, 
it  is  apparent  that  telegrams  themselves  were  the  subject  of 
taxation  by  the  terms  of  the  act,  and  those  which  were  held 
to  be  exempt  were  purely  interstate  or  governmental  in  their 
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character.  Again,  it  is  shown  in  the  Shelby  County  Taxing 
District  cases.  In  one  of  them  (Robbins'  case)  the  facta 
showed  nothing  but  interstate  commerce  business  pure  and 
simple,  there  being  not  a  fact  in  it  that  makes  the  decision 
authority  beyond  the  inability  to  tax  such  commerce  as  such. 
Of  course,  no  one  would  pretend  to  say  that  it  committed  the 
court  to  the  view  that  in  the  doing  of  a  general  business  of  a 
particular  character,  composed  of  both  interstate  and  local 
commerce,  the  former  component  would  relieve  the  entire 
business  from  a  state  tax  or  regulation  to  which  it  would  be 
subject  if  there  was  no  such  component,  or  that  the  act  was 
not  entirely  effectual,  except  as  to  business  covered  by  the 
commerce  clause.  In  the  Ficklen  case,  however,  the  tax  was, 
as  it  was  imposed  by  the  statute,  as  general  as  it  was  in  the 
Robbins  case,  and  yet  because  the  parties  had  submitted 
themselves  to  the  statute  as  persons  intending  to  do  a  general 
business,  or,  in  other  words,  one  indiscriminate  as  to  local  or 
interstate  commerce,  it  was  **'  held  that  they  could  not, 
either  because  in  the  one  case  only  interstate  business  was 
done,  and  in  the  other  mostly  such  business,  and  only  one- 
tenth  of  local  business,  evade  the  provisions  of  the  statute. 
We  do  not  understand  any  case  to  hold  that  the  protection 
of  the  commerce  clause  is  confined  to  citizens  of  other  states 
than  that  whose  legislation  is  complained  of.  It  is  as  much 
a  shield  to  the  Floridian  who  in  Florida  is  doing  such  busi- 
ness with  those  in  other  states  as  it  is  to  the  Georgian 
residing  in  Georgia,  who  may  be  engaging  in  business  with 
residents  of  Florida;  the  protection  is  to  all  interstate  com- 
merce. 

We  are  not  unmindful  of  the  seeming  conflict  to  these 
views  to  be  found  in  the  expressions  embodied  in  the  Leloup 
and  the  Crutcher  cases,  but  our  judgment  is  that  those 
expressions  are  to  be  viewed  with  reference  to  the  circum- 
stances under  which  the  supreme  court  of  the  United  States 
was  then  speaking.  The  state  courts  which  it  was  reviewing 
had  each  declared,  in  effect,  that  these  statutes  were  binding 
upon  and  effectual  as  to  companies  as  doers  of  interstate 
business,  or,  in  other  words,  were  a  bar  to  their  doing  inter- 
state business  without  having  complied  with  their  require- 
ments: Port  of  Mobile  v.  Leloup,  76  Ala.  401;  Crutcher  v. 
Commonwealth,  89  Ky.  7.  This  construction  has  become,  in 
so  far  as  the  federal  tribunals  were  concerned,  binding  upon 
the  federal  court  as  to  the  effect  of  each  statute  within  the 
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state  enacting  it,  as  much  as  if  it  had  been  expressly  stated 
in  the  act:  Pullmin  Car  Co.  v.  Pennsylvania,  141  U.  S.  18,  21. 
This  being  so,  the  doing  of  local  business  could  not  affect  the 
question.  It  gave  to  the  statute  the  same  effect  on  interstate 
commerce  as  if  it  had  had  a  special  clause  as  to  such  com- 
merce, like  the  first  clause  of  the  Alabama  statute  in  the  case  of 
Osborne  *•*  v.  Mobile,  16  Well.  479,  which  decision  we  regard, 
in  view  of  that  clause,  as  entirely  overthrown  by  the  subse- 
quent decisions  of  the  same  tribunal.  It  cannot  be,  where 
the  state  statute  does  not  interfere  with  interstate  commerce, 
but  it  can  be  carried  on,  protected  by  the  state  courts  against 
regulation  or  interference  by  state  authority,  that  the  mere 
fact  that  state  commerce,  if  carried  on,  is  regulated  or  bur- 
dened, operates  as  a  regulation  of,  or  burden  on,  interstate 
commerce. 

It  is  not  to  be  doubted  that,  under  otir  statute,  any  citizen 
of  the  state,  or  of  any  other  state,  or  any  body  corporate  of 
either,  that  should  enter  upon  the  express  business  in  this 
state,  proposing  to  confine  itself  to  local  or  state  business,  or 
actually  doing  so,  would  be  subject  to  all  the  provisions  of 
this  statute;  and  we  cannot  see  how  it  can  be  that  an  engage- 
ment by  any  such  person,  natural  or  artificial,  in  local  busi- 
ness can  be  relieved  from  the  provisions  of  the  statute  by  an 
engagement  at  the  same  time  in  interstate  commerce  business, 
or  how  his  engagement  in  the  latter  business  can  make  the 
statute  inapplicable  to  the  other.  Is  it  true  that  the  mer- 
chant, who  may  be  doing  a  large  local  business,  can  exempt 
himself  from  the  statute  by  the  fact  that  he  may  also  do  a 
regular  business  with  customers  in  other  states,  to  whom  he 
sells  and  ships  goods?  We  do  not  think  that  any  thing  but 
interstate  and  foreign  business,  or  business  with  the  Indian 
tribes,  is  protected  by  the  clause  in  question,  or  that  that 
clause  is  the  basis  either  for  interfering  with  a  state's  domin- 
ion over  its  own  commerce  or  for  prescribing  the  mere  form  of 
its  legislation  ae  to  its  affairs. 

Our  state  statute  can  have  no  effect  as  to  any  interstate  or 
foreign  commerce  business  which  may  be  carried  *••  on  by 
the  Southern  Express  Company,  the  principal  of  the  plaintiff 
in  error,  or  by  him  as  its  agent,  or  in  fact  by  any  one.  So 
long  as  he  and  the  company  confine  their  operations  to  ex- 
press business,  constituting  interstate  or  foreign  commerce, 
they  are  exempt  from  any  interference  with  them  under  state 
legislation.     Such  commerce  is  the  subject  of  federal  regula- 


124  OsBORNB  V.  Statb.  [Florida, 

tion,  and  is  beyond  the  jurisdiction  of  state  authority.  That 
the  Southern  Express  Company  is  engaged  in  such  commerce 
is  admitted,  and  that  it  is  engaged  in  domestic  or  state  com- 
merce is  also  admitted;  and  nothing  is  clearer  than  that  the 
right  to  engage  in  interstate  or  foreign  commerce,  freed  from 
any  regulation  or  burden  of  the  same  by  the  states,  gives  no 
immunity  from  state  regulation  or  state  taxation  of  state 
commerce.  The  exclusion  of  state  interference  in  the  one  case 
is  no  more  perfect  nor  any  more  essential  than  the  exclusion 
of  federal  interference  in  the  other.  In  our  judgment  the 
Florida  statute  now  under  consideration  is,  in  so  far  as  its 
terms  can  be  construed  to  apply  to  interstate  or  foreign  com- 
merce, of  no  effect;  and  besides  this,  there  is  in  the  act,  in  so 
far  as  it  applies  to  express  companies,  nothing  that  necessa- 
rily regulates,  or  that  burdens  or  interferes  with  any  thing  that 
is  strictly  interstate  or  foreign  commerce,  or  that,  in  view  of 
the  commerce  clause  of  the  federal  constitution,  should  or 
can  properly  be  construed  to  apply  to  interstate  or  foreign 
commerce.  Any  person  or  persons,  or  body  corporate,  wishing 
to  engage  in  the  express  business,  and  confine  that  business 
to  interstate  or  foreign  commerce,  can  do  so,  and  any  effort  to 
apply  to  or  enforce  against  him  the  provisions  of  the  statute,  as 
to  license,  license  tax,  or  license  fee,  must  prove  futile.  The 
commerce  clause  of  the  constitution  of  the  United  States  pro- 
tects him  **•  against  any  such  interference.  But  because  such 
person  or  persons,  or  body  corporate,  may  have  this  right,  he  or 
they  have  not,  as  an  incident  to  it,  the  right  to  engage  in  state 
commerce,  and  the  statute,  as  a  regulation  of  state  commerce, 
is  entirely  valid.  It  is  a  legal  regulation  of  state  commerce, 
and  there  is  nothing  in  the  federal  constitution  that  exempts 
any  person  or  persons,  natural  or  artificial,  from  its  provi- 
sions. 

If  the  person  engaging  or  proposing  to  engage  in  interstate 
commerce  express  business  finds  that  to  engage  in  express 
business  which  is  state  commerce  will  or  may  take  some  of 
his  interstate  commerce  express  earnings  to  pay  the  license 
taxes  and  fees  of  the  state  commerce  business,  he  has  only  to 
refrain  from  the  latter  business  to  avoid  incurring  such  exac- 
tion from  such  earnings.  It  is  undeniable  that  taxes  on 
property  employed  in  interstate  commerce  business  do  not 
constitute  a  regulation  of  such  commerce:  Maine  v.  Grand 
Trunk  Ry.  Co.,  142  U.  S.  217;  Western  Union  Tel.  Co.  v. 
Attorney  Oerural,  125  U.  S.  530;    Pullman  Palace  Car  Co. 
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V.  Pennsylvania,  141  U.  S.  18.  And  this  mnst  be  true,  not- 
withstanding that  the  payment  of  such  taxes  cannot  be  met 
from  the  earnings  of  state  or  local  commerce.  It  is  not  suflfi- 
cient,  to  constitute  a  regulation  of  such  commerce,  that  the 
thing  complained  of  affects  it  indirectly,  incidentally,  and 
remotely:  Sherlock  v.  Ailing,  93  U.  S.  99,  102;  Smith  v.  Ala- 
bama, 124  U.  S.  465;  Railroad  Co.  v.  Peniston,  18  Wall.  5, 
30,  31. 

2.  We  fail  to  discover  any  uncertainty  or  obscurity  in  the 
statute  as  to  the  sums  required  by  it  to  be  paid  by  express 
companies  as  a  state  license  tax,  or,  we  may  add,  as  a  county, 
or  a  city,  or  town  license  tax.  The  obvious  meaning  of  the 
act,  in  80  far  as  its  provisions  relate  to  these  companies,  is  that 
each  company  shall  *®*  pay  a  state  license  tax,  and  take  out 
a  state  license,  when  it  proposes  to  do  business  in  any  city, 
or  town,  or  village  having  more  than  50  inhabitants;  the 
amount  of  such  state  license  tax  being  $200  for  cities  of 
15,000  or  more  inhabitants,  and  $100  for  cities  of  from 
10,000  to  15,000  inhabitants,  $75  for  cities  of  from  5,000  to 
10,(jOO,  $50  for  those  of  from  3,000  to  5,000,  $25  for  those  of 
from  1,000  to  3,000,  and  $10  for  towns  and  villages  of  more 
than  50  inhabitants.  Where  there  are  in  one  county  several 
cities  or  towns  or  villages  belonging  to  one  or  more  of  these 
classes,  the  company  must  take  out  a  separate  state  license 
for  each  one  of  them  that  it  may  intend  to  do  business  in, 
and  pay  the  tax  and  fee  for  the  same  as  stated.  It  of  course 
takes  out  no  license  for  any  city,  town,  or  village  that  it  does 
not  do  business  in.  Any  county  may  impose  on  a  com- 
pany doing  business  within  its  limits  a  license  tax  of  not 
more  than  50  per  cent  of  the  state  tax,  and  thus  require  the 
company  to  pay  it  not  more  than  50  per  cent  of  the  amount 
such  company  has  to  pay  to  the  state  as  a  license  tax  for 
doing  business  at  any  city,  town,  or  village,  within  the  pro- 
visions of  the  act.  If  one  company  is  doing  business  in,  say, 
three  places,  one  of  which  belongs  to  one  class,  another  to 
another  class,  and  the  third  to  still  another,  the  county  may 
impose  a  tax  on  the  company  for  each  of  the  three  places,  not 
exceeding  50  per  cent  of  the  amount  of  the  state  tax  for  that 
place.  Likewise,  any  incorporated  city  or  town  may  impose 
on  any  Buch  company  doing  business  within  its  limits  a 
municipal  license  tax  not  exceeding  50  per  cent  of  the  state 
license  tax  imposed  upon  it  for  that  place  by  the  statute. 
Whether  or  not  this  construction  of  the  statute  will  result  in 
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rendering  it  impossible  for  express  companies  *••  to  carry 
on  within  our  borders  business  that  is  local  to  the  state  is  a 
consideration  for  the  law-making  power,  but  it  cannot  be 
invoked  properly  to  influence  a  construction  that  is  contrary 
to  the  plain  meaning  of  the  statute,  made  more  palpable  still 
by  a  comparison  of  it  with  former  legislation  as  to  the  same 
matter:  Acts  1872,  p.  37;  Acts  1881,  p.  26;  Acts  1891,  p.  8. 
By  the  legislation  cited,  the  tax  was  imposed  first  on  the 
agents,  and  afterwards  changed  to  the  companies,  the  tax  on 
the  companies  being  confined  to  simply  a  state  tax,  payable 
to  the  state  treasurer,  without  any  license  from  collectors  of 
revenue,  or  any  county  or  municipal  taxation  under  the  gen- 
eral provisions  of  the  license  tax  section  of  the  statutes;  while 
now  the  state  tax  is  payable  to  the  collectors  of  revenue,  and 
the  license  is  signed  and  delivered  according  to  the  general 
provisions  of  the  ninth  section  of  the  revenue  law  of  1893, 
just  as  in  the  cases  of  many  others,  if  not  all,  the  occupations 
made  subject  to  license  by  that  section,  its  county  and  munic- 
ipal taxation  features  being  likewise  applicable  to  these  com- 
panies, just  as  ihey  are  to  merchants,  keepers  of  hotels,  liquor 
dealers,  and  banks,  and  others  too  numerous  to  designate. 
Upon  most  deliberate  consideration  we  are  satisfied  beyond 
doubt  that  any  other  construction  of  the  act  on  this  point 
"would*  be  strained  and  inconsistent,  and  contrary  to  its  mean- 
ing and  the  manifest  purpose  exhibited  by  the  statute.  The 
amount  of  the  tax,  if  not  a  matter  solely  of  legislative  discre- 
tion, is  still  not  shown  by  this  record  to  be  prohibitory  or  de- 
structive of  business;  and  if  there  be  one  or  more  counties  in 
the  state  in  which  there  is  not  even  a  village  of  50  inhabitants, 
the  fact  does  not  bring  the  act  in  conflict  with  any  provision  of 
our  constitution,  nor  does  it  impair  the  uniform  operation  of 
the  act  throughout  the  state  as  *®'  to  all  persons  standing  in 
the  situation  which  the  act  makes  the  test  of  taxation.  The 
question  of  the  population  of  any  city,  town,  or  village  has, 
as  the  petition  shows,  presented  no  insuperable  difliculty  to 
petitioner  or  his  counsel,  nor,  as  is  shown  by  the  stipulation 
between  counsel,  any  to  the  state  authorities;  and  when  it 
shall  be  made  an  issue  it  will  be  one  of  fact,  and  not  beyond 
the  power  of  the  courts  to  deal  with  successfully;  and  it  is 
entirely  clear,  from  the  case  before  us,  that  the  law  afibrds  a 
hearing  as  to  the  enforcement  of  the  criminal  features  of  the 
statutes,  and  it  would  be  improper  to  intimate  any  opinion 
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as  to  its  provisions  that  give  resort  to  levy  and  sale  of  prop- 
erty when  no  such  levy  has  been  made. 

It  cannot  be  said  that  the  detention  of  the  plaintiff  in  error 
is  without  jurisdiction,  and  therefore  he  could  or  should  have 
been  discharged  on  habeas  corpus  from  the  custody  in  which 
he  was  when  the  writ  issued:  Ex  Parte  Prince,  27  Fla.  196; 
26  Am.  St.  Rep.  67.  The  plaintiff  in  error  was  properly 
remanded  by  the  circuit  judge  for  a  hearing  before  the  crimi- 
nal court  of  record  of  Duval  county  upon  the  charge.  That 
hearing  must  be  conducted  on  principles  consistent  with  the 
conclusions  we  have  reached,  and  particularly  with  an  eye  to 
the  fact  that  our  legislation  has,  and  can  have,  no  effect  upon 
interstate  commerce,  but  is  applicable  alone  to  state  or  local 
business.  The  Southern  Express  Company  may  carry  on 
any  and  all  business  that  constitutes  interstate  or  foreign 
commerce,  free  from  regulation  by  or  under  our  laws;  but 
business  strictly  of  a  state  or  local  character  cannot  be 
exempted  from  our  laws,  or  put  beyond  our  authority,  by  its 
engaging  at  the  same  time  in  interstate  or  foreign  commerce. 
S04  The  judgment  will  be  affirmed,  and  the  cause  remanded 
for  proceedings  not  inconsistent  with  this  opinion. 


Intbrstatb  Commerce — Statb  Regulation  of — Taxation  of  Occupa- 
tions.— For  a  thorongh  discussion  of  this  subject  see  the  monographic  note 
to  People  y.  Wemple,  27  Am.  St.  Rep.  547.  See,  further,  the  recent  cases  of 
Commonwealth  v.  Smith,  92  Ky.  38;  36  Am.  St.  Rep.  678;  City  of  Bloominq- 
ton  y.  Bourkmd,  137  111.  534;  31  Am.  St.  Rep.  382;  and  State  v.  French,  109 
N.  C.  722;  26  Am.  St.  Rep.  590.  with  the  notes  thereto. 


Jacksonville,  Tampa,  and  Key  West  Railway 
Company  v.  Harris. 

fSS  Florida.  217.] 
Railroads— Liabilitt  for  Killing  Siock— Noticb  of  Claim. — A  letter 
from  an  owner  to  a  railroad  company  notifying  it  of  the  killing  of  hit 
■took  by  its  train,  of  the  time  and  place  of  the  killing,  and  request- 
ing  to  be  informed  as  soon  as  possible  what  the  company  would  pay  him 
for  the  stock,  ia  admissible  as  evidence  of  notice  and  claim  for  damages 
under  a  statute  making  railroad  companies  liable  for  failure  to  erect 
and  maintain  proper  fences  and  guards  to  exclude  stock  from  their 
tracks,  although  such  letter  fails  to  state  the  amount  of  damage 
olaimed.  Another  letter  stating  the  amount  claimed  is  also  admissible 
in  evidence,  although  it  was  not  written  until  some  time  after  the  kilU 
ing,  and  contained  an  offer  to  take  less  than  the  owner  believed  himself 
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entitled  to.  The  letters  together  constitute  ample  notice  and  present** 
tion  of  the  claim. 

Railroads— LiABiLiTT  for  Stock  Killino— Notice  of  Claim  to  Agent 
or  C!oMPANY. — It  cannot  be  assumed,  as  matter  of  law,  that  the  general 
attorney  of  a  railroad  is  not  a  general  agent  or  officer  thereof  for  the 
purpose  of  notification  and  presentation  of  a  claim  for  stock  killed  by 
the  company,  in  the  absence  of  any  attempt  by  it  to  show  that  he  was 
not  such  officer  or  ai;ent,  or  any  objection  to  proof  of  demand  upon  him 
on  the  ground  that  he  was  not  a  proper  representative  of  the  company. 

Statdtks — UoNSTRucrioN  OF  Railroad  Fence  Statute. — In  a  statute 
requiring  notice  of  claim  of  the  killing  of  stock  by  a  railroad  company 
to  be  given  '*  to  any  general  agent  or  officer  of  such  corporation  or  per- 
son, or  to  any  station,  depot,  or  other  agent  or  officer  acting  for  such 
corporation,  in  the  county  wliere  such  livestock  was  killed  or  injured," 
the  words  subsequent  to  the  word  "officer,"  where  it  appears  the  sec- 
ond time,  do  not  qualify  any  of  the  preceding  words,  except  those  after 
the  word  "person." 

Railroads— Construction  of  Fence  Law,  and  Ltabilitt  Thereunder. — 
The  general  requirement  of  the  Florida  railroad  fence  law  is  the  erec- 
tion and  maintenance,  by  corporations  and  persons  operating  railroads, 
of  substantial  fences  on  both  sides  of  the  railroad  track,  and  the  fences 
must  be  sufficient  to  exclude  all  livestock  from  the  road,  or  at  least 
such  stock  as  is  not  shown  to  be  breachy,  with  the  limitation  that  in 
lieu  of  fences,  stockguards  shall  be  erected  and  maintained  at  public 
crossings,  and  at  such  other  crossings  as  may  be  necessary  for  the  use 
of  owners  or  tenants  of  land  adjoining  a  railroad.  A  failure  to  main- 
tain such  fences  or  guards  makes  the  company  liable  for  damage  by  its 
engines  or  cars  to  livestock  caused  by  such  failure.  Where  there  is  no 
crossing  of  the  character  indicated  the  duty  is  to  maintain  a  fence  of 
the  character  named,  and,  as  between  the  owner  of  stock  and  the  com- 
pany, a  gap  and  bars  are  regarded  as  a  fence,  and  must  be  kept  in  the 
condition  necessary  for  excluding  and  turning  stock.  If  the  company 
has  erected  a  sufficient  fence,  and  it  is  thrown  or  broken  down  without 
the  company's  knowledge,  or  by  the  act  of  God,  or  by  strangers,  with- 
out the  company's  knowledge  or  consent,  the  law  accords  to  the  company 
a  reasonable  time  for  ascertaining  the  fact,  and  restoring  the  fence,  and 
if  any  damage  is  caused  by  the  fence  being  thus  down  before  there  has 
been  a  reasonable  time  or  opportunity  for  restoring  it,  after  being 
aware  of  its  being  down,  or  for  learning  of  its  being  down,  and  restoring 
it,  the  company  is  not  liable,  and  the  same  rule  applies  when  bars  or 
gates  are  left  open  without  the  company's  knowledge,  consent,  or 
fault. 

Railroads — Liabilitt  fob  Killing  Stock. — When  a  gap,  with  bars,  in 
a  railroad  fence  not  at  a  crossing  is  used  with  the  knowledge  of  the 
company  by  persons  hauling  and  supplying  it  with  wood  under  con- 
tract, and  the  bars  are  left  down  by  such  persons,  and  livestock  pass 
through  the  gap,  and  are  killed  by  the  company's  train,  the  parties  so 
leaving  the  bars  down  cannot  be  regarded  as  strangers  to  the  company. 
Their  acts  must  be  deemed  the  acts  of  the  company,  and  it  is  liable  for 
the  damage  resulting  to  the  owner  of  the  stock. 

Railroads — Liability  for  Killing  Stock — Sufficienct  of  Complaiht. 
A  complaint  alleging  that  a  railroad  company  did  not  maintain  fences 
on  tbs  sides  of  its  road  sufficient  to  exclude  livestock  therefrom,  and. 
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for  want  of  such  fences,  two  horses  of  plaintiff,  without  negligence  oa^ 
his  part,  strayed  and  went  upon  the  railroad  at  a  certain  place  not  at  ft. 
crossing,  and  where  such  fences  were  necessary,  and  were  there  killed 
by  a  certain  engine  belonging  to  such  company,  giving  the  value  of  the 
horses  so  killed,  is  good  and  sufficient  as  against  a  motion  for  arrest  of 
judgment  on  the  ground  that  the  complaint  does  not  show  that  the- 
damage  was  caused  by  a  failnre  to  erect  and  maintain  fences  or  stock- 
guards. 

Action  against  a  railroad  company  to  recover  for  stock 
killed.  The  declaration  alleged  that  the  company  did  not 
maintain  fences  on  the  sides  of  its  road  sufficient  to  turn  or 
exclude  stock  therefrom;  that  for  want  of  such  fences  two 
horses  of  the  plaintiff,  without  fault  or  negligence  on  his  part, 
strayed,  and  went  upon  the  railroad  at  a  certain  place  where. 
there  was  no  crossing,  and  where  fences  were  necessary  to- 
turn  and  exclude  livestock  from  the  road;  that  said  horses 
were  there  killed  by  a  certain  engine  and  cars  belonging  to 
said  conipany,  and  that  the  value  of  each  horse  so  killed  was 
two  hundred  dollars;  that  more  than  thirty  days  prior  this 
action  plaintiff  gave  notice  and  claim  in  writing  for  the- 
dainage  sustained  by  the  killing  of  such  horses  to  a  general 
officer  of  the  defendant  company,  but  that  it  failed  to 
pay  such  claim  for  thirty  days  thereafter,  and  has  ever 
since  failed  and  refused  to  pay  such  claim,  or  any  part; 
thereof  The  defendant  pleaded  not  guilty;  that  it  main- 
tained proper  fences  on  the  sides  of  its  track  at  the  places 
named  in  the  declaration;  that  plaintiff  was  guilty  of  con- 
tributory negligence;  and  tluit  it  never  had  been  served  with 
notice  in  writing.  The  trial  resulted  in  a  judgment  for  plain- 
tiflf  in  the  sunj  of  four  hundred  and  sixteen  dollars  and  fifty 
cents.  Defendant  appealed.  The  statute  under  which  the 
action  was  brought  provides  that  every  railroad  company 
operating  a  road  within  the  stiite  shall  erect  and  maintain 
substantial  fences  on  the  sides  of  the  road  (except  through 
towns  and  cities,  unless  they  require  it)  sufficient  to  turn  and 
exclude  all  livestock  from  its  railroad,  with  stockguards  at 
all  public  or  other  crossings,  as  may  be  necessary  for  the  user 
of  owners  or  tenants  of  land  adjoining  such  roads.  A  failure- 
to  maintain  such  fences  and  guards  renders  the  companv 
liable  for  damages  done  by  its  engines  or  cars  to  any  live- 
stock caused  by  such  failure.  When  livestock  is  so  killed  or 
injured,  the  person  entitled  to  damages  must  give  notice,  and 
present  his  claim  therefor  to  any  general  agent  or  officer  of 
the  company,  or  to  any  station,  depot,  or  other  agent  or  offi- 
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■«er  acting  for  the  corporation  in  the  county  where  the  live- 
stock was  killed,  such  notice  or  presentment  of  claim  to  be 
in  writing.  The  failure  of  the  company  to  pay  such  claim 
'vithin  thirty  days  after  notice  authorizes  suit  to  be  brought 
thereon. 


J.  R.  Parrott  and  T.  M.  Day^  Jr.,  for  the  appellant. 


■i< 


B.  M.  Miller,  for  the  appellee.  '  '    . 

•■*  Raney,  C.  J.     The  testimony  shows  that  the  horses  of 
the  plaintiflF  were  killed  near  a  wood-rack  about  a  half  mile 
from  his  home,  and  a  mile  and  a  half  from  the  town   of 
;fieville,  and  were  found  there  by  the  plaintiflF  and  the  section 
lt)08S  and  his  hands  and  others,  early  in  the  morning  of  June 
"28,  1888,  lying  on  the  side  of  the  railroad,  and  that,  as  indi- 
^cated  by  their  tracks,  they  had  walked  through  a  gap  in  the 
Tailroad  fence  and  on  to  the  railroad.     The  gap  was  used  for 
hauling  in  wood  for  the  locomotives  by  two  men  named  Ste- 
phens, who  are  spoken  of  by  one  witness  as  owning  the  rack. 
There  whs  another  rack  in  the  same  locality  owned  by  an- 
'Other  person,  but  on  the  opposite  side  of  the  gap.     There  was 
Jiio  railroad  crossing  at  the  gap.     The  plaintiflf  testifies  that 
fthe  gap  was  open  when  the  horses  were  found,  and  he  saw  no 
("bars  or  poles.     One  witness  testified  that  he  had  seen  bars  or 
-.poles,  about  the  size  of  his  arm,  up  at  the  gap,  but  did  not 
-recollect  that  any  were  up  when  he  and  plaintiflf  found  the 
•^liorses  on  the  named  day.     Another  witness  says  that  they 
•Hffere  down,  and  that  he  had  seen  the  gap  the  evening  before 
1)etween  sunset  and  dark,  and  they  were  down  then,  he  hav- 
»ing  met  the  Stephenses  coming  home  just  before  he  got  to  the 
gap.     The  foreman  of  the  section  of  the  road  where  the  liorses 
-were  killed  testified  that  it  was  a  part  of  his  duty  to  see  that 
'the  road  and  fences  were  in  proper  condition,  and   that  he 
found  the  horses  on  the  morning  stated,  and  that  the  bars 
^were  opened  on  the  side  that  the  Stephens  rack  was.     That 
there  were  three  bars  provided  for  the  gap,  reaching  from 
three  and  one-half  to  four  feet  from  the  ground.     He  had 
found  the  bars  down  before  this,  not  knowing  who  left  them 
"*••  down,  and  had  got  his  men  to  put  them  up;  that  he  had 
•warned  persons  to  put  them  up;  thinks  he  went  by  the  day 
•^efore  the  accident  at  twelve  o'clock,  and  the  Stephens  boys 
'■^ere  in  sight  with  a  load  of  wood  for  the  rack,  and  the  bars 
Nwere  down,  but  he  did  not  warn  them  to  put  them  up,  yet 
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had  done  so  before.  That  the  wood-rack  men  hauling  wood 
for  the  company  were  supposed  to  put  up  and  take  down  the 
bars.  That  he  had  notified  the  company  that  it  was  a  dan- 
gerous place;  notifying  the  roadmaster,  who  "saw  that  they 
were  kept  up,"  and  who  went  down  there  and  got  after  these 
men  about  it.  That  witness  did  not  shut  the  bars  every 
night,  as  if  he  had  he  could  not  have  done  much  of  any  thing 
else;  yet  that  he  had  them  put  up  when  he  found  them  down, 
and  would  have  done  so  on  the  day  preceding  the  accident  if 
he  had  not  seen  the  cart  coming  with  the  load  of  wood.  A 
section  hand  stated  that  he  had  put  up  the  bars  under  the 
section  master's  direction;  that  he  saw  the  bars  down  on  the 
day  and  under  the  circumstances  stated  by  the  section  mas- 
ter, and  he  never  knew  them  to  be  left  open  by  the  section 
master,  and  that  the  bars  were  not  quite  three  feet  high.  The 
testimony  as  to  the  ownership  and  value  of  the  horses  need 
not  be  stated. 

The  first  assignment  of  error  is  as  to  the  admission  in  evi- 
dence of  two  letters  offered  by  the  plaintiff.  One  of  them  is 
dated  July  4,  1888,  and  is  from  the  plaintiff,  the  substance  of 
it  being  that  the  fast  mail  train  going  south  on  the  morning 
of  June  28th  killed  two  horses  of  the  writer  near  the  eighty- 
six-mile  post,  and  that  he  was  desirous  of  knowing  what  the 
company  would  pay  him  for  them;  that  the  killing  had  been 
reported  by  the  section  master;  and  requesting  to  be  com- 
municated with  as  early  as  possible  relative  to  the  matter, 
and  to  let  him  know  what  the  company  would  do  in  the  case. 
**■*  Here  it  should  be  stated  that  the  plaintiff,  in  testifying 
as  to  the  killing  of  the  horses  and  his  finding  them,  said  that 
he  gave  notice  to  the  railroad  company,  sent  a  letter  to  Gen- 
eral Mason,  and  that  they  wrote  back  and  offered  him  eight 
dollars  for  the  horses.  The  other  letter  bears  date  September 
11,  1888,  and  is  from  B.  M.  Miller,  Seville,  Florida,  to  J.  R. 
Parrott,  attorney  for  defendant  company.  It  states  that  Har- 
ris has  retained  him  to  prosecute  his  claim  against  the  com- 
pany for  the  two  horses,  killed  on  June  28,  1888,  and  that  if 
the  company  was  willing  to  settle  the  matter  without  suit,  the 
plaintiff  would  take  two  hundred  dollars,  in  full  satisfaction 
of  his  claim;  and  if  it  would  not,  the  writer  was  instructed  to 
bring  suit  at  once,  and  asked  for  the  company's  decision  at 
once.  The  admission  of  the  second  letter  was  objected  to  on 
the  ground  that  it  was  an  offer  of  compromise,  and  not  a 
notice,  but  the  ground  of  the  objection  to  the  former  letter  is 
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not  given.  The  objections  were  overruled,  and  the  defendant 
excepted.  Waiving,  for  the  purposes  of  this  case,  the  defi- 
ciency  of  the  objection  to  the  letter  from  Harris,  we,  in  view 
of  the  letter  from  Miller,  fail  to  see  in  the  objection  urged 
here  good  ground  for  excluding  the  letter  from  Harris.  Such 
objection  is  that  the  letter  does  not  set  any  sum  as  the  amount 
of  the  damage,  or  present  his  claim.  True,  it  does  not  state 
the  amount  of  the  claim,  yet  it  presents  a  claim,  and  fully 
discloses  the  basis  of  it,  and  the  deficiency  as  to  the  amount 
is  fully  cured  by  Miller's  letter.  The  objection  to  Miller's 
letter,  that  it  was  not  written  at  the  time  of  the  killing,  is 
not  good,  the  statute  not  making  this  an  essential;  and  the 
other  one,  that  it  is  an  offer  of  compromise,  is  palpably  with- 
out merit,  even  if  we  admit  it  is  an  offer  to  take  less  th.in  the 
plaintiff  believed  himself  to  be  entitled  to.  The  two  letters, 
considered  together,  constitute  •'*  an  ample  notice  and  pre- 
sentation of  claims  under  the  statute.  Whether,  in  the  ab- 
sence of  Miller's  letter,  the  testimony  of  the  plaintiff,  that 
when  he  gave  notice  to  the  railroad  company  it  wrote  back 
and  offered  him  eight  dollars  for  the  horses,  would  not  sup- 
ply the  alleged  deficiency  of  the  plaintiff's  letter,  need  not  be 
considered. 

The  conclusion  announced  above  disposes  also  of  one  of  the 
charges  requested  by  the  defendant. 

The  second  assignment  of  error  is  as  to  a  charge  in  which 
the  judge  used,  among  others,  the  expression:  "If  you  find 
that  the  plaintiff,  after  the  killing  of  the  horses,  gave  notice 
of  such  killing  as  required  by  law,  and  made  present- 
ment of  his  claim  in  writing  for  such  killing."  The  ob- 
jection urged  is,  that  as  there  was  a  question  in  the  case 
whether  or  not  the  notice  and  claim  had  been  presented  to 
any  one  of  the  ofiicers  specified  in  the  statute,  the  jury  should 
have  been  instructed  what  the  law  was,  in  order  that  they 
might  pass  understandingly  on  that  point.  Under  the  facts 
of  the  case,  we  do  not  see  that  the  instruction  was  calculated 
to  mislead  the  jury.  If  defendant  desired  any  further  instruc- 
tion they  should  have  asked  for  it.  It  cannot  be  assumed,  as 
a  matter  of  law,  that  the  general  attorney  of  the  company, 
which  Mr.  Parrott  is  testified  by  one  of  the  witnesses  to  have 
been,  was  not  a  general  agent  or  oflBcer  of  the  company  within 
the  meaning  of  the  act,  or  that  General  Mason,  to  whom  it 
must  be  concluded  the  letter  from  the  plaintiff  was  written, 
was  not  a  proper  officer  or  agent,  within  the  meaning  of  the 
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act,  to  give  notice  to:  Indianapolis  etc.  R.  R.  Co.  v.  Truitt,  24 
Ind.  162.  In  the  absence  of  any  attempt  upon  the  ***  part 
of  the  company  to  show  that  Parrott  was  not  an  officer  or 
agent  of  the  company  for  the  purposes  of  notice  and  demand 
under  the  act,  the  jury  were  justified  in  concluding  that  he 
was  such  an  officer  or  agent.  The  conduct  of  the  company 
in  the  premises  is  at  least  a  tacit  admission  that  he  was;  the 
notice  to  Mason  was  recognized  by  the  company,  in  its  offer 
of  eight  dollars,  as  having  been  given  to  a  proper  representa- 
tive, and  no  objection  to  proof  of  demand  upon  Parrott  was 
made  on  the  ground  that  he  was  not  a  proper  representative 
of  the  company. 

Another  charge  requested  by  the  defendant,  and  properly 
refused,  may  be  disposed  of  by  saying  of  the  provision  of  the 
statute  requiring  notice  of  claim  to  be  given  "to  any  general 
agent  or  officer  of  such  corporation,  or  person,  or  to  any 
station,  depot,  or  other  agent  or  officer  acting  for  said  corpo- 
ration in  the  county  where  said  livestock  was  killed  or 
injured,"  that  the  words  subsequent  to  the  word  "officer," 
where  it  appears  the  second  time,  do  not  qualify  any  of  the 
preceding  words  except  those  after  the  word  "person." 

An  instruction  requested  by  the  defendant,  and  the  refusal 
of  which  is  made  the  basis  of  an  assignment  of  error,  is:  "  If 
you  find  that  the  cause  of  the  presence  of  the  plaintiff's 
horses  on  the  defendant's  railroad  track  was  the  negligence 
of  persons,  not  the  agents  or  servants  of  the  defendant,  in 
leaving  down  the  bars  provided  by  the  defendant  to  close  an 
opening  in  the  fence,  and  that  the  defendant,  its  agents,  and 
servants  were  not  guilty  of  negligence  in  failing  to  replace  the 
bars,  you  will  find  for  the  defendant." 

A  disposal  of  this  point  requires  some  observations  upon 
the  nature  of  the  statute.  The  general  requirement  of  the  act 
is  the  erection  and  maintenance,  by  corporations  and  persons 
operating  railroads  in  our  **''  state,  of  substantial  fences  on 
both  sides  of  the  railroads,  and  the  fences  must  be  sufficient 
to  exclude  or  turn  all  livestock  from  the  roads,  or  at  least 
such  stock  as  are  orderly,  or  not  shown  to  be  breachy.  This 
requirement  is  not  applicable  in  cities  or  towns  unless  they 
make  it  so.  Tliere  is  a  limitation  upon  the  general  require- 
ment, even  outside  of  cities  and  towns,  which  is  that  in  lieu 
of  fences,  stockguards  shall  be  erected  and  maintained  at 
public  crossings,  and  at  such  other  crossings  as  may  be  neces- 
sary for  the  use  of  owners  or  tenants  of  land  adjoining  a  rail- 
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road.  In  case  of  a  failure  upon  the  part  of  a  railroad  company 
to  erect  and  maintain  a  fence  of  the  character  indicated, 
wherever  the  statute  so  requires,  the  company  is  made  liable 
for  all  damage  by  its  engines  or  cars  to  any  livestock, 
caused  by  a  failure  to  erect  or  maintain  such  a  fence.  If  a 
failure  upon  the  part  of  the  company  to  erect  or  to  maintain 
the  fence  or  stockguard,  as  the  case  may  be,  at  a  place  where 
the  statute  contemplates  that  one  or  the  other  shall  be  main- 
tained, is  the  true  cause  of  the  injury,  such  neglect  of  duty 
makes  the  company  liable.  Where  there  is  no  public  cross- 
ing, nor  a  crossing  that  is  necessary  for  the  use  of  owners  or 
tenants  of  lands  adjoining  a  railroad,  the  duty  is  to  maintain 
a  fence  of  the  character  indicated.  Here  there  is  no  crossing 
of  any  kind,  and  the  simple  question  is.  Has  such  a  fence,  as 
the  law  requires  to  exempt  the  railroad  company  from  liabil- 
ity for  injury  to  livestock,  been  maintained?  As  between  the 
owner  of  livestock  and  the  company,  the  gap  and  bars  are  to 
be  regarded  as  a  fence,  and  the  company's  measure  of  duty 
is  not  diminished  by  the  existence  of  the  gap  and  bars.  It 
was  at  least  the  duty  of  the  company  to  maintain  the  gap 
and  bars  in  an  eflBcient  condition  for  excluding  and  *** 
turning  livestock  from  the  railroad.  These  gates,  says  the 
opinion  in  Chicago  etc.  Ry.  Co.  v.  Harris^  54  111.  528,  speaking 
of  one  at  a  farm  crossing,  are  a  part  of  the  fence,  and  the 
duty  to  keep  their  fences  in  repair  includes  the  duty  of  keep- 
ing them  safely  and  securely  closed,  so  as  to  afford  equal  pro- 
tection from  stock  getting  upon  their  roads  at  such  places  as 
at  other  points.  It  is  true  that  where  a  company  has  erected 
a  suflBcient  fence,  and  such  fence  is  thrown  or  broken  down 
without  the  company's  knowledge,  by  the  act  of  God,  or  by 
strangers  without  the  company's  knowledge  or  consent,  the 
law  accords  to  the  company  a  reasonable  time  for  ascertain- 
ing the  fact  and  restoring  the  fence,  and  if  any  damage  is 
caused,  by  the  fence  being  thus  down,  before  there  has  been 
a  reasonable  opportunity  or  time  for  restoring  it  after  being 
aware  of  its  being  down,  or  for  learning  of  its  being  down  and 
restoring  it,  the  company  will  not  be  liable;  and  a  somewhat 
similar  doctrine  is  applicable  where  bars  or  gates  at  a  cross- 
ing are  left  open  without  the  company's  consent  or  fault: 
Harrington  v.  Chicago  etc.  R.  R.  Co.,  71  Mo.  384;  Clardy  v. 
St.  Louis  etc.  Ry.  Co.,  73  Mo.  576;  Case  v.  St.  Louis  etc.  R.  R^ 
Co.,  75  Mo.  668;  Walthers  v.  Missouri  Pacific  Ry.  Co.,  78  Mo. 
617;  Rutledye  v.  Hannibal  etc.  R.  R.  Co.,  78  Mo.  286;  Perry  v. 
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Duhuque  etc.  Ry.  Co.,  36  Iowa,  102;  Aylesworth  v.  Chicago  etc. 
R.  R.  Co.,  30  Iowa,  459;  Henderson  v.  Chicago  etc.  R.  R.  Co.,  39  ' 
Iowa,  220;  Davis  v.  Chicago  etc.  R.  R.  Co.,  40  Iowa,  292;  Munch- 
V.  New  York  Cent.  R.  R.  Co.,  29  Barb.  647;  Hodge  v.  New  Yorh 
Cent.  etc.  R.  R.  Co.,  27  Hun,  394;  Morrison  v.  New  York  etc 
R.  R.  Co.,  32  Barb.  568;  Robinson  v.  Grand  Trunk  Ry.  Co.,  3^ 
Mich.  322;  Toledo  etc.  Ry.  Co.  v.  ««»  Eder,  45  Mich.  329,- 
Grand  Rapids  etc.  R.  R.  Co.  v.  Monroe,  47  Mich.  152;^  Lemon  v.. 
Chicago  etc.  Ry.  Co.,  59  Mich.  618;  Brown  v.  Milwaukee  etc.  Ry^ 
Co.,  21  Wis.  39;  91  Am.  Dec.  456;  Goddard  v.  Chicago  etc.  Ry^ 
Co.,  54  Wis.  548;  Illinois  Cent.  R.  R.  Co.  v.  Swearingen,Al  IlL. 
206;  Chicago  etc.  R.  R.  Co.  v.  Saunders,  85  111.  288;  Toledo  etc, 
Ry.  Co.  V.  Daniels,  21  Ind.  256;  Indianapolis  etc.  R.  JK.  Co^  v— 
Triiitt,  24  Ind.  162.  Here,  however,  there  is  no  such  case;  ona 
the  contrary,  the  gap  is  one  which  was  not  only  authorized  by^ 
the  company,  but  also  used  solely  for  a  purpose  or  to  an  end- 
that  was  essential  to  the  operation  of  the  road.  Grant  that  it- 
is  said  that  the  parties  who  hauled  the  wood  owned  the  wood^ 
racks,  still  it  is  clear  that  they  were  furnishing  the  wood  and 
hauling  it  in  through  the  gap,  and  depositing  it  on  the  racks, 
close  to  the  track  under  contract  with  the  company  and  for 
its  use,  and  it  is  apparent  from  the  testimony  of  the  com- 
pany's employees  that  the  company  regarded  the  keeping  oT 
the  bars  up  as  a  part  of  the  company's  duty,  and,  moreover^, 
was  aware  that  it  could  not  rely  on  the  men  engaged  in  haul- 
ing the  wood  to  perform  that  duty.  The  leaving  of  the  bara^ 
down  by  these  persons,  or  any  of  them,  while  engaged  in  haul- 
ing wood,  was  not  the  act  of  a  mere  stranger  to  the  com  pan  y- 
within  the  meaning  of  the  cases  cited  above,  but  was  an  act. 
donp  by  those  who,  as  between  the  company  and  the  public, 
were  acting  for  the  company;  and  the  only  reasonable  infer- 
ence to  be  drawn  from  the  testimony  is  that  the  bars  were 
left  down  by  these  parties  the  afternoon  before  the  accident^ 
and  while  hauling  wood  for  the  company,  and  there  is  no^ 
proof,  nor  can  it  be  assumed,  that  they  *'®  were  ever  put  up- 
after  being  seen  by  such  agents  to  be  down. 

Under  a  statute  of  New  York,  requiring  railroad  corpora-- 
tions  to  erect  and  maintain  fences  on  both  sides  of  their  roads, 
no  exception  being  made  or  permission  given  thereby  for 
openings  or  gates  for  the  use  of  the  corporation  or  its  cus-- 
tomers,  or  the  public  generally,  but  only  for  the  use  of  adjoin- 
ing proprietors,  it  was  decided  in  Spinner  v.  New  York  Cent^ 
etc.  R.  R.  Co.,  67  N.  Y.  153,  that  if  the  company  permits  or 
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acquiesces  in  the  use,  in  its  business,  by  its  customers,  of 
a  gate  constructed  by  it  at  a  farm  crossing,  so  that  the  gate 
does  not  serve  the  end  of  a  fence,  it  is  in  default.  The  gate 
; through  which  the  plaintiff's  cattle  entered,  had  for  several 
years  been  used  almost  daily  in  the  business  of  loading  and 
unloading  freight,  vehicles  delivering  or  taking  goods  passing 
in  and  out  thereat;  and  in  this  business  the  company's  serv- 
ants had  helped.  In  consequence,  the  gate  was  left  open 
at  the  close  of  the  day's  business,  and  would  be  closed  in  the 
evening  or  at  midnight  by  defendant's  servants.  The  adjoin- 
ing proprietor,  for  whose  use  the  gate  was  originally  erected, 
had  not  used  it  for  six  weeks  before  the  accident,  and  had 
tio  knowledge  of  its  use  for  his  purposes  on  the  preceding  day. 
The  cattle  had  escaped  from  plaintiff 'sinclosure  in  thenight- 
"time  on  to  the  highway,  and  thence  through  the  gate,  and 
had  got  on  to  the  railroad  and  been  killed  or  injured  by  a 
passing  train.  It  was  held  that  the  evidence  was  sufficient 
to  authorize  an  inference  by  the  jury  that  the  gate  was  open 
by  reason  of  its  use  by  defendant's  customers  during  the  day, 
-or  some  day  shortly  prior;  that  the  defendant  had  sufficient 
notice  that  the  gateway  had  been  diverted  from  its  original 
purpose  to  a  common  passageway  for  its  customers,  and  that 
it  was  often  *'*  left  open  in  consequence  thereof;  that  the 
opening  of  it  at  all,  by  its  assent  or  acquiescence,  was  in  con- 
travention of  the  statute,  and  that  if  such  use  of  the  gate  was 
Tiot  of  itself  suflScient  to  charge  defendant,  it  was  bound  to  see 
that,  when  the  use  of  it  for  the  day  was  over,  it  was  well  closed, 
and  that  for  a  neglect  of  this  duty  it  was  liable.  It  is  said 
in  the  opinion,  that  when  the  farm-gate  is  put  to  the  use  of 
the  company  or  its  customers,  or  made  subservient  to  the 
business  of  the  former,  it  is  not  a  farm-gate  pro  tanto,  but  as 
:a  panel  in  the  fence  taken  down  by  it  or  them,  and,  if  left 
open,  it  is  as  a  panel  left  fallen  down.  That  it  is  bound  to 
<keep  that  gate  also  in  good  repair,  not  simply  in  sound  mate- 
Tial  condition,  but  in  such  state  as  is  required  for  a  division 
rfence,  or  as  will  turn  away  cattle  from  its  track.  If  it  per- 
mits, invites,  and  shares  in  such  a  use  of  the  gateway  as,  to 
its  knowledge  or  notice,  results  in  the  gate  not  serving  the 
^nd  of  a  fence,  it  fails  in  its  duty.  In  effect,  the  gate  is  then 
mo  longer  merely  a  gate  at  a  farm  crossing,  for  the  use  alone 
of  an  adjoining  proprietor,  but  it  has  become  the  fence  of  the 
-defendant.  When  it  has  knowledge  or  notice  that  the  gate 
is  customarily  left  open,  or  when,  from  the  manner  of  the 
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use  of  it,  it  has  notice  that  such  result  is  likely  to  happen, 
it  is  in  statutory  default  if  it  does  not  see  to  the  closing  of  it, 
when  the  use  of  it  is  over  for  the  day  or  other  shorter  period. 

In  Cleveland  etc.  R.  R.  Co.  v.  Swijt^  42  Ind.  119,  the  railroad 
had  been  fenced,  but  a  panel  of  the  fence  had  been  cut  out 
and  made  into  the  form  of  a  gate,  but  not  hung  on  hinges, 
and  the  opening  was  used  by  persons  hauling  wood  and 
placing  it  near  the  railroad  track,  and  this  was  done  with  the 
consent  of  the  railroad  company,  or  without  objection  from 
it,  a  *'*  subtenant  of  the  plaintiff  being  one  of  the  persons 
hauling  wood;  and  while  he  was  so  hauling,  the  gate  was  so 
set  up  that  hogs  of  the  plaintiff  passed  through  the  opening 
and  upon  the  railroad,  and  were  killed,  and  it  was  held  that 
these  facts  did  not  show  such  negligence  on  the  part  of  the 
plaintiff  as  to  prevent  his  recovery;  and  that  if  a  railroad 
company  allow  an  opening  to  be  made  in  the  fence  inclosing 
its  road,  and  left  insecure,  it  cannot  be  said  that  the  road  is 
securely  fenced;  and  if  animals  pass  through  the  same  and 
upon  the  railroad,  and  are  killed,  the  company  is  liable  with- 
out proof  of  negligence  on  the  part  of  the  company:  See,  also, 
Laude  v.  Chicago  etc.  Ry.  Co.,  33  Wis.  640;  Indianapolis  etc. 
R.  R.  Co.  V.  Logan,  19  Ind.  294;  Rlinois  Cent.  R.  R.  Co.  v. 
Arnold,  47  111.  173;  Chicago  etc.  Ry.  Co.  v.  Harris,  54  111.  528. 

It  could  not  be  inferred,  at  all  reasonably,  from  the  evidence 
that  the  bars  were  left  down  by  any  one  but  the  men  who 
were  shown  to  have  been  engaged  in  hauling  wood,  and  this 
being  so,  and  those  men,  according  to  the  principles  govern- 
ing the  case,  not  being  strangers  to  the  company,  there  was 
no  error  in  refusing  the  instruction.  Considering  the  charac- 
ter of  the  testimony  just  referred  to,  the  instruction  was  more 
or  less  irrelevant,  and  was  calculated  to  mislead  the  jury,  if 
not  accompanied  by  a  qualification  excluding  the  idea  that 
those  hauling  wood  are  not  such  strangers.  The  judge, 
among  other  instructions,  told  the  jury  that  a  railroad  com- 
pany is  not  liable  for  horses  killed  by  its  trains,  unless  it  was 
negligent,  or  failed  to  erect  and  maintain  proper  fences  and 
stockguards,  and  that  the  burden  was  upon  the  plaintiff  to 
show  that  the  company  did  not  maintain  fences  sufficient 
to  exclude  and  turn  livestock. 

"'  The  declaration  is  sufficient  against  the  objection  that 
it  does  not  show  that  the  damage  was  caused  by  a  failure  to 
erect  or  maintain  said  fences  or  stockguards,  and  the  motion 
in  arrest  of  judgment  was  properly  denied;  and  the  other 
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assignments  of  error,  in  so  far  as  they  merit  Qotice,  are  dis- 
posed of  by  what  has  been  said.  ...^^  loini   ' 
The  judgment  is  affirmed.                , .  .  >,    ji  lo  o^i-  -.  >;.  < 

Railroads— Killing  Stock— SoFFiciEWTukMATO  PoR  DAHAora.— 
Where  the  owner  of  an  animal  killed  by  a  railroad  in  the  operation  of  its 
train*  makes  out  a  bill  in  writing,  stating  an  account  in  favor  of  himself 
against  the  company  for  the  value  of  the  animal  killed,  giving  the  date  of 
the  accident,  and  presents  said  bill  to  the  company  within  thirty  days  from 
the  date  of  the  accident,  this  was  held  a  sufficient  demand  upon  the  company 
in  an  action  to  recover  the  value  of  the  animal:  Fort  Scott  etc  S.  R.  Co.  v. 
Holman,  45  Kan.  167. 

Railroads — Killino  Stock — Liability  For  Not  Maimtahiino  Fencbs: 
See  the  notes  to  Missouri  Pac.  Ry.  Co.  v.  Oedney,  21  Am.  St.  Rep.  289;  3/em- 
fthia  etc.  R.  R.  Co.  v.  Keir,  *20  Am.  St.  Rep.  162,  and  the  extended  notes  to 
Tonawanda  R.  R.  Co.  v.  Hunger,  49  Am.  Dec.  268.  A  railroad  is  liable  for 
injuries  occasioned  by  a  failure  to  erect  and  maintain  substantial,  legal,  and 
sufficient  fences  on  each  side  of  their  tracks  where  this  duty  is  imposed  upoa 
them  by  law:  Whitney  v.  Atlantic  etc.  R.  R.  Co.,  44  Me.  362;  69  Am.  Dec, 
10.3,  and  note;  Oorvian  v.  Pacific  R.  R..  26  Mo.  441;  72  Am.  Dec.  220,  and 
note;  Browne  v.  Providence  etc.  R.  R.  Co.,  12  Gray,  55;  7 1  Am.  Dec.  736,  and 
note;  Congdon  v.  Central  Vermont  R.  R.  Co.,  56  Vt.  390;  48  Am.  Rep.  793, 
and  note;  Missouri  Pac.  Ry.  Co.  v.  Baxter,  45  Kan.  520;  Daeres  v.  Oregon 
Ry.  etc.  Co.,  1  Wash.  525;  Heller  v.  Abbott,  79  Wis.  409;  Oregon  Ry.  etc. 
Co.  V.  Daeres,  1  Wash.  195. 

A  Railroad  Is  Liablr  For  a  Servant's  Neqliqence  in  leaving  a  fence 
open,  whereby  the  plaintiff's  horses  escaped  and  were  injured  by  a  passing 
train,  though  the  servant  was  a  day  laborer,  and  his  act  was  done  at  night. 
and  not  in  the  business  of  the  company:  Chapman  v.  New  York  etc.  R.  R. 
Co.,  33  N.  y.  369;  88  Am.  Dec.  392. 

Railroads— Killing  Stock — Notice  of  Defect  in  Fences. — If  a  rail, 
road  fence  is  suddenly  destroyed  by  some  accident  against  which  the  com< 
pany  could  not  provide,  it  may  be  that  the  company  would  not  be  subject  to 
the  absolute  liability  of  the  statute  if  immediate  steps  were  tken  to  rebuild: 
Brown  v.  Milwaukee  etc.  Ry.  Co.,  21  Wis.  39;  91  Am.  Dec.  456.  A  railroad 
bound  to  keep  fences  along  its  road  in  repair,  after  a  portion  of  the  same  has 
been  down  for  several  days,  is  presumed  to  have  had  notice  of  the  fact: 
Norris  v.  Androscoggin  R.  R.  Co.,  39  Me.  273;  63  Am.  Dec.  621,  and  note. 
In  an  action  against  a  railroad  for  damages  caused  by  its  fence  being  out  of 
order,  evidence  that  its  condition  was  defective  two  months  is  admissible  to 
show  that  its  condition  was,  or  ought  to  have  been,  known  to  the  company: 
Brown  v.  Milwaukee  etc.  Ry.  Co.,  21  Wis.  39;  91  Am.  Dec.  456.  See.  further, 
the  note  to  Antisdel  r.  Chicago  etc  Ry.  Co.,  7  Am.  Rep.  47. 
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"Watrous  v.   Morrison. 

[33  Florida,  261.] 

Boundaries— SuRVEi,  When  Controls. — lu  the  sale  of  lands  in  eectiona^ 
or  subdivisions  thereof,  including  lots,  according  to  the  government  sur- 
vey, the  survey  as  actually  made  controls,  if  the  monuments,  corners^ 
or  lines  actually  established  can  I  u  located  or  proved.  Courses  and  dis* 
tances  yield  to  such  corners  and  iiiies. 

Boundaries — Agreement  Concerning — Binding,  Effect  of. — While  the 
title  to  real  estate  cannot  be  transferred  by  verbal  agreement,  yet,  if 
the  boundary  between  contiguous  lands  is  uncertain  and  disputed,  the 
owners  of  such  lands  may  agree  upon  a  certain  line  as  a  permanent 
boundary  line;  and  if  the  agreement  is  followed  by  actual  occupation, 
according  to  such  line  as  the  boundary,  the  line  is  binding  upon  them 
and  their  successors  in  title  as  the  boundary.  Such  lino  becomes  bind- 
ing, not  upon  the  principle  that  the  title  to  real  estate  can  be  passed  by 
parol,  but  for  the  reason  that  the  proprietors  have,  by  such  consent  and 
conduct,  agreed  permanently  upon  the  limits,  or  the  extent,  of  their 
respective  lands  or  property. 

Boundaries — Adverse  Possession. — In  cases  of  mistake  as  to  the  true 
boundary  line  between  adjoining  lands,  the  real  test,  as  to  whether  or 
not  a  title  is  acquired  by  a  holding  for  the  period  of  the  statute  of  limi- 
tations, is  the  intention  of  the  party  holding  beyond  the  true  line.  If 
such  occupation  is  by  mere  mistake,  with  no  intention  on  the  part  of 
the  occupant  to  claim,  as  his  own,  land  which  does  not  belong  to  him. 
but  he  intends  to  hold  only  to  the  true  line,  wherever  it  may  be,  the 
holding  is  not  adverse.  If,  however,  the  occupant  takes  possession^ 
believing  the  land  to  be  his  up  to  the  mistaken  line,  and  claiming  title 
to  it,  so  holds,  the  holding  is  adverse.  The  intent  to  claim  title  up  to 
the  line  is  an  indispensable  element  of  adverse  holding;  the  claim  of 
right  must  be  as  broad  as  the  possession.  Simple  acquiescence,  or 
lying  by  without  objection  for  the  statutory  period,  in  case  of  such 
adverse  holding,  binds  the  party  so  lying  by  to  the  line,  though  not  the 
true  line. 

Ejbciment — Adverse  Possession — Opinion  Evidence. — A  party  to  ao 
action  of  ejectment  cannot  testify  that  he  has  been  in  open,  notorious^ 
and  actual  possession  of  the  disputed  land.  Such  evidence  calls  for  the 
mere  opinion  of  the  witness  on  a  material  issue  of  fact,  which  it  is  the 
province  of  the  jury  to  decide  under  proper  instructions  from  the  court. 

PXACTiCE — Evidence. — The  exclusion,  on  an  erroneous  ground,  of  a  ques- 
tion is  entirely  immaterial  when  the  bill  of  exceptions  shows  that  the 
witness  has,  without  objection,  both  before  and  after  such  exclusion* 
testified  fully  as  to  the  point  covered  by  such  question. 

BlxoTMBNT — Evidence. — A  question  pat  to  a  party  in  ejectment,  testifying 
in  his  own  behalf  as  to  whether  or  not  he  has  ever  admitted  that  the 
land  in  dispute  did  not  belong  to  him,  is  properly  excluded.  Whatever 
in  the  nature  of  such  an  admission  may  have  passed  between  such  party 
and  any  one  else  is  admissible  to  be  proved  by  either  party  in  the 
proper  way,  and,  whatever  may  be  testified  to  as  having  so  passed,  can 
be  denied  by  either  party,  or  explained  by  him  by  a  statement  of  hia 
recollection  of  what,  if  any  thing,  passed;  but  his  opinion  as  to  whether 
it  constituted  an  admission  is  properly  excluded  from  the  jury. 
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Ejectment — Evidence  of  Boondaky  Limb. — In  ejectment  the  defendant 
may  testify  aa  to  a  conversation  had  with  the  husband  of  the  then  owner 
of  the  land  in  dispute,  in  reference  to  the  boundary  line  thereof,  as  such 
couversatioD  may  tend  to  show  an  intention  on  the  part  of  the  defend- 
ant to  claim  the  land  as  his  own  up  to  the  line  to  which  he  holds  exclu- 
sive of  any  other  right,  and  independent  of  such  line  being  the  true  line. 

Ejectment— Evidence  of  Boundaky.— A  party  in  ejectment  may  testify 
as  to  his  knowledge  of  any  objection  made  by  a  deceased  prior  owner  of 
the  opposing  party's  title  to  a  stated  line  as  the  boundary  line  of  the 
land  in  dispute. 

Boundaries  by  Agreement — Adverse  Possession. — If,  when  parties  in 
ejectment  became  the  owners  in  fee  of  the  land  in  dispute,  there  has  not 
been  established  a  true  line  or  boundary  between  them,  nor  such  an 
adverse  holding  by  the  defendant  aa  is  necessary  to  perfect  his  right 
under  the  statute  of  adverse  claim  up  to  that  time,  and  they  then  agree 
to  have  the  true  boundary  established  by  a  survey,  and  to  abide  thereby, 
the  jury  may  find  that  defendant's  claim  or  holding  was  only  intended 
to  be  to  the  true  line,  wherever  it  might  be  when  legally  established  by 
proper  methods. 

Adverse  Possession. — "Notoriou.s,"  as  used  in  defining  an  adverse  hold- 
ing, means  that  the  possession  or  character  of  the  holding  possesses  such 
elements  of  notoriety  that  the  owner  may  be  presumed  to  have  notice 
of  it  and  of  its  extent.  To  declare  to  the  jury  that  the  adverse  holding 
must  be  asserted  at  all  times  and  in  all  places,  whenever  necessary  to  make 
such  claim  generally  known  and  understood,  is  calculated  to  mislead,  by 
leaving  it  to  the  jury  to  decide  at  what  times  and  places  it  is  necessary 
to  make  such  claim  generally  known  and  understood. 

Boundaries  by  Agreement — Who  Bound  by. — A  nonconsenting  owner  is 
not  bound  by  an  agreement  of  the  other  owners  as  to  a  boundary  line 
between  adjoining  lands,  nor  is  any  stranger  thereto  bound  who  may 
claim  under  such  nonconsenting  owner,  but  should  a  consenting  owner 
afterwards  become  the  owner  of  the  entire  tract  in  which  he  was  inter- 
ested, or  of  a  distinct  part  of  it,  and  continue  to  recognize  the  boun- 
dary line  previously  agreed  and  acted  on  by  him  and  the  owner  of  the 
adjoining  land,  such  line  is  binding  on  him  to  the  extent  of  his  several 
ownership. 

Boundaries  by  Agreement. — An  agreement  to  settle  an  uncertain  or  dis- 
puted boundary  line  need  not  be  made  if  the  line  is  run.  Parties  may 
agree  orally  to  have  an  uncertain  or  disputed  line  run,  and  that  it  shall 
be  the  controlling  line,  and  if  they  afterwards  treat  it  as  the  permanent 
dividing  line,  by  improving  up  to  it,  or  otherwise,  they  are  confined  to 
that  line. 

Boundaries. — In  Adverse  Claims  of  Premlses  lying  upon  an  unsettled 
boundary  the  claim  must  be  open,  notorious,  and  continued,  and  must  be 
asserted  at  all  times  in  conversations  between  the  parties  in  relation  to 
such  botnidary. 

Boundaries  by  Agreement — Estoppel. — An  agreement  between  owners 
of  adjoining  lands  to  employ  a  common  agent  or  surveyor  to  run  a  line 
and  set  up  a  boundary  between  them,  when  the  dividing  line  is  sus< 
ceptible  of  being  correctly  located,  does  not  estop  either  party,  or  their 
grantees,  from  showing  an  error  in  such  line. 

Boundaries — Adverse  Po.ssession. — Possession  by  one  coterminous  owner 
may  have  been  taken  purely  by  mistake,  but  may  have  been  held  after< 
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wards  adversely  to  any  right  of  the  adjoining  proprietor  or  any  other 
person,  intentionally,  avowedly,  openly,  and  continuously.  When  at 
the  time  of  a  conveyance  the  holding  or  possession  was  by  mistake,  and 
without  intention  to  claim  independently  of  the  correctness  or  error  of 
the  line  held  up  to,  the  conveyance  is  not  void,  as  the  holding  is  not 
adverse.  When  the  holding  is  with  the  intention  to  claim  the  land 
adversely,  independent  of  the  correctness  or  error  of  the  boundary  line, 
and  the  claim  of  title  and  the  possession  are  of  a  character  to  render 
the  possession  adverse  to  the  true  line  within  the  meaning  of  the  stat- 
ute of  limitations,  a  conveyance  by  the  disseisee  is  void  aa  against  the 
disseisor  as  to  such  of  the  laud  as  was  so  occupied  at  the  time  of  the 
conveyance. 
Pbactice — Instructions. — A  statement  in  a  motion  for  a  new  trial  as 
•mbodied  in  a  bill  of  exceptions,  to  the  effect  that  the  court  erred  iu 
refusing  to  give  certain  instructions,  is  not  proper  evidence  that  they 
were  duly  presented  to  the  trial  judge,  and  such  instructions  cannot  be 
considered  on  appeal. 

/.  B.  Wall,  for  the  appellant. 

H.  C.  Macfarlane,  and  Sparkman  and  SparkmaUf  for  the 
appellee. 

***  Raney,  C.  J.  This  is  an  action  of  ejectment  instituted 
June  22,  1885  (Rev.  Stats.,  sec.  1282),  by  Morrison  against 
Watrous,  and  in  which  the  controversy  is  as  to  the  boundary 
line  between  lots  1  and  2,  township  29,  range  18,  south  and 
east,  such  lots  being  in  Hillsborough  county,  and  riparian  to 
Hillsborough  bay,  now  frequently,  if  not  usually,  called 
Tampa  bay. 

Morrison  deraigns  title  to  lot  I  from  the  trustees  of  the 
Internal  Improvement  Fund  of  Florida,  who  conveyed  it  in 
April,  1875,  to  Mrs.  Sarah  C.  Taylor,  she  being  the  wife  of 
John  M.  Taylor.  Afterwards,  on  March  14, 1876,  Mrs.  Taylor 
and  her  husband  conveyed  an  undivided  interest  therein  to 
James  E.  Lipscomb,  who,  according  to  the  testimony  of  Mr. 
Taylor,  was  interested  originally  to  this  extent  in  the  purchase 
from  Biic^i  trustees;  and  subsequently,  Mrs.  Taylor  and  Mr. 
Lipscomb  made  partition  of  the  lot  between  themselves,  she 
taking  the  southern  portion,  containing  thirty-three  acres, 
more  or  less,  and  he  the  remainder  or  northern  portion  of  the 
lot,  such  northern  portion  having  a  western  boundary  of 
thirteen  chains,  and  containing  forty  acres,  more  or  less;  the 
deed  to  her  bearing  date  June  18,  1877,  and  that  to  him  the 
twenty-second  day  of  the  same  month.  On  April  16,  1878, 
Lipscomb  ***  and  wife  conveyed  the  former's  portion  to 
Morrison,  and  on  the  tentii  day  of  October  following  Taylor 
and  wife  conveyed  Mrs.  Taylor's  portion  to  binu 
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Watrous  deraigns  title  to  lot  2  from  the  United  States  in 
this  wise:  Harriet  C.  Chase  conveyed  by  deed  dated  December 
5,  1875,  with  covenants  of  general  warranty,  to  Spranger  and 
Lang,  and  they  on  March  1,  1876,  conveyed  to  Watrous  by 
deed  containing  similar  covenants;  and  on  July  13,  1885,  a 
patent  to  Harriet  C.  Chase,  widow  of  Samuel  C.  Chase,  for 
the  land  was  issued  by  the  United  States,  it  reciting  that  she 
had  paid  for  the  land  under  the  act  of  Congress  of  April 
24,  1820. 

The  loctbs  in  quo,  which  Morrison  sues  to  recover,  is  a 
piece  of  land  seeming  to  be  nearly  rectangular  in  shape, 
and  containing  four  and  ninety-seven  one  hundredths  acres. 
According  to  Morrison's  contention,  it  is  a  part  of  lot  1, 
lying  in  the  extreme  western  part  thereof,  and  extending 
the  whole  length  of  the  lot,  north  and  south,  he  relying 
on  a  survey  made  by  C.  E.  Worth  in  July,  1884.  Accord- 
ing to  the  position  taken  by  Watrous,  the  land  contended 
for  is  in  the  extreme  eastern  part  of  lot  2,  extending  the 
whole  length  thereof,  north  and  south,  he  relying  more 
particularly  on  a  survey  made  by  W.  F.  White  in  the  year 
1876.  Watrous  claims  to  have  been  in  adverse  possession  up 
to  tlie  White  line  since  1878;  Morrison,  on  the  contrary,  con- 
tending that  whatever  possession  Watrous  had  was  not  adverse 
to  Morrison  or  to  the  title  under  which  he  claims.  The  verdict 
was  for  the  plaintifiF,  but  without  mesne  profits.  Watrous  has 
appealed  from  the  judgment. 

In  the  sale  of  lands  in  sections,  or  subdivisions  thereof, 
including  lots,  according  to  the  government  survey,  the  survey 
as  actually  made  controls:  Miller  ***  v.  Wliite,  23  Fla.  301; 
Liddon  v.  Hodnett,  22  Fla.  442.  It  is  the  survey  as  it  was 
actually  run  on  the  ground  that  governs,  if  the  monuments, 
corners,  or  lines  actually  established  can  be  located  or  proved. 
Courses  and  distances  yield  to  such  corners  and  lines,  so  long 
as  the  latter  can  be  located,  and  for  the  reason  that  the  latter 
are  the  fact  or  truth  of  the  survey  as  it  was  actually  made, 
while  the  former  are  but  descriptions  of  the  act  done,  and 
when  inaccurate  they  cannot  change  the  fact:  McClintock  v. 
Bogers,  11  111.  279;  Yatea  v.  Shaw,  24  111.  867;  Bauer  v. 
Gottmanhausen,  65  111.  499;  Kincaid  v.  Dorviey,  47  Mo.  337; 
Majors  v.  Rice,  57  Mo.  384;  Willis  v.  Swartz,  28  Pa.  St.  413; 
Riley  v.  Griffin,  16  Ga.  141;  60  Am.  Dec.  726. 

While  it  is  true  that  the  title  to  real  estate  cannot  be 
transferred   by  verbal  agreement,  yet   where   the   boundary 
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between  contiguous  lands  is  uncertain  and  disputed,  the 
owners  of  such  lands  may  agree  upon  a  certain  line  as  the 
permanent  boundary  line,  and  where  the  agreement  is  fol- 
lowed by  actual  occupation  according  to  such  line  as  the 
boundary,  the  line  will  be  binding  upon  them,  and  their  suc- 
cessors in  title,  as  the  boundary.  The  line  becomes  binding, 
not  upon  the  principle  that  the  title  to  real  estate  can  be 
passed  by  parol,  but  for  the  reason  that  the  proprietors  have 
by  such  consent  and  conduct  agreed  permanently  upon  the 
limits  or  the  extent  of  their  respective  lands  or  property: 
Crowell  V.  Maughs^  2  Gilm.  419;  43  Am.  Dec.  62;  Yates  v. 
Shaw,  24  111.  367;  Cutler  v.  Callison,  72  111.  113;  Kerr  v.  Hitt, 
75  111.  51;  Kincaid  v.  Dormey,  47  Mo.  337;  Majors  v.  Rice,  57 
Mo.  384;  Turner  v.  Baker,  64  Mo.  218;  27  Am.  Rep.  226; 
Jackson  v.  McConnell,  19  Wend.  175;  32  Am.  Dec.  439;  Acton 
V.  Dooley,  74  Mo.  63;  Jackson  v.  Van  Corlaer,  11  Johns.  123; 
Rnclwell  y.  Adams,!  '®®  Cow.  761;  Kip  v.  iVorfon,  12  Wend. 
127;  27  Am.  Dec.  120;  Vosburgh  v.  Teator,  32  N.  Y.  561; 
Brown  v.  Caldwell,  10  Serg.  &  R.  114;  13  Am.  Dec.  660; 
Kellum  V.  Smith,  65  Pa.  St.  86;  Burrell  v.  Burrell,  11  Mass. 
294;  Hoxey  v.  Clay,  20  Tex.  582;  Clark  v.  Hulsey,  54  Ga. 
608;  Riley  v.  Griffin,  16  Ga.  141;  60  Am.  Dec.  726;  Sawyer  v. 
Fellows,  6  N.  H.  107;  25  Am.  Dec.  452;  Orr  v.  Hadley,  36 
N.  H.  575;  Houston  v.  Matthews,  1  Yerg.  116;  Jamison  v. 
Petit,  6  Bush,  669;  Jordan  v.  Deaton,  23  Ark.  704;  Boyd  v. 
Graves,  4  Wheat.  513. 

In  Yates  v.  Shaw,  24  111.  367,  it  is  said:  In  all  matters  of 
uncertainty  and  dispute  the  parties  may,  without  doubt,  com- 
promise and  end  the  dispute,  and  they  may  as  certainly  fix 
by  agreement  the  boundary  lines  separating  their  lands  as 
other  disputes.  And  when  they  have  thus  agreed  upon  the 
position  of  such  boundary,  and  have  acted  upon  it  as  the  true 
line,  they  should  be  estopped  from  asserting  another  and 
different  line.  Slight  acts  which  may  be  construed  into  such 
an  agreement  should  not,  however,  be  held  to  conclude  the 
parties.  To  have  that  effect  they  should  be  clear  and  satis- 
factory, and  not  doubtful  and  equivocal  in  their  character. 
When  tlie  agreement  of  the  parties  to  adopt  a  particular 
boundary  is  shown,  and  possession  is  taken  and  held  accord- 
ing to  such  agreement,  the  parties  are  estopped  to  dispute 
that  as  the  true  boundary,  and  when  the  fact  is  satisfactorily 
established,  it  is  sufficient.  And  while  it  may  be  true  that  it 
does  not  alter  or  change  the  original  location  of  such  line, 
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still  it  must  be  regarded  as  the  true  line,  and  the  parties  con- 
cluded from  disputing  it.  If  it  was  proved  that  the  McFad- 
den  line  was  by  agreeuient  adopted  and  acted  upon  as  the 
boundary,  and  that  the  parties,  in  pursuance  of  that  agree- 
ment, erected  fences  or  hedges  on  that  line,  and  took  posses- 
sion in  conformity  to  it,  *****  they  are  now  concluded  from 
denying  that  it  was  properly  and  truly  located.  In  Cutler 
V.  Callison,  72  111.  113,  decided  in  1874,  where  the  parties 
agreed  in  1868  upon  the  line  where  an  old  fence  stood  as  the 
true  line,  and  agreed  to  set  out  a  hedge  upon  it,  and  one 
of  the  parties  furnished  the  plants,  and  the  other  set  them 
out,  and  there  was  also  evidence  of  the  admission  made 
three  years  before  the  trial  in  the  lower  court  by  the  recu- 
sant party  of  the  agreement,  but  he  claimed  there  was  a  fur- 
ther understanding  that  if  the  hedge  did  not  turn  out  to  be 
on  tlie  true  line,  they  were  to  sell  and  buy,  as  the  case  might 
be,  to  come  to  the  hedge,  it  was  said  that  the  courts  always 
look  with  favor  upon  the  adjustment  of  controverted  matters 
of  this  character  by  agreement  of  the  parties  in  interest,  and 
when  an  agreement  to  establish  a  boundary  line  is  fairly  and 
clearly  made,  and  possession  held  according  to  the  line  so 
agreed  on,  no  reason  is  perceived  why  such  an  agreement 
should  not  be  conclusive. 

In  Clark  v.  Hulsey,  54  Ga.  608,  it  was  held  that  if  parties, 
or  those  under  whom  they  claim,  agreed  upon  a  certain  line 
between  their  tracts,  and  the  plaintiff'  acted  upon  that  agree- 
me:it  and  built  his  fence  there,  with  the  knowledge  and  con- 
sent of  the  defendant,  he  will  not  be  allowed  afterwards  to 
repudiate  that  agreement  and  claim  a  diff'erent  line,  whatever 
may  have  been  his  legal  rights  independent  thereof. 

The  autliorities  do  not  fix  upon  any  particular  length  of 
possession  under  the  agreement  as  essential.  In  Hoxey  v. 
Clay,  20  Tex.  582,  the  period  intervening  between  the  agree- 
ment and  occupation,  and  the  commencement  of  the  action  ia 
hostility  to  the  agreed  line,  was  very  short,  the  agreement 
being  in  the  summer  of  1854,  and  the  action  having  been  com- 
menced in  September  of  tiie  same  year,  while  in  another  case 
the  practical  recognition  *'**  of  the  line  had  continued  as 
long  as  thirty  years.  It  is  expressly  decided,  and,  in  the 
nature  of  things,  must  be,  that  occupation  for  the  period  re- 
quired by  the  statute  of  limitations  to  bar  a  recovery  upon 
the  true  title  is  not  necessary:  Smith  v.  Hamilton,  20  Mich. 
433;  4  Am.  Rep.  398.     Many  other  cases  are  conclusive  of 
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the  correctness  of  this  view.  It  is  suflficient  if  the  conduct 
•f  the  parties  shows  a  settled  recognition  of  the  line  covered 
by  the  agreement  as  the  permanent  boundary  between  their 
lands. 

Where  the  owners  are  not  uncertain  as  to  the  true  boun- 
dary, the  statute  of  frauds  applies,  and  the  doctrine  announced 
above  is  inapplicable:  Nichol  v.  Lytle,  4  Yerg.  456;  26  Am. 
Dec.  240;  Jackson  v.  Douglas,  8  Johns.  367;  Vosburg  v.  Teator, 
32  N.  Y.  561;  Terry  v.  Chandler,  16  N.  Y.  354;  69  Am.  Dec. 
707.  Still  it  seems,  though  we  do  not  say  it  is  applicable 
here,  that  the  acquiescence  in  an  actual  location  of  a  line 
may  be  of  such  a  nature  and  of  such  continuation  as  to  be 
evidence  of  an  express  agreement:  Rockwell  v.  Adams,  7  Cow. 
761;  Kip  V.  Norton,  12  Wend.  127;  27  Am.  Dec.  120;  Jordan 
V.  Deaton,  23  Ark.  704;  Jackson  v.  McConnell,  19  Wend.  175; 
32  Am.  Dec.  439. 

Another  principle  coming  within  the  discussion  of  this  case 
is,  that  in  cases  of  mistake  as  to  the  true  line  between  adjoin- 
ing lands,  the  real  test  as  to  whether  or  not  a  title  will  be 
acquired  by  a  holding  for  the  period  of  seven  years  is  the 
intention  of  the  person  holding  beyond  the  true  line.  If  such 
occupation  is  by  mere  mistake,  and  with  no  intention  upon  the 
part  of  the  occupant  to  claim,  as  his  own,  land  which  does 
not  really  belong  to  him,  but  he  intends  to  claim  only  to  the- 
true  line,  wherever  it  may  be,  the  holding  is  not  adverse.  If^ 
however,  the  occupant  takes  possession,  believing  the  land  to 
be  his  own  up  to  the  mistaken  line,  and  claiming  title  to  it, 
and  so  holds,  the  holding  ***  is  adverse.  The  intent  to  claim 
title  up  to  the  line  is  an  indispensable  element  of  adverse 
holding;  the  claim  of  right  must  be  as  broad  as  the  posses- 
sion. Simple  acquiescence,  or  lying  by  without  objection,  for 
the  statutory  period,  in  case  of  such  adverse  holding,  will 
bind  the  party  so  lying  by  to  the  line,  though  not  the  true 
line:  Liddon  v.  Hodnett,  22  Fla.  442. 

The  basis  of  the  first  assignment  of  error  is  as  follows:  The 
defendant,  when  testifying  in  his  own  behalf,  was  asked  if  he 
had  been  in  actual,  open,  and  notorious  possession  of  the  dis- 
puted piece  of  land  since  the  White  survey  was  made,  and 
the  plaintiff  objected,  on  the  ground  that  it  was  purely  a  ques- 
tion of  law.  That  the  question  was  altogether  improper,  and 
the  action  of  the  judge,  which  resulted  in  not  permitting  it  to 
be  answered,  right,  is  clear.  The  question  called  for  the 
mere  opinion  of  the  defendant  on  a  material  i88U«  of  fact  pre- 
AM.  SfL  Rmr^  Vou  XXX IX.  - 10 
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fienied  by  the  pleadings  and  evidence,  which  issue  it  was  the 
province  of  the  jury  to  settle,  subject  to  any  proper  instruc- 
tions from  the  court  as  to  the  law.  The  inaccuracy  of  the 
objection  did  not  impart  any  merit  to  the  question  or  any 
«rror  to  the  ruling. 

The  second  assignment  is  founded  up)on  the  court's  having 
excluded  a  question  propounded  to  defendant  in  his  own 
behalf,  to  the  effect,  whether  or  not  he  was  claiming  the  dis- 
puted piece  of  property  as  his  own  property  at  the  time  Mr. 
Morrison  purchased  lot  1.  PlahitiflF's  objection  was  that  the 
witness  was  "  left  to  make  a  specification  on  his  own  account." 
We  fail  to  see  the  merit  of  the  objection.  The  particular  pur- 
pose of  the  question,  in  view  of  the  testimony  the  defendant 
had  given  as  to  his  possession,  was  to  bring  out  more  fully 
the  fact  that  he  was  not  only  claiming  the  property  as  his 
own,  and  not  as  subject  to  Morrison,  ***  but  was  doing  so  at 
the  time  Morrison  purchased  lot  1.  As  against  the  objec- 
tion made  the  question  was  not  improper.  However,  it  is 
proper  to  say  that  we  deem  this  an  immaterial  error,  in  view 
tof  the  fact  that  his  testimony,  given  both  before  and  after  this 
ruling,  and  without  objection,  shows,  as  far  as  any  answer  to 
this  question  could  show,  that  Watrous  was  claiming  the 
-property  as  his  own  at  the  time  stated.  Had  the  objection 
been  that  the  question  was  leading,  it  would  have  been  well 
.made.  If  there  was  error  in  the  ruling,  it  is  clearly  immate- 
ijial,  as  it  would  be  also  for  the  reason,  if  we  could  consider  a 
pencil  note,  in  the  bill  of  exceptions,  to  the  effect  that  the 
plaintiff  withdrew  all  further  objection  to  questions  as  to  the 
intention  of  the  defendant. 

The  defendant  was  also  asked  in  his  own  behalf  if  he  had 
ever  admitted  to  Mr.  Morrison,  or  to  any  one  else,  that  the 
land  did  not  belong  to  defendant,  and  the  objection  that 
the  question  was  leading  was  sustained.  Whether  or  not  tiie 
defendant  had  ever  admitted  to  any  one  that  the  land  did  not 
belong  to  him  was  not  a  question  for  his  decision,  and  there 
was  no  error  in  rejecting  the  question,  whether  it  be  leading 
jOT  not.  Whatever  in  the  nature  of  such  an  admission  that 
may  have  passed  between  the  defendant  and  the  plaintiff, 
/or  the  former  and  any  one  else,  was  admissible  to  be  proved 
hy  either  party  in  the  proper  way,  and  whatever  may  have 
been  testified  to  by  the  plaintiff,  or  any  other  witness,  as 
iiaving  so  passed,  could  have  been  denied  by  the  defendant, 
-or  explained  by  him  by  a  statement  of  his  recollection  of  what, 
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if  any  thing,  had  passed,  but  his  opinion  of  whether  or  not  it 
constituted  an  admission  was  properly  excluded  from  the  jury; 
and  the  fact  is  that  the  bill  of  exceptions  shows  that  this 
course  was  pursued  by  all  parties  to  the  fullest  **'  extent; 
and,  consequently,  had  the  question  been  allowed,  we  are 
very  much  disposed  to  think  that  a  negative  answer  would  be 
deemed  immaterial  to  the  plaintifiF,  were  he  appellant  here 
and  assigning  it,  as  error  without  injury. 

The  defendant  had  testified  that  Morrison  purchased  lot  1 
from  Mrs.  Taylor,  and  that  he  knew  her  husband,  John  M. 
Taylor;  and  was  then  asked  if  he  ever  had  a  conversation 
with  the  latter  in  reference  to  the  boundary  line  between 
these  lots.  To  this  question  plaintiff  objected,  on  the  ground 
that  Mrs.  Taylor  could  not  be  bound  by  any  conversation 
between  her  husband  and  any  other  person,  and  the  judge 
sustained  the  objection.  This  ruling  was  erroneous.  It  may 
have  been  that  the  conversation  would  have  tended  to  show 
an  intention  upon  the  part  of  Watrous  to  claim  the  land  up 
to  the  White  line  as  his  own,  exclusive  of  any  other  right,  and 
independent  of  the  fact  of  it  being  the  true  line;  or,  in  other 
words,  to  establish  an  adverse  possession  against  Morrison 
and  his  predecessors  in  title:  Liddon  r.  Hodnett,  22  Fla.  442. 
It  was  not  material  that  the  conversation  should  be  binding 
on  Mrs.  Taylor,  or  that  there  should  have  been  any  conversa- 
tion or  agreement  with  her,  to  give  to  Watrous'  possession  a 
character  adverse  to  any  rights  of  even  Mrs.  Taylor. 

The  next,  or  fifth,  assignment  of  error  is  based  upon  the 
exclusion  of  the  following  question  propounded  to  defend- 
ant: "  Mr.  W^atrous,  please  state  whether  or  not,  after  the 
location  of  the  line  by  Captain  White,  the  owners,  or  any  of 
the  owners,  of  lot  1  ever  made  any  objection,  so  far  as  your 
knowledge  goes,  to  that  line  as  the  boundary  line  between  the 
two  lots  "?  The  objections  to  this  question  were,  that  James 
E.  Lipscomb,  •'*  who  was  an  owner  of  the  land,  was  dead 
when  the  question  was  propounded,  and  that  Mrs.  Taylor  was 
a  married  lady.  In  so  far  as  the  objection  is  founded  upon 
Mrs.  Taylor's  marriage  state,  it  is  disposed  of  by  what  is  said 
under  the  next  preceding  assignment  of  error.  The  absence 
of  any  objection  upon  her  part  may  or  may  not,  according  to 
circumstances,  have  been  evidence  tending  to  show  acquies- 
cence as  to  that  line.  The  defendant  was  competent  to  tes- 
tify simply  that  he  had  no  knowledge  of  any  such  objection 
by  Mr.  Lipscomb,  who  had  been  an  owner,  and  was  covered 
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by  the  question,  although  he  was  dead  at  the  time  it  was  asked. 
Whether  or  not,  in  the  absence  of  testimony  by  Morrison, 
Watrous  could  have  testified  as  to  the  substance  or  effect  of 
any  conversation  or  other  communication  wiiich  might  have 
taken  place  between  him  and  Lipscomb,  is  another  question, 
and  not  presented  for  decision.  Of  course,  in  the  absence  of 
evidence  that  there  was  such  objection  by  such  owners,  there 
was  no  presumption  that  any  had  been  made,  and  the  imma- 
teriality of  the  error  of  the  ruling  as  to  this  part  of  the 
question  is  consequently  apparent;  and  as  Mrs.  Taylor  is  not 
shown  to  have  ever  had  any  knowledge  or  information  as  to 
the  line,  the  same  is  true  of  the  other  branch  of  the  inquiry. 

The  sixth  assignment,  based  upon  the  exclusion  of  the 
question  whether  Mr,  Lipscomb,  to  defendant's  knowledge, 
after  the  location  of  the  White  line,  and  prior  to  his  sale  to 
Mr.  Morrison,  made  any  objection  to  that  line  as  the  dividing 
line  between  the  lots,  is  disposed  of  by  what  is  said  under  the 
fifth  assignment  as  to  the  second  ground  of  the  objection  to 
the  question  discussed  there. 

*''*  The  seventh  assignment  relates  to  an  instruction  given 
by  the  trial  judge  to  the  jury.  The  judge  charged:  "In 
actions  of  this  character  the  plaintiJQF  must  rely  for  recovery 
upon  the  strength  of  his  own  title,  and  cannot  avail  himself 
of  any  weakness  in  the  title  of  the  defendant.  But  when 
plaintifiF  shows  legal  title  to  the  premises  in  himself,  then  the 
law  presumes  that  he  was  possessed  of  the  same  within  the 
time  prescribed,  and  the  occupation  of  the  premises  by  any 
other  person  will  be  deemed  and  held  to  be  under  and  in  sub- 
ordination to  the  legal  title  until  the  contrary  is  shown  by 
competent  testimony.  And  persons  claiming  adversely  must 
show  an  actual  continued  possession  or  occupation  of  the 
premises,  under  a  claim  of  title  exclusive  of  all  other  rights, 
for  a  period  of  seven  years,  in  order  to  defeat  this  action." 
The  last  sentence  was  excepted  to  in  the  motion  for  a  new 
trial,  and  the  exception  was  overruled. 

It  may  be  well  to  say  in  this  connection  that  by  section 
1290  of  the  Revised  Statutes  it  is  provided  that  whenever  it 
shall  appear  that  the  occupant  ....  entered  into  possession 
of  the  premises  "under  claim  of  title  exclusive  of  any  other 
right,"  founding  such  claim  upon  a  written  instrument  as 
being  a  conveyance  of  the  premises  in  question,  ....  and 
that  there  has  been  a  continued  occupation  and  possession  of 
the  premises  included  in  such  instrumenti  ....  the  prem- 
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ises  so  included  shall  be  deemed  to  have  been  held  adversely, 
with  an  exception.  And  the  next  section  provides  that  where 
it  shall  appear  that  there  has  been  an  actual  continued  occu- 
pation for  seven  years  of  premises  "under  a  claim  of  title 
exclusive  of  any  other  right,"  but  not  founded  on  a  written 
instrument,  or  a  judgment,  or  a  decree,  the  premises  so  actu- 
ally occupied,  and  no  other,  shall  be  deemed  to  have  been 
held  *'*  adversely.  It  seems  to  us  that  the  expression,' 
*'  under  claim  of  title  exclusive  of  all  other  rights,"  used  in 
the  charge,  is  no  broader  and  only  tantamount  to  that  "under 
claim  of  title  exclusive  of  any  other  right,"  used  in  the  stat- 
ute, and  is  distinguishable  from  the  expression  used  in  the 
latter  part  of  the  last  charge  discussed  in  the  case  of  Liddon 
V.  Hodn&tt,  22  Fla.  442. 

It  is  said,  in  support  of  the  objection,  that  the  instruction 
"  would  be  correct  if  the  only  defense  set  up  under  the  ad- 
verse claim  was  the  statute  of  limitations,  but  where,  as  in 
this  case,  the  defendant  claims,  by  reason  of  his  adverse 
holding,  that  the  plaintiff's  deed  conveyed  no  title  as  against 
him,  the  instruction  is  misleading,  and  clearly  erroneous." 
A  proper  and  sufficient  answer  to  this  is,  as  is  apparent,  that 
the  judge  was  not  charging  upon  the  question  of  the  eflFect  of 
an  adverse  possession  of  land  by  one  person  upon  a  convey- 
ance thereof  made  by  another  not  in  possession. 

The  eighth  assignment  is  that  the  court  erred  in  instruct- 
ing the  jury  as  follows:  "  The  plaintiflF  having  first  established 
his  title  by  sufficient  record  evidence."  The  motion  for  a  new 
trial,  in  which,  we  may  remark,  all  exceptions  to  charges 
given  or  refused  were  primarily  taken,  is,  in  so  far  as  it  relates 
to  tliis  ground,  in  the  same  language.  The  instruction  of 
which  the  quoted  words  are  a  part  is  as  follows:  The  defend- 
ant by  his  plea  sets  up  and  relies  upon  the  statute  of  adverse 
claim,  and  it  is  incumbent  upon  him  to  prove  his  occupation 
and  adverse  claim  by  a  preponderance  of  evidence,  the  plain- 
tiff having  first  established  his  title  by  sufficient  record  evi- 
dence, and  the  defendant  must  prove,  to  your  satisfaction, 
every  fact  necessary  to  fulfill  all  the  requirements  of  the  stat- 
ute. The  objection  urged  here  is  that  the  charge  ■"'  is  not 
confined  to  the  law  of  the  case,  and  is  consequently  a  viola- 
tion of  the  act  of  March  2,  1877:  Rev.  Stats.,  sec.  1088.  The 
purpose  of  the  judge,  in  our  judgment,  was  not  to  declare  that 
the  plaintiff  had,  as  a  matter  of  fact,  established  his  title  by 
sufficient  record  evidence,  and  thereby  to  express  an  opinioa 


150  Watrous  v.  Morrison.  [Florida, 

as  to  the  suflBciency  of  the  evidence  on  this  point,  but  his 
purpose  and  meaning  were  that  the  onus  of  proving  adverse 
possession  as  a  defense  would  not  arise  until  the  plaintiff  had 
first  established  his  title  in  the  manner  stated:  Spencer  v. 
Commonwealth,  2  Leigh,  751,  754-756.  Of  course  one  cannot, 
by  excepting  to  a  part  of  any  instruction,  exclude  a  consider- 
ation of  the  remainder  of  the  charge.  It  may  be  that  one 
part  of  a  charge  will  correct  the  error  apparent  in  another 
part  of  it  considered  alone;  and  the  same  may  be  true  as  to 
distinct  instructions.  Still,  as  the  case  will  go  back  for  a  new^ 
trial,  we  think  it  well  to  suggest  that  the  expression  might 
under  some  circumstances  mislead,  and  is  not  to  be  com- 
mended. 

The  instruction  given  to  the  jury,  and  referred  to  in  the 
ninth  assignment  of  error,  is  as  follows:  If  you  find  from  the 
evidence  that  the  plaintiff  and  defendant  became  the  owners 
in  fee  of  adjoining  lots  or  tracts  of  land,  and  that  when  they 
came  into  possession  there  had  not  been  established  a  true 
line  or  boundary  between  them,  and  that  there  had  not  been 
such  an  adverse  holding  or  claiming  of  title  by  defendant  as 
was  necessary  to  perfect  his  right  under  the  statute  of 
adverse  claim  up  to  that  time,  and  that  they  then  agreed  to 
have  the  true  boundary  line  established  by  a  survey,  and  to 
abide  by  such  survey,  then  you  will  be  justified  in  finding 
that  his  claim  or  holding  was  only  intended  to  be  to  the  true 
line,  wherever  it  might  be,  when  legally  established  by  proper 
methods.  The  charge  was  not  *''®  erroneous.  Although  the 
defendant  had  been  holding  and  claiming  up  to  the  White 
line  prior  to  plaintiff's  purchase,  it  was  competent  for  him, 
upon  the  plaintiff's  becoming  owner  of  lot  1,  the  statute  not 
having  run  in  favor  of  defendant,  to  agree,  even  by  parol,  upon 
ascertainment  of  the  true  line  as  their  boundary,  and  such 
agreement  would  justify  the  inference. 

The  tenth  assignment  of  error  is  based  upon  the  court's 
having  instructed  the  jury:  "But  the  adverse  claim  must 
have  been  open,  notorious,  and  unconditional,  asserted  at  all 
times,  and  in  all  places  wherever  necessary  to  make  it  gen- 
erally known  and  understood."  The  entire  instruction,  of 
which  the  above  is  a  part,  is  the  next  following,  that  given 
under  the  ninth  assignment  of  error,  and  is  as  follows:  "If, 
on  the  other  hand,  you  find  that  the  defendant  entered  into 
the  possession  and  occupation  of  the  lands  in  controversy, 
using  and  cultivating,  or  having  the  same  inclosed  by  a  sub- 
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Btantial  fence,  but  the  adverse  claim  must  have  been  open^. 
notorious,  and  unconditional,  asserted  at  all  times,  and  in  nlL 
places,  wherever  necessary  to  make  it  generally  known  and 
understood,  and  claiming  the  same  as  his  own  against  all 
other  rights  or  claims  of  title  by  all  other  persons,  and  that 
he  had  so  held  and  claimed  the  same  for  a  period  of  seven 
years  before  the  commencement  of  this  suit,  then  you  should 
find  for  the  defendant."  The  incompleteness  of  the  clause 
preceding  the  word  *'  but,"  is  palpable.  The  word  "  notorious" 
is  one  used  in  defining  an  adverse  holding:  Brown  v.  Cockerellf. 
33  Ala.  38;  2  Smith's  Leading  Cases,  Am.  note  to  Taylor  y,. 
Horde,  1  Burr.  60.  In  Brown  v.  Cockerell,  33  Ala.  38,  it  is- 
said  that  notoriety  and  openness  of  possession  are  important 
constituents  of  adverse  possession  as  facts  upon  which  th«^ 
presumption  of  the  owner's  knowledge  may  be  predicated- 
*''*'  the  whole  doctrine  of  adverse  possession  resting  on  the^ 
presumed  acquiescence  of  the  owner:  Benje  v.  Creagh,  21 
Ala.  151,  156.  The  expression  in  1  Am.  &  Eng.  Ency.  of 
Law,  262,  where  numerous  authorities  are  cited,  is,  that, 
in  any  case  the  possession,  to  eflFect  an  ouster  of  the  owner, 
must  in  its  nature  possess  such  notoriety  that  the  owner 
may  be  presumed  to  have  notice  of  it  and  of  its  extent:: 
1  Am.  &  Eng.  Ency.  of  Law,  264;  Kerr  v.  Hitt,  75  111.  51- 
60.  It  seems  to  us  not  unadvisable  to  accompany  this 
expression,  when  used,  with  some  such  explanation,  and 
thereby  prevent  any  misapprehension  by  the  jury  as  to  the 
extent  of  the  notoriety  that  is  requisite.  To  declare  that  the- 
adverse  holding  must  be  asserted  at  all  times  and  in  all 
places  wherever  necessary  to  make  such  claim  generally 
known  and  understood,  is,  to  say  nothing  more,  calculated  to 
mislead  a  jury,  at  least  by  leaving  it  to  them  to  decide  at 
what  times  and  places  it  is  necessary  to  make  such  claim 
generally  known  and  understood.  They  might  infer  that  an 
indiscriminate  assertion  and  a  publicity  of  explanation  of  an 
adverse  holding,  not  contemplated  by  the  law,  was  necessary. 
The  eleventh  assignment  presents,  as  erroneous,  the  fol* 
lowing  instruction  :  *'An  agreement  to  settle  the  boundary 
between  coterminous  owners,  in  order  to  bind  them,  must 
be  assented  to  by  all  of  such  owners,  and  must  be  made  after 
the  line  is  fixed.  An  agreement  to  have  a  survey  made  and 
to  abide  by  it  is  not  such  an  agreement  as  the  law  contem- 
plates." Of  course,  a  nonconsenting  owner  will  not  be  boundi 
by  the  agreement  of  the  others,  nor  will  any  stranger  to  th^t 
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agreement  who  may  claim  under  him;  however,  should  the 
consenting  owner  afterwards  become  the  sole  owner  of  the 
entire  land,  or  of  a  distinct  part  of  it,  and  continue  to  recognize 
the  boundary  line  previously  '*•  agreed  on,  and  acted  upon 
by  him  and  the  owner  of  the  adjoining  land,  we  do  not  see 
why  such  line  would  not  be  binding  to  the  extent  of  his 
several  ownership.     We  think  it  would  be. 

The  suggestion  that  an  agreement  to  settle  a  boundary 
must  be  made  after  a  line  has  been  fixed  is  incorrect. 
Parties  may  agree  orally  to  have  an  uncertain  or  disputed 
line  run,  and  that  it  shall  be  the  controlling  line,  and  if  they 
afterwards  treat  it  as  the  permanent  dividing  line,  by  improv- 
ing up  to  it,  or  otherwise,  they  will  be  confined  to  that  line. 

The  proposition  that  an  agreement  to  have  a  survey  made, 
and  abide  by  it,  is  not  such  an  agreement  as  the  law  con- 
templates, is  entirely  unsound.  Such  an  agreement  is  a 
common,  if  not  an  essential,  element  in  the  settlement  of  dis- 
puted boundaries  by  coterminous  owners,  except  where  such 
settlements  rest  either  upon  the  ascertainment  of  the  true 
line  or  upon  adverse  possession  which  has  ripened  into  title 
under  the  statute  of  limitations. 

The  instruction  to  which  the  twelfth  assignment  refers  is 
as  follows:  "  In  adverse  claims  of  premises  lying  upon  an 
unsettled  boundary,  the  claim  must  be  open,  notorious,  and 
continued;  and  to  make  it  so  in  this  case  the  defendant  should 
at  all  times  have  asserted  it  in  his  conversations  with  the  plaintiff; 
he  could  not,  by  offers  to  buy,  or  to  settle  the  question  of 
boundary  by  other  methods,  lull  the  plaintiff  into  passive 
acquiescence,  and  then,  when  the  statute  had  run,  avaiJ  him- 
self of  it  as  a  defense."  The  italicized  language  is  the  part 
objected  to  by  appellant,  and  it  appears  to  us,  in  view  of  the 
remainder  of  this  instruction,  that  the  meaning  intended  to 
be  conveyed  by  the  judge,  and  naturally  inferable  by  a  jury, 
is  that  the  ***  defendant's  conversations  should  have  main- 
tained consistently  an  adverse  tenure;  yet  the  defect  which 
this  construction  develops  is  an  intimation,  by  the  charge, 
that  the  defendant  was  not  thus  consistent,  but  the  contrary. 
We  think  the  charge  was  erroneous  on  the  latter  ground,  and 
should  not  have  been  given. 

The  trial  judge  charged  the  jury:  "A  mere  agreement, 
though  a  mutual  one,  to  employ  a  common  agent  or  surveyor 
to  run  a  line  and  set  up  boundaries  between  two  adjoining 
proprietors,  where  tiie  dividing  line  is  susceptible  of  being  cor- 
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rectly  located,  would  not  estop  either  party  from  showing  an 
«rror  or  mistake  in  such  line.  So,  although  the  jury  in  this 
case  should  believe  that  James  E.  Lipscomb  and  the  defend- 
ant Watrous  employed  one  White,  as  a  surveyor,  to  run  a  line 
and  set  up  the  bounds  between  the  lots  of  land  owned  by 
them  respectively  as  adjoining  proprietors,  such  an  agreement 
would  not  estop  the  said  Lipscomb,  nor  his  grantee  or  grant- 
ees, from  showing  an  error  in  the  line  which  might  be  run 
and  established  by  him,  the  said  White."  The  latter  of  these 
instructions  was  excepted  to  in  the  motion  for  a  new  trial.  It 
and  the  former  one  are,  it  will  be  observed,  very  guardedly 
expressed,  and  very  limited  in  their  scope.  A  mere  agree- 
ment, going  no  further  than  these  instructions  imply,  would, 
as  is  stated  in  them,  not  work,  of  itself,  an  estoppel  against 
showing  an  error  in  &  line  run  under  it.  There  was  no  error 
in  giving  them. 

The  fourteenth  assignment  is  as  to  the  charge:  "That 
while  it  is  a  general  rule  of  law  that  a  conveyance  of  land  by 
a  person  against  whom  it  was  adversely  held  at  the  time  of 
making  such  a  conveyance  is  absolutely  void,  and  conveys  no 
title  as  against  the  person  so  holding  adversely,  yet  this  rule 
does  not  apply  where  the  possession  was  taken  purely  by  mis- 
take as  to  the  *®*  boundaries  of  the  deed."  The  instruction 
is  inaccurate.  A  possession  by  one  coterminous  owner  may 
have  been  taken  purely  by  mistake,  but  may  have  been  held 
afterwards  adversely  to  any  right  of  the  adjoining  proprietor- 
or  any  other  person,  intentionally,  avowedly,  openly,  and  con- 
tinuously. Where  at  the  time  of  a  conveyance  the  holding 
or  possession  was  by  mistake,  and  without  intention  to  claim 
independently  of  the  correctness  or  error  of  the  line  held  up 
to,  the  conveyance  will  not  be  void,  and  for  the  reason  that 
the  holding  is  not  adverse.  Where  the  holding  is  with  the 
intention  to  claim  the  land  adversely,  independent  of  the  cor- 
rectness or  error  of  the  boundary  line,  and  the  claim  of  title 
and  the  possession  are  of  a  character  to  render  the  possession 
adverse  to  the  true  title,  within  the  meaning  of  the  statute  of 
limitations  (Rev.  Stats.,  sees.  1290,  1291),  a  conveyance  by 
the  disseisee  would  be  void  as  against  the  disseisor  as  to  such 
of  the  land  as  was  so  occupied  at  the  time  of  the  conveyance: 
Boston  etc.  R.  R.  Co.  v.  Sparhawk,  5  Met.  469;  Sparhawk  v. 
Bagg,  16  Gray,  583;  Foxcroft  v.  Barnes,  29  Me.  128;  Abbotts, 
Abbott,  51  Me.  675.  The  cases  of  Cleavelund  v.  Flagg,  4  Cush. 
76,  aud  WatU  v.   Lindsey,  6  Met.  407,  are  eaftily  distinguish- 
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able  from  the  preceding  authorities.  It  is  proper  to  observd 
that  we  have  no  statutory  provision  like  that  of  the  revised 
statutes  of  New  York  as  to  champerty,  upon  which  is  founded 
the  decisions  of  Crary  v.  Goodman^  22  N.  Y.  170,  and  Higin" 
botham  v.  Stoddard,  72  N.  Y.  94.  Our  doctrine  {Doe  v.  Roe^ 
13  Fla.  602;  Nelson  v.  Brush,  22  Fla.  374)  is  to  be  regarded 
as  based  originally  upon  the  common  law  and  statute  of  32 
Hen.  VIII.,  c.  9;  Pechell  v.  Watson,  8  Mees.  &  W.  691;  Tyler 
on  Ejectment,  935  et  seq.;  Thompson's  British  Statutes,  475 
et  seq.;  and  now  affected  ****  by  the  provisions  of  our  statute 
of  limitations  as  to  adverse  possession,  supra. 

The  fifteenth,  sixteenth,  and  seventeenth  assignments  relate 
to  instructions  alleged  to  have  been  requested  on  behalf  of 
the  defendant  and  rejected  by  the  circuit  judge;  but  the  only 
indication  there  is  of  their  having  been  requested  are  the 
statements  in  the  motion  for  a  new  trial,  as  embodied  in  the 
bill  of  exceptions,  to  the  effect  that  the  court  erred  in  refusing 
to  give  such  instructions.  This  is  not  legal  evidence  that 
they  were  duly  presented  to  the  judge  on  the  trial,  and  hence 
thev  cannot  be  considered  here:  Parrish  v.  Pensacola  etc. 
B.  R,  Co.,  28  Fla.  251. 

The  judgment  is  reversed,  and  a  new  trial  awarded. 

Boundaries — Surveys  or  Monumknts — Which  Control:  See  the  ex- 
tended note  to  Heaton  v.  Hodges,  .30  Am.  Dec.  740;  note  to  Stafford  r.  King, 
94  Am.  Dec.  31.3.  A  call  for  a  river  as  a  boundary  will  control  a  surveyor's 
plat  showing  a  line  which  would  leave  a  narrow  strip  between  the  river 
and  the  adjacent  aide  of  the  land  conveyed:  Brown  Oil  Co.  v.  Caldioell,  35 
W.  Va.  95;  29  Am.  St.  Rep.  793. 

Boundaries  by  Agreement— When  Binding. — Boundary  lines  estab* 
lished  by  the  agreement  of  adjoining  proprietors,  when  followed  by  posses* 
sion  held  in  pursuance  of  such  aa  agreement,  are  conclusive:  Brown  v. 
Caldioell,  10  Serg.  &  R.  114;  13  Am.  Dec.  660,  and  note;  George  v.  lliomaa, 
16  Tex.  74;  67  Am.  Dec  612.  The  same  rule  is  true  where  such  agreements 
are  by  parol:  Nichol  v.  Lytle,  4  Yerg.  456;  26  Am.  Dec.  240,  and  note;  Saw- 
yer V.  Fellows,  6  N.  H.  107;  26  Am.  Dec.  452,  and  note;  Smith  v.  Hamiitoii,  20 
Mich.  433;  4  Am.  Rep.  398;  ArcJier  v.  Helm,  69  Miss.  730;  Owt/nn  v. 
Schionrtz,  32  W.  Va.  487;  Sheets  v.  Sweney,  136  111.  336;  SmUh  v.  McCorkle, 
105  Mo.  135;  Cavanaugh  v.  Jackson,  91  Cal.  580.  See,  also,  the  extended 
note  to  Johnson  v.  Archibald,  22  Am.  St.  Rep.  35,  and  the  notes  to  Ki-p  v. 
Norton,  27  Am.  Dec.  121,  and  Jones  v.  Paslitiy,  11  Am.  St.  Rep.  592. 

Adverse  Posses.sion  Beyond  True  Line — Intent  Controls.— Wher©' 
lands  are  divided  by  a  fence,  which  their  owners  supposed  to  be  the  true 
line,  each  claiming  only  to  the  true  line,  wherever  that  may  be.  they  are  not 
bound  by  the  supposed  line,  and  must  conform  to  the  true  line  when  it  i» 
ascertained:  BaUnei-  v.  Baker,  108  Mo.  311;  32  Am,  St.  Rep.  606,  and  note. 
Where  adjacent  owners  of  land  claim  only  to  the  true  line  between  tbenv 
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without  intending  to  claim  beyond  it,  the  possesrion  of  one  beyond  the  true 
vine  is  not  adverse  to  the  other:  Kunte  r.  Evana,  107  Mo.  487;  28  Am.  St. 
Rep.  435,  and  note;  Preble  v.  Maine  Cent  R.  B.  Co.,  65  Me.  260;  35  Am.  St 
Rep.  366,  and  note.  See,  also,  on  tbia  subject  the  extended  note  to  Finch 
T.  UUman,  24  Am.  St  Rep.  38S. 

Advbrsb  Possessiox  bt  Mistaki — Whbn  Acquired. — Where  one  by 
mistake  as  to  boundaries  enters  upon  and  occupies  land  not  embraced  in  his 
title,  claiming  it  as  his  own  for  the  requisite  period,  he  thereby  becomes 
vested  with  the  title  thereto  by  possession,  although  his  entry  and  posses, 
■ion  may  have  been  founded  on  mistake:  Catifield  v.  Clarity  17  Or.  473;  11 
Am.  St.  Rep.  845,  and  note;  Tex  v.  PJlug,  24  Neb.  666;  8  Am.  St  Rep. 
231;  Levy  v.  Yerga,  25  Neb.  764;  13  Am.  St  Rep.  625,  and  note;  Banuep 
T.   Olenny,  45  Minn.  401;  22  Am.  St  Rep.  736,  and  note. 

BouNDARiBS  BT  AoREKMRNT — EsTOPPKL. — Owners  of  adjoining  lands,  who 
are  ignorant  of  the  true  line  between  them,  and  employ  a  surveyor  to  locate 
it  for  them,  are  not  bound  by  bis  location  thereof  if  incorrect,  even  though 
they  acquiesce  in  it  believing  it  to  be  correct:  Pickett  v.  NeUon,  79  Wis.  9; 
Tfiayer  v.  Bacon,  3  Allen,  163;  80  Am.  Dec.  59,  and  note;  BtisseUr.  Maloney, 
39  Vt.  579;  94  Am.  Dec.  358,  and  note.  A  division  line  between  two  per- 
sons,  agreed  upon  by  them  under  a  mistake  of  facts,  will  not  estop  one  of 
them  from  claiming  to  the  true  line  upon  its  discovery,  provided  the  rights 
of  innocent  third  parties  have  not  intervened:  KnowUom  v.  Smith,  36  Mo. 
507;  88  Am.  Dec  152,  and  note;  Bretoer  ▼.  Botton  etc  B.  R  Co.,  6  Met  478; 
39  Am.  Dec  694,  and  not*;  OroweU  r.  Btbte,  10  Yt  33;  33  Am.  Dea  172,  and 
note. 
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[148  iLLINOn,  79.] 

Pbaoticb.— A  Takiaitcb  Bktwekn  ▲  Jitdokxnt  as  DmcnrvwD  !n  the  dee- 

larfttion  and  the  jadgment  as  proved  ia  waived  if  not  objected  to  when 

it  is  offered  in  evidence. 
JuDGMKirr — Mbrosr  or  Okb  in  Anothkr. — If  a  judgment  is  rendered, 

divorcing  parties,  and  designating  a  sum  to  be  paid  by  the  husband  to 

the  wife  on  releasing  her  elaiin  to  dower,  and  subsequently  another 

jadgment  is  rendered  in  the  same  suit,  by  which  the  wife  recovers  a 

much  greater  sum,  the  former  judgment  merges  in  the  latter  so  far  as 

it  directs  the  payment  of  money. 
A  Judgment  Rbndbrkd  in  Another  Stati,  if  Sued  Upon  Herb,  must 

be   given   the   same   force  and  effect  as  it  is  entitled  to  in  the  state 

wherein  it  is  entered. 
An  Appeal  Frou  a  Judgment  Renderbs  in  Anothbr  Statb  Does  not 

suspend  the  effect  of  the  judgment  in  an  action  thereon  in  this  state, 

unless  such  appeal  has  that  effect  in  the  state  in  which  the  judgment 

was  entered. 
A  Judgment  Is    Properlt  Declared  Upon    as   a  Judgment    of  thb 

Court  in  Which  It  Was  Entered,  though  it  was  afterwards  appealed 

from  and  affirmed  in  the  appellate  court. 
A  Judgment  Must  Be  Final  Before  an  Action  Upon  It  can  be  sustained. 
A  Judgment  Is  Not  Final  Unless   it  is  complete  and  definitive  in  its 

nature,  and  a  valid  and  subsisting  obligation.     It  must  be  certain,  or 

capable  of  being  made  so. 
A  Judgment  Is  Final  Though  thb  Defendant  Is  Givbn  Leatx  to 

Applt  to  the  Trial  Court  for  a  modification  of  it  as  to  the  time  of 

its  payment. 
A  Judgment  Is  Final  n  No  Fubt^br  Questions  Can  Comb  Bbtorb  thb 

Court  £xcbpt  such  as  are  necessary  to  be  determined  in  carrying  it 

into  effect. 
▲  JuDOMBNT  Mat  Bb  Envohobd  bt  an  Action,  Though  a  petition  hu 

been  filed  in  the  trial  court  to  reduce  the  amount  thereoi. 

(156) 
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A   JODGMENT    Is    FiNAL  WhBN    It    AlLOWS  A  GrOSS    SuM    TO  A   WlFB    in  • 

divorce  suit,  aa  a  final  distribution  of  the  husband's  estate  between  th« 
parties. 

As  Action  Liks  om  a  Final  Decbeb  Fob  Alihont,  though  rendered  in 
another  state. 

Ik  an  Action  on  a  Decbki  of  a  Court  oy  Another  State  the  Defense 
that  it  was  a  decree  of  divorce  obtained  by  collusion  between  the  par- 
ties cannot  be  entertained.  Neither  the  defendant  nor  his  personal 
representative  can  attack  the  decree  because  of  fraud  in  which  the 
defendant  participated. 

A  Jddgmknt  Cannot  Be  Impeached  for  fraud  by  a  party  or  privy  to  it» 
and  in  which  such  party  participated. 

An  Attachment  Is  Not  Abated  bt  the  Death  of  the  Defendant. 

Dooliitle,  Palmer,  and  Tolman,  for  the  plaintiff  in  error. 

Millard  and  Boyeaeny  and  J.  A.  Eggen,  for  the  defendant  in 
error. 

*•  Magrudeb,  J.  This  is  an  action  of  debt,  begun  on 
October  12,  1889,  by  the  defendant  in  error  against  Barnum 
Blake  in  the  circuit  court  of  Cook  county.  An  attachment 
writ  was  issued  upon  the  ground  of  the  defendant's  nonresi- 
dence,  and  levied  upon  real  estate  in  Cook  county.  The 
declaration  counts  upon  a  judgment  for  $31,000  rendered  in 
favor  of  the  plaintiff,  Christine  Blake,  against  Barnum  Blake, 
by  the  circuit  court  of  Milwaukee  county,  in  the  state  of 
Wisconsin,  at  the  October  term  thereof  held  in  1888.  On 
November  23,  1889,  Barnum  Blake,  by  his  attorney,  entered 
a  motion  in  the  present  case  for  stay  of  proceedings,  which 
was  overruled.  On  December  9,  1889,  the  death  of  Barnum 
Blake  was  suggested.  On  September  11,  1890,  leave  was 
given  the  plaintiff  to  substitute  William  C.  Dow,  administrator 
of  the  estate  of  Barnum  Blake,  deceased,  as  party  defendant. 
Oil  October  17,  1890,  said  administrator  appeared  and  filed 
two  pleas,  nul  tiel  record  and  payment,  but  did  not  plead  to 
the  attachment  writ.  On  March  23,  1892,  defendant  moved 
for  leave  to  file  additional  pleas,  which  motion  was  overruled, 
and  default  entered  of  record  on  the  attachment  issue.  On 
March  26,  1892,  the  cause  came  on  for  trial.  By  agreement, 
both  parties  were  allowed  to  introduce  such  portions  of  the 
statutes  of  Wisconsin,  and  such  decisions  of  the  supreme 
court  of  that  state  as  they  might  deem  proper,  without  formal 
pleadings  thereof.  Jury  was  waived,  and  cause  submitted  to 
the  court  for  trial  without  a  jury.  The  circuit  court  found  in 
favor  of  the  plaintiff,  and,  after  overruling  a  motion  for  a  new 
trial,  rendered  judgment  in  favor  of  plaintiff  for  $31,000  debt, 


168  Dow  V.  Blase.  [Illinois, 

«nd  **  $7,209  damages,  against  the  administrator,  to  be  paid 
in  due  course  of  administration,  and  for  execution  against  the 
property  attached.  This  judgment  has  been  aflBrmed  by  the 
appellate  court,  and  is  brought  here  for  review  by  writ  of  error. 

1.  It  is  claimed  by  plaintiff  in  error  that  there  was  a  vari- 
ance between  the  judgment  declared  upon  and  the  judgment 
offered  in  evidence,  and  that,  therefore,  the  judgment  record 
was  improperly  admitted.  It  is  said  that  the  declaration  sets 
up  an  absolute  judgment  for  $31,000,  rendered  on  December 
24,  1888,  but  that  the  judgment  introduced  was  a  conditional 
judgment  for  $2,000,  rendered  on  May  6,  1882,  and  subse- 
quently modified.  In  order  to  understand  this  objection,  it 
will  be  necessary  to  examine  the  record  of  the  judgment  as 
introduced.  The  proceedings  in  Wisconsin,  offered  in  evi- 
dence by  the  plaintiff,  showed  that,  in  a  divorce  suit  in  said 
■circuit  court  of  Milwaukee  county  brought  by  Christine  Blake 
against  Barnum  Blake,  there  was  entered,  on  May  6,  1882, 
the  following  judgment  or  decree: 

"  It  is  adjudged  and  decreed  that  the  marriage  contract 
■existing  between  plaintiff  and  defendant  herein  be,  and  is 
hereby,  dissolved;  and  it  is  further  adjudged  and  decreed 
that  the  plaintiff,  Christine  Blake,  and  said  defendant,  Bar- 
num Blake,  be  and  are  hereby  forever  divorced  from  the 
bonds  of  matrimony,  and  freed  from  the  obligations  thereof; 
and  it  is  further  ordered,  adjudged,  and  decreed  that  the 
defendant,  Barnum  Blake,  have  the  care,  custody,  and  educa- 
tion of  the  minor  children,  John  F.  Blake  and  Arthur  0. 
Blake,  mentioned  in  the  complaint  herein;  and  it  is  further 
ordered  and  adjudged  that  the  defendant,  Barnum  Blake, 
pay  to  Christine  Blake,  the  plaintiff  herein,  the  sura  of  $2,000, 
upon  the  execution  by  her  of  i  release  in  full  of  all  her  dower 
right  that  she  ever  had,  now  has,  or  at  any  time  may  have,  in 
any  of  the  real  estate  owned  by  the  defendant,  Barnum  Blake, 
during  the  coverture;  that  the  plaintiff  have  the  costs  in  this 
action,  and  that  she  have  execution  therefor." 

®*  Afterwards,  upon  petition  filed  in  said  court  by  said 
Christine  in  1886,  the  court,  after  finding,  in  substance,  that 
the  former  provision  was  inadequate,  and  had  been  made  under 
a  mistaken  estimate  of  the  pecuniary  ability  of  Barnum  Blake, 
rendered  the  following  judgment  therein  on  December  24, 
1888: 

"  It  is  now  here  ordered  and  adjudged  by  this  court,  that 
Christine  Blake,  the  plaintiff,  do  have  and  recover  of  Barnum 
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Blake,  the  defendant,  the  sum  of  $30,000,  and  the  further  sura 
of  $1,000  for  attorney's  fees  and  disbursements  in  this  pro- 
ceeding, amounting  in  all  to  the  sum  of  $31,000,  as  the  full 
and  final  share  and  allowance  of  the  plaintiflf  in  the  final 
division  and  distribution  of  the  estate  and  property,  real  and 
personal,  of  the  said  defendant,  Barnum  Blake;  and  it  is  fur- 
ther ordered  and  adjudged,  that,  except  as  it  is  herein  modi- 
fied or  superseded,  said  original  judgment  stand  and  remain 
in  full  force  and  effect." 

The  objection  on  the  ground  of  variance,  in  description  and 
date,  between  the  judgment  as  proven  and  the  judgment  as 
declared  upon,  was  not  made  when  the  judgment-roll  was 
offered,  although  a  number  of  other  objections  were  made  at 
that  time.  Not  having  been  made  then,  it  will  be  regarded 
as  having  been  waived.  The  judgment  of  December,  1888,  is 
something  more  than  a  mere  modification  of,  or  supplement 
to,  the  decree  of  1882.  That  judgment  is  complete  in  itself, 
and  answers  to  the  allegation  in  the  declaration.  When  it 
was  rendered,  nothing  remained  of  the  decree  of  1882,  except 
the  provisions  annulling  the  marriage  and  giving  the  defend- 
ant the  custody  of  the  children;  all  the  rest  of  that  decree 
was  merged  in  the  judgment  of  1888,  which  was  for  a  definite 
and  specific  sum. 

2.  It  is  claimed  that,  as  the  divorce  case  was  carried  for 
review  to  the  supreme  court  of  Wisconsin,  the  judgment  ot 
the  latter  court  was  the  final  one,  and  that  the  record  of  said 
court  was  the  proper  one  to  be  presented  in  an  action  on  ®* 
the  judgment.  The  defendant  below  introduced  in  evidence 
the  proceedings  in  the  Wisconsin  supreme  court,  showing 
tiiat  the  decree  of  the  lower  court  for  $31,000  was  affirmed  on 
September  24,  1889,  and,  on  petition  for  rehearing,  the  order 
of  affirmance  was  adhered  to,  but  leave  was  given  to  apply 
for  a  modification  of  the  judgment  as  to  the  time  of  payment; 
the  following  being  the  judgment  of  the  supreme  court  of  that 
state: 

"This  cause  came  on  to  be  heard  on  appeal  from  the  judg- 
ment of  the  circuit  court  of  Milwaukee  county,  and  was  argued 
by  counsel.  On  consideration  thereof,  it  is  now  here  ordered 
and  adjudged  by  this  court  that  the  judgment  of  the  circuit 
court  of  Milwaukee  county  in  this  cause  be,  and  the  same  is 
hereby,  affirmed,  with  costs  against  the  said  appellant,  taxed 
at  the  sum  of  $45.50,  and  with  leave  to  the  said  appellant  to 
apply  to  the  trial  court  for  a  modification  of  the  judgment  as 
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to  the  time  or  timf»g  for  the  pn3'ment  of  the  same":  Blake  v. 
Blake,  75  Wis.  339.  Counsel  for  plaintiff  in  error  take  the 
position  that,  when  the  continuation  of  the  record  was  pro- 
duced showing  that  tlie  judgment  sued  upon  had  been 
appealed,  it  anirmatively  appeared  that  there  was  no  such 
record  as  that  counted  upon,  and  that,  therefore,  the  plea  of 
nnl  tiel  record  was  supported. 

The  constitution  of  the  United  States  (article  4,  section  1) 
provides  that  full  faith  and  credit  shall  be  given  in  each  state 
to  the  public  acts,  records,  and  judicial  proceedings  of  every 
state,  and  that  Congress  may,  by  general  laws,  prescribe  the 
manner  in  which  such  acts,  records,  and  proceedings  shall  be 
proved,  and  the  effect  thereof.  Congress  has  enacted,  after 
providing  for  the  mode  of  authenticating  the  acta,  records,  and 
judicial  proceedings  of  the  states,  etc..  that  the  records  and 
judicial  proceedings  so  authenticated  shall  have  such  faith 
and  credit  given  to  tliem  in  every  court  within  the  United 
States  as  they  have  by  law  or  usage  in  the  courts  of  the  state 
from  whence  the  said  records  are  or  shall  be  taken:  Act  of 
»*  May  26,  1790;  U.  S.  Rev.  Stats.,  sec.  905.  Hence,  where 
suit  is  brought  in  this  state  upon  a  judgment  rendered  in 
another  state,  such  judgment  will  here  be  given  the  same 
force  and  effect  as  it  has  in  the  state  where  rendered.  If  it 
be  shown  that,  by  the  law  of  the  state  where  the  judgment 
was  rendered,  an  appeal  has  the  effect  of  suspending  the  judg- 
ment appealed  from,  or  of  staying  the  execution  thereof,  the 
pendency  of  such  appeal  is  a  material  fact  to  be  proven  in  a 
suit  upon  the  judgment  in  this  state.  But  unless  it  appear 
that  the  appeal  or  writ  of  error  suspends  the  judgment  in  the 
state  where  it  was  rendered,  its  pendency  is  no  bar  to  an  action 
in  another  state  on  the  judgment:  Taylor  v.  Shew,  39  Cal.  536; 
2  Am,  Rep.  478;  Suydam  v.  Hoyt,  25  N.  J.  L.  230;  Merchants'' 
Ins.  Co.  V.  De  Wolf,  33  Pa.  St.  45;  75  Am.  Dec.  577;  Woodward 
V.  Carson,  86  Pa.  St.  176;  Faber  v.  Hovey,  117  Mass.  107;  19 
Am.  Rep.  398.  It  is  not,  therefore,  necessary  to  declare  upon 
the  foreign  judgment  as  disposed  of  by  the  appellate  court, 
but  only  as  rendered  by  the  inferior  court;  especially  where 
as  is  tiie  case  here,  the  judgment  of  the  inferior  court  does 
not  show  upon  its  face  that  an  appeal  from  it  has  been  taken. 
The  pendency  of  an  appeal  which  operates  as  a  stay  is  a  mat- 
ter to  be  proven  as  a  defense  to,  or  in  suspension  of,  the  action. 
In  the  present  suit,  however,  the  proof  introduced  by  the 
defendant  shows  that  the  appeal  was  not  pending,  but  had 
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been  disposed  of  by  an  affirmatice  of  the  judgment  by  the 
supreme  court  of  Wisconsin.  A  careful  examination  of  the 
facts  in  McLaren  v.  Kehler,  23  La.  Ann.  80,  8  Am.  Rep.  691, 
to  which  counsel  refer,  will  not  disclose  any  thing  inconsistent 
with  the  views  here  expressed. 

3.  It  is  further  objected  that  the  judgment  declared  upoi) 
is  not  a  final  judgment.  A  foreign  judgment,  or  judgment  of 
a  sister  state,  cannot  be  sued  upon,  unless  it  is  final  and  con- 
clusive in  the  country  or  state  where  it  was  rendered,  accord^ 
ing  to  the  law  of  that  place.  It  should  be  "  complete  an^' 
definitive  in  its  nature,  and  a  valid  and  subsisting  obligation,*" 
It  must  be  "certain,  or  capable  of  being  made  so":  **  2  Black 
on  Judgments,  sees.  845,  959;  12  Am.  &  Eng.  Ency.  of  X^aw, 
148  m,  149;. 

It  is  said  that  the  judgment  is  not  final,  because  the  order 
of  the  supreme  court  affirming  it  gave  the  defendant  leave  t<^- 
apply  to  the  trial  court  for  a  modification  of  it  as  to  the  time- 
of  its  payment.     The  material  circumstance  in  favor  of  the- 
finality  of  the  judgment  is  that  no  leave  was  given  to  modify 
the  judgment  itself.     It  is  manifest,  that  an  application,  whicli- 
has  reference  to  the  time  of  payment  of  a  judgment  or  decree, 
is  directed  only  to  the  matter  of  carrying  it  into  effect.     The 
general  rule  is,  that,  if  after  a  judgment  or  decree  has  been 
entered,  no  further  questions  can  come  before  the  court,  except 
such  as  are  necessary  to  be  determined  in  carrying  it  into 
effect,  it  is  final:  1  Freeman  on  Judgments,  sec.  22. 

Our  attention  is  called  to  the  fact  that  on  March  7,  1892, 
the  administrator  of  Barnum  Blake  filed  a  petition  in  the  Mil- 
waukee county  circuit  court,  and  that  such  petition  is  still 
pending.  An  examination  of  the  petition  shows  that  it  is 
not  an  application  to  modify  the  judgment  as  to  the  time  of 
payment,  but  to  reduce  the  amount  of  the  judgment  itself. 
We  do  not  think  that  the  pendency  of  such  a  petition,  under 
the  circumstances  of  this  case,  can  interfere  with  the  prose- 
cution of  the  present  action. 

It  is  claimed  that  the  judgment  is  not  final,  upon  the 
alleged  ground  that  the  payment  of  the  $31,000  is  subject  to 
the  condition  that  the  plaintifi"  shall  release  her  dower  in  the 
defendant's  lands.  As  such  a  condition  was  expressed  in  the 
judgment  of  1882,  and  as  the  original  judgment  was  to  stand, 
except  as  modified  or  superseded  by  the  judgment  of  1883, 
it  is  therefore  argued  that  the  condition  as  to  the  relea6«  of 
dower  is  a  part  of  the  latter  judgment     Without  disi&ussioo 
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of  the  question,  whether  the  judgment  for  131,000  is  or  is  not 
«  complete  substitute,  both  for  the  judgment  for  $2,000  and 
for  the  condition  attached  to  the  payment  of  the  latter  sum, 
it  is  sufficient  to  say,  that  the  record  of  the  proceedings  *•  in 
the  Wisconsin  court,  as  introduced  by  the  plaintiff,  shows, 
with  sufficient  certainty,  that  the  $2,000  has  been  paid,  and 
that  the  dower  has  been  released.  Kot  only  is  it  so  averred 
in  the  petition  filed  in  the  divorce  case  for  an  increase  of  the 
allowance,  but  the  affidavit  or  answer  therein  filed  by  the 
defendant  admits  that  he  paid  the  $2,000,  and  as  he  was  not 
obliged  to  make  such  payment  unless  the  dower  was  released, 
the  reasonable  conclusion  is,  that  it  was  released,  especially 
■as  the  answer  does  not  deny  the  release. 

It  is  furthermore  contended  that  the  judgment  is  not  &ial, 
upon  the  alleged  ground  that  it  is  merely  a  judgment  for  tem- 
porary alimony,  and  therefore  variable  and  subject  to  change, 
and  that,  under  the  statutes  of  Wisconsin,  there  can  be  no 
final  decree  for  permanent  alimony  without  a  division  and 
partition  of  the  husband's  estate.  As  we  construe  the  case 
of  Blake  v.  Blake,  lb  Wis.  339,  this  very  judgment  was  there 
held  to  be  final.  But  if  such  is  not  the  correct  construction 
•of  that  case,  the  judgment  expressly  declares  that  the  recov- 
ery of  the  $31,000  shall  be  "the  full  and  final  share  and 
allowance  of  the  plaintiflF  in  the  final  division  and  distribution 
of  the  estate  and  property,  real  and  personal,  of  the  said 
defendant."  The  supreme  court  of  Wisconsin  has  held,  as 
we  understand  the  decisions,  that  the  allowance  of  a  gross 
«um  to  the  wife  in  a  divorce  suit  may  operate  as  a  final  divi- 
sion and  distribution  of  the  husband's  estate  between  the  par- 
ties where  it  is  so  expressly  declared  in  the  judgment; 
Hopkins  V.  Hoykins,  40  Wis.  46G;  Bacon  v.  Bacon,  43  Wis. 
197;  Blake  v.  Blake,  68  Wis.  303;  75  Wis.  339;  Campbell  v. 
Vamphell,  37  Wis.  224;  Thomas  v.  Thomas,  41  Wis.  229; 
Fauly  V.  Pauly,  69  Wis.  419.  The  fact  that  leave  was  given 
to  apply  for  a  modification  as  to  the  time  of  payment,  nega- 
-tives  the  idea  that  the  judgment  was  subject  to  modification 
in  any  other  respect.  ^V^e  think  that  the  judgment  of  1888 
is  final,  and  certain,  and  complete. 

•'  4.  It  is  urged  that  an  action  will  not  lie  in  one  state 
iQpon  a  judgment  for  alimony  rendered  in  another  state. 
There  are  some  authorities  which  seem  to  support  this  con- 
tention. Such  are  Van  Buskirk  v.  Mulock,  18  N.  J.  L.  184; 
Barber  v.  Barber,  2  Finn.  297;  Elliott  v.  Ray,  2  Blackf.  31. 
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These  cases  proceed  upon  the  ground  either  that  at  common 
law  an  action  of  debt  will  not  lie  upon  a  decree  in  equity,  or 
that  the  decree  for  alimony  sued  upon  was  not  final  in  its 
character,  and  was  subject  to  modification,  or  that  the  decree 
did  not  have  the  force  and  eflect  of  a  judgment  in  the  state 
where  it  was  rendered.  But  we  see  no  reason  why  a  final 
decree,  which  directs  the  payment  of  a  specific  sum  of  money, 
should  not  have  the  same  force  and  effect  as  a  judgment  at 
law;  and  it  has  not  been  here  shown  that  it  does  not  have 
such  force  and  effect  in  the  state  of  Wisconsin.  Where  such 
a  final  decree  is  rendered  by  a  court  of  competent  jurisdic- 
tion in  one  state,  the  constitution  of  the  United  States 
requires  that  full  faith  and  credit  be  given  to  it  in  every 
other  state.  It  makes  no  difference,  so  far  as  the  duty  of 
the  courts  in  another  state  to  enforce  it  is  concerned,  that  the 
specific  sum  required  to  be  paid  by  such  a  final  decree  is  for 
alimony.  In  some  of  the  earlier  cases  the  courts  had  diffi- 
culty in  sustaining  an  action  by  a  woman  against  her  hus- 
band upon  such  a  decree,  because  the  law  governing  their 
decisions  then  was  that  a  feme  covert  could  not  sue  as  a  feme 
gole,  even  though  she  was  living  apart  from  her  husband 
with  his  consent:  Barber  v.  Barber,  2  Finn.  297. 

We  think  that  an  action  can  be  maintained  in  one  state 
upon  a  final  decree  for  alimony  rendered  in  another  state. 
This  position  is  sustained  by  the  following  authorities:  Bar- 
ber V.  Barber,  21  How.  582;  Allen  v.  Allen,  100  Mass.  373; 
Stewart  v.  Stewart,  27  W.  Va.  167;  Rigney  v.  Rigney,  23  Abb. 
N.  C.  212.  See,-  also,  Howard  v.  Howard,  15  Mass.  196. 
Bishop,  in  his  recent  work  on  Marriage,  Divorce,  and  Sepa- 
ration, volume  2,  section  847,  says:  "A  decree  ®®  for  alimony, 
there  being  a  competent  jurisdiction,  is  a  record  to  which, 
under  the  constitution  of  the  United  States,  must  be  given 
full  faith  and  credit  in  every  other  state.  The  courts  of  the 
other  state,  wherein  the  decree  is  relied  upon,  will  accord  to 
it  the  effect  it  has  under  the  law  of  the  state  of  its  rendition, 
not  under  that  of  their  own  state." 

5.  It  is  further  assigned  as  error  that  the  trial  court  denied 
defendant's  application  to  file  additional  pleas.  The  appli- 
cation was  made  only  three  days  before  the  cause  was  reached 
for  trial,  and  more  than  seventeen  months  after  the  issues  had 
been  made  up.  It  was  discretionary  with  the  court  to  allow 
the  pleas  to  be  filed  at  a  date  so  late  in  the  progress  of  the 
cause,  and  we  caimot  say  that,  under  the  circumstances,  there 
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was  any  abuse  of  discretion  in  denying  the  application:  Brown 
V.  Booth,  66  111.  419;  Milliken  v.  Jones,  77  111.  372;  Fisher  v. 
Greene,  95  111.  94;  Chicago  etc.  R.  R.  Co.  v.  O'Connor,  119  111. 
586. 

One  of  the  alleged  facts,  which  it  was  proposed  to  plead, 
was  that  the  recovery  was  based  upon  a  fraudulent  and  col- 
lusive divorce,  "obtained  by  collusion  and  agreement  between 
the  plaintiff  and  deceased."  The  general  rule  is,  that  the 
judgment  of  a  state  court  may  not  be  impeached  collaterally 
in  a  court  of  another  state  on  the  ground  of  fraud,  unless 
fraud  in  procuring  it  could  be  set  up  as  a  defense  in  the  state 
where  it  was  rendered:  Ambler  v.  Whipple,  139  111.311;  32 
Am.  St.  Rep.  202.  It  is  very  clear  that  if  Barnum  Blake 
had  been  alive,  he  could  not  set  up  as  a  defense  to  the  present 
action  that  the  decree  of  divorce  from  his  wife  had  been 
obtained  by  collusion  with  her,  nor  could  he  have  urged  such 
alleged  collusion  in  the  courts  of  Wisconsin  as  a  reason  for 
setting  aside  the  decree  there.  This  is  true  upon  the  well- 
settled  principle,  that,  in  a  court  of  justice,  a  man  cannot 
complain  of  a  wrong  done  by  himself,  or  of  another's  Nvrong 
in  which  he  was  a  partaker.  He  cannot  attack  a  decree  of 
divorce  upon  the  ground  that  it  was  obtained  through  a  fraud 
committed  by  himself:  Prudham  ®*  v.  Phillips,  2  Amb.  763; 
Allen  v.  MacLellan,  12  Pa.  St.  328;  51  Am.  Dec.  608;  Greene 
V.  Greene,  2  Gray,  361;  61  Am.  Dec.  454;  Simons  v.  Simons^ 
47  Mich.  253;  Adams  v.  Adams.,  51  N.  H.  388;  12  Am.  Rep. 
134;  Ruger  v.  Heckel,  85  N.  Y.  483;  Coddington  v.  Codding- 
ton,  10  Abb.  Pr.  450;  Miltimore  v.  Miltimore,  40  Pa.  St.  151; 
2  Bishop  on  Marriage,  Divorce,  and  Separation,  sees.  1548, 
1563;  5  Am.  &  Eng.  Ency.  of  Law,  844,  845.  We  do  not  see 
why  such  a  defense  is  not  as  much  forbidden  to  the  adminis- 
trator of  Blake  as  it  would  have  been  to  Blake  himself.  The 
administrator  is  a  mere  representative  of  the  deceased,  a 
privy  in  representation:  Mclntyre  v.  Sholty,  139  111.  171.  As 
a  general  rule,  no  judgment  can  be  impeached  for  fraud  by  a 
party  or  privy  to  it:  2  Freeman  on  Judgments,  sees.  334,  33G; 
Atkinsons  v.  Allen,  12  Vt.  619;  36  Am.  Dec.  361;  Baugh  v. 
Baugh,  37  Mich.  59;  26  Am.  Rep.  495.  "The  parties  to  an 
action,  and  the  persons  in  privity  with  them,  cannot  collater- 
ally attack  or  impeach  a  judgment  for  fraud":  2  Freeman  on 
Judgments,  sec.  336.  If  the  defendant  in  a  divorce  decree 
cannot  attack  it  because  it  was  obtained  by  his  own  fraud,  it 
would  seem  to  be  true  that  his  administrator  could  not  attack 
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it  because  of  such  fraud.  If  he  cannot  take  advantage  of  his 
own  wrong  in  his  lifetime  for  the  purpose  af  saving  his  estate 
from  liability,  his  representative,  after  his  death,  ought  not  to 
be  allowed  to  save  his  estate  from  liability  by  taking  advan- 
tage of  that  same  wrong. 

The  only  other  matters  proposed  to  be  pleaded  were,  that 
the  judgment  sued  upon  was  rendered  in  a  divorce  proceed- 
ing, and  was  not  final,  nor  enforcible  without  the  limits  of 
Wisconsin,  and  was  uncertain,  and  that  a  proceeding  was 
pending  for  its  modification.  All  these  matters  appeared  upon 
the  face  of  the  record  evidence  which  was  introduced,  and  the 
questions  arising  out  of  them  were  taken  advantage  of  by  the 
defendant,  and  beard  and  considered  by  the  court:  Milliken 
V.  Jones,  77  111.  372. 

6.  It  is  contended,  finally,  that  the  writ  of  attachment  in 
this  case  abated  upon  the  death  of  Barnum  Blake.  It  was 
*•  held  in  Davis  v.  Shapleigh,  19  111.  386,  that  an  attachment 
proceeding  does  not  abate  by  the  death  of  the  defendant.  An 
examination  of  that  case  will  show  that  the  language  of  the 
eighth  section  of  the  abatement  law  and  of  the  seventh 
section  of  the  attachment  law,  as  those  laws  then  existed, 
authorized  the  conclusion  there  reached,  independently  of 
the  thirty-fifth  section  of  the  then  existing  attachment  law. 
Said  eighth  section  of  the  abatement  act  of  1845  is  sub- 
stantially the  same  as  the  eleventh  section  of  the  present 
abatement  act,  and  said  seventh  section  of  the  attachment 
act  of  1845  is  substantially  the  same  as  the  third  section 
of  the  present  attachment  act*  Gross'  Stats,  of  1871,  c.  1, 
sec.  8,  p.  2;  c.  9,  sec.  9,  p.  32;  1  Starr  and  Curtis  Annotated 
Statutes,  c.  1,  sec.  11,  p.  183;  c.  14,  sec.  3,  p.  311;  Eauh  v. 
Ritchie,  1  111.  App.  188.  We  think  that  the  decision  in  the 
Shapleigh  case  is  applicable  to  the  language  of  the  stat- 
utes as  they  now  exist,  and  that  the  sixth  objection  of  plain- 
tiflf  in  error  is  not  well  taken. 

The  judgment  of  the  appellate  court  is  affirmed. 

Judgment  affirmed.  _____ 

JoDOMiNTi  OF  Sister  Statks— Acnoifs  oir. — A  }a(1ginent  of  a  sister 
«tate  obtained  in  an  action  wherein  the  defendant  haa  been  served  with  pro- 
-eess,  or  appeared,  ia  conclusive,  and  an  action  may  be  maintained  thereon: 
Spuncer  v.  Brockway,  1  Ohio,  259;  13  Am.  Dec.  616;  Fletcher  r.  Ferrel,  9 
Dana,  372;  1i5  Am.  Dec.  143,  and  not*;  Bitcfiie  v.  Carpenter,  2  Wash. 
612;  26  Am.  St  Rep.  877.  Juilgmeiits  in  peraonam  of  sister  states  are  placed 
on  the  aaoM  footing  is  domestic  jadgments,  and  entitled  to  the  aame  credit 
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and  effect,  when  aougbt  to  be  enforced  in  the  different  states,  m  they,  by 
law  or  usage,  have  in  the  particular  states  wherein  they  were  rendered: 
Ambler  r.   Whipple,  139  III.  311;  32  Am.  St.  Rep.  202,  aud  note. 

Judgments — When  Final.— See  the  extended  notes  to  Williams  v.  Fiektt 
60  Am.  Dec.  427-439.  and  Davie  v.  Davie,  20  Am.  St.  Rep.  173,  174.  A 
final  decree  is  one  which  disposes  of  the  whole  merits  of  the  cause  before  the 
court,  reserving  no  furthur  questions  or  directions  for  further  determination: 
T^aff  V.  HevriU,  1  Ohio  St,  511;  59  Am.  Dec.  634,  and  note;  Bank  qf  Mobile 
T.  Uall,  6  Ala.  141;  41  Am.  Dec.  41.  This  question  is  further  discussed  in  the 
following  cases:  Stale  Nat.  Bank  v,  Neel,  53  Ark.  110;  22  Am.  St.  Rep.  185; 
Arnold  v.  Sinclair,  11  Mont.  556;  28  Am.  St.  Rep.  489,  and  note;  Oakes  v. 
Sogers,  47  Minn.  38;  28  Am.  St.  Rep.  326,  and  note;  and  Harrison  v.  Leb- 
anon Water  Works,  91  Ky.  255;  34  Am.  St.  Rep.  180,  and  note. 

Judgments — Impeachment  for  Fraud. — A  domestic  judgment  of  a 
court,  having  jurisdiction  of  the  subject  matter  and*of  the  parties  cannot  be 
questioned  collaterally  for  fraud  aliunde  the  record  by  parties  or  privies: 
Monill  V.  Morrill,  20  Or.  96;  23  Am.  St.  Rep.  95,  and  note;  Atkinsons  v. 
Allen,  12  Vt.  619;  36  Am.  Dec.  361;  Mayor  v.  Brady,  115  N.  Y.  599.  A 
court  of  equity  will  set  aside  a  judgment  for  fraud  when  the  party  asking  it 
is  himself  without  fault,  and  has  proceeded  without  unreasonable  delay  after 
the  discovery  of  the  fraud:  English  v.  AUirich,  132  Ind.  500;  32  Am.  St.  Rep. 
270,  and  note. 

Aitachmknt — Abatement  by  Death  op  Defendant. — The  levy  of  an 
attachment  is  not  dissolved  by  the  death  of  the  defendant  unless  declared  so 
by  statute:  Mitchell  v.  Schoonover,  16  Or.  211;  8  Am.  St.  Rep.  282,  and 
note;  Van  Kleeck  v.  Hammell,  87  Mich.  599;  24  Am.  St.  Rep.  182;  WaiU  v. 
Thompson,  43  N.  H.  161;  80  Am.  Dec.  136,  and  extended  note. 
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Fixtures. — Machinery  Placed  in  a  Factory  With  the  Intention  That 
It  Shall  Remain  as  a  part  thereof,  though  attached  by  screws  in  such 
a  manner  that  it  may  be  removed,  becomes  a  permanent  fixture,  and 
passes  to  a  mortgagee  of  the  premises,  so  that  no  lien  or  claim  can  be 
enforced  in  favor  of  the  vendor  of  such  machinery. 

Fixtures,  Test  of. — The  chief  test  by  which  to  determine  whether  an  arti- 
cle is  a  fixture  is  to  inquire  whether  the  party  annexing  it  intended  it 
to  be  a  permanent  accession  to  the  freehold.  This  intention  is  tu  be 
inferred  from  the  nature  of  the  article  affixed,  the  relation  and  situation 
of  the  parties  making  the  annexation,  and  the  policy  of  the  law  in  rela- 
tion thereto,  the  structure  and  mode  of  annexation,  and  the  purpose  for 
which  it  was  made. 

Fixtures — Agreement  With  Vendor  Does  Not  Affect  Mortgagee. — 
Machinery  Annexed  to  the  Freehold  in  Such  a  Manner  and  Fob 
Such  a  Purpose  as  to  make  it  a  fixture  will  not  retain  the  character  of 
personal  property  as  against  a  mortgagee,  because  of  an  agreement 
between  the  vendor  of  the  fixtur'*,  and  the  owner  of  the  freehold,  that 
such  fixture  shall  remain  the  property  of  the  vendor  until  paid  for,  il 
the  mortgagee  had  no  notice  of  such  agreement. 
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Chattel  Mortgage— Estoppel. — The  Acceptaxce  of  a  Chattel  Moht- 
GAGE  on  certain  fixtures  does  not  estop  the  mortgagee  from  insisting, 
that  they  are  real  estate,  and  subject  to  a  real  estate  mortgage  made  ia. 
his  favor. 

Action  of  replevin  by  C.  S.  Fifield  and  others  for  certainr 
machinery  sold  by  them  to  one  Day,  and  placed  in  his  fac- 
tory, attached  to  the  floor  by  benches  and  large  screws,  under 
an  agreement  between  the  plaintiffs  and  the  owner  of  the- 
building  that  such  machinery  shall  remain  the  property  o£" 
the  vendors  until  paid  for.  On  July  1,  1891,  Robert  Mont~ 
goniery  and  others  made  a  written  contract  with  Day,  agree- 
ing to  convey  to  him  certain  real  property  and  pay  him  certain, 
moneys,  in  consideration  that  he  erect  on  such  real  property  a. 
factory  building,  put  in  it  the  necessary  machinery,  and  equip« 
it  for  use  as  a  shoe  factory,  and  that  the  deed  to  him  of  the^ 
premises  should  provide  that  the  building  and  machiner}'- 
should  not  be  torn  down  or  removed  within  five  years.  On 
July  15,  1891,  the  real  property  was  conveyed  to  Day,  and  the 
conveyance,  as  recorded,  contained  a  stipulation  in  harmony 
with  the  agreement.  On  November  23,  1891,  and  after  tlie 
machinery  had  been  placed  in  Day's  factory,  he,  to  secure^ 
indebtedness  due  the  Farmers'  National  Bank,  executed  a 
trust  deed  of  the  lots  upon  which  the  factory  was  situated^ 
In  the  following  month  judgments  were  entered  against  Day 
in  favor  of  a  large  number  of  creditors.  Before  the  machin- 
ery had  be6n  taken  under  a  writ  of  replevin,  the  Farmers*^ 
National  Bank  filed  a  bill  in  equity,  claiming  a  lien  on  the- 
lots  under  the  trust  deed,  and  that  the  machinery  had  be- 
come a  part  of  the  real  estate,  and  a  receiver  was  appointed 
to  take  charge  of  the  property,  and  the  trial  court,  at  the  final 
hearing,  decided  that  tiie  machinery  had  become  a  fixture,  and 
that  the  plaintiffs  had  no  lien  thereon  and  no  right  thereto^. 
From  this  judgment  the  plaintiffs  appealed. 

Aldrich,  Payne,  and  Defreea,  for  the  appellants. 

Owen  0.  Lovejoy,  Richard  M.  Skinner,  and  George  S.  Skinner 
for  the  appellees. 

*•*  Craig,  J.  The  principal  and  indeed  the  only  questioi* 
of  any  importance  presented  by  this  record  is,  whether  th& 
machinery  which  Day  purchased  of  appellants  and  placed  iu 
the  manufacturing  building,  as  shown  by  the  evidence,  be- 
came fixtures.  If  the  machinery,  when  attached  to  the  build- 
ing, became  fixtures  and  a  part  of  the   realty,  then   such- 
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machinery  passed  to  the  bank  under  the  trust  deed  executed 
by  Day,  and  could  not  be  taken  under  the  writ  of  replevin 
■ned  out  by  the  appellants. 

It  will  be  observed  that  the  deed  under  which  Day  acquired 
title  to  the  lots  upon  which  the  factory  was  erected  provided 
that  the  building,  improvements,  and  machinery  to  be  placed 
•on  said  lots  shall  not  be  torn  down  or  removed  from  said 
premises  by  said  grantee  or  his  assigns  for  the  space  of  at 
least  five  years  from  the  first  day  of  July,  1891,  and  that  said 
lots  shall  be  used  for  manufacturing  purposes  alone.  This 
deed  was  executed  July  15,  1891,  and  recorded  July  25,  1891. 
When,  therefore,  appellants,  in  September,  1891,  sold  machin- 
•ery  to  be  placed  in  the  building,  they  had  notice  of  the  contents 
of  the  deed,  and,  having  such  notice,  they  knew  that  the 
machinery  to  be  placed  therein,  as  a  part  of  the  plant,  could  not 
b6  removed  at  such  time  as  they  might  elect,  or  at  the  will  or 
pleasure  of  Day,  the  purchaser.  Moreover,  the  agent  of  appel- 
lants who  sold  the  machinery  was  at  the  factory  ***  between 
the  1st  and  10th  of  September,  after  the  factory  building  had 
been  erected,  and  learned  from  Day  the  nature  of  the  contract 
between  him  and  the  people  of  Wyanet,  under  which  the  fac- 
tory was  established,  and  hence  they  knew,  or  at  least  were  in 
law  chargeable  with  knowledge,  that  the  machinery  sold  by 
them  could  not  be  removed  from  the  factory. 

But  in  addition  to  the  provisions  of  the  deed,  the  manner 
in  which  the  machines  were  placed  in  the  building  manifests 
an  intention  that  they  should  become  fixtures,  and  remain 
there  as  a  part  of  the  shoe  factory.  Ten  of  the  machines 
were  fastened  to  the  floor,  or  plank  nailed  to  the  floor,  by 
large  screws,  and  belted  to  the  shafting  overhead.  Six 
were  fastened  to  benches  by  wooden  screws,  and  belted  to 
the  shafting,  the  benches  having  been  nailed  to  the  floor  of  the 
building.  The  witness  Cass,  who  had  charge  of  placing  the 
machinery  in  the  factory,  testified:  '*  None  of  the  machinery 
was  in  at  the  time  I  went  to  Wyanet,  and  I  superintended  the 
placing  of  all  of  it,  under  Day's  direction.  It  was  all  put  in 
the  building  for  the  purpose  of  manufacturing  shoes,  and 
was  all  used  for  that  purpose  a  little.  The  machinery  pur- 
chased of  Fifield  was  placed  in  the  building  for  the  purpose 
of  manufacturing  shoes,  and  increases  the  value  of  the  plant. 
It  was  essential  to  the  plant  as  placed  there.  The  machinery 
IB  specially  adapted  to  the  manufacturing  of  shoes.  Shoes 
«an  be  manufactured  without  it,  but  it  is  necessary.     I  was 
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not  employed  to  superintend  a  factory  other  than  a  shoe 
factory,  and  when  I  put  the  Fifield  machinery  in  the  factory 
it  was  not  with  the  intention  of  taking  it  out." 

Ewell  on  Fixtures  states  the  rule  for  determining  what  are 
to  be  regarded  as  fixtures,  as  follows:  "1.  Real  or  constructive 
annexation  of  the  thing  in  question  to  the  realty;  2.  Appro- 
priation or  adaptation  to  the  use  or  purpose  of  that  part  of  the 
realty  with  which  it  is  connected;  3.  The  intention  of  the 
party  making  the  annexation  to  make  it  a  permanent  acces- 
sion to  the  freehold,  this  intention  being  inferred  *'*  from 
the  nature  of  the  article  affixed,  the  relation  and  situation  of 
the  party  making  the  annexation,  and  the  policy  of  the  luw 
in  relation  thereto,  the  structure  and  mode  of  the  annexation, 
and  the  purpose  or  use  for  which  the  annexation  has  been 
made."  The  author  also  says:  "  Of  these  tests  the  clear  tend- 
ency of  modern  authority  seems  to  be  to  give  pre-eminence 
to  the  question  of  intention  to  make  the  article  a  permanent 
accession  to  the  freehold,  and  the  others  seem  to  derive  their 
chief  value  as  evidence  of  such  intention." 

In  Arnold  v.  Crowder,  81  111.  56,  25  Am.  Rep.  260,  it  was 
held  that  platform  scales,  fastened  to  sills  laid  upon  a  brick 
wall,  for  weighing  stock  or  grain,  as  between  mortgagor  and 
mortgagee,  are  to  be  regarded  as  fixtures  belonging  to  the 
realty.  It  is  there  said:  "  It  is  in  the  power  of  the  owner  of 
the  inheritance  to  affix  any  property  to  it  he  pleases,  and 
when  he  does  so,  it  becomes  a  fixture  in  the  general  sense  of 
the  term,  and  part  of  the  freehold,  and  if  the  inheritance  be 
afterwards  sold  or  mortgaged,  the  fixture  goes  with  the  free- 
hold." 

In  Dohschuetx  v.  Holliday,  82  111.  871,  it  was  held  that  a 
steam-engine,  machinery,  and  fixtures,  attached  to  the  soil  by 
a  lessee  thereof  for  the  purpose  of  hoisting  coal,  including  all 
boxes  and  other  necessary  appliances  connected  therewith, 
became  a  part  of  the  lessee's  estate  therein.  In  that  case  it 
was  contended  that  the  engine  was  personal  property,  and 
hence  a  mechanic's  lien  could  not  be  enforced,  and  it  was, 
among  other  things,  said:  "Whatever  may  have  been  the 
private  agreement  of  the  parties,  it  is  very  clear  the  engine, 
when  set  up  and  attached  to  the  realty  as  it  was,  became  a 
part  of  the  estate  the  lessee  had  in  the  premises.  No  doubt 
the  parties  could  agree  among  themselves  they  would  treat 
the  engine  and  other  fixtures  as  personalty,  but  their  private 
agreement  could  not  oba.ige  the  character  of  the  property, 
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80  far  as  third  parties  were  concerned,"  So  here,  when  the 
machinery  was  placed  in  the  factory,  and  became  attached, 
the  private  agreement  made  between  Day  and  appellants,  *'* 
to  the  effect  that  the  machinery  should  remain  the  property 
of  the  vendor  until  paid  for,  could  not  change  the  character  of 
the  property  so  far  as  the  rights  of  mortgagees  or  other  lien 
creditors  were  concerned:  See,  also,  Wood  v.  Whelen,  93  111. 
153;  Thielman  v.  Carr,  75  111.  385. 

First  National  Bank  v.  Adam,  138  111.  483,  is  a  casein  point. 
There  certain  real  estate  and  water-power  were  leased,  and  the- 
lessee  erected  a  paper-mill  and  placed  therein  all  necessary 
machinery.  After  the  mill  was  erected,  and  properly  equipped 
with  the  necessary  machinery,  the  lessee  executed  a  trust  deed 
on  the  property.  The  lessee  failing  to  pay  the  rent,  the  lessor 
instituted  proceedings  to  collect,  relying  on  a  clause  in  the 
lease  which  provided  for  the  reservation  of  a  valid  and  first 
lien  to  the  lessor  upon  any  and  all  goods,  chattels,  or  other 
property  belonging  to  the  lessee,  as  security  for  the  rent. 
But  it  was  held  that  the  mill,  and  buildings,  and  machinery, 
all  formed  a  part  of  the  leasehold  estate,  and  were  chattels 
real,  and  were  a  proper  subject  matter  of  a  real  estate  n)ort- 
gage,  which,  when  made,  creates  a  valid  lien  on  the  property: 
See,  also,  Knapp  v.  Jones,  143  111.  375, 

The  rule  established  in  this  state  is  fully  sustained  by  the 
decisions  in  other  states.  In  Winslow  v.  Merchants^  Ins.  Co.y 
4  Met.  306,  38  Am,  Dec.  368,  in  discussing  the  question  in 
regard  to  what  part  of  the  property  of  a  machine-shop  would 
pass  by  a  mortgage,  the  court  said  "that  the  steam-engine 
and  boilers,  and  all  the  engines  and  frames  adapted  to  be 
moved  and  used  by  the  steam-engine,  by  means  of  connect- 
ing-wheels, bands,  or  other  gearing,  as  between  mortgagor  and 
mortgagee,  are  fixtures,  or  in  the  nature  of  fixtures,  and  con- 
stitute a  part  of  the  realty,  ....  and  passed  by  the  mort- 
gage." The  same  doctrine  was  declared  in  Pierce  v.  Georgey 
108  Mass.  78,  11  Am.  Rep.  310.  It  is  there  said:  "Articles 
placed  in  a  mill  by  the  owner  to  carry  out  tlie  obvious  pur- 
pose for  which  it  was  erected,  and  adapted  to  that  purpose, 
are  generally  part  of  the  realty,  notwithstanding  the  fact  that 
they  could  be  removed  and  used  elsewhere."  The  *''*  same 
rule  has  been  adopted  in  Maine:  Parsons  v.  Copeland,  38 
Me.  537.  So  in  Iowa:  Ottumwa  Woolen  Mill  Co.  v.  Hawley,  44 
Iowa,  57;  24  Am.  Rep.  719,  Michigan  adopts  the  same  rule: 
Lyle  V.  Palmer,  42  Mich.  314.     See,  also,  Taylor  v.  Collins,  51 
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Wis.  123,  and  Dudley  v.  Hurst,  67  Md.  44,  1  Am.  St.  Rep. 
868,  where  the  same  doctrine  is  declared. 

In  Hill  V.  Farmers'  Nat.  Bank,  97  U.  S.  450,  the  ques- 
tion arose  whether  machinery  in  a  paper-mill  was  part  of 
the  realty,  and  in  deciding  the  case  the  court,  among  other 
things,  said:  "  By  placing  it  in  the  building,  in  constructing 
the  mill,  every  part  and  parcel  of  it,  as  between  mortgagor 
and  mortgagee,  became  a  fixture,  and  a  part  of  the  freehold." 

Sword  V.  Low,  122  111.  487,  has  been  cited,  and  is  relied 
upon  by  the  appellants.  In  the  case  cited  an  engine  and 
boiler  attached  to  the  realty  were  held  to  be  personal  prop- 
erty. But  upon  an  examination  of  the  case  it  will  be 
found  that  it  was  agreed  between  the  vendor  and  purchaser, 
when  the  engine  and  boiler  were  sold,  that  the  purchaser 
should  execute  and  deliver  a  chattel  mortgage  on  the  prop- 
erty to  secure  the  payment  of  the  purchase  money.  In  pur- 
suance of  this  agreement  a  chattel  mortgage  was  executed 
and  placed  upon  record,  as  required  by  statute,  thereby  giv- 
ing notice  to  third  persons  that  the  property  was  to  be  re- 
garded as  personal  property.  But  here,  however,  no  chattel 
mortgage  was  given  to  appellants.  They  relied  solely  upon 
a  secret  agreement,  made  between  Day  and  themselves,  that 
the  property  should  belong  to  them  unless  paid  for  by  Day. 
In  the  sale  of  a  chattel,  where  the  possession  of  the  property 
passes  to  the  purchaser,  a  secret  lien  in  favor  of  the  vendor 
is  not  valid  as  against  creditors  or  subsequent  purchasers; 
Chickering  v.  Bastress,  130  111.  206;  17  Am.  St.  Rep.  309. 

Some  importance  is  attempted  to  be  placed  on  the  fact,  in 
the  argument,  that  appellee,  the  Farmers'  National  Bank,  took 
a  chattel  mortgage  on  the  property.  We  do  not  regard  this 
as  an  important  element  in  the  case.  The  fact  that  the  bank 
*'•  may  have  been  advised  that  the  machinery  was  personal 
property,  and  attempted  to  secure  its  debt  by  taking  a  chattel 
mortgage  thereon,  would  not  impair  the  validity  of  the  deed 
of  trust  or  mortgage  subsequently  executed,  nor  would  the 
acceptance  of  a  chattel  mortgage  prevent  the  bank  from 
resorting  to  any  legal  remedy  it  might  have  to  secure  its 
indebtedness.  The  real  question  was,  whether  this  machin- 
ery, purchased  by  Day  to  be  placed  in  the  factory,  and  placed 
therein  as  a  part  and  parcel  of  the  plant,  became  a  fixture. 
If  it  did,  then  it  became  a  part  of  the  realty,  and  was  subject 
to  the  mortgage  executed  on  the  real  property.  Upon  this 
question,   under   the   authorities,  we   are   satisfied  that  the 
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machinery,  after  being  attached  to  the  factory,  became  a  part 
and  parcel  of  the  plant,  and  could  not  be  taken  on  a  writ  of 
replevin. 

The  judgment  will  be  aflBrmed. 

Judgment  afSrmed.  

Fixtures — Machinery. — The  intention  of  the  owner  In  attaching  machin- 
ery to  land  must  be  considered  in  deciding  whether  or  not  it  becomes  a  fix- 
ture, and  if  it  appeara  that  he  attached  the  machinery  with  a  view  to  its 
remaining  permanently,  it  must  be  treated  as  realty:  BosevilU  etc.  Min.  Co.  ▼. 
Iowa  Oukh  Min.  Co.,  15  Col.  29;  22  Am.  St.  Rep.  372;  Hopewell  MiUs  v.  Taun- 
ton Sav.  Bunk,  150  Mass.  519;  15  Am.  St.  Rep.  235;  Jories  v.  Bull,  85  Tex. 
136;  Smith  v.  Blake,  96  Mich.  542;  First  Nat.  Bank  v.  Adam,  138  111.  483. 
Machines  placed  in  a  building  by  a  tenant,  and  fastened  to  the  floor  by  bolts 
in  such  a  manner  as  to  be  removable  without  injury  to  the  bnilding,  do  not 
become  a  part  of  the  realty:  BartUtt  v.  Hadktnd,  92  Mich.  552.  See  further 
on  this  subject  the  extended  note  to  Pierce  v.  George,  11  Am.  Rep.  314. 

FiXTtJRES — Test  of. — To  determine  whether  a  thing  is  a  fixture  or  not  we 
must  look  at  the  manner  in  which  it  is  annexed,  the  intention  of  the  person 
who  made  the  annexation,  and  the  purpose  for  which  the  premises  are  used: 
Lavemon  v.  Standard  Soap  Co.,  80  Cal.  245;  13  Am.  St.  Rep.  147,  and 
extended  note;  Hopewell  Mills  v.  Taunton  Sav,  Bank,  150  Mass.  519;  15  Am. 
St.  Rep.  235,  and  note;  Miller  v.  Waddinyham,  91  Cal.  377;  Morfy  v.  Hoyt, 
62  Conn.  542;  notes  to  RosevilU.  etc.  Min.  Co.  v.  Iowa  Oukh  Min.  Co.,  22  Am. 
St.  Rep.  376;  Hunt  v.  Mullanphy,  14  Am.  Dec.  303;  and  the  extended  notes 
to  Cray  v.  Holdxhip,  17  Am.  Dec.  686,  and  Otiufnwa  etc.  Mill  Co.  v.  Hatoley, 
24  Am.  Rep.  726. 

Fixtures— Special  Agreements  With  Owner  or  Vendor. — The  char- 
acter of  property  as  real  or  personal  may  be  fixed  by  contract  with  the  owner 
of  realty  when  the  article  is  placed  in  position,  but  such  contract  cannot 
affect  the  rights  of  a  mortgagee  or  innocent  purchaser  without  notice:  Hope- 
well Mills  V.  Taunton  Sav.  Bank,  150  Mass.  619;  15  Am.  St.  Rep.  235,  and 
note;  Tihbetts  v.  Home,  65  N.  H.  242;  23  Am.  St.  Rep.  81,  and  note;  Muir 
V.  Jones,  23  Or.  332;  McFadden  v.  Allen,  134  N.  Y.  489.  Compare  Campbell 
▼.  noddy,  44  N.  J.  Eq.  244;  6  Am.  St.  Rep.  889,  and  note. 


Gray  u  Merriam. 

[148  iLtlNOIS,  179.] 

A  GRATtTirotrs  Bails*  Is  Liablb,  as  a  Obnibal  Rulb,  *or  Oboss  ITko- 

LIOBNOE  0»LT. 

A  Banker  Actino  as  Bailee,  Without  Reward,  in  the  Oabe  o»  Spe- 
cial Dkposits  ia  bound  to  exercise  such  reasonable  oare  aa  men  of  com- 
mon prudence  asually  bestow  for  the  protection  of  their  own  property 
of  similar  character. 

Gross  Nbomgbncb  as  Applied  to  Gratuitous  BAiLess  is  nothing  more 
than  the  failure  to  bestow  the  eare  which  the  property  in  its  situation 
demsnde. 
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A  Bank  With  Which  Securities  Are  Deposited  for  SAPEKEKPisa,  and 
which  is  accustomed  to  receive  such  deposits,  is  liable  for  any  loss  thereof 
occurring  through  the  want  of  that  degree  of  c^^e  which  good  business 
men  should  exercise  in  keeping  pioperty  of  such  value. 

JuBT  Trial — Harmless  Instruction. — A  judgment  will  not  be  reversed 
on  an  erroneous  instruction  when  it  appears  aifirmatively  that  the 
defeated  party  was  not  injured  by  the  error. 

A  Bank  Holding  Bonds  as  Collateral  Is  Not  a  Gratuitous  Bailee. 
The  bailment  is  for  the  mutual  benefit  of  both  the  bailor  and  the  bailee* 

NaaLiOENCE.  — A  Banker  Accustomed  to  Receive  Special  Deposits,  and 
who,  on  ascertaining  that  his  assistant  cashier,  who  had  access  to  the 
special  deposits,  was  speculating  on  the  board  of  trade,  made  no  exam- 
ination to  ascertain  whether  he  was  using  moneys  which  did  not  belon8 
to  him,  and,  on  again  being  warned  of  such  speculations,  made  an  exam- 
ination of  the  books  and  securities  of  the  bank,  but  no  examination  as  to 
the  special  deposits,  is  guilty  of  gross  negligence,  and  answerable  for  the 
special  deposits  stoleu  by  such  assistant. 

Bavks  and  Bankutq — Etidenck. — In  an  action  against  a  banker  for  loss  of 
a  special  deposit,  evidence  that  the  bonds  deposited  had  originally  been 
deposited  as  collateral  security,  though  they  were  not  so  held  at  the 
time  of  the  loss,  together  with  evidence  that  the  assistant  cashier  had 
access  to  the  bonds  up  to  a  date  after  some  of  them  had  been  abstracted, 
and  that  they  were  finally  stolen  by  him,  is  admissible  to  show  the  rela- 
tion of  the  parties,  and  to  enable  the  jury  to  determine  whether,  under 
the  circumstances,  reasonable  care  had  been  exercised. 

Action  brought  by  Willard  D.  Merriam  to  recover  the  value 
of  fifteen  United  States  bonds  left  with  the  defendant  for  safe- 
keeping, and  claimed  to  have  been  lost  through  their  negli- 
gence. They  were  engaged  in  the  general  banking  business 
at  Chicago,  and  the  plaintiflF  Merriam  had  for  several  years 
before  1879  kept  a  running  account  with  them,  and  had  at 
times  borrowed  money  of  them.  In  February  of  that  year 
he  purchased  twelve  of  the  lost  bonds  through  the  agents  of 
the  defendants,  and  later  in  the  same  year  bought  the  three 
others.  In  June  of  that  year  he  borrowed  of  the  defendants 
fifteen  thousand  dollars,'  and  left  all  the  bonds  as  collateral 
security.  All  the  loans  were,  however,  settled  on,  or  prior  to, 
March  19,  1881,  at  which  time  the  defendants  wrote  to  plaintiff 
Inclosing  his  canceled  notes,  and  advising  him  that  they  held 
on  special  deposit,  subject  to  his  order,  the  fifteen  bonds,  the 
subject  of  the  controversy.  Once  or  twice  afterwards  plain- 
tiff borrowed  small  sums  of  the  defendants,  for  which  he  gave 
his  notes,  and  by  the  terms  of  which  notes  the  bonds  were  also 
pledged  as  collateral  security.  These  notes  were  paid  dur- 
ing the  year  1881,  and  plaintiff  was  not  afterwards  a  debtor  of 
the  defendants.  In  the  year  1882  the  bonds  were  stolen  by 
Frederick  M.  Ker,  then  acting  as   assistant  cashier  of  the 
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•defendants  in  their  banking  business.  The  bonds  were  tied 
together,  and  kept  in  a  vault  of  the  bank  in  the  same  safe  in 
which  the  cash  of  the  bank  was  kept,  but  in  a  separate  com- 
partment, and  Ker  and  Mr.  Kean,  one  of  the  managing  part- 
ners of  the  defendants,  were  the  only  persons  having  access 
to  the  safe.  The  quarterly  coupons  for  interest  on  the  bonds 
were  detached  as  they  matured,  and  collected  by  the  defend- 
ants, and  credited  to  the  general  deposit  account  of  the  plain- 
tiflf.  Ker  had  been  in  the  employ  of  defendants  for  many 
years,  advancing  in  such  employment  by  regular  gradations, 
but  in  the  latter  part  of  1881,  or  the  early  part  of  1882, 
rumors  reached  the  defendants  that  he  was  speculating  on  the 
board  of  trade.  Upon  being  questioned  about  it,  he  admitted 
the  rumors  to  be  true,  but  claimed  that  he  was  operating  with 
his  own  money.  At  the  trial  the  court  instructed  the  jury, 
at  the  request  of  the  plaintiflF,  that  if  they  believed  from  the 
•evidence  that  the  defendants  held  the  bonds  exclusively  for 
the  benefit  of  the  plaintiff,  then  the  only  obligation  resting 
upon  defendants  was  the  exercise  of  reasonable  and  ordinary 
care  over  them;  that  what  constituted  such  care  was  a  ques- 
tion of  fact  for  the  jury,  to  be  determined  from  all  the  evi- 
<ience;  that  a  person  who  holds  or  has  charge  of  the  property, 
tinder  such  circumstances,  is  required  to  exercise  the  care 
usually  and  generally  deemed  necessary  in  the  community  for 
the  security  of  similar  property  under  like  circumstances,  but 
nothing  more;  that  the  want  of  ordinary  and  reasonable  care 
is,  in  law,  termed  gross  negligence,  and  that  if,  from  all  the 
evidence,  the  jury  believed  that  the  defendants  did  not  exer- 
cise over  the  bonds  of  the  defendant  reasonable  and  ordinary 
care,  but  were  guilty  of  gross  negligence  in  their  keeping,  and 
that  by  reason  thereof  the  bonds  were  lost,  the  plaintiff  was 
entitled  to  recover,  and  that,  if  their  finding  was  in  favor  of 
the  plaintiff,  the  damages  should  be  assessed  at  the  value  of 
the  bonds  from  the  first  day  of  December,  1882,  and  that 
interest  might  be  added  thereto  up  to  the  time  of  the  trial. 
At  the  request  of  the  defendants  the  jury  was  instructed  that 
if  they  believed  from  the  evidence  that  the  bonds  were  held 
simply  as  a  special  deposit,  and  while  so  in  the  possession  of 
the  defendants  they  were  lost  or  stolen,  then  that  the  jury 
should  find  for  the  defendants,  unless  they  further  believed 
from  the  evidence  that  the  defendants  were  guilty  of  gross 
negligence  or  carelessness  ia  the  care  of  the  bonds  while  in 
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their  pogsession.    Verdict  and  judgment  in  favor  of  the  plain- 
tiff, which  judgment  was  affirmed  by  the  appellate  court. 

Hoyne,  FoUansbee,  and  O^Connoty  for  the  plaintiff  in  error. 

Robert  Hervey  and  C.  Stuart  Beattie,  for  the  defendants  in 
«rror. 

***  Magruder,  J.  The  main  error  assigned  is  the  giving 
of  the  first  instruction  given  by  the  trial  court  for  the  plain- 
tiff. It  is  claimed  by  plaintiff  in  error  that  the  defendant 
bankers  were  gratuitous  bailees,  holding  the  bonds  in  con- 
troversy as  a  special  deposit  for  safekeeping  without  re- 
ward. The  general  rule  is,  that  a  gratuitous  bailee  is 
liable  only  for  gross  negligence:  Story  on  Bailments,  9th  ed., 
sees.  62,  79;  Schouler  on  Bailments  and  Carriers,  2d  ed.,  sec. 
35;  Skelley  v.  Kaha,  17  111.  170.  The  instructions  for  both 
plaintiff  and  defendants  require  the  jury  to  find  that  the 
defendants  were  guilty  of  gross  negligence  in  the  keeping  of 
the  bonds  as  a  condition  to  the  right  of  recovery.  But  the 
objection  made  to  plaintiff's  instruction  is  the  definition 
which  it  gives  of  gross  negligence  in  the  use  of  the  following 
clause:  "The  want  of  ordinary  and  reasonable  care  is  in  law 
termed  gross  negligence."  Gross  negligence  has  been  defined 
to  be  the  absence  or  want  of  slight  care  or  diligence:  Story  on 
Bailments,  sees.  62,  64;  Schouler  on  Bailments  and  Carriers, 
sees.  15,  35;  Michigan  Cent.  R.  R.  Co.  v.  Carrow,  73  111.  348;  24 
Am.  Rep.  248;  Chicago  etc.  R.  R.  Co.  v.  Johnson,  103  III.  512. 
But  the  portions  of  the  instruction  which  precede  and  foHow 
said  clause  are  in  harmony  with  much  of  the  language  used  in 
the  text-books  and  decisions.  Schouler,  in  his  recent  work  on 
Bailments  and  Carriers,  section  35,  after  announcing  that  the 
gratuitous  bailee  is  liable  only  for  slight  care  and  diligence, 
according  to  the  circumstances,  and  cannot  be  held  for  loss 
or  "*•  injury,  unless  grossly  negligent,  says:  "This  statement 
of  the  rule,  though  strongly  buttressed  upon  authority,  fails 

at  this  day  of  universal  approval  in  our  jurisprudence 

'Slight,'  'ordinary,' and  'great 'are  terms  they  (some  courts) 
wish  to  see  discarded,  and  they  prefer  judging  of  each  case 
by  its  own  complexion."  The  same  author  states  that  in  the 
main  gross  negligence  is  a  question  of  fact  upon  all  the  evi-. 
dence  for  the  jury,  and  that  what  constitutes  slight  diligence 
or  gross  negligence  will  depend  in  each  case  upon  a  variety 
of  circumstances,  such  as  the  occupation,  habits,  skill,  and 
general  character  of  the  bailee,  and  local  custom  and  busi- 
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ness  usage:  Schouler  on  Bailments  and  Carriers,  sees.  49,  50. 
Story,  after  stating  the  rule  tlmt  when  the  bailment  is  for  the 
sole  benefit  of  the  bailor,  the  law  requires  only  slight  dili- 
gence on  the  part  of  the  bailee,  subsequently  adds  that,  in 
every  case,  good  faith  requires  a  bailee,  without  reward,  to 
take  reasonable  care  of  the  deposit;  "and  what  is  reasonable 
care  must  materially  depend  upon  the  nature,  value,  and 
quality  of  the  thing,  the  circumstances  under  which  it  is 
deposited,  and  sometimes  upon  the  character  and  confidence 
and  particular  dealings  of  the  parties":  Story  on  Bailments^ 
sees.  23,  62. 

In  Smith  v.  First  Nat  Bank,  99  Mass.  605,  97  Am.  Dec.  59, 
which  was  an  action  against  a  bank  for  the  conversion  or  loss, 
by  gross  negligence,  of  valuable  articles  deposited  with  it  as 
a  bailee  without  hire,  the  court  said:  "This  was  a  gratuitous 
bailment.  The  defendants  are  liable  only  for  want  of  ordi- 
nary care." 

A  deposit  is  a  naked  bailment  of  goods  to  be  kept  few  the 
bailor  without  recompense,  and  to  be  returned  when  the 
bailor  shall  require  it,  while  a  mandate  is  a  bailment  of 
goods  without  reward,  to  be  carried  from  place  to  place, 
or  to  have  some  act  performed  about  them:  Story  on  Bail- 
ments, sees.  4,  5.  But  a  mandatary,  like  a  depositary,  ib 
said  to  be  bound  only  to  slight  diligence,  and  responsible 
only  for  gross  neglect:  Story  on  Bailments,  sec.  174.  In 
Skelley  v.  Kahn,  17  111.  170,  we  held  that  ***  "  a  mandatary 
or  bailee  who  undertakes,  without  reward,  to  take  care  of  the 
pledge,  or  perform  any  duty  or  labor,  is  required  to  use  in  its 
performance  such  care  as  men  of  common  sense  and  common 
prudence,  however  inattentive,  ordinarily  take  of  their  own 
affairs,  and  they  will  be  liable  only  for  bad  faith,  or  gross 
negligence,  which  is  an  omission  of  that  degree  of  care." 

The  liability  of  banks,  acting  as  bailees,  without  reward,  in 
the  care  of  special  deposits,  has  been  recently  considered  in 
the  case  of  Preston  v.  Prather,  137  U.  S.  604;  and  it  was  there 
held  thiit  such  bailees  are  bound  to  exercise  such  reasonable 
care  as  nien  of  common  prudence  usually  bestow  for  the  pro- 
tection of  their  own  property  of  a  similar  character;  that  the 
.exercise  of  reasonable  care  is  in  all  such  cases  the  dictate  of 
good  faitli;  and  that  the  care  usually  and  generally  deemed 
necessary  in  the  community  for  the  security  of  similar  prop- 
erty, under  like  conditions,  would  be  required  of  the  bailee  in 
such  cases,  but  nothing  more.     Gross  negligecice,  aa  applied 
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to  gratuitous  bailees,  is  defined  in  that  case  to  be  "nothing 
more  than  a  failure  to  bestow  the  care  which  the  property  ia 
its  situation  demands";  and  the  court  further  says:  "  The; 
omission  of  the  reasonable  care  required  is  the  negligenc* 
which  creates  the  liability,  and  whether  this  existed  is  a. 
question  of  fact  for  the  jury  to  determine." 

In  the  light  of  these  more  liberal  views  as  to  the  liabilities 
of  bailees  without  reward,  we  think  that  the  clause  in  ques- 
tion, when  considered  in  connection  with  the  rest  of  the 
instruction,  could  only  have  been  understood,  by  the  jury  as 
referring  to  the  want  of  such  ordinary  and  reasonable  care 
as  was  designated  in  the  previous  part  of  the  instruction,  that 
is  to  say,  the  care  usually  and  generally  deemed  necessary  ia 
the  community  for  the  security  of  similar  property  under  like 
circumstances.  The  rule,  that  a  gratuitous  bailee  is  respon- 
sible only  for  the  want  of  care  which  is  taken  by  the  most 
inattentive,  cannot  be  applied  to  all  cases  of  bailment  with- 
out reward.  When  securities  are  deposited  with  banks  accus- 
tomed to  receive  ***  such  deposits,  they  are  liable  for  any. 
loss  thereof  occurring  through  the  want  of  that  degree  of  care-- 
which  good  business  men  should  exercise  in  keeping  property 
of  such  value:  Bank  v.  Zent,  39  Ohio  St.  105;  16  Am.  &  Eng. 
Ency.  of  Law,  160,  206. 

But  if  it  be  conceded  that  the  definition  of  gross  negligence 
in  the  clause  above  quoted,  even  when  considered  in  connec- 
tion with  the  balance  of  the  instruction,  is  technically  inac- 
curate, it  does  not  follow  that  plaintiff  in  error  is  entitled  to- 
a  reversal  of  the  judgment  in  this  case.  A  judgment  will  not 
be  reversed  for  error  in  an  instruction  when  it  appears  affirm- 
atively that  the  defeated  party  was  not  injured  by  the  error. 
The  absence  of  such  injury  is  clearly  manifest  when  the 
undisputed  evidence  establishes  the  correctness  of  the  verdict, 
so  th;it,  either  with  or  without  the  erroneous  instruction,  the 
verdict  could  not  have  been  otherwise  than  it  was,  and,  had 
it  been  otherwise,  would  have  been  set  aside  by  the  court: 
Hall  V.  Sroufe,  52  111.  421;  Burling  v.  Illir.ois  Cent.  R.  R.  Co., 
85  111.  18;  Hubner  v.  Feige,  90  111.  208;  Chicago  etc.  R.  R.  Co. 
V.  Warner^  108  111.  538;  United  States  Rolling  Stock  Co.  v. 
Wilder,  116  111.  100;  Town  of  Wheaton  v.  Hadley,  131  111.  640. 

The  defendants  in  this  case  did  a  regular  banking  business. 

The  plaintiff  kept  a  deposit  and  check  account  with  them.    Ha 

borrowed  money  from  them  from  time  to  time,  and  authorized 

them  to  hold  the  bonds  in  question  as  collaterals  to  secure  the 
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notes  given  fo*  such  IdrtnB.  Whilie  the  bonds  were  thus  held 
«8  collatertilb,'  thechartfcter  of  the  bailme^itWttscljahged  from 
■a  bailment  for  the- exclusive  benefit  of  thef  bailor  to  one  for 
tile  mutUrtl  benefit  of  the  bail&r  and  bailee:  Preiiony.  Pratheri 
137' U."  S.  6041  In  ordihary  cases  of  special  deposits  without 
reward  the  banker  has  no  right  to  handle  or  exnininie  the 
pTtipetty  etttpV  BO  far  as  its  safety  may  rbquiiu.  But  here 
the  ba'nkers  had  access  to  the  package  contaihing  the  bondb^ 
«nd  dfetached  the  interest  coupons  when  they' fell  dire,  and 
•coUfedt^d'  the-  interfest,  and  deposited  it  tb  the  credit  of  tlie 
plaihtirf,  tb  be  checked'  ***  out  by  him  in  the  rfegular  course 
of  busihess:  National  Bank  v.  Graham,  100  U.  S.  699;  Whit- 
ney V.  Firgt  Nat.  Bank,  55  Vt.  154i  45  Am.  Rep.  598. 

Ker,  the  assistant'  cashier  of  the  bank,  stole  the  bonds  in 
the  su tamer  of  1882.  He  had  access  to  these  bonds  and  to 
the  other  special  deposits  kept  by  the  banfc  in  its  vault. 
About  a  year  bef6re  he  absconded,  Kean,  the  chief  officer  of 
the  bank,  had  his  attention  called  to  the  fact  that  Ker  was 
speculating  upon  the  board  of  trade  in  Chicago,  and  had  a 
conversation  upon  the  subject  with  him.  Ker  was  not 
known  to  have  any  other  property  tlian  his  salary  of  eighteen 
ihundf^d'  dollars.  He  was,  however,  allowed  to  retain  his 
position  in  the  bank,  and  no  effort  was  made  to  verify  the 
-truth  of  the  statements  made  as  to  his  speculations,  and  no 
•examination  was  made  to  ascertain  whether  he  was  using 
moneys  which  did  not  belong  to  him.  About  two  months 
before  he  absconded,  the  subject  of  his  speculations  was  again 
-called  to  the  attention  of  the  cliief  oflicers  of  the  bank  through 
an  anonymous  communication,  and  Kean  had  a  second  in- 
terview with  him  in  relation  to  his  conduct  in  this  regard. 
"The  defendants  then  entered  upon  an  examination  of  their 
books  and  securities,  but  made  no  effort  to  ascertain  whether 
the  special  deposits  had  been  disturbed  ":  Preston  v.  Prather, 
137  U.  S.  604.  The  facts  thus  detailed  are  undisputed,  and 
are  established  by  the  evidence  of  the  defendants  themselves. 

In  Preston  v.  Prather,  137  U.  S.  604,  an  action  was  brought 
in  the  circuit  court  of  the  United  States  by  parties  in  Mis- 
souri, doing  business  under  the  firm  name  of  the  Nodaway 
Valley  Bank  of  Maryville,  against  the  same  bankers  who  are 
•defendants  in  the  present  suit,  to  recover  the  value  of  United 
■States  bonds  held' as  a  special  deposit,  and  stolen  by  the  said 
Ker  about  the  same  time  when  he  appropriated  the  bonds  in 
^controversy  here.     The  Prather  case  was  tried  by  agreement 
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before  tbe  federal  circuit  judge  without  a  jury,  refsulting  in 
Judgment  for  tiie  plaintiffs,  and  was  taken  afterwards' to  the 
supreme  court  of  the  United  States,  where  the  judgment 
rendered  by  *••  the  circuit  judge  was  aflBrmed.  The  evidence 
in  that  case  established  substantially  the  same  facts  as  are 
hereiii  set  forth.  Those  facts,  which  are  here  undisputed  and 
supported* by  the  testimony  of  the  defendants,  were  thereheld 
by  tiie  fedefral  supreme  court  to  constitute  such  gross  neglii- 
gence  as  to  make  the  defendants  liable  for  the  loss  of  the 
bond^,  the  court  saying:  "As  stated  above,  the  reasonable 
care  which  persons  should  take  of  property  intrusted  to  them 
for  safekeeping  without  reward  will  necessarily  vary  with 
its  nature,  value,  and  situation,  and  the  bearing  of  surroundr 
ing  circumstances  upon  its  security.  The  business  of  the 
bailee  will  necessarily  have  some  effect  upon  the  nature.of  the 
care  required  of  bihii  as,  for  example,  in  the  case  of  bankere 
and  banking  institutions,  having  special  arrangements,  by 
vaults  and'  other  guards,  to  protect  property  in  their  custody; 
Persons,  therefore,  depositing  valuable  articles  with  them^ 
expect  that  such  measures  will  be  taken  as  will  ordinarily 
secure  the  property  from  burglars  outside  and  thieves  withinj 
and  that  whenever  ground  for  suspicion  arises  an  examina^- 
tion  will  be  made  by  them,  to  see  that  it  has  not  been  abstracted 
or  tampered  with;  and,  also,  that  they  will  employ  fit  men^ 
both  in  ability  and  integrity,  for  the  discharge  of  their  duties^ 
and  remove  those  employed  whenever  found  wanting  in  either 
of  these  particulars.  An  omission  of  these  measures  would^ 
in  most  cases,  be  deemed  culpable  negligence,  so  gross  as  to 
amount  to  a  breach  of  good  faith,  and  constitute  a  fraud  upon 
the  depositor.  It  was  this  view  of  the  duty  of  the  defendants 
in  this  case,  who  were  engaged  in  business  as  bankers,  and 
the  evidence  of  their  neglect,  upon  being  notified  of  the  spec- 
ulations in  stocks  of  their  assistant  cashier,  who  stole  the 
bonds,  to  make  the  necessary  examination  respecting  the 
securities  de])OBited  with  them,  or  to  remove  the  speculating 
cashier,  which  led  the  court  (below)  to  its'  conclusion  that 
they  were  guilty  of  gross  negligence In  this  conclu- 
sion we  fully  concur." 

*•*  Inasmuch  as  the  undisputed  facts  presented  to  the 
jury  for  their  consideration  on  the  trial  below  have  been 
determined  by  the  supreme  court  of  the  United  States  to 
amount  to  such  gross  negligence  as  will  fasten  liability  upon 
a  gratuitous  bailee,  we  are  disposed  to  hold  that  the  verdict 
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of  the  jury  was  right,  independently  of  the  error  in  the 
instruction,  and  that  it  ought  not  to  be  disturbed:  Scott 
V.  National  Bank,  72  Pa.  St.  471;  13  Am.  Rep.  711. 

It  is  said  that  the  trial  court  erred  in  admitting  testimony 
showing  that  the  bonds  had  been  pledged  as  collateral  security 
for  loans  made  by  the  bank  to  the  plaintiff  at  various  times 
before  they  were  stolen,  and  that  the  evidence  should  have 
been  confined  to  the  character  of  the  bailment  at  the  time 
of  the  loss  in  the  summer  or  fall  of  1882,  as  at  the  latter  date 
all  previous  loans,  for  the  security  of  which  the  bonds  had 
been  pledged,  had  been  paid  up,  and  they  were  then  held, 
merely  as  a  special  deposit.  We  think  that  this  testimony, 
as  well  as  that  showing  that  Ker  had  access  to  the  bonds  for 
the  purpose  of  cutting  the  quarterly  coupons  therefrom,  as 
late  as  October,  1882,  after  some  of  them  had  been  abstracted, 
was  competent  to  show  the  relation  of  the  parties  to  each 
other  and  to  the  property.  As  the  reasonable  care  which  the 
defendants  were  required  to  take  of  the  bonds  depended  upon 
the  situation  and  the  bearing  of  surrounding  circumstances, 
and  the  nature  of  the  custody  which  they  were  allowed  to 
exercise  over  the  bonds,  the  extent  to  which  they  were  per- 
mitted to  have  access  to  the  bonds,  under  instructions  by 
correspondence  from  the  plaintiff,  who  lived  in  Iowa,  either 
for  the  purpose  of  holding  them  as  collaterals  to  notes,  or  for 
the  purpose  of  detaching  the  coupons,  had  a  direct  bearing 
upon  the  question  of  their  obligation  to  make  examination 
when  advised  of  the  speculations  of  their  assistant  cashier. 

The  judgment  of  the  appellate  court  is  affirmed. 

Judgment  affirmed.  ^_^ 

Bankers — Liabilitt  or,  as  Bailres,  For  Nkoliobncb.— Th!«  qneg. 
tion  will  be  found  thoroughly  discussed  in  Itham  r.  Poit,  141  N.  Y.  100;  38 
Am.  St.  Rep.  766,  and  extended  note. 

Bailments — Neoliosnok — Liabilitt  o»  Oratititoits  Bail>b& — A  gra- 
tuitona  bailee  is  liable  only  for  fraud,  or  such  gross  negligenc*  as  amounts 
to  fraud:  Hibemia  Building  Ann.  v.  McOrath,  154  Pa.  St.  296}  35  Am.  St 
Rep.  828,  aod  oot«  with  the  cases  collected. 
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[148  Illinois,  259.] 
D>BT8  AKD  OtHBB   PeBSONAL    PrOPERTT    FOLLOW   THI   PCBSON  07  ThEIB 
OWMSB. 

CtoiirLicT  OF  Laws. — An  Assignment  For  the  Benefit  of  Creditors  Made 
IN  Another  State  by  a  resident  thereof,  with  preferences  among  for- 
eign creditors,  if  valid  where  made,  is  also  valid  in  this  state,  unless 
detrimental  to  its  citizens.  Hence  an  assignment  for  the  benefit  of  cred- 
itors, executed  in  Iowa,  takes  precedence  over  a  garnishment  subse- 
quently levied  in  Illinois,  at  the  instance  of  a  resident  of  Ohio,  to  attach 
indebtedness  due  from  a  resident  in  Illinois  to  the  assignor  in  Iowa. 

CoNnJOT  OF  Laws — Pleading  Statutes  of  Another  State.— A  plea 
arerring  that  certain  designated  persons  of  the  state  of  Iowa,  in  con* 
formity  with  the  laws  thereof,  made  and  delivered  two  instruments  iii 
writing  in  words  and  figures,  to  wit,  sufficiently  avers  the  laws  of  that 
state  as  a  matter  of  pleading. 

Suit  by  attachment,  in  which  the  Consolidated  Tank  Line, 
an  Ohio  corporation,  sought  to  garnish  certain  debts  due  from 
residents  of  the  state  of  Illinois  to  a  firm  engaged  in  business 
in,  and  being  residents  of,  the  state  of  Iowa.  This  firm,  prior 
to  the  garnishment,  executed  two  instruments  in  writing,  by 
which  they  transferred  all  their  property,  including  the  in- 
debtedness in  question,  to  one  J.  F.  Smith,  a  resident  of  Iowa, 
to  hold  and  dispose  of  for  the  benefit  of  their  creditors.  Smith, 
by  leave  of  the  court,  interpleaded  in  the  action  in  Illinois, 
and  therein  attempted  to  assert  his  rights  as  assignee.  The 
moneys  garnished  were  paid  into  the  bank  subject  to  the 
order  of  the  court.  To  the  plea  of  Smith  a  demurrer  was 
interposed  by  the  Consolidated  Tank  Line,  and  was  overruled 
in  the  circuit  court,  and  thereafter  judgment  was  entered 
thereon  in  favor  of  Smith,  and  the  plaintiflf  prosecuted  an 
appeal  to  the  appellate  court,  where  the  judgment  was 
affirmed,  and  a  further  appeal  was  then  taken  to  the  supreme 
court. 

Craig y  McCrary  and  Craig,  and  Sharp  and  Berry  Brothers^ 
for  the  appellant.  .     , 

James  C.  Davit,  F.  T.  Hughet^  and  CHarra^  Scojield^  and 
Hartzell,  for  the  appellees. 

•••  Phillips,  J.  The  only  question  presented  by  this  rec- 
ord is  on  the  demurrer  to  the  plea,  and  ^b  a  controversy 
between  a  citizen  of  the  state  of  Iowa  and  a  corporation  of 
the  state  of  Ohio,  as  to  their  right  to  get  ponsession  of  certain 
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money  owing  a  firm  resident  of  the  state  of  Iowa,  by  and  from 
citizens  of  Illinois.  The  claim  of  appellant  is  derived  through 
a  proceeding  by  attachment,  and  notice,  by  publication,  to  the 
firm  io  low^,  and  garnishee  .proceediags  ftgaiast  .resident 
debtors,  with  personal  service  on  them.  Its  claim  must  pre- 
vail, there  being  no  controversy  on  the  part  of  the  resident 
garnishees,  unless  the  facts  set  up  in  the  plea  of  J.  F.  Smithy 
who  interpleaded  therein,  show  a  superior  right  in  himself. 

That  personal  property  follows  the  person  of  its  owner  is 
the  rule  of  the  common  law  and  of  this  state,  unless  where 
modified  by  statute;  and  debts  have  no  situs  or  locality,  and 
alike  follow  the  person  to  whom  owing:  Cooper  v.  Beers,  143 
111.  25.  Another  general  rule  is,  that  a  contract  '*'  valid  in 
the  oourytry  -where  made  is  valid  every  where.  This  rule  is  a 
principle  of  comity  among  civilized  states,  based  on  enlight- 
ened principles  of  jurisprudence.  A  nonresident  debtor  may 
make  a  voluntary  assignment,  with  preferences  among  foreign 
creditors,  and  if  valid  in  the  state  where  made  will  transfer 
property  in  this  state,  and  will  be  held  valid  here,  unless  it 
be  detrimental  to  citizens  of  this  state:  May  v.  First  Nat. 
Bank,  j22  111.  551;  Woodward  v.  Brooh,  128  111.  222;  15  Am. 
St.  Rep.  104. 

If  the  indebtedness  sought  to  be  garnished  in  this  case 
could  be  assigned  or  transferred  to  another  by  Collier,  Rob. 
ertson,  and  Hambleton,  according  to  the  laws  of  the  state  of 
Iowa,  and  such  assignment  be  valid  there,  it  would  be  held 
valid  here  in  any  controversy  between  citizens  of  that  state 
and  citizens  of  any  other  foreign  state  who  may  seek  to 
recover  the  same  by  proceeding  by  attachment.  The  lan- 
guage in  Woodward  v.  Brooks,  128  111.  222,  15  Am.  St.  Rep. 
104,  of  a  different  import,  was  inadvertently  used.  Whilst  a 
transfer  or  mortgage  of  an  account  may  be  valid  in  Iowa, 
that  would  not,  under  the  principles  of  comity,  be  allowed  to 
affect  a  transfer,  as  a  mortgage  of  the  garnisheed  account,  to 
the  detriment  of  a  citizen  of  this  state  who  was  a  creditor  of 
Collier,  Robertson,  and  Hambleton,  and  who  had  sued  out 
the  attach ptient  wjfit  and  proceeded  by  garnishment,  as  here; 
yet  to  hold  that  such  transfer,  valid  in  the  state  of  Iowa, 
should  not  transfer  this  indebtedness  as  against  a  citizen  of 
Ohio,  whoatt-ached  and  garnisheed  here,  would  be  to  give  the 
citizen  of  Ohio  «11  the  protection  and  benefits  of  a  citizen  of 
this  state,  and  a  different  comity  towards  citizens  of  different 
foreign  states  would  be  thus  made  to  prevail. 
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That  an  account  for  money  due  may  be  sold  or. mortgaged 
is  the  settled  rule  of  Iowa.  In  the  recent  case  of  Sandtci(h> 
Mfg.  Co.  V.  Robinson,  83  Iowa,  667,  it  was^held:  "It.isclaimed 
by  appellant  that  the  description  is  InsuflBcient,  for  .the  reason, 
that  a  demand  for  money  not  earned  cannot  i be  mortgaged,^ 
We  do  not  think  the  claim  is  well  founded.  As  ***  a  gen- 
eral rule,  every  species  of  personal  property  which  may  be- 
sold,  and  which  has  an  actual  or  prospective  existence,  may^ 
be  mortgaged.  It  is  the  well-settled  rule  in  this  state,  that  ai 
valid  mortgage  may  be  given  on  personal  property  not  owned 
by  the  mortgagor,  and  not  then  in  existence,  if  he  afterwiirda^ 
acquire  it.  That  rule  has  been  applied  to  additions  to  stocks 
of  merchandise:  Scharfenhurg  v.  Bishop,  35  Iowa,  63;  Steixen^^ 
V.  Pence,  56  Iowa,  258.  It  has  also  been  applied  to  crops  to 
be  planted  and  grown:  Norris  v.  Hix,  74  Iowa,  625;  Wheeler 
V.  Becker,  68  Iowa,  723;  Fejavary  v.  Broesch,  52  Iowa,  88;: 
35  Am.  Rep.  261.  The  right  of  a  railroad  company  to  mort- 
gage its  future  earnings  was  aflBrmed  in  Jessup  v.  Bridge,  11 
Iowa,  575,  79  Am.  Dec.  513,  although  the  decision  wa» 
founded,  to  some  extent,  on  considerations  of  public  policy: 
See,  also,  Dunham,  v.  Isett,  15  Iowa,  293.  The  principles  whicli 
govern  the  cases  cited  are  applicable  to  the  one  under  consid- 
eration. That  an  account  for  money  due  may  be  sold  cannot 
be  questioned,  and  an  interest  in  such  an  account,  less  tiiaiv 
an  unqualified  ownership  of  it,  may  be  transferred.  Since  a 
valid  mortgage  may  be  given  on  merchandise  mot  in  exist- 
ence, and  on  crops  neither  grown  nor  planted,  we  must  hold 
that  one  may  be  given  on  a  claim  for  money  not  earned.  In 
such  cases  the  mortgage  attaches  to  the  property  designed  to 
be  included  therein  when  it  is  brought  into  existence." 

The  substantial  averments  of  the  plea  are,  that  "  prior  to 
December  10,  1890,  the  copartnership  of  Collier,  Robertson, 
and  Hambleton  was  engaged  in  business  in  .the  city  of 
Keokuk,  Lee  county,  Iowa;  that  while  so  engaged  sundry  per- 
sons, residents  of  Hancock  county,  Illinois,  became  indebted 
to  the^aid  firm,  which  indebtedness  was  evidenced  by  open 
accounts  on  the  books  of  said  firm;  that  on  said  tenth  day  of 
Deceniber,  1890,  said  firm  of  Collier,  Robertson,  and  Ham- 
bleton, by  two  oertain  instruments  in  writing,  transferred  and 
net  over  to  J.  F.  Smith,  as  trustee,  certain  personal  property,  to 
secure  to  the  beneficiaries  therein  named  sundry  debts  due  and 
owing  *•*  to  the  firm  of  Collier,  Robertson,  and  Hambleton, 
the  description,  as  applied  to  choses  in  action,  in  the  first  con- 
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•veyance,  being  as  follows,  to  wit:  *Al80  all  notes  and  accounts 
belonging  to  the  grantors,  whether  in  process  of  collection 
•or  not,  ....  the  intention  being  to  convey  all  personal 
property,  choses  in  action  of  the  grantors,  as  fully  as  if  each 
item  was  mentioned,  and  including  all  books  of  account  and 
the  accounts  therein  contained  ';  and  in  the  second  instru- 
ment occurs  the  following:  'Also  all  notes,  accounts,  account 
books,  and  accounts  therein,  including  judgments,  belonging 
to  said  firm,  and  including  all  the  property  in  and  about  said 
premises,  belonging  to  the  grantors,  whether  named  herein  or 
not';  that  each  of  said  instruments  was,  on  the  day  of  its 
execution,  filed  for  record  in  Lee  county,  Iowa,  at  Keokuk; 
that  the  Consolidated  Tank  Line  Company  had  not  only  con- 
structive notice  of  the  existence  of  said  instruments  as  given 
by  the  fact  of  recording,  but  also  had  actual  notice  of  the 
Acknowledgment,  execution,  and  delivery  of  the  same;  that 
under  and  by  virtue  of  said  instruments,  and  under  and  by 
■virtue  of  the  laws  of  the  state  of  Iowa,  there  was  transferred 
-and  set  over  unto  J.  F.  Smith,  as  trustee,  the  debts  due  from 
the  several  garnishees  in  this  case;  that  under  and  by  virtue 
of  said  instruments  in  writing  said  J.  F.  Smith,  as  trustee, 
took  possession  of  the  books  of  account  and  evidences  of 
indebtedness  from  the  said  several  garnishees,  and  prior  to 
the  service  of  garnishment  in  this  case  notified  each  of  said 
several  garnishees  that  said  several  sums  due  from  said 
garnishees  to  said  Collier,  Robertson,  and  Hambleton  had 
been  assigned,  conveyed,  and  transferred  to  J.  F.  Smith, 
trustee,  and  that  he  was  entitled  to  receive  the  said  sums  due 
from  said  several  garnishees;  that  said  Smith  accepted  the 
trust  created  by  said  instruments,  and  at  once  took  the  open 
*nd  manual  possession  of  the  property  described  in  said 
instruments,  and  control  of  the  evidences  of  the  indebtedness 
of  the  several  garnishees  to  the  firm  of  Collier,  Robertson,  and 
Hambleton;  that  the  Consolidated  **®  Tank  Line  Company 
is  engaged  in  business  in  the  city  of  Keokuk,  and  the  claim 
«ued  on  by  it  grows  out  of  a  transaction  arising  in  the  state 
of  Iowa." 

Appellee  insists  that  the  plea  is  uncertain  and  insuflScient; 
that  it  fails  to  set  out  the  laws  of  the  state  of  Iowa,  and  fails 
to  show  the  mortgages  were  properly  executed,  according  to 
law.  The  objection  that  the  instruments  were  not  properly 
oxecuted,  they  being  set  out  in  hsec  verba,  is,  that  they  ar« 
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signed  in  the  firm  name,  and  the  acknowledgment  thereof  to 
the  first  is: 
"State  of  Iowa, 


Lee  County.      '    "' 

*'  Be  it  remembered,  that  on  this  tenth  day  of  December, 
1890,  before  me,  Nannie  Smith,  notary  public  in  and  for  said 
county,  personally  appeared  Collier,  Robertson,  and  Hamble- 
ton,  by  Hugh  Robertson,  of  said  firm,  personally  known  to 
me  to  be  the  identical  person  who  signed  the  name  of  said 
firm  to  the  above  mortgage  as  mortgagors,  and  to  be  a  mem- 
ber of  said  firm,  and  acknowledged  the  execution  thereof  to 
be  the  voluntary  act  and  deed  of  said  firm  for  the  purpose 
therein  expressed,  and  on  the  same  day  the  other  members  of 
said  firm  acknowledged  the  execution  of  said  instrument  to 
be  the  voluntary  act  and  deed  of  said  firm." 

And  the  acknowledgment  of  the  second  is: 

*' State  of  Iowa,  ) 
Lee  County.       )    *  ' 

*'  Be  it  remembered,  that  on  this  tenth  day  of  December, 
1890,  before  me,  Nannie  M.  Smith,  a  notary  public  in  and 
for  said  county,  personally  appeared  Collier,  Robertson,  and 
Hambleton,  by  each  one  of  said  firm,  and  who  are  personally 
known  to  me  to  be  the  identical  persons  who  signed  this 
mortgage,  and  to  be  a  member  of  said  firm,  and  one  of  whom 
who  signed  the  name  of  said  firm  to  the  above  mortgage  as 
mortgagors,  and  acknowledged  the  execution  thereof  to  be 
the  voluntary  act  and  deed  of  said  firm  for  the  uses  and  pur- 
poses therein  expressed." 

*•'  And  both  signed  by  the  notary  public,  with  seal 
attached.  The  plea  contains  this  averment:  "Which  instru- 
ments of  writing  were  on  the  same  day,  to  wit,  December  10, 
1890,  duly  acknowledged  and  delivered,  in  accordance  with 
the  laws  of  the  state  of  Iowa,"  etc.  That  averment  was  a 
iufficient  averment  of  the  sufficiency  of  the  acknowledgment 
under  the  laws  of  the  state  of  Iowa,  in  pleading. 

But  whether  regarded  as  mortgages  or  an  equitable  assign^ 
ment  of  the  accounts,  we  hold,  that  with  the  notice  that  the 
plaintiff  had,  as  averred  in  the  plea,  and  from  the  intentions 
of  the  parties,  as  they  may  be  gathered  from  the  instruments 
themselves,  it  was  the  intention  of  the  firm  to  convey  the 
accounts  in  trust  for  security,  and  was  an  equitable  assign- 
ment of  them,  of  which  appellant  had  notice,  as  well  as  did 
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the  garnisheeB,  and  such  equitable  assignment  should  receive 
the  protection  of  a  court  of  law  in  that  character  of  proceed- 
ing: Carr  v.  Wangh,  28  111.  418. 

Without  determining  the  sufficiency  of  the  acknowledg- 
ment under  the  laws  of  the  state  of  Iowa,  but  recognizing  the 
rule  in  that  state,  as  declared  in  Sandwich  Mfg.  Co.  v.  Robinsorit 
83  Iowa,  567,  that  an  account  or  interest  therein  may  be 
sold,  we  hold  that  the  sufficiency  of  the  acknowledgment  as 
pleaded  is  in  conformity  with  the  laws  of  the  state  of  Iowa, 
and,  by  reason  of  the  equitable  assignment,  the  objection  that 
the  instruments  were  not  properly  executed  is  not  well  taken. 
The  plea  avers  that  "  Collier,  Robertson,  and  Hambleton,  in 
said  county  of  Lee,  and  state  of  Iowa,  and  in  all  respects  in 
conformity  with  the  laws  of  the  state  of  Iowa,  made  and  deliv- 
ered to  this  interpleader,  James  F.  Smith,  who  is  a  citizen 
and  resident  of  said  state  of  Iowa,  two  instruments  of  writing, 
in  words  and  figures  to  wit."  That  averment  sufficiently 
avers  the  laws  of  the  state  as  a  matter  of  pleading.  The 
demurrer  was  properly  overruled. 

The  judgment  of  the  appellate  court  is  affirmed 

Judgment  affirmed.  

Conflict  of  Laws — Lex  Domicilii. — The  gilus  of  debts  and  obligation* 
{8  at  the  home  of  the  owner:  DougloM  y.  Phenix  Ins.  Co.,  138  N.  Y.  209; 
34  Am.  St.  Rep.  448,  and  note;  note  to  Missouri  Pae.  By.  Co.  v.  ShariU,  19 
Am.  St.  Rep.  145.  See,  also,  Wabash  R.  R.  Co.  v.  Dongan,  142  111.  248;  34 
Am.  St.  Rep.  74,  and  note.  Personal  property  is  also  subject  to  the  law  of 
the  owner's  domicile:  CroHs  v.  United  States  Trust  Co.,  131  N.  Y.  330;  27 
Am.  St.  Rep.  597,  and  note;  RicJiardson  v.  De  Oiverville,  107  Mo.  422;  28  Am. 
St.  Rep.  426,  and  note  with  the  cases  collected. 

Cos FLicT  OF  Laws — Vauditt  of  Foreign  Assignments  For  tbs  Benkfit 
OF  Cbsditobs:  See  the  note  to  Chipman  v.  Pealody,  38  Am.  St.  Rep.  440, 
where  the  cases  are  collected;  and  see,  also,  Barth  r.  Backtu,  140  N.  Y.  230; 
37  Am.  St  Rep.  545,  and  note. 
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Monmouth   Mining    and    Manufacturing   Com- 
pany V.  Erling. 

[148  Illinois,  521. 1 

A  Master  Is  Boukd  to  Exkrcisk  Reasonablb  Cabb  and  Diligence  iw 
Providing  and  Keeping  in  Repair  Safe  Tools  and  Machinery  for 
his  servant's  use.  A  servant,  therefore,  has  the  right  to  presume  such 
tools  and  machinery  are  safe,  and  will  be  kept  in<repair. 

Master  and  Servant. — The  Duty  Resides  in  the  Sbuvant  to  Observe 
Whether  Machinery  furnished  him  is  in  repair,  ai^d  ,to  report  to  the 
master  if  it  is  not. 

A  Master  Cannot  Delegate  to  a  Servant  the  Duty  of  Seeing  That 
Machinery  with  which  other  servants  must  work  is  reasonably  safe,  so 
as  to  relieve  himself  from  liability  for  ithe  negligence  of  the  servant 
to  whom  such  duty  is  delegated. 

Master  and  Servant. — Ie  Machinery  With  Which  Servants  Work  Is 
Out  of  Repair  and  in  a  dangerous  condition  for  more  than  two  weeks 
the  master  must  be  chargeable  with  negligence  if  the  supervision  exer- 
cised by  him  or  his  agents  has  be9n  such  that  he  does  not  know  of  the 
condition  of  such  machinery. 

Master  and  Servant.— Contributory  Negligence. — A  servant  injured 
by  machinery  being  out  of  repair,  and  in  a  dangerous  condition,  is  not 
chargeable  with  contributory  negligence  if  he  had  no  actual  notice  of 
the  want  of  repair,  and  his  duties  did  not  require  him  to  be  in  charge  of 
the  machinery,  and  hijs  labor  was  only  incidental  to  it. 

Master  and  Servant. — Fellow-servants. — A  servant  does  not  assume 
the  risk  of  the  negligence  of  a  fellow-servant  in  using  defective  ma- 
chinery. 

JuKX  Tkul.— Improper  Argument.— If  counsel,  in  arguing  before  the 
jury,  improperly  calls  attention  to  the  financial  condition  of  the  parties, 
and,  on  objection  being  made,  the  Qourt  telU  him  to  keep  within  the 
record,  and  he  thereupon  desists  from  his  improper  course,  the  judg- 
ment will  not  be  reversed  unless  it  appears  that  the  losing  party  wa» 
injured  by  such  reference. 

Jury  Trul. — The  Time  For  Argument  Bbtork  the  Jury  Mat  Bb 
Limited  by  the  Court. 

A  Master  Is  Not  Answerable  for  Injury  to  His  Servant  Result- 
WG  Prom  Not  Adopting  the  Best  and  Safest  Machinery,  if  that 
which  he  did  employ  .was  reasonably  suitable  and  proper  for  the  busi- 
ness, but  an  error  in  admitting  evidence  upon  ,tbi>  anbjeot  is  made 
harmless  by  an  instruction  to  the  jury  that  the  defendant  was  not 
bound  to  furnish  the  very  best  and  most  improved  machinery,  nor 
'ibat  which  was  absolutely  safe. 

Kirkpatrick  and  Alexander,  for  the  appellant. 
J.  A.  McKentie,  for  the  appellee. 

■•''  Phillips,  J.  It  is  first  insisted  that  there  !b  no  evi- 
dence of  negligence  on  the  part  of  the  defendant.  The  prin- 
ciple is  fully  established  as  a  rule  of  law,  that  the  master  is 
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bound  to  exercise  reasonable  and  ordinary  care  and  diligence 
in  providing  and  keeping  in  repair  safe  tools  and  machinery 
for  the  servant's  use.  With  this  duty  resting  on  the  master* 
the  servant  accepting  employment  accepts  it  with  the  assump- 
tion that  that  duty  will  be  complied  with  by  the  master,  and 
has  a  right  to  assume  that  tools  and  machinery  furnished  for 
his  use  are  safe,  and  will  be  kept  in  repair.  The  duty  rests 
on  the  servant  to  observe  whether  machinery  furnished  him 
is  in  repair,  and  to  report  to  the  master  if  it  is  not. 

The  rod  and  hook  attached  to  the  tyebolt,  and  fastened  to 
the  lever  by  nuts  on  the  eyebolt,  were  the  means  of  fastening 
the  lever  in  place  which  was  used  to  throw  the  machinery 
out  of  gear.  Only  when  the  lever  was  fastened  down  by  this 
hook  thus  attached,  if  the  power  was  in  motion,  was  it  safe 
for  the  servants  to  enter  the  pans  to  throw  the  clay  therefrom. 
Whilst  so  in  the  pans,  for  the  hook  to  become  unfastened,  or 
from  any  cause  the  lever  to  fly  up,  which  it  would  do  unless 
fastened  down,  was  attendant  with  serious  danger  to  the  men 
in  the  pans.  Such  being  the  fact,  the  means  of  fastening  that 
lever  down  was  a  part  of  the  machinery  that  required  super- 
vision of  the  highest  kind,  and  a  most  strict  compliance  with 
the  duty  of  the  master.  The  danger  that  would  arise  from 
defective  fastening  of  that  lever  was  known  on  the  most 
superficial  observation  of  the  manner  of  its  working.  The 
manner  ***  in  which  the  eyebolt  was  fastened  to  the  lever 
was  by  passing  it  through  a  hole  near  the  end  of  the  lever, 
and  then  putting  on  nuts  to  hold  the  eyebolt  in  place.  For 
that  purpose  two  nuts  were  used  on  the  same  bolt,  as  by  so 
doitig  the  nuts  were  less  likely  to  jar  loose  and  allow  the  bolt 
to  pull  out  of  the  lever.  One  of  these  nuts  had  been  off  for 
more  than  two  weeks,  and  the  remaining  one  was  therefore 
more  likely  to  come  off  the  bolt  by  reason  of  the  jarring  of  the 
machinery.  This  result  actually  occurred,  and  caused  the 
injury  to  plaintifl".  The  duty  of  defendant  was  to  see  that  it 
was  reasonably  safe,  and  that  was  a  continuing  duty,  that 
required  supervision  and  inspection.  If  it  was  out  of  repair  for 
a  length  of  time  that  with  proper  supervision  and  inspection  it 
could  reasonably  have  been  known  and  remedied,  then  negli- 
gence existed  in  not  exercising  that  supervision  and  inspec- 
tion. Whilst  the  defendant  had  in  its  employ  a  machinist, 
whose  duty  it  was  to  look  after  the  machinery  and  do  the 
repairing,  yet  that  would  not  relieve  the  defendant  from  lia- 
bilitv.  as  its  duty  was  a  permanent,  continuing  one,  that  could 
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not  be  delegated  to  another,  so  as  to  relieve  it  from  liability 
because  of  the  negligence  of  that  other  to  whom  that  power 
and  duty  were  delegated:  Chicago  etc.  Ry.  Co.  v.  Jackson,  55 
111.  492;  8  Am.  Rep.  661;  Chicago  etc.  By.  Co.  v.  Swett,  45 
111.  197;  92  Am.  Dec.  206;  Chicago  etc.  R.  R.  Co.  v.  Avery ^ 
109  111.  314;  Columbus  etc.  Ry.  Co.  v.  Troesch,  68  111.  545; 
18  Am.  Rep.  578;  Moynihan  v.  Hills  Co.,  146  Mass.  586;  4 
Am.  St.  Rep.  348.  Defendant's  contract  with  the  servant 
was  that  it  would  exercise  reasonable  and  ordinary  care  and 
diligence  in  providing  and  keeping  in  repair  safe  tools  and 
machinery  for  the  servant's  use,  and  the  machinery  being  out 
of  repair  for  the  length  of  time  shown  by  this  evidence,  if  its 
condition  was  not  actually  known  by  the  master,  it  was  igno- 
rant of  it  through  its  own  negligence  or  want  of  care.  It 
knew,  or  ought  to  have  known,  the  defects  which  caused  the 
injury:   Schooner  Norway  v.  Jensen,  52  111.  373. 

**•  It  is  urged  that  the  plaintifiF  himself  did  not  exercise 
due  care,  and  in  support  of  this  contention  it  is  insisted  that 
he  had  actual  notice  of  the  defective  machinery,  or  by  the 
exercise  of  diligence  might  have  known  of  it,  and  neither 
gave  notice  to  the  defendant  nor  abandoned  the  work.  The 
actual  notice  of  the  defects  is  sought  to  be  brought  home  to 
him  mainly  by  testimony  as  to  his  declarations,  made  after 
the  accident,  as  to  the  cause  of  the  injuries  to  him.  He  denied 
all  knowledge,  and  claimed  those  statements  were  made  on 
information  received  after  the  accident.  His  duties  did  not 
require  him  to  be  in  charge  of  the  machinery,  and  his  labor 
was  only  incidental  to  it,  so  that  it  cannot  be  held  that  the 
want  of  knowledge  on  his  part  was  negligence.  But  however 
this  may  be,  the  verdict  of  the  jury  was  against  this  conten- 
tion of  appellant,  and  the  aflBrmance  by  the  appellate  court 
of  the  judgment  entered  on  that  verdict  is  conclusive  on  this 
court  that  the  plaintiff  did  not  have  actual  notice  of  the 
defects  of  the  machinery,  nor  was  he  guilty  of  negligence  in 
not  becoming  aware  of  the  defect. 

It  is  argued  by  appellant  that  Costello,  who  was  in  charge 
of  the  machinery,  and  had  knowledge  of  its  defects,  was  the 
fellow-servant  of  plaintiff,  and  that  his  running  the  machinery 
in  its  defective  condition,  with  reference  to  the  lever,  was  the 
negligence  of  a  fellow-servant  that  would  defeat  a  recovery  in 
this  case,  and  counsel  cite  Philadelphia  Iron  and  Steel  Co.  v. 
Davis,  111  Pa.  St.  597;  56  Am.  Rep.  305;  Shaffer  v.  Haish,  110 
Pa.  St.  575,  and  Moynihan  v.  HilU  Co,,  146  Mass.  586;  4  Am. 
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St.  Rep.  346,  as  sustaining  that  view.  On  considering  thoB«> 
cases'  we  do  not  find  them  supporting  appellant's  claim  on 
this  queetion.  The  case  of  Shaffer  v.  Haish^  110  Pa.  St.  575, 
was  where  plaintiff  was  engaged  inoperating  a  machine  for 
defendant,  and  it  is  said  in  that  case:  "It  was  the  duty  of 
the  deftiidantsto  fiimish  those  in  their  employ  with  ordinary 
machinery,  ffuoti  as,  with  reasonable  care,  may  be  ueed  withi 
Bafety,"  and'  then  proceeding  to  the  direct  question  involved 
in  that  case,  the  court  further  say:  "Was  the  machine 
*•*  defective  in  its  original  construction,  or  had  it  become  so 
by  reason  of  use  or  other  cause?  There  was  certainly  no  evi-? 
dence  as  to  the  first  proposition.  It  was  claimed,  however,, 
that  the  machine  was  defective  and  unsafe  at  the  time  the- 
injury  occurted."  The  court,  then,  reviewing  the  evidence,, 
finds  thaf  the'  la!St'  proposition  was  not  sustained,  so  that; 
plaintiff  was  not  entitled  to  recover. 

In  the  cam  ol Philadelphia  Iron  and  Steel  Co.  v.  Davis,  111 
Pa.  St.  597,  56  Am.  Rep.  305,  the  complainti  was  that  the- 
injury  was  sustained  from  the  breaking  of  a  flj'wheel,  which^ 
as  alleged,  was  negligently  constructed,  out  of  repair,  and. 
unskillfully  repaired.  It  appears  that  the  flywheel  weighed 
between  four  and  five  tons,  and  two  clamps  were  placed  by 
the  superintendent — the  managers  and  others  having  been 
consulted — for  the  purpose  of  preventing  its  sliding  along  the 
shaft,  to  which  it  had  a  tendency.  Plaintiff  was  working  in 
the  mill  between  two  and  three  o'clock  on  the  morning  of 
June  27th  when  one  of  the  clamps  flew  off.  The  engine  was 
stopped,  and  some  repairs  made,  and  again  started  up  with 
but  one  clamp.  The  superintendent  of  the  works  was  not 
informed  of  the  accident,  though  in  the  works  at  the  time. 
Between  five  and  six  o'clock  the  remaining  clamp  gave  way, 
rnd  injured  the  plaintiff.  The  court  held  that  had  the  injury 
to  the  plaintiff  occurred  on  the  breaking  of  the  first  clamp, 
the  responsibility  would  have  rested  altogether  with  the 
defendant,  for  it  could  not  have  charged  its  engineer  with  the 
knowledge  of  the  unsafety  of  an  appliance  which  had  been 
regarded  as  sufficient  by  its  superintendent.  The  engineer 
had  notice  of  the  danger,  and  continued  to  run  the  engine 
without  notice  to  the  defendant,  and  the  defect  occurred 
within  so  short  a  time  previous  ^o  the  accident  that  no  negli- 
gence could  be  imputed  to  the  defendant  in  not  knowing  of 
the  defect.  The  court  in  that  case  further  held,  the  proxi- 
mate cause  of  the  injury  was  the  carelessness  of  a  fellow- 


J«n  1894.]     Monmouth  Minino  etc.  Co.  v.  Eblinq.  li^i 

Bervttfifti  Had  the  master  in  that  case  knowledge  of  the 
breaking  oP the- firsfciairip,  and  ordered  or  permitted  *'*  thef 
engine  t6<run'ib  the"  condition  it  was  after  the  first'  breakage^ 
«;  very  diflFenent  question  would  have  been  presented. 

Ih  Mm/nihan'  v,  Hillh  Co.,  146  Mass.  586,  4  Am.  St.  Rep. 
848;  thef-  court  9t&?ted  very  fully  and  clearly  the  rule*  appli- 
cable to  the-implied  contract  created  by  the  hiring;  whereby 
the  mastw  undertakes  to  use  proper  care  in  providing'  safe 
tools  and  appliances,  and  the  limit  within  which  the  delega- 
tion of  thait  duty  ia  inconsistent  with  his  duty,  and  the  extent 
and  ciroumstancefl  within'  which  any  part  of  that  duty  may 
be  delegated  to  a  servant  in  keeping  tools  or  appliances  in 
repair, .a!«lUhe  following  propositions  are  stated:  "  First,  there 
is  that' class  of  cases  in  which  the  condition  of  a  machine  as 
to  safety  isconstantly  changing  with  its  use,  so  as  to  require 
from  the  persons  tending  it,  as  a  part  of  the  ordinary  use  of 
it,  reconstruction  or  readjustment  of  parts,  as  they  become 
worn  out  or  displaced,  from  materials  or  new  part  supplied 
by  the  master  for  that  purpose.  Such  work  is  a  part  of  the 
regular  business  of  the  servant  in  using  the  machine,  and  not 
of  the  master  in  maintaining  it.  Negligence  in  doing  it  is,  as 
to  all  other  employees,  negligence  of  a  fellow-servant.  So  far  as 
the  condition  of  the  machinery  depends  upon  this  kind  of 
attention,  the  master  does  his  duty  if  he  employs  competent 
and  snitable  persons,  and  supplies  them  with  every  thing 
needed  for  their  work.  A  second  class  of  cases  includes  those 
in  which  repair  or  reconstruction  of  a  machine  is  necessary, 
of  such  a  kind  as  is  commonly  done,  or  may  properly  be  done, 
under  the  direction  of  the  master,  by  servants  engaged  in  the 
general  business.  Both  parties  to  the  contract  must  be  pre- 
sumed to  have  contemplated  that  such  work  would  be  done 
by  fellow-servants  of  the  employee,  and  he  must  tlierefore  be 
held  to  have  assumed  all  risks  from  their  negligence  in  doing 
it.  But  this,  it  must  be  remembered,  is  a  part  of  that  work 
for  the'  results  of  which,  in  the  completed  machine,  the  mas- 
ter agrees  to  hold  himself  responsible,  so  far  as  good  results 
can  be  insured  by  his  exercise  of  proper  care,  and  so  he  is 
bound  to  bring  to  this  department  of  the  *•*  business,  either 
in  his  own  person  or  by  an  agent,  such  intelligence,  skill,  and 
experience  as  is  reasonably  to  be  required  in  one  to  whom,  in 
an  important  particular,  the  safety  of  others  is  intrusted, 
and  he  is  bound  also  to  be  reasonably  diligent  and  careful  in 
the  use  of  his  faculties.    One  who  represcuts-him  in  this  field 
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is  not  acting  as  a  fellow-servant  with  his  other  employees,, 
within  the  meaning  of  the  rule  which  we  are  considering,  but 
is  his  agent  or  servant,  for  wliose  care  and  diligence  he  ift 
accountable.  There  may  be  still  a  third  class  of  cases,  ia 
which  a  macliine  is  of  such  a  kind,  and  the  nature  of  the 
business  in  which  it  is  used  is  such,  that  the  parties  could 
never  reasonably  have  contemplated  that  any  servants  em- 
ployed in  the  business  would  build  or  reconstruct  it.  A 
proprietor  might  buy  such  a  machine,  or  send  an  agent  or 
servant  to  buy  it.  In  either  case,  the  purchase  would  be  in 
the  line  of  the  master's  duty,  and  he  would  be  liable  for  the 
consequences  of  negligence  in  making  it.  He  might  hire 
privileges  and  men  in  a  machine*shop  in  a  distant  city,  and 
build  it  there.  His  servants  in  that  v.'ork  would  not  be  fel- 
low-servants with  an  employee  engaged  in  an  entirely  diflferent 
business,  and  under  the  doctrine  of  respondeat  superior  he 
would  be  held  liable  for  the  consequences  of  their  negligence. 
If  he  saw  fit  to  construct  or  reconstruct  it,  in  the  same  way, 
in  or  near  the  building  in  which  it  was  to  be  used,  the  result 
would  be  the  same.  Upon  our  hypothesis  it  would  be  incon- 
sistent with  his  implied  contract  to  employ  fellow-servants  of 
his  employees  in  this  work,  and  he  therefore  could  not  relieve 
himself  from  his  general  obligation,  as  to  the  safety  of  his 
machinery,  by  setting  up  that  his  servants  in  the  construction 
or  reconstruction  were  fellow-servants  with  his  employees  in 
the  business  in  which  it  was  to  be  used." 

This  case  must  fall  within  the  limits  of  the  first  rule,  the 
evidence  in  tliis  record  showing  the  loss  of  a  nut,  with  the  cir- 
cumstances showing  it  to  have  been  the  duty  of  the  master  to 
know  of  that  fact.  There  is  an  entire  absence  of  evidence 
*"  showing  the  master  to  have  furnished  a  nut  to  take  the 
place  of  that  lost,  as  was  his  duty,  and  however  trivial  the 
cause  of  the  injury,  the  injury  itself  or  liability  is  not  les- 
sened; and  though  two  nuts  were  found  after  the  injury  near 
the  lever,  yet  it  is  not  shown  that  both  belonged  to  the  eye- 
bolt 

The  cases  cUed  are  not  inconsistent  with  what  was  held  in 
Chicago  He.  Ry.  Co.  v.  Swell,  45  111.  197,  92  Am.  Dec.  206,  and 
Columbus  elc.  R.  R.  Co.  v.  Troesch,  68  111.  545,  18  Am.  Rep. 
678,  that  "the  doctrine  that  an  action  by  a  servant  will  not 
lie  against  his  principal  for  an  injury  sustained  through  the 
fault  oi  a  fellow-servant  applies  only  to  cases  where  the  in- 
jury complained  of  occurred  without  the  fault  of  the  principal, 
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either  in  the  act  which  caused  it,  or  the  employment  of  the 
person  who  committed  it."  Even  if  Costello  and  the  plaintiflf 
were  fellow-servants,  the  fault  in  the  master  in  not  exercising 
proper  care  in  providing  means  for  repairing  the  machinery 
was  such  that  it  would  not  defeat  a  recovery.  Costello  hav- 
ing knowledge  of  the  defects,  not  communicated  to  the  plain- 
tiff, and  the  fact  appearing  that_Co8tello,  without  objection  or 
notification  to  defendant,  operated  defective  machinery,  the 
law  would  be  that  a  coservant,  although  he  has  assumed  the 
risk  of  negligence  on  the  part  of  his  coservants,  cannot  be 
said  to  have  assumed  the  risks  incident  to  their  negligence  in 
using  defective  machinery. 

In  the  argument  of  a  case  of  this  character  the  financial 
condition  of  the  parlies  to  the  suit  is  not  a  question  for  the 
jury,  and  remarks  of  comparison  in  that  behalf,  in  argument, 
are  improper,  and  deserving  condemnation.  The  remarks  of 
counsel  for  plaintiff,  in  the  closing  argument,  were  of  this 
character,  and  went  further,  and  when  the  attention  of  the 
court  was  called  thereto,  counsel  was  directed  to  "keep  within 
the  record."  Questions  of  this  character  have  been  before 
this  court  in  different  cases,  notably  in  Chicago  etc.  R.  R,  Co, 
V.  Johnson,  116  111.  210,  and  Felix  v.  Scharnweher,  119  111.  448, 
in  each  of  which  it  was  held  the  remarks  in  the  particular 
••*  case  were  not  of  a  character  to  require  reversal.  Cases 
may  arise  where  the  impropriety  and  probable  effect  of  such 
language  in  argument,  of  itself,  would  be  cause  for  reversal,, 
on  the  mere  objection  of  a  party  to  the  suit  and  the  incorpo- 
ration of  it  in  the  record;  but  where  the  language  falls  short 
of  being  of  that  character  that  result  would  not  necessarily 
follow.  In  this  case,  on  the  objection  being  made,  and  coun- 
sel being  directed  by  the  court  that  he  must  keep  within  the 
record,  that  was  a  ruling  by  the  court  on  the  question,  and  it 
not  appearing  that  the  defendant  was  in  any  way  injured,  it 
must  be  held  the  language  used  in  argument  here  is  not 
reversible  error. 

It  is  assigned  as  error  that  the  court  limited  the  time  for 
argument  before  the  jury  to  one  hour  and  thirty  minutes  to 
each  side.  It  is  clearly  within  the  legal  discretion  of  the 
court  to  limit  the  time  for  argument,  and  nothing  in  the  facts 
presented  by  this  record,  either  in  the  points  involved  or  the 
testimony  to  be  reviewed,  shows  the  time  limited  was  unrea- 
sonable. However,  neither  an  objection  nor  exception  to  the 
action  of  the  court  in  this  regard  is  in  this  record. 

AM.  Bt:  Ksr..  Vou  XXXIX.  -  U 
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In  the  second  count  of  the  declaration  the  words  "  plaintiff" 
.-«nd  '*  defendant "  were  in  some  portions  of  the  count  trans- 
posed, and  in  other  parts  properly  used.  It  is  apparent  from 
the  context  of  that  count  that  the  transposition  was  a  clerical 
^rror,  and  was  clearly  amendable  on  trial  or  after  verdict.  If 
^instead  of  the  words  "plaintiff"  and  "defendant"  the  names 
'Of  the  parties  had  been  inserted  in  that  count,  it  would  have 
'literally  come  within  the  terms  of  the  tenth  subdivision  of 
-«ection  6,  chapter  7,  of  the  Revised  Statutes,  entitled,  "Amend- 
tnents  and  Jeofails,"  and  by  construction  we  hold  it  as  within 
•that  provision,  and  not  cause  for  reversal. 

The  second  instruction  asked  by  defendant  was,  that  the 
Jury  should  disregard  the  second  count  as  not  sufficient  on 
'Which  to  base  a  verdict.  That  instruction  was  refused,  to 
which  the  defendant  excepted.  We  hold  that  instruction  was 
•properly  refused,  as  the  clerical  error  was  of  that  character 
-••*  that  the  count  was  sufficient  on  which  to  base  a  verdict 
and  sustain  a  judgment. 

Other  instructions  were  given  and  modified,  being  so  given 
and  modified  in  accordance  with  the  rules  applicable  as  here 
«tated.  We  find  no  error  in  giving  and  modifying  instruc- 
4ions. 

Certain  instructions  asked  by  defendant  were  refused, 
^which  is  assigned  as  error.  The  instructions  did  not  state  a 
correct  rule  of  law,  and  were  inapplicable  to  the  facts  pre- 
.aented.     We  find  no  error  in  the  refusal  of  instructions. 

Objection  was  made  on  the  trial  by  defendant's  counsel  to 
><5ertain  questions  put  on  cross-examination  of  defendant's 
■witness,  by  appellee's  counsel,  the  tendency  of  which  was  to 
^how  there  was  a  safer  way  to  secure  the  nuts  on  the  bolt 
and  retain  it  in  place.  These  questions  were  objected  to,  and 
overruled.  These  questions  were  improper.  The  issue  was 
not  whether  the  master  might  not  have  provided  better 
machinery  or  inventions,  or  a  better  fastening  for  the  bolt, 
but  whether  that  employed  was  reasonably  suitable  and 
proper  for  the  business.  He  is  not  compelled  to  adopt  every 
•new  invention,  or  pretended  or  actual  improvement,  new  or 
•old.  We  hold  these  questions  were  improper,  and  the  ruling 
on  the  objection  thereto  erroneous.  But  by  the  fifth  instruc- 
tion asked  and  given  for  defendant,  the  jury  were  instructed 
"that  an  action  could  not  be  maintained  by  plaintiff,  because 
"there  was  a  safe  mode  in  which  the  business  might  have  been 
conducted,  the  adoption  of  which  might  or  would  have  pre- 
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vented  the  injury.  By  the  tenth  instruction  given  for  defend- 
ant, the  jury  were  instructed  that  the  defendant  was  not 
bound  to  furnish  the  very  best  or  most  improved  kind  of 
machinery  to  be  used  in  the  business  in  which  it  was  en- 
gaged, nor  compelled  to  furnish  machinery  that  was  abso- 
lutely safe.  By  these  instructions  the  improper  evidence 
brought  out  on  the  cross-examination  of  the  witness  was 
obviated. 

From  a  careful  examination  of  the  record  we  find  no  rever- 
sible error.     The  judgment  is  aflSrmed. 

Judgment  aflBrmed.  

Master  and  Sbrvamt. — A  Master  Must  Exercisb  Rkasorablk  Skill 
AND  Cars  in  farniahing  machinery  and  appliances  suitable  for  the  servant's 
use  in  the  work  to  be  done:  Orman  v.  Mannix,  17  Col.  564;  31  Am.  St. 
Rep.  340,  and  note;  Kehler  v.  Sdmenk,  151  Pa.  St.  505;  31  Am.  St.  Bep. 
777,  and  note;  Davea  v.  Southern  Pac  Co.,  98  Cal.  19;  35  Am.  St.  Rep.  133; 
If  agon  v,  Toledo  etc.  By.  Co.,  97  Mich.  265;  37  Am.  St.  Rep.  336;  Louisville 
etc.  Ry.  Co.  v.  Utz,  133  Ind.  265;  Steinhauser  v.  Spraul,  114  Mo.  551.  See, 
further,  the  note  to  Sullivan  v.  Hannibal  etc.  R.  R.  Co.,  28  Am.  St.  Rep.  396. 

Master  and  Servant— Servant's  Duty  to  Notijt  Master  as  to 
Defkcfs. — A  servant  having  knowledge  of  defects  in  the  appliances  fur- 
nished him  should  notify  his  employer,  and,  if  he  does  not  do  this,  he  con> 
tinnes  his  work  at  his  own  risk:  Ragon  v.  Toledo  etc.  Ry.  Co.,  97  Mich.  265; 
37  Am.  St.  Rep.  33d,  and  note  with  the  cases  collected;  Linesoki  v.  Susque- 
hanna Coal  Co.,  157  Pa.  St.  153;  Herdman- Harrison  Milling  Co.  v.  Spehr, 
145  111.  329.     But  see  Welsh  v.  Alabama  etc  Ry.  Co.,  70  Miss.  20. 

Ma.stkr  and  Servant. — Liability  Fob  Vice- Principal's  Negligence 
With  Regard  to  Machinery:  SuIlitHin  v.  Hannibal  etc.  R.  R.  Co.,  107 
Mo.  66;  28  Am.  St.  Rep.  38S,  and  note;  Orman  v.  Mannix,  17  Col.  564; 
:il  Am.  St.  Rep.  340,  and  note;  Roux  v.  Blodgett  etc  Lumber  Co.,  94  Mich. 
607;  Daniels  v.  Chetapeaks  etc.  Ry.  Co.,  36  W.  Va.  397;  32  Am.  St.  Rep. 
870. 

Master  and  Servant — Master's  Dxttt  to  Furnish  Best  Appliances 
IN  Use.  — A  railway  company  need  not  furnish  machinery  of  the  very  best 
kind  for  the  nse  of  its  servants;  but  it  mast  not  use  appliance  of  a  pattern 
which  ordinary  inspection  would  show  to  be  defective:  Mason  r.  Richmond 
etc  R.  S.  C«^  111  N.  0.  482;  S2  Am.  St.  Rap.  814,  aad  note  with  tb« 
€oIlect«d. 
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AlMPTioif — RK8IDKKTS. — A  Statute  authorizing  the  adoption  of  a  minor 
child  by  a  resident  of  a  county  or  state  includes  a  temporary  resident. 
A  petition  for  such  adoption  may,  therefore,  be  presented  to,  and  heard 
and  determined  by,  a  proper  court  of  any  county  of  which  the  petitioner 
is  a  temporary  resident,  though  he  may  at  the  same  time  be  a  citizen  of 
another  state. 

Btatutorit  Cowstkuction.  —If  a  statute  of  a  state  has  been  construed  by 
its  highest  judicial  tribunal,  such  construction  will  ordinarily  be  received 
as  conclusive  in  the  courts  of  other  states. 

Adoption — Consent. — The  adoption  of  a  minor  without  the  consent  of 
the  relatives  of  her  deceased  mother,  and  against  the  opposition  of  the 
child's  guardian,  is  valid,  if  the  court  finds  that  the  best  interest  of  the 
child  will  be  promoted  by  such  adoption,  and  the  relatives  of  the  de- 
seased  father  consent,  and  the  guardian  is  removed  on  the  day  of  the 
entry  of  the  order  of  adoption,  and  the  adopting  parent  appointed  in 
his  stead. 

Adoption.— The  Failubk  of  the  Court  to  Appoint  a  Guardian  Ad 
Litem,  or  next  friend,  to  represent  a  minor  in  proceedings  for  its  adop* 
tion,  cannot  render  the  order  of  adoption  void  on  a  collateral  attack. 

Adoption — Estoppel. — Neither  ah  Adopting  Parent  Nor  His  Heirs  or 
Representatives  after  his  death  can  question  the  validity  of  the  order  of 
adoption  of  a  minor  child  procured  at  his  instance  and  with  his  consent. 

Ah  Order  Adopting  a  Child  Entered  in  Another  State  by  a  court  hav- 
ing jurisdiction  of  the  parties  and  of  the  subject  matter,  cannot  be  im. 
peached  in  this  state  by  showing  irregularity  in  the  procedure  or  error 
in  the  rendition  of  the  order. 

Ak  Order  Adopting  a  Minor  Child  Fixes  the  Status  of  the  Child  and 
the  adopting  parent  toward  each  other,  and  must  be  held  conclusive  upon 
the  parties  and  their  privies  until  reversed  or  set  aside  in  the  jurisdio- 
tion  in  which  it  was  rendered. 

The  Jdrisdiction  or  an  Appellate  Court  of  Another  State  which  haa 
rendered  a  judgment  upon  appeal  afi^ming  an  order  of  a  subordinate 
court,  most  be  presumed. 

Bxs  Judicata — Adoption  Proceedings. — A  Proceeding  for  the  Revoca- 
tion OF  AN  Order  Adopting  a  Minor  Child  is  not  of  so  summary  a 
character  that  it  will  not  be  treated  as  rt*  judicata,  and  therefore  as  con- 
elusive  upon  the  rights  of  all  the  parties  thereto. 

The  Jurisdiction  of  a  Court  to  Order  the  Adoption  of  a  Minor  Child 
is  necessarily  before  the  court  in  subsequent  proceedings  to  vacate  such 
order,  and  the  denial  of  the  vacation  conclusively  affirms  such  juris- 
diction. 

DomciLE. — Av  Infant  Cannot,  of  Its  Own  Volition,  Change  Its  Domi- 
CHA 

The  DomoiLB  of  Every  Person  at  His  Birth  Is  the  Domicile  of  the  persoa 
on  whom  he  is  then  legally  dependent,  whether  it  be  at  the  place  of  th« 
birth  or  elsewhere. 

The  Domicile  of  Origin  in  the  Case  of  Legitimate  Children  is  the  dom* 
icile  of  the  father,  if  living,  and  if  not,  that  of  the  mother,  and  such 
domicile  continues,  unless  changed  by  the  parent  during  infancy,  until 
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the  infant  attains  his  majority,  or  perhaps  until,  after  beinj;;  emancipated 
by  the  parents,  the  infant  acquires  another. 

DoMiciLB  or  Oriqin  of  a  Minor  Continues,  notwithstanding  the  death  of 
his  parents,  though  the  child  has  been  taken  into  another  state,  unless 
the  domicile  was  changed  by  the  consent  of  the  parents,  or  of  the  last 
surviving  parent. 

ADOPTION  OF  A  Child  Living  Beyond  the  State  Without  Notice  to,  or 
Consent  of,  Sdch  Child  is  valid,  if  the  legal  domicile  of  the  child  is 
within  the  state,  and  its  guardian  was  notified  of,  and  appeared  and 
opposed,  the  order  of  adoption,  if  the  statute  does  not  require  the  child 
to  be  personally  present  in  court,  or  that  it  shall  be  notified  of  the  pro- 
ceedings. 

Adoption — Constitutional  Law. — A  state  may  authorize  its  courts,  in  the 
exercise  of  the  power  and  duty  of  parens  patria,  to  conduct  proceedings 
for  the  adoption  of  minor  children,  without  notice  by  publication  or 
otherwise  to  the  child,  its  parents,  relatives,  or  next  of  kin. 

Adoption  of  Minor  Child  in  Another  State  may  a£fect  the  descent  of    / 
real  property  in  this  state. 

Adoption  or  a  Minor  Child  Is  in  the  Nature  of  a  Proceeding  In  Rem 
operative  to  change  the  status  of  the  child,  and,  ipso  facto,  to  render  it 
what  the  order  of  the  court  declares  it  to  be,  the  child  and  heir  of  the  ^^ 
adopting  parent,  and  therefore  capable  of  inheriting  from  him,  in  all 
respects,  as  if  it  had  been  his  child,  born  in  lawful  wedlock,  his  property, 
real  and  personal,  both  in  the  state  where  the  adoption  proceedings  took 
place  and  in  every  other  state  in  which  the  status  or  the  rights  flowing 
therefrom  are  not  inconsistent  with,  nor  opposed  to,  its  laws  and 
policy. 

Tax  Sales  and  Deeds. — Notice  or  an  Intended  Application  For  a  Tax 
Deed  must,  under  the  statutes  of  Illinois,  be  served  on  the  owner  of 
the  property  personally,  if  he  can  by  diligent  inquiry  be  found  in  the 
county. 

A  Tax  Deed  must  be  based  upon  an  affidavit  showing  a  strict  compliance 
with  the  conditions  upon  which  it  is  authorized  to  be  issued,  and  if  the 
affidavit  merely  states  that  the  affiant,  prior  to  the  expiration  of  the 
time  for  redemption,  made  diligent  search  and  inquiry,  and  was  unable 
to  find  the  owner  in  the  county,  and  made  such  diligent  search  and 
inquiry  in  that  county,  this  is  not  equivalent  to  an  affidavit  showing 
that  the  owner  cannot,  by  diligent  inquiry,  be  found  in  the  county,  and 
the  deed  based  upon  such  inquiry  is  void. 

Bill  in  chancery  by  Mary  F.  Van  Matre  for  the  partition 
of  certain  property  which  she  claimed  had  vested  in  her  and 
others  as  heirs  at  law  of  Samuel  Sankey.  The  bill  showed 
also  that  Henry  L.  Glos  claimed  some  interest  in  the  property 
under  a  tax  deed,  which  the  complainant  alleged  to  be  void. 
Caroline  C.  Sankey  answered,  claiming  to  be  owner  in  fee 
and  in  severalty  of  the  whole  of  the  property,  as  the  heir  at 
law  of  Samuel  Sankey,  and  by  her  cross-bill  alleged  certain 
adoption  proceedings  in  the  court  of  common  pleas  of  Lycom- 
ing county,  Pennsylvania,  by  which  she  was  adopted  a8  the 
child  and  hoir  of  Samuel  Sankey,  and   that  he  had  died 
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intettate,  and  without  any  widow  and  without  any  child  other 
than  herself,  and  that  the  estate  had  descended  to  her.  The 
trial  court  found  in  favor  of  the  defendant  Caroline  C.  Sankey, 
and  also  against  the  tax  deed,  and  dismissed  the  hill  for  the 
partition  of  the  property,  and  quieted  the  title  of  the  defend- 
ant Caroline  against  the  claimant  under  the  tax  deed.  At 
the  time  of  the  alleged  adoption  Caroline  C.  Sankey  was  a 
minor  about  nine  years  of  age,  and  her  father  and  mother 
were  both  dead.  They  had  resided  up  to  the  time  of  their 
death  in  Lycoming  county,  Pennsylvania.  The  statute  of 
Pennsylvania  on  the  subject  of  adoption  declared  that  "it 
shall  be  lawful  for  any  person  desirous  of  adopting  any  child 
as  his  or  her  heir,  or  as  one  of  his  or  her  heirs,  to  present  his 
or  her  petition  to  such  court  in  the  county  where  he  or  she 
may  be  resident,  declaring  such  desire,  and  that  he  or  she 
will  perform  all  the  duties  of  a  parent  to  such  child;  and  such 
court,  if  satisfied  that  the  welfare  of  such  child  will  be  pro- 
moted by  such  adoption,  may,  with  the  consent  of  the  parents, 
or  surviving  parent,  of  such  child,  or,  if  none,  of  the  next 
friend  of  such  child,  or  of  the  guardian  or  overseer  of  the 
poor,  or  of  such  charitable  institution  as  shall  have  supported 
said  child  for  at  least  one  year,  decree  that  such  child  shall 
assume  the  name  of  the  adopting  parent,  and  be  subject  to 
the  duties  to  such  child,  of  which  the  record  of  the  court 
shall  be  sufficient  evidence." 

F.  W.  S.  Brawleyy  for  the  appellant  Mary  F.  Van  Matre. 

HamlinCt  Scott^  and  Lord,  for  the  appellee  Caroline  C, 
Sankey. 

H.  S.  Mecartney,  for  the  appellant  Glos. 

***  Shope,  J.  The  question  presented  by  the  appeal  of 
Mary  F.  Van  Matre  is,  whether  there  was  a  legal  adoption  of 
Caroline  C.  Sankey  by  Samuel  Sankey,  in  his  lifetime,  in 
Pennsylvania,  by  which,  under  the  laws  of  that  state,  she 
became  his  heir  at  law.  It  is  insisted  that  there  was  no  legal 
adoption,  for  the  reason  that  the  court  was  without  jurisdic- 
tion to  enter  the  decree:  1.  Because  said  Samuel  Sankey  was 
not  at  the  time  a  resident  of  the  county  of  Lycoming  and 
state  of  Pennsylvania,  where  the  same  was  entered,  within 
the  contemplation  and  meaning  of  the  statute  of  that  state; 
and  2.  That  it  does  not  affirmatively  appear  from  the  record 
that  said  proceedings  were  had  with  notice  to  the  child  pro- 


Oct.  1898.]  Van  Matre  v.  Sankey.  19» 

posed  to  be  adopted.     Many  minor  and  collateral  objections 
made  may  be  appropriately  considered  under  these  headings. 

The  question  of  whether  Samuel  Sankey  was  a  resident  of 
Lycoming  county,  Pennsylvania,  within  the  meaning  of  the 
statute,  was  directly  presented  in  the  proceedings  for  adop- 
tion, and  w«s  determined  adversely  to  the  contention  oC 
appellant.  It  will  be  seen  from  the  foregoing  statement  thafe 
the  verified  petition  presented,  alleged  that  he  was  a  resident, 
of  the  city  and  county  of  San  Francisco,  California,  "and 
that  he  is  now  a  temporary  resident  at  Willi  am  sport,"  in. 
the  said  county  of  Lycoming,  Pennsylvania.  By  the  recitals 
in  the  decree  of  **®  adoption,  it  appears  that  the  court  found, 
he  was  such  temporary  resident — that  he  was  "at  present- 
resident  in  said  county  of  Lycoming" — and  the  court  neces- 
sarily held  that  such  temporary  residence  in  the  county  gave- 
it  jurisdiction  to  hear  and  determine  the  adoption  proceed- 
ings. 

Again,  the  same  question  was  raised  and  determined  in  the- 
application  made  by  this  appellant  and  other  collateral  heirs 
to  that  court  to  revoke  the  order  and  decree  of  January  2,  1879.. 
It  was  there  expressly  alleged  that  the  court  was  without, 
jurisdiction,  for  the  reason  that  said  Sankey  was  a  resident 
of  the  state  of  California  at  the  time  of  the  application  for 
adoption.  In  passing  upon  that  question,  that  court,  in  aiv 
able  opinion  by  Cummins,  presiding  judge,  said:  "The  court 
is  asked  to  set  aside  this  decree  of  adoption  on  two  groundsr 
1.  Want  of  jurisdiction;  2.  Misrepresentation  of  facts.  The- 
jurisdiction  of  the  court  in  this  case  must  appear  in  the- 
petition  presented  by  Samuel  Sankey  to  the  court,  asking  for 
the  decree  of  adoption."  And  after  setting  out  the  petition  in 
Bubstance,  and  its  verification,  it  is  further  said:  "  It  is  as  a 
'temporary  resident'  at  Williamsport,  in  the  county  of  Lycom- 
ing, that  the  petitioner  invokes  the  powers  of  the  court  of  that 
county  ....  Does  the  word  'resident,'  as  used  in  the  act  of 
May  4, 1855,  supra,  include  a  temporary  resident  ?"  And  after 
Bhowing  that  the  word  "  resident"  has  received  various  inter* 
pretations.  it  is  said:  "The  purpose  of  our  adoption  act  is  to 
promote  the  welfare  of  the  child  to  be  adopted,  and  any  one 
desirous  of  adopting  a  child  may  invoke  the  power  of  the 
court  of  the  county  in  which  he  or  she  may  reside.  It  does 
not  require  that  the  petitioner  shall  be  a  citizen,  a  freeholder, 
or  an  inhabitant,  nor  does  it  require  that  he  shall  reside 
any  certain  length  of  time.     It  does  not  say  that  be  shall 
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be  a  permanent  resident,  which  has  been  held  to  be  synony- 
mous with  inhabitant,  nor  that  he  may  be  a  temporary  resi- 
•dent,  which  has  been  held  synonymous  with  a  sojourner. 
After  a  careful  examination  of  all  the  authorities  cited  (they 
*•*  are  too  numerous  to  be  classified  or  referred  to  here),  I 
Am  of  opinion  that  the  word  'resident,'  as  used 'in  the  act  of 
May  4,  1855,  includes  both  a  permanent  and  a  temporary  resi- 
dent, and  the  jurisdiction  of  the  court  is  therefore  sufficiently 
«et  forth  in  the  petition."  An  appeal  having  been  prosecuted 
to  the  supreme  court  of  Pennsylvania,  from  the  judgment 
rendered  by  the  court  of  common  pleas,  that  court,  after 
«etting  out  in  full,  and,  in  effect,  adopting  the  opinion  of  the 
learned  judge  of  the  common  pleas  court,  affirmed  the  order 
«uptaining  the  demurrer  to  the  petition  to  revoke  the  decree 
of  adoption:  Appeal  of  Wolf  (Penn.,  April  23,  1888),  13  Atl. 
Rep.  760. 

By  the  act  of  May  4,  1855,  of  the  state  of  Pennsylvania,  as 
will  be  seen  in  the  foregoing  statement,  it  is  provided  that  if 
any  person  is  desirous  of  adopting  any  child  as  his  or  her 
heir,  or  as  one  of  his  or  her  heirs,  it  shall  be  lawful  to  present 
his  or  her  petition  to  the  proper  court  "  in  the  county  where 
he  or  she  may  be  a  resident,"  etc.  We  are  now  called  upon 
by  the  same  parties  who  sought  to  have  the  decree  of  adoption 
set  aside  in  the  courts  of  Pennsylvania,  where  it  was  made, 
and  who  claim  title  under  and  through  said  Samuel  Sankey, 
to  place  upon  the  statute  of  that  state  a  construction  differing 
materially  from  that  put  upon  it  by  those  courts,  and  to  hold 
that  Samuel  Sankey  was  not,  at  the  time  of  the  adoption,  a 
resident  of  Lycoming  county,  Pennsylvania,  within  the  mean- 
ing of  said  statute,  and  that,  therefore,  the  court  was  without 
jurisdiction  to  enter  the  decree.  Neither  in  the  petition  of  the 
collateral  heirs  filed  in  the  court  of  common  pleas  of  Lycom- 
ing county,  Pennsylvania,  nor  in  the  original  bill  filed  in  this 
case,  is  the  allegation  of  the  original  petition  filed  by  Samuel 
Sankey,  that  he  was,  at  the  time  of  the  application  for  adop- 
tion, "a  temporary  resident  at  Williamsport,"  in  the  county 
of  Lycoming,  etc.,  controverted.  It  will  thus  be  seen  that 
the  question  there  and  here  presented  was  whether  a  tempo- 
rary residence  was  sufficent  to  authorize  the  adoption  under 
the  statute  of  Pennsylvania. 

**•  Where  a  statute  of  a  state  has  been  given  construction 
by  the  highest  tribunal  of  the  state,  such  construction  will 
ordinarily,  in  the  courts  of  a  sister  state,  be  adopted  as  bind- 
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ing  and  conclusive:  Hunt  v.  Hunt,  72  N.  Y.  217;  28  Am.  Rep. 
129;  Gilchrist  v.  West  Virginia  Oil  etc.  Co.,  21  W.  Va.  115;  45 
Am.  Rep.  555;  Gunn  v.  Howell,  35  Ala.  144;  73  Am.  Dec. 
484;  McDeed  v.  McDeed,  67  111.  545;  Kingsley  v.  Kingsley,  20 
111.  203.  The  same  rule  has  been  recognized  by  the  supreme 
court  of  the  United  States:  Walker  v.  State  Harbor  Commrs.,  17 
Wall.  648;  Bailey  v.  Magwire,  22  Wall.  215;  Galpin  v.  Page, 
18  Wall.  350;  Seacombe  v.  Railroad  Co.,  23  Wall.  108;  Bur- 
gess V.  Seligman,  107  U.  S.  20;  Bucher  v.  Cheshire  Co.,  125 
U.  S.  555.  And  this,  although  the  examining  court  finds 
that,  upon  similar  language  in  a  statute  within  their  own 
sovereignty,  they  would  place  a  different  or  even  reverse  con- 
struction: Supra. 

We  should  here  notice  the  objection  that  the  decree  of  adop- 
tion was  entered  without  the  consent  of  the  parties  required 
by  the  statute.  The  petition  filed  by  Samuel  Sankey  alleged 
that  the  minor  was  the  child  of  his  brother;  that  her  father 
and  mother  were  dead;  that  all  the  sisters  and  brothers  of 
her  deceased  father  consented  to  the  adoption,  and  that  her 
kindred  on  the  mother's  side  were  not  so  situated  or  circum- 
stanced that  they  could  properly  care  for  the  child.  The 
record  discloses  that  evidence  was  taken,  and  it  must  be  pre- 
sumed that  the  court  found  the  material  allegations  of  the 
petition  to  be  true.  By  the  act,  as  will  be  seen,  the  court  is 
required  to  be  satisfied  that  the  interests  and  welfare  of  the 
child  will  be  promoted  by  the  adoption.  The  guardian,  the 
legality  of  whose  appointment  by  the  court  is  not  questioned, 
contested  the  adoption  proceedings,  and  the  court,  in  what 
must  be  presumed  to  be  the  exercise  of  its  lawful  powers, 
removed  him  previous  to  the  entry  of  the  decree,  and 
appointed  said  Samuel  Sankey  as  guardian  in  his  stead. 
The  court  had,  in  the  contest  made  by  the  former  guardian, 
"  after  careful  investigation  and  inquiry,"  found  all  the  facts 
necessary  to  justify  the  decree.  It  found  that  the  uncles  and 
aunts  of  the  **•  child  on  its  father's  side,  as  next  of  kin, 
approved  and  consented,  and  that  the  interests  and  welfare  of 
the  child  would  be  promoted  by  the  adoption,  and  it  was 
expressly  held  by  the  court,  on  the  application  of  the  col- 
lateral heirs  before  mentioned,  that  "it  was  not  necessary 
that  all  of  the  uncles  and  aunts  should  consent."  Moreover, 
as  said  by  that  court:  "  On  the  day  the  decree  was  entered, 
Ruling's  appointment  as  guardian  was  revoked,  and  Samuel 
Bankey,  the  petitioner  in  the  adoption  proceeding,  was  ap- 
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pointed  guardian  of  the  child,  and  not  only  consented,  but 
Bought  the  adoption  of  his  ward." 

By  reference  to  the  statute  set  out  in  the  foregoing  state- 
ment  it  will  be  seen  that  the  adoption  may  be  had  with  the 
consent  of  the  guardian.  While  it  might  have  conformed 
more  nearly  to  the  practice  in  this  state,  after  the  appoint- 
ment of  the  petitioner  as  guardian,  to  have  formally  appointed 
a  guardian  ad  litem  or  "a  next  friend,"  who,  under  the  stat- 
ute, could  have  given  the  required  consent,  the  failure  to  do 
BO  would,  at  most,  be  an  irregularity  only,  which  would  not 
subject  the  decree  to  collateral  attack.  At  most,  it  could  ren- 
der the  adoption  voidable  only:  Peak  v.  Shasted,  21  111.  137; 
74  Am.  Dec.  83;  Millard  v.  Marmon,  116  111.  653.  This  ques- 
tion was  necessarily  before  the  Pennsylvania  courts,  both  in 
the  original  proceeding  and  upon  the  petition  to  revoke  and 
set  aside  the  decree  of  adoption,  and  it  was  held  that  sufficient 
was  shown  upon  the  record  to  warrant  the  entry  of  the  decree 
in  the  common  pleas  court:  Appeal  of  Wolf,  Pennsylvania, 
April  23,  1888.  Moreover,  the  courts  of  Pennsylvania,  in  the 
later  proceeding,  held,  as  we  think,  properly,  in  considering 
this  aiid  similar  contentions,  that  Samuel  Sankey,  if  living, 
would  be,  and  the  parties  now  seeking  to  disregard  that 
decree,  claiming  under  and  in  privity  with  him,  were,  estopped 
from  questioning  the  validity  of  the  adoption.  We  do  not 
find  it  necessary  to  pursue  or  determine  that  matter  here.  It 
having  been  determined,  upon  direct  proceeding,  by  the  court 
of  last  resort  of  the  state  in  which  the  decree  was  rendered, 
that  the  court  of  common  pleas  *'*  had  jurisdiction  to  enter 
the  decree,  we  are  required  to  give  it  full  faith  and  credit. 
The  Pennsylvania  court  of  common  pleas  having  jurisdiction 
of  the  persons  of  the  parties  and  the  subject  matter,  as  was 
necessarily  held  by  the  supreme  court  of  that  state,  had  power 
to  adjudicate  the  questions  involved,  and  its  decree  cannot  be 
impeached  by  showing  irregularity  in  its  procedure,  or  that 
errors  intervened  in  its  rendition:  Kinnier  v.  Kijinier,  45  N.  Y. 
542;  6  Am.  Rep.  132.  Jurisdiction  conferred  power  upon  the 
court  to  judicially  determine  the  questions  involved,  and 
incorporate  its  determination  in  a  decree  fixing  the  rights  of 
the  parties — the  status  of  each  toward  the  other;  and  it  will, 
unless  attacked  for  fraud,  be  held  valid  and  conclusive  upon 
the  parties  and  their  privies  until  reversed  or  set  aside  in  the 
jurisdiction  in  which  it  was  rendered :  2  Story's  Constitutional 
Limitations,  1313;  Cheever  v.  Wilson^  9  Wall.  108;  Nichols  v» 


Oct.  1893.]  Van  Matre  v.  Sankey.  Si;a 

Nichoh,  26  N.  J.  Eq.  63;  People  v.  Baker,  76  N.  Y.  85;  32 
Am.  Rep.  274;  Adams  v.  Adams,  154  Mass.  295;  Jones  v.  War-  /^ 
ner,  81  111.  348;  Roth  v.  Roth,  104  111.  35;  44  Am.  Rep.  8L^ 

It  is  contended  that  the  decision  of  the  supreme  court  of 
Pennsylvania  in  Wolfs  Appeal,  Pennsylvania,  April  23,  1888^ 
cannot  be  regarded  as  an  authoritative  exposition  of  the  law, 
for  the  reason,  as  it  is  contended,  that  no  appeal  lies  from  the 
court  of  common  pleas  to  that  court,  and  that  the  appeal  of 
Wolf,  therefore,  conferred  no  jurisdiction.  There  is  nothing 
in  this  record  or  the  adjudications  of  that  court,  as  we  under- 
stand them,  to  warrant  the  contention.  The  statutes  of  that 
state  upon  the  subject  were  not  proved  or  introduced  in  evi- 
dence, and  in  rendering  its  judgment  of  affirmance  the  court 
necessarily  determined  its  own  jurisdiction.  It  was  expressly 
held  in  Appeal  of  Lewis,  127  Pa.  St.  127,  by  that  court,  that 
upon  appeal  from  a  decree  of  adoption  rendered  by  the  court 
of  common  pleas,  that  court  could  "  review  the  record,"  and 
doing  so,  and  finding  no  error,  affirmed  the  decree.  Here, 
every  question  presented  arose  upon  the  record,  and  the  ques- 
tion determined  was  whether  the  matters  alleged  in  the  peti- 
tion for  vacation  *'*  were  sufficient  to  require  the  setting 
aside  of  the  original  decree.  It  being  the  court  of  last  resort, 
it  must  be  presumed,  in  the  absence  of  any  thing  appearing  to 
the  contrary,  that  it  would  not  adjudicate  unless  it  had  juris- 
diction to  render  judgment  in  the  cause.  Its  jurisdiction 
must,  therefore,  upon  this  record,  be  presumed:  Davis  v.  Pack- 
ard, 8  Pet.  323;  Cooley's  Constitutional  Limitations,  508;  2 
Black  on  Judgments,  896;  Horton  v.  Critchfield,  18  111.  133;  65 
Am.  Dec.  701 ;  Dunbar  v.  Hallowell,  34  111.  168;  Osgood  v.  Black- 
more,  59  111.  261. 

Nor,  in  view  of  this  decision  of  the  Pennsylvania  court,  will 
it  be  necessary  to  determine  whether  the  court  of  common 
pleas  was  exercising  a  special  statutory  jurisdiction,  and 
therefore  the  rules  applicable  to  courts  of  inferior  jurisdiction  / 
apply,  or  not.  Sufficient  appearing  upon  the  face  of  the  rec-  l^ 
ord,  as  held,  the  jurisdiction  must,  in  any  event,  be  main* 
tained. 

Nor  were  the  proceedings  for  revocation  of  that  summary 
character  which  will  not  be  regarded  as  res  judicata,  or  as 
conclusive  upon  the  rights  of  the  parties.  The  application  was 
made  by  all  of  the  persons  interested  in  the  revocation  of  the 
decree  of  adoption,  and  who  are  here  seeking  to  avoid  it,  and 
against  the  adopted  child.     All  were  before  the  court.     Every 
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material  fact  now  insisted  upon  as  sufficient  to  avoid  the 
decree  was  there  presented,  and  its  sufficiency  challenged  by 
the  demurrer  to  the  petition.  The  court,  upon  their  petition 
— every  material  averment  of  which  was  admitted  by  the 
demurrer  to  be  true — assumed  jurisdiction  to  determine  the 
question  upon  the  merits,  and  did  so,  and,  as  we  have  seen, 
the  supreme  court  of  the  state,  adopting  the  reasoning  of  the 
opinion  of  the  judge  of  the  lower  court,  affirmed  the  judg- 
ment The  application  was  properly  made  to  the  courts  of 
that  state  {Roe  v.  Hxtrlbert,  17  111.  672;  Ambler  v.  Whipphy 
139  111.  311;  32  Am.  St.  Rep.  202),  and  those  courts  having 
assumed  jurisdiction  to  pass  upon  the  merits,  it  must  be  pre- 
sumed that  the  proceeding  was  in  conformity  with  the  prac- 
tice in  such  cases  in  that  jurisdiction. 

*'•  It  is  urged  that  the  court  of  common  pleas  of  Lycoming 
county,  Pennsylvania,  was  without  jurisdiction,  and  its  decree 
is  void,  for  the  reason:  1.  That  the  child  adopted  was  in 
Illinois,  and  out  of  the  jurisdiction  of  that  court;  and  2.  That 
it  is  not  shown  that  there  was  notice  to  the  child  proposed 
to  be  adopted.  It  is  said  this  question  was  not  presented  by 
the  petition  for  revocation  of  the  decree,  and  was  not,  there- 
fore, passed  upon  by  the  courts  therein.  Without  pausing 
here  to  determine  this  latter  contention,  it  may  be  again  said 
that  the  question  of  the  jurisdiction  of  the  court  to  render  the 
decree  was  necessarily  before  the  court  in  the  later  proceed- 
ing, and  must  have  been  determined.  But  if  this  were  other- 
wise, the  contention  is  without  merit.  Caroline  C.  Sankey, 
at  the  date  of  the  adoption,  was  of  about  the  age  of  nine  years. 
She  was  born  in  Lycoming  county,  Pennsylvania,  where  her 
fatlier  and  mother  were  domiciled,  and  which  was  also  the 
domicile  of  her  parents,  severally,  at  the  time  of  their  decease. 

There  is  substantial  uniformity  of  decision  that  an  infant 
cannot,  of  its  own  volition,  change  its  domicile:  Jacobs  on 
Domicile,  sees.  223-229;  see  cases  cited  in  5  Am.  &  Eng. 
Ency.  of  Law,  866,  note  1.  The  rule  of  law  is  universally 
recognized,  that,  every  person  at  birth  has  his  or  her  domi- 
cile in  the  country  or  place  in  which,  at  the  time,  the  person 
on  whom  the  infant  is  legally  dependent  is  then  domiciled, 
whether  it  be  at  the  place  of  the  birth,  or  elsewhere.  This 
domicile  of  origin,  which,  in  case  of  legitimate  children,  is  the 
domicile  of  the  father  if  living,  and  if  not,  that  of  the  mother, 
continues  to  be  the  legal  domicile  of  the  child,  unless  changed 
by  the  parent  during  infancy,  until  he  or  she,  upon  attaining 
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majority,  or  perhaps  after  being  emancipated  by  the  parents, 
acquires  another.  During  dependency  the  legal  home  or 
place  of  domicile  follows  that  of  its  parents,  and  it  is  well 
settled  that  if  both  parents  be  dead  the  domicile  of  the  child 
will  be  that  of  its  origin,  or,  if  that  has  been  changed  by  the 
parents,  that  of  its  last  surviving  parent:  Story  on  Conflict 
***  of  Laws,  46-506;  2  Kent's  Commentaries,  *227,  note  6; 
Woodworth  V.  Spring,  4  Allen,  323;  Lewis  v.  Castello,  17  Mo, 
App.  593;  5  Am.  &  Eng.  Ency.  of  Law,  tit.  "  Domicile."  The 
infant  had,  as  already  seen,  been  committed  by  the  court  of 
common  pleas  to  the  care  and  custody  of  a  guardian,  who 
was  amenable  to  that  court  for  the  discharge  of  that  duty. 
The  guardian  was  duly  notified,  appeared,  and  contested  the 
adoption.  The  statute  of  Pennsylvania  does  not  require  that 
the  child  shall  be  personally  present  in  court,  or  that  it  be 
notified  of  the  proceeding.  Notice  to  it  would  in  no  wise  add 
to,  or  detract  from,  the  power  given,  or  the  duty  imposed  by 
law  upon,  the  court  of  determining  the  question  of  adoption  in 
the  interest  and  for  the  welfare  of  the  child.  It  could  neither 
consent  nor  object  to  the  power  exercised  by  the  state,  through 
the  instrumentality  of  the  court,  over  its  person.  The  power 
and  duty  of  the  state  to  care  for  the  estates  and  persons  of 
infante,  so  far  as  necessary  for  their  protection  and  education, 
have  been  generally  recognized.  It  is,  in  cases  of  this  sort,  of 
the  same  character  of  jurisdiction  over  them  that  is  exercised 
by  courts  of  chancery,  which  is  an  exercise  of  the  prerogative 
of  the  sovereign,  springing  from  its  power  and  duty,  as  parens 
patrise,  to  guard  the  interests  of  dependents,  and  protect  and 
control  them:  2  Story's  Equity  Jurisprudence,  1333-1341; 
Petition  of  Ferrier,  103  111.  367;  42  Am.  Rep.  10.  The  precise 
point  arose,  upon  a  similar  statute,  in  Gibson,  Appellant,  154 
Mass.  378.  The  decree  of  adoption  was  made  "without  notice, 
by  publication  or  otherwise,"  to  the  child,  "  her  parents,  rela- 
tives, or  next  of  kin."  It  was  held,  the  statute  not  requiring 
it,  no  notice  was  necessary,  the  guardian  of  the  child  appear- 
ing, and  consenting  to  the  adoption.  That  the  child  was 
domiciled  in  Lycoming  county,  Pennsylvania,  and,  for  the 
purposes  of  adoption,  under  jurisdiction  and  control  of  the 
court  to  which  the  state  had  committed  the  performance  of 
its  duty,  and  the  exercise  of  its  power  in  such  cases,  does  not 
seem  to  admit  of  doubt. 

***  It  is  insisted  that  the  decree  of  adoption,  although  valid 
in  the  state  of  the  domicile  of  the  child,  and,  pro  tempore,  of 
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the  person  adopting  her,  cannot  affect  the  descent  of  real 
property  in  Illinois,  and  McCartney  v.  Osbum,  118  111.  403,  is 
■cited  as  supporting  that  contention.  This  is  a  misapprehen- 
sion of  the  cases  cited,  as  well  as  of  the  effect  of  the  decree  of 
-adoption.  In  the  Osburn  case  the  courts  of  Pennsylvania 
had  given  construction  to  clauses  of  a  will  as  affecting  prop- 
erty situated  in  that  state,  and  the  question  was,  whether  the 
parties  were  estopped,  by  the  construction  there  given,  in  pro- 
ceedings in  this  state  affecting  real  property  in  this  state.  It 
was  held  that  they  were  not,  and  that  the  courts  of  each  state 
must  construe  the  will,  as  affecting  lands  within  their  respect- 
ive jurisdictions,  for  themselves,  and  might  do  so  as  if  the 
several  properties  were  devised  by  separate  wills.  The  real 
property  passed  under  the  law  of  its  situs,  and  not  by  the 
law  of  the  domicile  of  the  testator,  and  therefore  the  will 
must  be  construed  under  the  laws  of  this  state,  and  that  con- 
struction controls  its  disposition.  That  case  was  expressly 
distinguished  from  Hanna  v.  Read,  102  111.  596,  40  Am.  Rep. 
608,  and  like  cases,  in  which  it  is  held  that  the  right  to  relit- 
igate  is  concluded  by  the  former  adjudication. 

The  proceeding  in  this  case  was  in  the  nature  of  a  proceed- 
ing in  rem,  the  purpose  being  to  change  the  status  of  the  oliild 
in  her  relation  to  said  Samuel  Sankey.  The  decree  of  adop- 
tion was  a  declaration  by  competent  authority,  operative  to 
change  her  status,  and,  ipso  facto,  to  render  her  that  which 
she  was  declared  to  be — the  heir  at  law  of  Samuel  Sankey — 
and  capable  of  inheriting  from  him,  in  all  respects,  as  if  she 
had  been  his  child  born  in  lawful  wedlock:  2  Black  on  Judg- 
ments, 792  et  seq.  The  statute  under  which  the  adoption 
proceedings  were  had  provides  that  the  child  shall  be  decreed 
to  take  the  name  of  the  adopting  parents,  "  and  have  all  the 
rights  of  a  child  and  heir  of  such  adopting  parents,  and  be 
subject  to  the  duties  of  such  child."  The  decree,  by  force  of 
this  statute,  **•  established,  eo  instanti  its  rendition,  the 
relation  of  parent  and  child,  imposed  upon  the  parties  the 
reciprocal  duties  and  obligations  of  that  relation,  and  im- 
pressed upon  and  invested  the  child  with  the  rights  and  qual- 
ities of  a  child  and  heir  at  law  of  Samuel  Sankey.  This  we 
understand  to  be  the  construction  of  the  statute  by  the  courts 
of  that  state:  Wolf's  Appeal,  Penn.,  April  23,  1888.  The  statm 
of  appellee  having  been  established  under,  and  existing  by, 
virtue  of  the  lex  domicilii,  is  to  be  recognized  and  upheld  in 
every  other  state,  unless  such  status,  or  the  rights  flowing 
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therefrom,  are  inconsistent  with,  or  opposed  to,  the  lawB  and 
policy  of  the  state  where  it  is  sought  to  be  availed  of. 

This  court,  in  Keegan  v.  Geraghty,  101  111.  26,  quoted  with 
approval  the  language  of  Mr.  Justice  Gray  in  Rq8»  v.  Ross^ 
129  Mass.  243,  37  Am.  Rep.  321,  as  follows:  "  It  is  a  general 
principle  that  the  statu»  or  condition  of  a  person,  the  relation 
in  which  he  stands  to  another  person,  and  by  which  he  is 
qualified  or  made  capable  to  take  certain  rights  in  that  other's 
property,  is  fixed  by  the  law  of  the  domicile,  and  this  itatua 
and  capacity  are  to  be  recognized  and  upheld  in  every  other 
state,  so  far  as  they  are  not  inconsistent  with  its  own  laws 
and  policy,"  and  the  principle  announced,  with  its  limitation, 
was  expressly  approved:  Roth  v.  Roth^  104  111.  35;  44  Am. 
Rep.  81,  and  cases  cited.  In  Keegan  v.  Geraghty,  101  111. 
26,  the  child,  adopted  under  the  laws  of  Wisconsin,  sought  in 
this  state  to  take,  not  from  the  adopting  parent,  but  from 
collaterals  and  by  representation.  This  court  expressly  rec- 
ognized the  status  established  in  Wisconsin,  so  far  as  it  related 
to  the  right  to  inherit  from  the  parent  by  adoption,  because 
consistent  with  the  laws  of  this  state  relating  to  descent  to 
adopted  children,  but  denied  the  right  to  take  by  representa- 
tion from  collateral  kindred  of  the  parent,  for  the  reason  that 
such  taking  was  prohibited  by,  and  inconsistent  with,  the  laws 
of  this  state:  Rev.  Stats.,  c.  39,  sec.  1,  par.  5.  No  inconsist- 
ency with  our  laws  or  their  policy  exists  in  this  case.  The 
rights  claimed  under  and  by  virtue  of  the  adoption  in  Penn- 
sylvania '•*  are  those,  and  none  other,  that  would  exist  upon 
tlie  creation  of  the  same  artificial  relation  in  this  state. 

We  are  of  opinion,  therefore,  that,  upon  the  death  of  Samuel 
Sankey  without  other  children,  the  estate  in  Illinois  descended 
to  appellee,  Caroline  C.  Sankey,  as  his  child  and  heir  at  law, 
and  that  the  court  correctly  decreed  in  dismissing  the  original 
bill. 

It  remains  to  consider  the  errors  assigned  by  appellant 
Glos.  He  claimed  title,  as  alleged  and  admitted,  under  four 
several  tax  deeds  to  lots  58  and  59,  in  Mather  and  Taft's 
addition,  etc.,  being  parcel  of  the  property  in  controversy. 
The  cross-bill,  as  amended,  alleged  the  invalidity  of  these 
deeds,  and  set  out  various  defects  in  the  proceedings  preced- 
ing their  issue,  and  prayed  that  they  be  severally  removed  as 
clouds,  etc.  To  sustain  these  allegations  the  cross-complain- 
ant,  amonf;  other  things,  introduced  in  evidence  the  affidavits 
made  under  section  217  of  the  revenue  act  by  the  purchaser, 
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or  his  assignee,  as  compliance  with  the  requirements  and 
conditions  prescribed  by  section  216  of  that  act,  in  respect  of 
each  of  said  tax  deeds.  These  several  affidavits,  in  the 
respect  here  considered,  are  the  same,  and  the  objection  is 
common  to  all. 

By  section  216  the  purchaser,  or  his  assignee,  is  required, 
among  other  things,  as  a  condition  precedent  to  his  right  to 
a  deed,  to  serve  the  notice  therein  prescribed  "  on  the  owner 
of,  or  parties  interested  in,  said  land  or  lot,  if  they  can,  upon 
diligent  inquiry,  be  found  in  the  county."  And  it  is  further 
provided  that  "if  ...  .  the  owners  cannot  be  found  in  the 
county,"  then  such  purchaser,  or  his  assignee,  shall  publish 
such  notice  in  some  newspaper,  etc.  It  is  clear  that  personal 
service  of  the  notice  upon  the  owner,  etc.,  is  required  when,  by 
diligent  inquiry,  he  or  she  can  be  found  in  the  county,  and 
resort  to  publication  of  the  notice  can  avail  or  be  held  to  be 
sufficieni  to  entitle  the  purchaser  or  assignee  to  a  deed,  or  to 
authorize  the  clerk  to  execute  the  same,  only  when  the  owner 
cannot,  upon  such  inquiry,  be  there  found.  This  provision 
***  requiring  personal  service,  if  to  be  found  in  the  county, 
was,  as  said  in  Wilson  v.  McKenna^  52  111.  43,  "intended  for 
wise  purposes — to  prevent  owners  of  land  from  being  deprived 
of  their  titles  except  upon  actual  notice,  if  practicable  to  give 
it."  And  it  is  only  when  the  presumption  that  the  owner  is 
an  absentee  from  the  county  is  raised  by  a  failure  to  find 
him  after  diligent  inquiry,  that  constructive  notice  by  publi- 
cation is  authorized. 

By  the  next  section  of  the  statute  (217)  the  purchaser  or 
assignee,  by  himself  or  agent,  is  required  to  make  and  file 
with  the  proper  officer  authorized  to  execute  the  deed  an  affi- 
davit of  compliance  with  the  conditions  of  section  216,  stat- 
ing particularly  the  facts  relied  on  as  such  compliance.  It 
is  upon  this  affidavit  the  clerk  acts.  If  it  shows  strict  com- 
pliance with  the  statute  his  act  in  executing  the  deed  will  be 
lawful;  if  it  does  not,  it  will  be  unauthorized,  and  the  deed 
void:  WiUon  v.  McKenna,  52  111.  43;  Wisner  v.  Chamberlin, 
117  III.  568;  Stillwell  v.  Brammell,  124  111.  338.  So  much  of 
these  affidavits  as  is  important  here  is  as  follows:  That  "dur- 
ing the  two  months  next  preceding  the  last  three  months 
prior  to  the  expiration  of  the  time  of  redemption  from  said 
sale,  affiant  made  diligent  search  and  inquiry  in  said  county 
for  said  S.  Sankey"  (the  person  in  whose  name  assessed),  "and, 
upon  such  diligent  search  and  inquiry,  was  unable  to  find  him 
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in  said  county,"  and  that  aflBant  **  made  diligent  search  and 
inquiry  in  said  county  for  the  owners  of  said  premises,  and, 
upon  such  diligent  search  and  inquiry,  was  unable  to  find  any 
of  said  owners,  and,  upon  such  diligent  search  and  inquiry, 
affiant  was  unable  to  find  the  names  of  any  of  said  owners, 
except,"  etc.,  naming  six  persons.     There  is  no  other  state* 
ment  in  the  affidavit  that  aids  the  part  quoted.     We  are  of 
opinion  that  the  affidavit  failed  to  show  compliance  with  the 
letter  or  spirit  of  the  statute.     The  proceeding  resulting  in 
the  execution  of  the  tax  deed  is  stricti  juris,  and  no  intend- 
ments in  aid  of  it  can  be  indulged.     The  act  is  silent  as  to 
***  where  the  "diligent  inquiry"  shall  be  made,  but  it  must 
be  of  such  character  tiiat  it  will  enable  the  party  to  swear 
that,  upon  diligent  inquiry,  the  owner  "  cannot  be  found  in  the 
county."      The    statement   that   the   affiant   made   diligent 
inquiry  "in  the  county,"  and,  upon  such  diligent  inquiry,  the 
owner  cannot  be  found,  may  be,  and  is,  very  different  from 
the  statement  that,  upon  diligent  inquiry,  the  owner  cannot  be 
found  in  the  county.     The  first  statement  may  be  true,  and 
Btill,  by  resorting  to  those  means  within  the  power  of  the- 
party,  and  which  an  ordinarily  diligent  person  would  resort, 
to,  the  place  where  the  owner  could  be  found  in  the  county^ 
might  be  readily  known.     "Diligent  inquiry,"  as  used  in  the 
statute,  means  such  inquiry  as  a  diligent  man,  intent  upon, 
ascertaining   a   fact,   would   usually   and    ordinarily   make- 
— inquiry  with  diligence  and  in  good  faith  to  ascertain  the 
truth.     Undoubtedly,  inquiry  in  the  county  is  proper,  and 
ordinarily,  perhaps,  if  sufficiently  extended  in  good  faith,  all 
that  would  be  required  to  constitute  "diligent  inquiry."     It 
is  apparent  that  this  affidavit  may  be  entirely  true — i.  e.,  that, 
upon  diligent  inquiry  "in  the  county,"  the  owners  could  not 
be  found — and   yet  the  purchaser,    or  his  assignee,  or  his 
agent,    making    the    affidavit,    have    known    that   without 
expense,  inconvenience,  or  delay  he  could  readily  ascertain 
the  place  "  in  the  county"  where  the  owner  could  be  found,  by 
inquiry  just  across  the  county  line,  or  in  some  locality  easy 
of  access.     Prudent  and  diligent  men,  who  in  good  faith  are 
seeking  to  find,  pursue  those  lines  of  inquiry  open  to  them 
wliich  may  lead  to  the  ascertainment  of  the  fact,  and  exercise 
at  least  ordinary  diligence   therein,  and  for  aught  that  is 
shown,  if  the  person  making  this  affidavit  had,  with  ordinary 
diligence,  pursued  inquiry  where  the  fact  might  bare  been 
found  he  would  have  found  the  owners  in  the  county.     As 
▲M.  St.  JbUP.,  Vol.  XXXIX.-M 
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before  said,  the  statute  does  not  prescribe  that  diligent  inquiry 
in  the  county  will  suffice,  but  requires  that  the  inquiry  shall 
be  diligent,  so  that,  prima  facie^  at  least,  the  party  sought 
cannot  be  found  in  the  county,  so  that  the  party  making  the 
••■  proof  can  state  that,  upon  diligent  inquiry,  he  cannot  be 
found  Id  the  county. 

Other  objections  are  made  to  the  tax  deeds,  some  applying 
to  all,  and  others  to  the  deeds  severally,  which  we  do  not 
deem  it  necessary  to  discuss.  The  objection  already  ex- 
umined,  which  we  regard  as  fatal  to  their  validity,  applies  to 
all  of  them,  and  was  sufficient  to  authorize  the  decree  setting 
them  aside  on  the  terms  imposed. 

Finding  no  error  in  this  record  requiring  a  reversal,  the 
decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed  

Tax  TiTLKg.— a  title  to  be  made  under  a  tax  deed  is  one  ttricU  juris,  and 
a  strict  compliance  with  the  law  must  be  shown:  Stillvoell  v.  Brammell,  124 
111.  338;  Brown  v.  Wright,  17  Vt.  97;  42  Am.  Dec.  481,  and  note;  Terry  v. 
Bleight,  3  T.  B.  Men.  270;  16  Am.  Dec.  101,  and  note;  Scaha  v.  Alvis,  12 
Alx  617;  46  Am.  Dec.  269,  and  note;  Dikeman  v.  Parrish,  6  Pa.  St.  210;  47 
Am.  Dec.  456,  and  note;  Dc  Witt  v.  Hays,  2  Cal.  463;  56  Am,  Dec.  352; 
Bovoen  v.  Swander,  121  Ind.  164,  and  the  note  to  Bidweli  v.  [Vebb,  88  Am. 
Dec.  69. 

Adoption  by  One  Person  of  the  Children  of  Another. 
Origin  of  Law  of. — The  adoption  of  the  children  of  another  person,  while 
recognised  by  the  civil,  is  said  to  have  been  unknown  to  the  common,  law:  In 
re  Johnson,  98  Cal.  531;  Moirison  v.  Session^,  70  Mich.  297;  14  Am.  St,  Rep. 
600.  It  was  naturally  introduced  into  the  laws  of  those  portions  of  our 
oountry  which  had  been  French  or  Spanish  colonies,  but  probably  was  not  a 
part  of  the  statutory  law  of  any  other  portion  of  the  United  States  until  a 
comparatively  recent  period:  Bouvier's  Law  Dictionary,  ed.  1867.  Whether 
this  be  true  or  not,  statutes  upon  this  subject  have  now  been  enacted  in  all 
of  the  states  of  this  union,  unless  it  be  Maryland,  South  Carolina,  Virginia, 
West  Virginia,  and  Montana:  Stimson's  American  Statute  Law,  sees.  6640- 
6651.  No  general  statement  of  these  statutes  will  be  attempted  here.  It  is 
sufficient  for  our  present  purpose  to  state  that  they  generally  permit  the 
adoption  to  be  made  by  any  adult  resident  of  the  state  with  the  consent,  if 
married,  of  his  or  her  husband  or  wife.  They  usually  require  the  person 
adopted  to  be  a  minor  child,  and  sometimes  prescribe  that  there  shall  be  a 
specified  difference  between  the  ages  of  the  parent  adopting  and  the  child 
adopted.  The  consent  of  the  child  is  exacted  if  it  is  of  the  age  of  consent 
designated  in  the  statute,  and  the  consent  of  the  parents  or  surviving  parent 
is  generally  indispensable,  unless  he  or  she  has  forfeited  his  or  her  rights  either 
by  abandoning  the  child,  or  by  being  guilty  of  such  misconduct  that  a  court  of 
•ompetent  jurisdiction  has  in  some  divorce  or  other  proceeding  awarded  the 
enstody  of  the  child,  either  to  the  innocent  parent  or  to  some  other  person  or 
persons,  and  the  parent  whose  consent  is  not  required  has  thus  ceased  to 
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have  any  parsntal  right  or  authority  orer  the  child.  The  eonsent  of  tht 
parent  is  uiually  evidenced  by  a  writing  executed  with  certain  formalities 
prescribed  in  the  statute,  while  that  of  the  child,  wheti  necessary,  is  more 
commonly  ascertained  by  its  examination  either  in  open  court  or  before  some 
public  officer,  and,  in  some  of  the  states  both  the  parents  and  the  child 
must  appear  in  court  and  there  manifest  their  consent,  if  the  child  is  of  the 
age  of  consent.  In  a  majority  of  the  states  the  proceeding  for  adoption  is 
judicial  in  its  character,  and  takes  place  either  in  open  court,  or  before  a 
judicial  officer,  who  is  required  to  institute  some  inquiry  for  the  purpose 
of  determining  whether  the  proposed  adoption  is  for  the  best  interest  of  the 
child,  and  to  state  in  a  judgment  or  order  of  adoption  that  he  finds  that  the 
interests  of  the  child  will  be  promoted  by  it.  In  many  of  the  states 
the  authority  of  the  judge  or  court  is  invoked  by  petition,  while  in  others 
the  consent  of  the  natural  parent,  or  parents,  and  the  agreement  of  the 
adopting  person,  are  of  themselves  sufficient  to  call  into  being  the  jurisdio* 
tion  of  the  court  or  judge.  The  effect  of  the  adoption  is,  under  these  stat< 
utes,  to  put  the  child  and  the  adopting  parent  in  the  relation  of  parent  and 
child  with  all  its  legal  consequences,  and,  on  the  other  hand,  to  divest  the 
natural  parent  or  parents  of  the  child  for  most  purposes  of  the  relation 
they  have  hitherto  sustained  towards  it,  and  to  discharge  it  from  all  further 
obligation  or  duty  to  themi  Stimson's  American  Statute  Law,  sees. 
6640-6651. 

T/ie  Nature  of  the  Proceeding  For  Adoption  is  not  necessarily  judicial. 
*'  Adoption  has  been  defined  to  be  the  act  by  which  relations  of  paternity 
and  affiliation  are  recognized  as  legally  existing  between  persons  not  so 
related  by  nature":  Morrison  v.  Sesgiont,  70  Mich.  297;  14  Am.  St.  Rep. 
500.  This  act  may  doubtless  be  authorized  to  take  place  without  the  inter- 
vention or  act  of  any  court  or  judicial  officer,  or  such  officer  may  be  re- 
quired to  attest  it  or  to  take  the  acknowledgment  of  the  parties  to  some 
instrument  evidencing  it,  and,  when  so  doing,  his  act  is  no  more  judicial  than 
is  the  act  of  a  notary  in  taking  and  certifying  to  the  acknowledgment  of  a 
conveyance.  Though  the  judicial  officer  is  required  to  exercise  some  judg- 
ment or  discretion,  his  act  has  been  held  not  to  be  judicial.  Thus,  where  it 
was  contended  that  the  statute  relating  to  adoption  was  unconstitutional, 
because  it  vested  the  authority  in  the  county  judge,  whereas  the  constitu- 
tion of  the  state  vested  all  judicial  power  in  certain  courts,  the  contention 
was  overruled,  and  the  views  of  the  appellate  court  thus  expressed:  "It  is 
said  that  the  adoption  of  the  child  was  a  judicial  act,  and  therefore  must  be 
done  by  a  court,  and  cannot  by  the  constitution  be  done  by  a  judge,  as  was 
the  case  here.  The  adoption  of  children  is  purely  a  matter  of  statute,  per- 
taining to  the  legislature,  with  which  a  co\irt  or  judge  has  nothing  to  do, 
unless  the  power  is  conferred  upon  them  by  statute.  The  matter  of  adop- 
tion belongs  to  the  legislative,  and  not  to  the  judicial,  department  of  the 
government.  We  know  of  no  rule  of  law  which  ever  enabled  any  person  or 
tribunal,  whether  notary  public,  clerk  of  a  court,  judge,  or  court,  to  per- 
form the  ceremony  of  adopting  a  child,  unless  such  authority  was  conferred 
by  a  legislature.  As  the  legislature  has  full  power  over  this  matter,  it  may 
invest  any  person  or  officer  or  court  with  the  power  of  receiving,  witnessing, 
and  declaring  the  adoption.  It  may  prescribe  what  that  ceremony  shall 
be,  and  before  whom  it  is  to  be  celebrated.  It  may  make  the  ceremony 
so  simple  that  its  celebration  only  requires  the  consent  in  writing  of  the 
parents  of  the  child,  and  the  acceptance  of  such  consent  by  the  person 
desiring  to  adopt  aod  filing  such  paper  with  a  public  offioer"i  EtUU*  (^ 
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Stevens,  83  Cal.  322;  17  Am.  St.  Rep.  252;  Estate  q/  Williams^  102  Cal.  70. 
Whenever,  however,  the  adoption  is  required  to  take  place  in  a  court,  and  to 
be  preceded  by  a  petition,  or  to  be  accompanied  by  certain  agreements  op 
consents,  and  an  examination  is  required  to  be  made  by  such  court  for  the 
purpose  of  ascertaining  whether  the  interests  of  the  child  will  be  promoted 
by  the  adoption,  and  whether  the  circumstances  disclosed  by  the  petition 
or  otherwise  establish  the  right  of  tlie  petitioner  to  make  the  adoption,  and 
the  consent,  where  necessary,  of  the  natural  parent  to  the  substitution  of 
the  adopting  parent  in  his  place,  we  apprehend  that  the  action  of  the 
tribunal  must  be  regarded  as  judicial,  and  therefore  as  conclusive,  if  it 
has  jurisdiction  of  the  parties  and  the  subject  matter,  until  set  aside  by 
appeal  or  by  some  other  direct  proceeding. 

The  Constitutionality  of  Adoption  Statutes  has  been  assailed  on  the  ground 
that  they  might  authorize  the  depriving  of  a  natural  parent  of  his  or  her 
rights  without  notice  or  due  process  of  law,  and  on  the  ground  that  they 
deprived  heirs  of  their  right  of  inheritance.  The  first  ground  of  assault 
has  not  received  attentive  consideration,  for  the  reason  that  it  has  never 
been  made  by  a  parent  claiming  the  right  to  the  custody  or  services  of  his 
child,  but  has  been  interposed  by  other  persons  who  merely  sought  to  assert 
the  existence  of  some  right  in  favor  of  the  natural  parent,  in  order  to  obtain 
an  advantage  for  themselves.  So  far  as  the  decisions  have  spoken  on  this 
subject,  they  indicate  that  a  parent  has  no  vested  right  in  his  or  her  child, 
and  that  the  legislature  may  interpose  between  the  parent  and  child  such 
regulations  as  it  may  deem  best  for  the  welfare  of  either,  and  that  because  of 
its  duty  ' '  as  parens  patties  to  guard  the  interests  of  dependents  and  protect 
and  control  them,"  it  may  authorize  a  decree  of  adoption  to  be  made  without 
any  notice  either  to  the  infant  or  to  its  parents,  guardian,  or  next  of  kin: 
Van  Matre  v.  Sankey,  148  111.  557;  ante,  p.  196;  Gibson,  Appellant,  154  Mass. 
378;  EstaU  of  Williams,  102  Cal.  70;  41  Am.  St.  Rep.  Said  Clark,  judge,  in 
Ifuqent  V.  Powell,  Wyo.,  May,  1893:  "That  in  American  jurisprudence 
the  right  of  the  father  to  the  custody  of  his  child  is  not  an  absolute  right, 
but  that  it  is  in  all  cases  referable  and  subordinate  to  the  interests  and 
welfare  of  the  child,"  and  he  therefore  held  that  though  a  statute  might  be 
construed  as  entitling  a  court  to  proceed  to  authorize  an  adoption  of  a 
minor  child  without  notice  to  a  parent,  who  was  alleged  to  have  abandoned 
it,  yet  the  statute  could  not  for  that  reason  be  adjudged  unconstitutional. 
There  is  still  less  merit  in  the  claim  that  adoption  statutes  may  be  uncon- 
stitutional because  they  deprive  those  who  otherwise  would  be  heirs  of 
the  adopting  parent  of  their  rights  of  inheritance.  Until  an  estate  has 
actually  become  vested  by  inheritance,  an  heir  can  have  no  vested  interest 
in  it  whatever,  and  therefore,  neither  a  statute  of  adoption  nor  any  other 
statute  whose  "  incidental  effects  change  the  descent  or  devolution  of  pro- 
perty" is  invalid,  unless  it  defeats  vested  rights:  Sewallv.  Roberts,  115 
Mass.  262. 

Another  objection  has  been  made  against  adoption  statutes  which  may  l)e 
regarded  as  questioning  their  constitutionality,  when  an  effect  is  claime<l  to 
them  of  a  retroactive  character.  For  instance,  the  statute  may  authorize 
the  adoption  for  certain  causes,  or  may  justify  the  action  of  the  court, 
without  giving  any  notice  to  a  parent,  or  in  disregard  of  his  wishes,  when  it 
appears  that  he  has  been  divorced,  because  of  his  adultery,  or  other  miscon- 
duct, and  the  statute  is  sought  to  be  applied  in  support  of  an  adoption  made 
after  its  enactment,  but  the  parent's  consent  is  dispensed  with,  because  of 
some  wrongful  act  of  his  antedating  the  statute,  and  which,  when  committed^ 
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did  not  include  in  its  consequences  the  adoption  of  his  child  by  another, 
without  the  parent's  consent.  The  statute  is  not,  however,  regarded  as 
imposing  a  punishment  upon  such  parent,  nor  as  depriving  him  of  any  vested 
right,  but  merely  as  promoting  the  welfare  of  his  child,  by  not  leaving  its 
interests  under  the  control  of  a  parent  whose  unfitness  for  such  control  the 
legislature  assumes  to  be  a  proDable  consequence  of  his  misconduct.  The 
statute  is,  therefore,  applicable  retroactively  to  sustain  the  subsequent 
adoption  of  all  minors  under  the  conditious  prescribed  in  the  statute,  though 
some  or  all  of  the  conditions  existed  anterior  to  the  statute,  and  did  not  then 
authorize  any  adoption  whatever,  or  any  adoption  without  first  securing  the 
couaent  of  the  natural  parent  or  parents:  Estate  qf  Willianu,  102  Cal.  70;  41 
Am.  St.  Rep. 

As  to  the  Persons  Wfio  if  ay  Adopt  a  Child,  the  only  decisions  coming  within 
our  observation  relate  merely  to  the  question  of  residence,  and  of  the  joinder 
of  two  or  more  persons  in  a  single  adoption.  The  statutes,  generally,  though 
not  universally,  require  the  adopting  person  to  be  an  inhabitant  or  resident 
of  the  state,  and,  in  some  instances,  this  requirement,  though  not  directly 
expressed  in  the  statute,  has  been  held  to  be  implied.  Thus,  in  a  proceeding 
in  Massachusetts  for  the  partition  of  real  property  in  which  one  of  the 
claimants  asserted  title  by  virtue  of  adoption  proceedings  conducted  in  New 
Hampshire,  it  appeared  that  the  statute  of  the  latter  state  authorized  the 
adoption  of  a  child  on  petition  to  the  probate  court  in  the  county  where  the 
petitioner  or  the  child  resides,  and  that  the  adopting  parent  in  the  case 
before  the  court  was  not  a  resident  of  the  state  of  New  Hampshire  when  the 
petition  was  filed  or  the  order  for  the  adoption  made.  The  adoption  was 
declared  void,  because  "such  a  statute  is  not  to  be  presumed  to  extend  to  a 
case  in  which  the  domicile  of  those  petitioning  for  leave  to  adopt  a  child  is  in 
another  state;  the  provision  in  the  statute  of  New  Hampshire,  that  the 
decree  may  be  made  in  the  county  where  the  petitioner  or  the  child  resides, 
implies  that  the  statute  is  intended  to  be  limited  to  cases  in  which  all  the 
parties  have  their  domicile  in  that  state,  and  there  is  no  presumption  in  favor 
of  the  jurisdiction  of  the  probate  court  exercising  a  special  authority  con- 
ferred by  statute,  and  not  according  to  the  usual  course  of  proceedings  at 
common  law  or  in  chancery":  Foster  v.  Waterman,  124  Mass.  592. 

Joint  Adoptions. — In  several  cases  adoption  proceedings  have  been  ques- 
tioned, because  they  purported  to  be  joint  and  to  authorize  the  adoption 
both  by  a  husband  and  his  wife,  so  that  the  person  adopted,  instead  of 
becoming  the  child  of  one  of  the  spouses  only,  became  the  child  of  both. 
While  the  statutes  often  require  the  consent  of  one  spouse  to  the  adoption 
of  a  child  by  another,  it  is  somewhat  remarkable  that  none  of  them  in  direct 
terms  purport  to  authorize  the  joint  adoption  by  a  husband  and  wife.  In 
no  case  has  an  adoption  been  declared  invalid  because  purporting  to  be 
the  joint  act  of  two  spouses.  Such  adoption  may  be  defended  either  upon 
the  ground  that  the  joinder  of  the  wife  therein  is  a  mere  superfluity,  in  no 
way  affecting  the  validity  of  the  adoption,  as  against  the  husband  and  his 
successors  in  interest  (Abney  v.  De  Loach,  84  Ala.  893),  or,  in  thos«  states  in 
which  there  is  no  incapacity  on  the  part  of  the  wife  to  adopt  a  child  with  the 
consent  of  her  husband,  the  adoption  may  be  treated  as  the  joint  aot  of  both, 
and  as  rendering  the  person  adopted  the  child  of  both,  as  if  born  to  them  in 
wedlock.  Hence,  the  courts  of  Indiana  and  California  have  both  indicated 
that  nndrer  their  statutes  an  adoption  may  be  by  both  spouses  aa  well  as  by 
one.  The  statute  of  Indiana  authorizes  the  adoption  of  a  minor  child  by 
any  person.     In  a  case  in  which  the  adoption  appeared  to  be  the  joint  act  of 
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both  hnsband  and  wife,  it  was  objected  that  STich  adoption  waa  Toid,  bnk 
the  court  declared  that  "the  obvious  purpose  of  the  statute  before  us 
was  to  authorize  the  incorporation  of  the  children  of  other  persons  into  fam- 
ilies desirous  of  assuming  control  over  them,  and  in  that  way  to  sanction  the 
formation  of  new  and  artificiapfamily  relations  between  persons  not  neces- 
sarily of  the  same  blood  ";  and  after  stating  the  objections  made  by  way  of 
argument  to  a  joint  adoption,  the  court  answered  them,  saying:  *'  On  the 
contrary,  the  better  and  more  reasonable  construction  appears  to  us  to  be 
that  a  wife  may  unite  with  her  husband  in  such  a  proceeding,  as,  from  the 
very  nature  of  things,  the  interests  of  the  entire  family  are  necessarily 
involved  in  the  object  sought  to  be  accomplished  by  it.  There  is  not  only 
no  inconsistency,  but  a  manifest  propriety,  in  the  wife  thus  uniting  with  her 
husband,  as  by  doing  so  the  adopted  child  is  made  to  assume,  in  a  general 
sense,  the  same  position  in  the  family  which  it  would  occupy  if  it  were  the 
natural  child  of  both  born  in  lawful  wedlock  ":  Krug  v.  Davis,  87  Ind.  590; 
Mar-kover  v.  Krauaa,  132  Ind.  294.  When  the  same  question  arose  in  Cali- 
fornia, under  a  statute  somewhat  similar  to  that  of  Indiana,  the  court  said: 
"  Under  these  provisions  a  wife  has  precisely  the  same  right  to  adopt  a  child 
as  the  husband,  and  we  know  of  no  reason  why  both  should  not  unite  in  an 
application  for  the  adoption  of  a  child  as  the  child  of  both,  or  why,  in  such  a 
case,  the  order  of  adoption  should  not  declare  that  the  child  shall  henceforth 
be  treated  and  regarded  as  the  child  of  both  spouses.  On  the  contrary,  such 
procedure  would  seem  to  be  in  entire  harmony  with  the  object  of  the  law, 
and  the  appropriate  way  by  which  husband  and  wife  may  mutually  consent 
to  the  adoption  of  a  stranger  in  blood  into  the  family,  and  to  assume  towards 
such  child  the  duties  of  the  parental  relation":  Estate  qf  Williams,  102  Cal.  70; 
41  Am.  St.  Rep. 

The  Peison  to  he  Adopted  is  usually  designated  in  the  statutes  as  a  minor 
child,  and  even  in  the  absence  of  any  designation  of  the  age  of  the  person  to 
be  adopted,  the  statute  has  in  one  state  been  construed  as  applying  to 
minors  only  [In  re  Moore,  14  R.  I.  38),  while  in  another  it  has  been  said  that 
the  authority  to  adopt  a  child  was  not  necessarily  restricted  to  minor  chil- 
dren: Markover  v.  Krauss,  132  Ind.  294.  Whether  a  statute  in  terms 
excludes  children  who  are  not  residents  of  the  state  or  not,  it  must  neces- 
sarily be  confined  to  children  actually  or  constructively  within  the  state,  for 
it  is  not  possible  for  any  state  to  authorize  its  courts  to  take  jurisdiction 
over  persons  who  are  not  within  its  limits  nor  otherwise  subject  to  its  laws. 
The  child  whose  adoption  was  questioned  in  the  principal  case  was  not 
within  the  state  when  adopted,  but  her  domicile  was  there  because  there 
she  had  been  born,  and  no  person  having  authority  to  do  so  had  changed  her 
domicile.  She  was,  therefore,  so  within  the  jurisdiction  of  the  state  and  its 
courts  that  an  adoption  proceeding  could  be  conducted,  of  the  benefit  of 
which  she  was  entitled  to  avail  herself,  and  which  neither  the  adopting 
parent,  nor  his  personal  representative  after  his  death,  could  successfully 
assail.  If  the  child  adopted  is  not  within  the  jurisdiction  of  the  state  where 
the  adoption  takes  place,  either  actually  or  constructively,  there  can  be  no 
doubt  that  such  adoption  could  not  as  against  the  child,  or  its  parents,  not 
participating  therein  be  regarded  as  imposing  upon  it  any  duty  to  the  adopt- 
ing parent,  or  as  depriving  the  natural  parents  of  any  of  the  rights,  or 
releasing  them  from  any  of  the  obligations,  of  such  parentage.  As  to  the 
adopting  parent,  the  rule  may  possibly  be  otherwise  if  the  adopting  child, 
as  a  matter  of  fact,  takes  its  place  in,  and  as  a  part  of,  his  family,  and  there- 
after occupies  toward  him  the  relation,  and  submits  itself  to  the  obligationa^ 
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of  »  child  towards  its  pareat.  In  such  a  ease  it  may  be  that  an  adopting 
parent  and  his  personal  representative  after  his  death  will  be  estopped  from 
assailing  the  validity  of  the  adoption  by  questioning  the  jarisdiction  which 
be  invoked,  and  to  which  he  submitted  so  far  as  it  was  possible  for  him  to  do. 
'^7(3  Validity  of  Adoptions,  When  Questioned  in  Collateral  Proceedings^ 
depends  very  much  upon  the  views  of  the  court  before  which  the  question  is 
presented  respecting  the  character  of  the  proceeding  and  of  the  statutes  by 
which  it  ia  authorized.  Of  course,  if  the  proceedings  were  conducted  in 
strict  compliance  with  the  statute,  and  this  appears  to  the  court  by  such 
evidence  as  it  deems  competent  and  satisfactory,  there  can  be  no  question 
except  as  to  the  constitutionality  of  the  statute,  and  no  statute  authorizing 
adoptions  has,  up  to  the  present  time,  been  held  unconstitutional  in  any 
respectj/^ut  more  frequently  than  otherwise  there  has  been  some  omission 
or  irregularity  in  the  proceedings,  or,  at  least,  the  existence  of  a  strict,  or 
even  a  substantial,  compliance  with  the  statute  does  not  appear  from  the 
written  evidence  of  the  adoption  proceedings  themselves,  and  then  these 
questions  arise:  1.  Can  the  proceedings  be  supported  by  extrinsic  evidence  ? 
and  2.  Does  the  omission,  or  irregularity,  supposing  it  still  to  appear  not- 
withstanding such  evidence,  render  the  proceedings  void?  There  have, 
andoubtedly,  in  connection  with  the  question  of  adoption,  been  some 
absurd  judicial  utterances,  by  way  of  application  of  the  absurd  rule,  that 
statutes  in  derogation  of  the  common  law  should  be  strictly  construed,  and 
this  notwithstanding  the  fact  that  the  code,  of  which  the  adoption  law  under 
consideration  was  a  part,  expressly  declared  that  "the  rule  of  the  common 
law,  that  statutes  in  derogation  thereof  are  to  be  strictly  construed,  has  no 
application  to  this  code,"  and  that  the  provisions  of  such  code  were  to  be 
"liberally  construed,  with  a  view  to  efifect  its  objects  and  to  promote  jus- 
tice": Oal.  Civ.  Code,  sec.  4.  Thus,  in  the  state  from  whose  code  the  fore- 
going quotation  was  made,  it  has  been  said:  "A  child  by  adoption  cannot 
inherit  from  the  adopting  parent,  unless  the  act  of  adoption  has  been  done 
in  strict  accordance  with  the  statute.  No  matter  how  persuasive  may  be 
the  equities  of  the  child's  case,  or  how  clear  the  intention  of  all  parties,  it 
must  appear  that  the  statutory  conditions  have  been  strictly  performed, 
otherwise  the  relation  never  existed,  and  the  right  to  inherit  never  was 
acquired.  The  right  of  adoption  is  purely  statutory.  It  was  unknown  to 
the  common  law,  and  as  the  right,  when  acquired  under  our  statute,  oper- 
ates as  a  permanent  transfer  of  the  natural  rights  of  the  pareut,  it  is  repug- 
nant to  the  principles  of  the  common  law,  and  one  who  claims  that  such  a 
change  has  occurred  must  show  that  every  requirement  of  the  statute  has 
been  strictly  complied  with.  It  cannot  be  said  that  one  condition  is  more 
important  than  another":  Ex  parte  Clark,  87  Cal.  641.  Adoption  proceed- 
ings are  generally  conducted  by,  or  before,  courts  or  judicial  ofBcers  of 
special  or  limited  jurisdiction.  There  has,  in  some  instances,  therefore, 
been  applied  to  adoption  proceedings  taking  place  in  such  court  the  rule 
that  nothing  is  presumed  in  favor  of  the  jurisdiction  of  such  courts  or  tribu- 
nals, and  in  one  instance,  at  least,  it  has  been  said  that  the  jurisdiction 
must  appear  by  the  record,  though  it  would,  perhaps,  puzzle  the  judge  mak- 
ing such  declaration  to  explain  how  any  matter  can  appear  by  the  record  of 
a  court  or  tribunal  which  is  not  authorized  to  have,  and  is  therefore  inca- 
pable of  keeping,  any  record  whatsoever.  We  again  quote  from  the  opinion 
in  the  case  last  cited:  "It  has  been  held — and,  we  think,  correctly— that  in 
cases  of  this  kind  the  power  of  the  cpurt  being  special,  and  not  exercised 
according  to  the  course  of  the  common  law,  its  decisions  mast  b«  regarded 
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•od  trcaUd  like  those  of  conrti  of  limited  and  special  Jurisdiction;  and  that 
the  jnrisdiotion  in  sncb  cases,  although  the  court  be  one  of  general  juris- 
diction, must  appear  by  the  record  as  to  both  subject  matter  and  the  per- 
■on."  Many  other  decisions  might  be  cited  in  which  the  language  employed 
by  the  court  is  in  apparent  hostility  to  the  right  of  adoption,  and  from 
which,  disconnected  from  the  circumstances  In  which  the  language  was 
used,  the  inference  might  reasonably  be  drawn  that  adoption  was  not  only  a 
eommon  enemy  to  be  resisted  wherever  it  should  appear,  but,  further,  that 
it  was  not  entitled  to  the  amenities  of  warfare  as  practiced  among  civilized 
nations:  Furgeaon  v.  Jones,  17  Or.  204;  11  Am.  St.  Rep.  808;  2"yler  v.  Rey' 
nolds,  53  Iowa,  146;  Shearer  v.  Weaver,  66  Iowa,  578.  With  the  decisions 
themselves,  in  which  such  language  was  used,  little  or  no  fault  can  be 
found.  The  objections  there  sustained  were  substantial,  though,  perhaps, 
they  ought  not  to  have  been  considered,  because  they  were  interposed  by 
persons  equitably  estopped  from  urging  them. 

Aa  to  the  notion  that  the  existence  of  all  acts  necessary  to  sustain  an  adop- 
tion should  appear  by  the  record,  nothing  can  be  more  absurd.  In  the  first 
place,  when  a  court  has  attained  the  dignity  of  a  court  of  record,  its  juris* 
diction  and  the  rightfulness  of  its  action  are  presumed,  and,  when  it  has  not 
attained  such  dignity,  it  has  no  record  by  which  it  can  speak;  and,  in  the 
second  place,  the  rule  respecting  judicial  officers,  and  courts  of  limited  juris- 
diction and  authority,  is  that,  except  when  required  to  make  and  preserve 
some  written  evidence  of  their  jurisdiction,  it  may  be  established  by  extrinsic 
evidence,  whether  oral  or  written:  Jolly  v.  Foltz,  34  Cal.  321;  Reclamation 
Dutrict  v.  OoUiman,  65  Cal.  638;  Williams  r.  Cammack,  27  Miss.  209;  61 
Am.  Dec.  515;  Barnard  v.  Barnard,  119  111.  98;  Van  Dusen  v.  Swett,  51 
N.  Y.  .378.  Hence,  in  the  most  recent  decision  upon  the  subject,  the  case  of 
Ex  parte  Clark,  87  Cal.  641,  hereinbefore  cited,  has  been  explained  and  modi- 
fied, and  the  rule  announced  that,  to  sustain  an  adoption,  oral  evidence  may 
properly  be  received  of  supporting  facts  not  disclosed  from  the  record  or 
writings  evidencing  the  adoption:  Estate  of  Williams,  102  Cal.  70;  41  Am. 
St.  Rep. 

If  there  are  any  statutes  in  favor  of  which  liberal  presumptions  and  in- 
tendiments  should  be  indulged  to  support  proceedings  taken  in  good  faith 
thereunder,  the  statutes  authorizing  the  adoption  of  ^minors  should  be  in- 
cluded among  them.  The  policy  of  these  statutes  is  one  against  which  noth< 
ing  can  be  urged.  By  virtue  of  them,  children  usually  helpless,  and  actually 
or  substantially  parentless,  are  given  the  advantage  of  home  and  parentage, 
and  thereby  the  best  interest  of  the  state,  as  well  as  of  the  parent  adopting, 
and  the  person  adopted,  are  secured,  and  it  is  almost  inconceivable  that  a 
strict  construction  of  these  statutes  should  have  been  applied  in  any  case  for 
the  purpose  of  thwarting  the  will  of  the  adopting  parent,  and  disinheriting 
adopted  children  in  favor  of  the  kindred  by  blood,  whom  the  adopting  parent 
had  sought  to  exclude  from  participation  in  his  estate  by  the  adoption  of  a 
child  of  another  person.  This  hostility  is  gradually  disappearing;  perhaps 
it  has  already  disappeared.  Hence  we  find  the  court,  in  Co/er  v.  Scroggint, 
98  Ala.  342,  ante,  p.  52,  declaring,  that  "a  liberal  operation  and  intend* 
iment  should  be  given  to  the  statute."  In  another  case  it  was  said  that, 
"  whether  a  proper  construction  of  such  legislation  should  be  strict  or  lib* 
eral,  it  must  certainly  be  reasonable,  and  fairly  give  effect  to  its  intent  "t 
Foaburg  v.  Rogers,  114  Mo.  134.  So  it  was  said  in  the  recent  case  of  Nugent 
▼.  Poiceli,  May,  1893,  in  the  supreme  court  of  Wyoming:  "We  now  come  to 
the  main  question  in  the  case,  viz..  Were  the  adoption  proceedings  had  in  con* 
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formity  with  the  provisions  of  our  statute?  The  determination  of  this  question 
demands  examination  of  the  statute,  and  also  of  the  general  principles  of  the 
law  relating  to  the  rights  and  duties  of  parents  and  children.  It  must  be 
admitted  in  the  beginning  that  a  proceeding  in  adoption  was  wholly  unknown 
to  the  common  law,  and  in  our  system  of  jurisprudence  it  is  purely  a  statu- 
tory matter.  Hence  it  follows  that  in  order  to  give  any  validity  to  such  pro- 
ceedings, they  must  have  been  conducted  in  substantial  conformity  with  the 
provisions  of  the  statute,  and  its  requirements  observed;  but,  notwithstand- 
ing this,  it  ought  not  to  be  overlooked,  in  the  examination  of  cases  growing 
out  of  the  exercise  of  this  statutory  right,  that  the  right  is  a  beneficial  one, 
both  to  the  public  and  to  those  immediately  concerned  in  its  exercise.  Since 
its  incorporation  into  our  system  (and  the  fact  is  such  statutes  have  been 
adopted  in  nearly  every  one  of  our  states)  the  homes  of  many  childless 
parents  have  been  brightened  and  made  happier  because  the  law  enabled 
them  to  bring  into  that  home  a  child  upon  whom  their  affections  could  cen- 
ter and  develop.  Many  an  orphan  child,  and  many  a  child  wliose  parents 
were  unable,  by  misfortune  or  their  own  infirmities,  to  care  for,  have,  by 
means  of  this  statutory  right,  found  good  homes,  loving  and  affectionate 
parents,  and  thereby  grown  up  to  be  good  and  valuable  members  of  society, 
when  otherwise  they  would  have  spent  their  early  years  in  ignorance  and 
vice,  and  in  such  surroundings  grown  up  to  young  manhood  or  young 
womanhood  simply  to  swell  the  overflowing  ranks  of  the  vicious  and  crimi- 
nal classes  of  society;  and  hence  it  seems  to  me  that  in  cases  of*this  kind  it 
is  not  the  duty  of  the  court  to  bring  the  judicial  microscope  to  bear  upon  the 
case,  in  order  that  every  slight  defect  might  be  enlarged  and  magnified,  so  °  ! 
that  a  reason  might  be  found  for  declaring  invalid  an  act  consummated 
years  before,  but  rather  approach  the  case  with  the  inclination  to  uphold 
■uch  acts,  if  it  is  found  that  there  was  a  substantial  compliance  with  th&/^ 
statute.  ** 

Where  there  is  a  completed  attempt  to  adopt  a  child,   and  it  clearly 
ap Dears  that  the  consent  had  been  given  of  all  persons  whose  consent  ia  .'' 

necessary,  and  the  child  has  been  received  in,  and  made  a  part  of,  the  family  V 
of  the  adopting  parent  or  parents,  the  provisions  of  the  statute  respecting 
the  mode  in  which  proceedings  for  adoption  should  be  conducted  are 
directory  merely:  In  re  Johnson,  98  Cal.  531.  Hence  the  adoption  will  not 
be  disregarded  as  void  in  collateral  proceedings  because  the  papers  were 
signed  before  they  were  presented  to  the  judge  instead  of  at  the  time  he 
made  his  order:  In  re  Johnson,  98  Cal.  531;  or  the  name  of  the  adopted 
child  did  not  appear  in  the  body  of  the  instrument  of  adoption  or  in  the 
order  of  the  court,  if  its  identity  is  otherwise  clearly  manifested:  Bancroft 
T.  Bancroft,  53  Vt.  9;  Fosburg  v.  Rogers,  114  Mo.  122;  or  that  the  judge  did 
not  examine  the  child  personally,  it  being  under  the  age  of  consent:  In  re 
Johnson,  98  Cal.  631;  or  the  record  of  adoption  is  found  in  the  book  of  wills 
and  deeds  instead  of  in  the  minutes  of  the  probate  court,  and  fails  to  state 
the  age  of  the  child:  Almey  v.  De  Loach,  84  Ala.  393;  or  the  order  is  mada 
in  open  court  instead  of  at  chambers,  if  it  is  in  fact  signed  by  the  judge  and 
Aled  in  the  adoption  proceedings,  though  it  recites  that  it  was  made  by  the 
court,  and  it  ia  the  jud^e,  and  not  the  court,  that  was  authorized  to  act  in  the 
matter  of  adoptions:  Entnte  of  Newman,  75  Cal.  213;  7  Am.  St.  Rep.  146;  or 
ihe  consent  of  the  judge  was  entered  on  a  detached  piece  of  paper,  there  being 
«iO  statute  prescribing  the  manner  in  which  his  records  should  be  kept,  and 
«o  evidence  that  he  kept  them  in  any  other  way:  Nugent  v.  Poicell,  Wyo., 
If  ay,  1893,  or  the  judge  fails  to  witness  the  signature  of  the  adopting  parents 
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by  labicriblng  hi*  name  thereander,  he  haTing,  however,  declared  in  his 
order  that  the  parties  appeared  before  him  and  signed  the  necessary  con* 
sent:  People  v.  BUndel,  16  N.  Y.  Supp.  837;  or  a  guardian  ad  litem  was  not 
appointed  to  represent  the  interests  of  the  child:  Van  Hatred.  Sankey, 
US  III.  536;  anU,  p.  196;  Sevoall  v.  RoberU,  115  Mass.  262. 
^  Collateral  Attacks. — If  the  proceeding  for  the  adoption  is  judicial,  and 
the  officer  or  tribunal  is  acting  as  a  court  or  judge,  then,  upon  principle,  the 
order  of  adoption  partakes  of  the  characteristics  of  a  judgment,  and  if  thero 
is  jurisdiction  over  the  parties  and  the  subject  matter,  it  cannot  be  avoided 
for  errors  or  irregularities,  except  upon  appeal  or  by  motion  to  vacate  it,  and 
is  therefore  exempt  from  collateral  attack.  Thus,  where  it  was  claimed 
that  an  order  of  adoption  was  a  nullity,  because  it  was  not  shown  that  the 
county  in  which  the  petition  was  presented  was  the  residence  of  the  peti- 
tioner, nor  that  the  father  of  the  child  was  dead,  or,  if  living,  that  he  con- 
sented to  the  adoption,  the  court  said:  "It  is  not  important  hereto  inquire — 
this  record  coming  before  this  court  collaterally — whether  the  county  court 
erred,  simply,  in  decreeing  as  it  did.  The  question  is,  did  it  have  jurisdic- 
tion to  make  any  decree  in  the  matter.  If  it  had  jurisdiction  to  decree  in 
the  case,  the  decree,  until  reversed,  however  erroneous  merely,  must  stand. 
It  will  be  observed  that  the  statute  clearly  gives  the  court  the  power  to 
decree  as  to  the  subject  matter,  and  the  only  question,  therefore,  is  whether 
the  parties  required  by  the  statute  to  be  before  the  court  in  order  that  such 
a  decree  be  rendered  were  in  fact  before  the  court.  The  presumption  in  the 
first  instance  is,  that  the  court  had  jurisdiction,  unless  it  is  apparent  from 
the  act  itself  that  the  court  could  not  have  had  jurisdiction  in  any  con- 
tingency, or  unless  the  statute  empowering  the  court  to  act  requires  the  act 
to  affirmatively  show  precedent  to  its  decree  some  fact  which  it  fails  to 
show.  There  being  no  pretense  of  any  thing  here  showing  affirmatively  that 
Walter  Barnard  did  not  at  the  time  of  presenting  the  petition  reside  in 
McLean  county,  or  that  the  complainant  had  a  father  alive  who  had  not 
abandoned  him  at  the  time,  it  only  remains  to  examine  whether  the  peti- 
tion affirmatively  recites  all  the  jurisdictional  facts  which  the  statute 
specifies  shall  be  recited  in  it,  for  we  hav^^eld  no  more  need  be  recited": 
Barnard  v.  Barnard,  119  111.  92,  98j/^rom  the  preceding  quotation  it 
appears  that,  at  least,  in  Illinois  the  inrisdiction  of  the  court  will  be  pre- 
sumed. On  the  other  hand,  it  has  been  held  that  if  it  appears  that  the 
minor  had  a  father  who  was  a  nonresident  of  the  state,  and  the  record  is 
silent  as  to  any  notice  to,  or  appearance  by,  him,  the  jurisdiction  of  the 
court  over  him  will  not  be  presumed:  Furgeson  v.  Jones,  17  Or.  204;  11  Am. 
St.  Rep.  808.  This  decision  may,  perhaps,  be  sustained  on  the  general 
principle  that  a  person  outside  of  the  state  is  not  within  the  jurisdiction  of 
its  courts,  and  cannot,  except  by  his  voluntary  action,  be  required  to  subject 
himself  or  any  of  his  rights  to  its  jurisdiction,  and  that  the  judgment  or 
order  in  question  necessarily  proved  that  there  was  no  jurisdiction  over 
him.  We  have  already  referred  to  the  statement  in  Ex  parte  Clark,  87  Cal. 
638,  that  the  jurisdiction  of  the  court  must  appear  by  the  record,  but  it  was 
subsequently  shown  that  what  the  court  meant  was,  that  in  the  proceeding 
before  it  involving  the  adoption  there  should  have  been  some  proof  that  the 
jndge  had  jurisdiction,  and  it  is  clear  that  nothing  respecting  the  jnrisdio< 
tion  need  be  disclosed  on  the  face  of  the  record  or  other  proceeding  support* 
ing  the  adoption,  except  what  the  statute  requires  to  be  so  disclosed,  and 
that  as  to  other  facts,  if  it  be  necessary  to  prove  them  in  support  of  the 
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adoption,  they  may  be  established  by  extrinsic  evidence:  Eatatt  of  Williams, 

102  Cal.  70;  41  Am.  St.  Rep.;  Barnard  v,  Barnard,  119  111.  92.  o    iji 

Estojyptl. — If  a  person  resorts  to  a  court  for  the  purpose  of  obtaining,  '^ 
and  does  there  obtain,  a  decree  or  judgment,  though  it  is  void  as  against  his 
adversary,  yet  if  the  latter  accepts  and  acts  upon  it,  he  at  whose  instance  it 
is  obtained  is  estopped  from  asserting  its  invalidity  for  the  purpose  of 
seeking  some  advantage  to  himself,  or  of  subjecting  the  innocent  party  to 
some  loss  or  punishment.  This  rule  has  been  applied  against  a  person  pro- 
curing a  void  decree  of  divorce,  and  then  proceeding  against  the  other  spous* 
who  contracted  a  second  marriage  in  reliance  upon  this  decree:  Palmer  v. 
Palmer,  1  Swab.  &  T.  551.  This  principle  we  conceive  to  be  applicable  to 
proceedings  for  adoption.  If  the  adopting  parent  conducts  such  proceedings, 
and  procures  an  order  or  agreement  of  adoption,  and  takes  the  child  into  hi» 
family,  where  it  assumes  the  place  and  duties  of  his  child,  we  think  the 
courts  will  not  permit  him  to  subsequently  urge  that  his  proceedings  were  \ 
void.  Nor,  indeed,  up  to  the  present  time  has  any  adopting  parent  ever 
undertaken  to  do  so,  but  in  several  cases,  after  his  death,  persons  connected 
with  him  by  ties  of  consanguinity  have  tried  to  claim  his  estate  and  incident- 
ally to  assert  that  the  order  of  adoption  procured  and  respected  by  him  was 
void.  Success  has  followed  in  some  instances,  attended  with  the  assertion 
that  the  order  could  not  bind  any  one:  Furgeson  v.  Jones,  17  Or.  204;  IK 
Am.  St.  Rep.  808.  Chief  Justice  Beatty,  in  In  re  Johnson,  98  Cal.  543,  whil» 
insisting  that  as  against  the  child  the  proceedings  required  for  an  adoption 
should  be  strictly  pursued  and  construed,  added:  "But  it  does  not  lie  in  the 
mouth  of  a  stranger  or  of  one  claiming  through  an  adult  and  the  consenting 
party  to  the  adoption  proceeding  to  say  that  because  the  interest  of  the/ 
passive  and  helpless  subject  of  it  were  not  so  carefully  looked  after  as  theyl 
should  have  been  she  must  therefore  be  deprived  of  the  advantage  of  the\ 
onler  of  adoption  to  which  she  has  always  conformed,  and  the  protection  of  / 
which  she  invokes."  This  principle  was  recognized  and  approved  in  the  / 
states  of  Pennsylvania  and  Illinois  in  the  various  attempts  there  made  to  | 
collaterally  avoid  the  proceedings  for  the  adoption  of  Carrie  Saukey:  A}vptal 
of  Wolf,  13  Atl.  Rep.  760;  Van  Matre  v.  Sankey,  14S  III  553;  aiite,  p.  196.  In  a 
still  more  recent  case,  and  in  an  opinion  meeting,  as  we  understand,  the  con- 
currence of  the  entire  court,  it  was  said:  "The  decedent  voluntarily  entered 
into  the  contract  of  adoption  under  consideration  here,  and  received  in  his 

lifetime  the  b( fits  resulting  from  the  relation  thus  created — the  society, 

affection,  ami  u^votion  of  an  adopted  daughter — and  no  principle  of  law  or 
equity  will  permit  the  appellants  claiming  under  him  to  avail  themselves  of 
this  technical  departure  from  the  direction  of  the  statute  to  defeat  the  rights 
of  the  respondent  growing  out  of  the  contract,  the  validity  of  which  was 
never  disputed  by  the  decedent,  and  which  has  been  fully  performed  by  all 
the  parties  to  it":  Estate  of  Williams,  102  Cal.  70;  41  Am.  St.  Rep. 

To  the  rule  that  the  adopting  parent,  and  his  personal  representative,  in 
the  event  of  his  death,  are  estopped  from  questioning  the  validity  of  the 
adoption  procured  at  his  instance,  probably  all  the  courts  will  admit  an 
•zception  arising  out  of  those  cases  in  which  it  appears  that,  while  an  adop- 
tion was  intended,  the  adopting  parent  never  took,  and  never  supposed  him- 
self to  have  taken,  the  steps  declared  by  statute  to  be  essential  to  the 
adoption.  Thus,  if  a  statute  provides  for  certain  writings,  and  that  upon 
their  execution,  acknowledgment,  and  filing  for  record  the  rights,  duties, 
and  relations  between  the  parent  and  child  by  adoption  shall  thereafter  in  all 
respects  be  the  same  that  exist  by  law  between  parent  and  child  by  lawful 
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birth,  it  is  erident  that  no  legal  adoption  has  taken  place,  nor  has  any  con* 
•nmmation  of  it  been  attempted  until  the  acts  specified  are  done,  and  until 
that  moment  there  is  at  roost  an  intention  to  make  a  valid  adoption,  and 
this  unexecuted  intention  is  not  sufficient:  Long  v.  Hewitt,  44  Iowa,  363;  Tyler 
▼.  ReynolcU,  53  Iowa,  146;  Shearer  v.  Weaver,  56  Iowa,  578.  While  there 
have  been  cases  in  which  agreements  to  adopt  a  child  and  make  it  the  heir, 
or  to  give  it  specific  property,  have  been  specifically  enforced  where  the 
child  had  performed  all  the  agreement  to  be  performed  ou  its  part:  Van  Tint 
V.  Van  Tine,  N.  J.  Ch.,  Sept.  12,  1888;  16  Atl.  Rep.  249;  Van  Dyne  w.  Vree- 
land,  11  N.  J.  £q.  370,  we  apprehend  that  these  cases  are  not  sustainable 
under  the  authorities,  and  that,  at  least  in  so  far  as  a  statutory  adoption  is 
coDcerned,  it  cannot  be  perfected  in  equity,  and  that  where  the  parties  have 
not  executed  an  instrument  purporting  to  consummate  an  adoption,  their 
failure  to  do  so  cannot  be  cured  by  a  suit  in  equity  to  obtain  for  the  child 
the  benefit  of  an  adoption  agreed  to  be,  but  not  actually,  made:  Sharkey  v. 
McDermoU,  16  Mo.App.  80. 

Proceedings  for  an  Adoption  are  in  some  of  the  states  commenced  by  a  peti- 
tion,  and  a  court  or  judge  is  authorized  to  act  in  the  matter.  As  to  the  facta 
to  be  disclosed  by  the  record,  it  is  certain  that  they  need  not  be  other  than 
the  statute  expressly  requires,  and  that,  while  certain  conditions  precedent 
may  be  necessary  to  support  the  adoption,  these  conditions  need  not  be  set 
forth  in  the  petition  unless  the  statute  has  so  declared:  Barnard  v,  Barnard, 
119  111.  92.  Furthermore,  the  petition  is  liberally  construed,  and  the 
absence  of  certain  averments  in  it,  conceding  them  to  be  essential,  may  be 
supplied  by  the  caption.  Thus,  if  the  petition  commences  with  the  name 
of  the  state  and  county,  and  says  that  M.  of  that  county  hereby  declares, 
etc.,  this  is  a  sufficient  statement  of  the  place  of  residence  to  support  the 
adoption  in  that  county:  Ahney  v.  De  Loach,  84  Ala.  393.  When  a  petition 
was  objected  to  on  the  ground  that  it  did  not  "allege  that  the  child  whose 
adoption  is  sought  is  not  a  sister  or  aunt  of  the  petitioners,  or  either  of 
them,"  the  eourt  answered  that  "without  considering  whether  these  are  not 
sufficiently  included  in  the  allegation  that  the  child  is  a  foundling,  whose 
parents  are  unknown,  we  do  not  think  the  technical  rules  of  pleading  should 
be  strictly  applied  in  a  proceeding  of  this  kind.  It  is  more  important  that 
the  petition  should  contain  the  facts  relating  to  the  child  and  its  parents, 
which  may  give  information  to  those  interested,  than  that  it  should  be  for* 
mally  correct  as  a  pleading.  If  practically  insufficient,  the  probate  court 
can  order  an  amendment":  In  re  Edds,  137  Mass.  346. 

The  statutes  frequently  require  the  child  to  be  adopted,  and  the  persons 
adopting  it,  or  both,  to  be  residents  of  the  county  where  the  proceeding  takes 
place.  It  is  doubtful  whether  the  want  of  such  residence  as  a  matter  of  fact 
is  such  an  irregularity  as  to  avoid  the  proceedings.  So  far  as  the  order  or 
other  writing  is  concerned,  any  statement  therein  from  which  it  can  be 
reasonably  inferred  that  the  parties  are  residents  of  the  county  is  sufficient, 
and  if  the  adopting  parent  should  falsely  state  himself  to  be  a  resident,  both 
he  and  his  personal  representative  will  be  estopped  from  controverting  the 
statement  for  the  purpose  of  annulling  the  adoption:  Estate  of  Williams,  102 
Cal.  70;  Perple  v.  Bloedel,  16  N.  Y.  Supp.  837;  Abney  v.  De  Loach,  84  Ala. 
393;  Van  Matre  v.  Sankey,  148  111.  536;  ante,  p.  196.  If  a  statute  provides 
that  the  consent  of  the  parent  or  parents  of  the  child  must  be  given,  there 
can  be  no  doubt  that  their  rights  as  parents  cannot  be  cut  off  in  the  absence 
of  such  consent,  unless,  indeed,  where  the  proceeding  is  judicial,  and  they 
have  had  notice  theicof,   and  an  opportunity  to  resist  the  action  taken.     If 
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by  any  proper  means  a  parent  claims  a  right  to  the  custody  or  aerrices  of 
his  child,  and  is  resisted  on  the  gronnd  that  an  adoption  has  taken  place, 
whereby  it  has  become,  in  contemplation  of  law,  the  child  of  another,  h« 
may,  unless  cut  off  by  some  judicial  inquiry  and  determination  already  had, 
show  that  he  did  not  consent  to  such  adoption,  and  had  no  notice  thereof^ 
and  that  it  is,  therefore,  as  against  him,  void:  Luppie  v.  Winana,  37  N.  J.  Eq. 
245;  In  re  Humphrey,  137  Mass.  84;  Re  Chambers,  80  Cal.  216;  Furgeson  v. 
Jone/t,  17  Or.  204;  11  Am.  St.  Rep.  808.  There  are,  indeed,  cases  in  which 
the  want  of  consent  has  been  successfully  urged  in  a  collateral  proceeding  to 
which  the  parent  was  not  a  party,  and  in  which  the  child's  rights  of  inher* 
itance  from  the  adopting  parent  have  been  denied,  because  it  was  not  shown 
that  its  natural  parent  had  consented  to,  or  had  notice  of,  the  adoption: 
Furgeson  v.  Jones,  17  Or.  204;  11  Am.  St,  Rep.  808. 

A  natural  parent  may  have  been  guilty  of  some  offense,  or  manifested 
some  moral  depravity  on  account  of  which  his  rights  as  parent  have  been 
Annulled,  or  he  may  have  abandoned  his  child  to  the  care  of  strangers,  or 
exhibited  a  total  indifference  to  its  welfare.  Shall  it  be  deprived  of  the 
right  to  be  adopted,  or  of  the  benefit  of  an  adoption  supposed  to  have  been 
made,  because  his  consent  to  the  adoption  has  not  been  had  ?  Thus,  where 
such  parent  appears  for  the  purpose  of  asserting  his  or  her  supposed  right  to 
the  custody  of  the  child,  the  right  may  be  denied  where  there  has  been  an 
abandonment  of  parental  duties,  and  an  apparent  purpose  to  relinquish 
parental  claims:  Winan$  v.  Lvppie,  47  N.  J.  Eq.  302.  Generally,  whenever  a 
parent  has  done  some  act,  or  been  guilty  of  some  misconduct  or  omission  on 
account  of  which  he  has  ceased  to  possess  parental  rights,  he  may  be  disre> 
garded  in  proceedings  for  adoption.  His  consent  is  not  a  prerequisite,  and 
notice  to  him  need  not  be  given:  Nugent  v.  Powell,  Wyo.,  May,  1893.  If,  as 
a  result  of  a  suit  for  divorce,  the  mother  has  been  awarded  the  custody  of  the 
child,  the  father  is  not  entitled  to  be  heard  in  proceedings  for  its  adoption,  and 
though  he  appears  and  opposes  them,  the  adoption  may  be  consummated: 
Baker  v.  Strnhom,  33  III.  App.  59.  Should  the  mother  die  and  the  child  be 
taken  to  another  state,  where  it  is  adopted,  without  seeking  the  consent  of  the 
father  or  giving  him  any  notice  of  the  proceedings,  such  adoption  is  valid,  at 
least  between  the  child  and  the  adopting  parents  and  their  personal  repre- 
sentative, and  entitles  it  to  the  estate  of  the  parents  after  their  decease,  in 
preference  to  their  natural  heirs:  Estate  of  Wiiliams,  102  Cal.  70;  41  Am.  St. 
Rep.  The  father  of  an  illegitimate  child  is  not  a  person  whose  consent 
is  necessary  to  its  adoption,  and  is,  therefore,  not  entitled  to  notice  of  pro- 
ceedings for  that  purpose:  Oibson't  Appeal,  164  Mass.  378. 

The  statutes  also  require  the  consent  of  the  adopting  parents,  and  doubt- 
less aa  against  either,  no  rights  can  be  acquired  where  it  appears  that  he  or 
•he  did  not  consent  to  the  adoption.  Though  the  claim  is  made  that  the 
parent  has  been  guilty  of  abandoning  his  child,  or  of  some  other  misconduct 
whereby  he  has  forfeited  his  parental  rights,  and  rendered  his  consent  to 
the  adoption  unnecessary,  he  is  entitled  to  be  heard  upon  this  question,  and 
adoption  proceedings  to  which  he  is  not  a  party,  and  of  which  be  had  no 
notice,  are  not  binding  upon  him.  The  proceedings,  though  they  take  place 
in  court,  and  though  "the  order  may  beset  aside  on  petition,  appeal,  or 
certiorari,"  are  absolutely  void  aa  against  a  nonconsenting  parent  wliere  the 
record  shows  that  such  parent  was  represented  by  a  person  "duly  appointed 
by  the  court  for  that  purpose,"  but  does  not  affirm  that  any  notice  was  giveo 
to  such  parent,  and  no  steps  were  in  fact  taken  to  acquire  jurisdiction  over 
him.     He  may,  therefore,  subsequently  maintain  an  action  againat  the  adopt- 
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ing  parent  to  reoorer  damages  for  being  deprived  of  the  eervices  of  the  child, 
if  he  can  eatabliBh  that  he  had  not  been  guilty  of  the  alleged  abandonment: 
SehiUt  T.  Rotnitt,  66  Wis.  31;  f>09t,  p.  .  While  those  questions  were  per* 
haps  not  necessarily  determined  in  this  case,  it  is  fairly  inferable  from  tha 
opinion  of  the  court  that  the  adoption  proceedings  might,  notwithstanding 
the  want  of  notice  to  the  parent,  be  valid  as  against  the  child,  and  also  bind- 
ing npon  the  parent,  if,  as  a  matter  of  fact,  he  had  abandoned  his  child,  and 
therefore  belonged  to  that  class  of  parents  not  entitled  to  be  consulted 
respecting  the  adoption  of  their  children.  In  some  instances  the  consent  of 
the  child  to  be  adopted  is  also  required.  Such  consent,  however,  need  not 
appear  by  any  record  or  writing,  unless  the  statute  exacts  it,  and,  in  the 
absence  of  a  record  showing  dissent,  it  will  be  presumed  in  favor  of  the 
adoption  proceedings,  and  in  support  of  a  child  claiming  thereunder,  that 
it  consented  thereto:  Morriton  ▼.  6<4$iotu,  70  Mich.  297;  14  Am.  8t  Rep. 
500. 

In  some  of  the  states  the  officer  before  whom  the  adoption  takes  place  is 
required  to  examine  the  parties,  or  the  child,  or  both,  and  sometimes  it  is 
said  that  there  must  be  a  separate  examination,  without  giving  any  designa- 
tion of  the  character  or  purpose  of  such  examination.  Does  the  statute  mean 
that  they  shall  be  examined  as  witnesses  are  examined,  or  does  it  moan  that 
they  shall  be  seen  merely  for  the  purpose  of  assisting  the  officer  to  determine 
their  respective  tastes  and  characters,  and  reaching  a  conclusion  whether 
they  are  of  proper  age,  and  whether  the  interests  of  the  child  will  probably 
be  promoted  by  the  proposed  adoption?  This  question  remains  unanswered, 
Dor  is  the  question  material  when  the  validity  or  effect  of  the  adoption  is 
collaterally  in  question.  The  acts  to  be  done  rest  in  the  discretion  of  the 
officer,  and  the  adoption  cannot  be  collaterally  avoided  because  the  examina< 
tion  was  or  was  not  of  a  particular  character;  nor,  when  the  child  is  of  tender 
jeara  and  not  of  an  age  requiring  its  consent,  can  the  adoption  be  disre- 
garded because  the  record  shows  that  it  was  not  examined  at  all:  In  re  John- 
Mti,  98  Cal.  531. 

Proceedingt  to  Annul  AdopUont. — If  the  adoption  takes  place  as  the  result 
of  judicial  proceedings,  and  the  order  or  decree  has  substantially  the  attri* 
butes  of  a  judgment,  it  may  be  attacked  in  the  same  manner  as  other  judg< 
ments.  In  some  of  the  states  the  action  of  the  court  may  be  reviewed  upon 
appeal:  Appeal  qf  Wolf,  13  Atl.  Rep.  760.  This  appeal,  if  on  behalf  of  the 
<:hild,  may  be  prosecuted  by  its  next  friend,  and  where  a  father  appealed  for 
his  child,  professing  to  act  as  its  next  friend,  in  a  proceeding  in  which  it  was 
alleged  that  he  had  deserted  and  neglected  to  provide  for  it  for  more  than  a 
year,  it  was  held  that  the  appeal  must  stand  subject  "  to  the  power  of  the 
court  to  dismiss  the  father  as  next  friend,  if  shown  to  be  unfit,  a  next  friend 
being  regarded  as  an  officer  of  the  court,  removable  as  sucb  in  its  discre- 
tion": Murray  r.  Barber,  16  R.  L  512.  Under  a  statute  designating  the 
persons  entitled  to  appeal  as  "any  petitioner  or  any  such  child  by  his  next 
friend,"  it  was  decided  that  the  death  of  the  adopting  parent  within  the 
time  in  which  be  was  eutitled  to  appeal  did  not  authorize  an  appeal  by  his 
heirs  or  next  of  kin.  After  referring  to  the  laat  that  neither  of  the  parties 
directly  named  in  the  statute  had  prosecuted  any  appeal,  and  that  an  appeal 
was  attempted  to  be  taken  by  the  heirs  only,  the  court  said:  "Neither  of 
these  parties  saw  fit  to  appeal  at  the  time  the  decree  was  passed.  At  that 
time,  the  petitioner  living,  it  is  clear  that  the  heirs  presumptive  had  no 
right  to  appeal.  They  were  not  petitioners,  nor  could  they,  in  any  legal 
•euse,  b«  the  representatives  of  the  petitioner.     The  adoption  of  the  child 
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coald  impoM  qo  duties  or  obligations  npon  them.  Nor  had  they  anjr  vested 
rights  as  heirs  whieh  the  adoption  would  interfere  with.  Nothing  in  this 
respecty  the  prospect  of  which  it  was  not  entirely  competent  for  the  peti< 
tioner  to  deprive  them,  either  by  the  adoption  of  an  heir  or  in  various 
methods  known  to  the  law.  Nor  are  their  rights  increased  by  her  death. 
If  they  are  deprived  of  their  inheritance,  it  is  by  the  act  of  the  ancestor 
legal  and  competent  for  hur  to  perform,  and  by  which  they  must  abide. 
It  is  equally  clear  that  they  cannot  appeal  as  representatives  of  the  p«ti> 
tioner.  Nor  as  heirs,  for  as  such  they  are  acting  and  must  act,  if  at  all, 
in  their  own  behalf  and  for  their  own  interests.  Not  as  administrators,  if 
such  they  were,  for  the  decree  is  the  result  of  the  completed  act  of  the 
intestate":  Gray  v.  Oardner,  81  Me.  554. 

A  decree  of  adoption  may  doubtless  be  vaoatad  by  a  court  npon  such 
grounds  as  would  entitle  it  to  vacate  any  other  order  or  decree.  In  Massa- 
chusetts the  probate  court,  in  which  adoptions  must  take  place,  has  the 
general  power  of  correcting  "  errors  arising  out  of  fraud,  or  mistakes  in  its 
decrees."  In  1890  a  petition  Was  filed  in  that  court  by  the  heirs  at  law  of 
an  adopting  parent  to  revoke  and  annul  the  decree  of  adoption  made  at  be^ 
instance  in  1884,  on  the  ground  that  at  that  time  she  was  of  unsound  mind, 
and  was  induced  to  present  the  petition  for  adoption  by  fraud  and  undue 
iufiueuce  practiced  upon,  and  exercised  over,  her.  The  court  was  of  the 
opinion  that  these  facts  were  such  that  it  wsts  authorized  to  vacate  the  judg^ 
ment  of  adoption  for  fraud  in  its  procurement,  though  it  was  conceded  that 
during  the  lifetime  of  the  adopting  parent  her  heirs  had  no  right  of  appeal: 
Tucker  v.  Fisk,  154  Mass.  574.  Probably  a  decree  of  adoption  may  be 
vacated  by  a  suit  in  equity  for  fraud  in  obtaining  it,  as  where  at  the  time  it 
was  sought,  and  entered,  the  adopting  parent  was  of  weak  and  unsound 
mind,  and  subjected  to  undue  influence,  but  in  tlie  only  instance,  so  far  as 
we  are  aware,  in  which  this  relief  was  sought  it  was  denied  because  there 
was  no  showing  of  any  fraud  on  the  part  of  the  child  other  than  such  as 
might  be  inferred  from  the  fact  of  his  being  eighteen  years  of  age  at  the 
time  of  the  adoption,  and  his  acquiescing  therein:  Brown  v.  Brown,  101 
Ind.  .340. 

The  Otneral  Effect  of  the  Adoption  of  a  Child  is  to  change  its  status  and  to 
make  it,  in  coutempi.ition  of  law,  the  child  of  the  person  or  persons  adopt, 
iog  it.  This  is  especially  true  between  it  and  the  adopting  parent  or  parents. 
It  is  subject  to  the  same  duties  as  a  natural  child,  and  hence  cannot  main* 
tain  any  action  for  services  rendered  while  residing  with  its  adopting  parents 
as  a  part  of  their  family,  although  it  has  reached  the  age  of  majority, 
because  the  presumption  here,  as  in  the  case  of  other  children  residing  with, 
and  forming  a  part  of,  the  family  of  their  parents,  irrespective  of  their  age 
is,  that  such  services  as  were  rendered  were  given  without  any  understand- 
ing that  they  should  l)e  paid  for:  Lunay  v.  Vantyne,  40  Vt.  501.  On  the 
other  hand,  the  obligation  of  the  adopting  parent  is  the  same  as  if  he  were 
a  natural  parent,  and  hence  he  is  bound  to  give  the  child  the  same  support 
and  maintenance,  and  the  same  humane  treatment  to  which  it  would  be 
entitled  if  born  to  him  in  lawful  wedlock:  Fosburg  v.  Rogrrs,  114  Mo.  122. 

The  Rigid  of  Inheritance  of  an  Adopted  Child  in  the  Estate  of  hi*  Adopting 
Parent  or  parents  is  the  same  as  if  it  were  a  child  born  to  them  during  mar- 
riage: Inre Newman,  76  Cat.  213;  7  Am.  St.  Rep.  146;  Morrison  v.  Sesaiona, 
70  Mich.  297;  14  Am.  St.  Rep.  400;  Rowan't  Appeal,  132  Pa.  St  299;  John- 
aon't  Appeal,  88  Pa.  St.  346.  An  adopted  child  is  entitled  in  some  of  the 
states  only  to  that  portion  of  the  estate  of  the  adopting  parent  which  he 
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could  have  devised  or  beqneathed  at  the  timo  of  his  death:  Ifeaderv.  Archer, 
65  N.  H.  214.  In  Texaa,  however,  if  the  adopting  parent  at  the  date  of  hi* 
death  has  a  child  or  children  born  in  lawful  wedlock  the  adopted  child  caa 
aa  such  succeed  to  no  more  than  oue-fourth  of  the  estate:  Eckford  v.  Knox, 
67  Tex.  200.  I'he  right  of  an  adopted  child,  like  that  of  any  other  child  or 
heir,  is,  however,  subject  to  the  testamentary  power  of  the  adopting  parent, 
nor  can  this  power  be  impaired  by  any  agreement  made  at  or  prior  to  the 
adoption,  that  the  child  shall  receive  a  certain  portion  of  the  estate,  or  Rhall 
become  his  sole  heir:  Autiin  v.  Davis,  128  Ind.  472;  25  Am.  St.  Kep.  456. 
It  is  probable  that  if  an  adopted  child  is  not  named  in  the  will  of  its  adopt- 
ing parent,  it  will,  nevertheless,  like  any  other  lawful  child,  take  the  same 
share  of  his  estate  as  if  he  had  died  intestate.  If,  however,  before  the  adop- 
tion, the  child  is  named  as  a  beneficiary  in  a  will  by  the  name  it  then  bears, 
and  the  adopting  parent  dies  without  making  any  further  will,  the  child  will 
not  be  regarded  as  omitted  from  such  will,  and,  therefore,  must  accept  what  is 
therein  given  to  him  instead  of  the  share  to  which  he  would  have  been  enti- 
tled had  the  adopting  parent  died  intestate:  Botodlear  v.  BowdUar,  1 12  Mass. 
184. 

Of  course,  if  the  statute  authorizing  the  adoption  confers  upon  the  child 
adopted  the  rights  of  a  child  by  birth,  persons  who  before  the  adoption  were 
next  of  kin  to  the  adopting  parent,  and  entitled  to  certain  rights  in  that 
capacity,  may  cease  to  be  his  next  of  kin,  and  the  rights  based  upon  such 
kinship  may  terminate.  Thus,  the  next  of  kin  may  be  entitled  to  resist  the 
probate  of  a  will,  or  to  institute  proceedings  to  revoke  such  probate  after  it 
has  been  granted.  But,  if  the  testator  has  adopted  a  child,  who  has  thereby 
become  his  next  of  kin,  or  his  sole  heir,  the  natural  kindred,  so  long  as  the 
adoption  remains  in  force,  have  no  interest  in  his  estate  in  any  contingency, 
and  therefore  cannot  attack  his  will:  Estate  of  Williams,  102  Cal.  70;  41 
Am.  St.  Rep.  If  there  are  any  grounds  upon  which  the  luloption  may  be 
avoided  by  proceedings  to  vacate  it,  those  proceedings  must  be  conducted  to 
a  successfnl  issue  before  the  will  can  be  assailed.  The  assault  upon  the 
adoption  and  apon  the  will  cannot  be  carried  on  at  the  same  time  and  as  a 
part  of  the  same  proceeding:  Fiske  v.  Pratt,  157  Mass.  S3. 

In  some  instances  conflicts  have  arisen  between  the  wife  of  an  adopt- 
ing father  and  his  adopted  child,  she  on  her  part  claiming  that  he 
must,  so  far  as  her  interests  are  involved,  be  regarded  as  dying  without 
issue.  If  the  widow  joined  in,  or  assented  to,  the  adoption  so  that  it  may 
be  regarded  as  her  act  as  well  as  the  aet  of  her  husband,  even  conceding 
that  it  does  not  make  the  child  hers  to  the  extent  that  it  would  be  her  heir 
upon  her  death,  she  will  generally  not  be  able  to  maintain  that  as  against 
her  interests  the  adoption  has  not  given  the  person  adopted  the  rights  of  the 
child  of  the  adopting  father.  Therefore,  if  the  statutes  of  the  state  provide 
that  "  if  the  intestate  leaves  issue,  his  widow  shall  have  one-third,  and  if  no 
issue,  one-half  "  of  certain  property,  she  cannot,  as  against  the  adopted  child, 
recover  more  than  one-third  of  such  property:  Atcliison  v.  Atdiison,  89  Ky. 
488;  Buckley  v.  Frasier,  153  Mass.  525;  Rowan's  Appeal,  1.32  Pa.  St.  299.  In 
Indiana,  where  the  widow  is  entitled  to  a  certain  share  in  the  event  that 
her  husband  leaves  a  cliild  by  a  former  wife,  it  was  held  that  a  child  by 
adoption  is  not  in  legal  contemplation  a  child  by  a  former  wife,  and  therefore 
that  its  existe.nce  cannot  deprive  such  widow  of  any  interest  in  the  estate  of 
her  husband,  of  which  she  is  deprived  only  upon  his  leaving  a  child  of  a 
previous  marriages  Louthain  v.  Lusher,  52  Ind.  3.30;  but  this  position  appears 
to  have  been  abandoned  by  a  majority  of  the  court  in  the  later  case  of 
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Jfarhover  r.  Kraiisa,  132  Ind.  294.  By  the  statutes  of  Vermont,  if  a  husband 
dies  withoat  issa*,  "  hia  widow  shall  be  entitled  to  the  whole  of  hia  estate 
forever,  if  aoch  estate  shall  not  exceed  one  thousand  dollars,  and  if  the  estate 
shall  exceed  that  sum,  the  widow  shall  be  entitled  to  on^  thousand  dollars 
and  one-half  of  the  remainder."  Under  a  special  act  of  the  legislature  it  was 
enacted  "  that  J.  C.  C.  shall  hereafter  be  known  and  called  by  the  name  of 
J.  C.  B.,  and  is  hereby  constituted  heir  at  law  of  J.  B."  The  wife  of  J.  B. 
did  not  participate  in  procuring  this  enactment,  and  it  was  held  not  to  affect 
her  rights  in  his  estate  after  his  death.  It  will  be  seen  that  this  statute, 
while  it  purported  to  constitute  J.  C.  C.  the  heir  at  law,  did  nol;  in  other 
respects  purport  to  constitute  him  the  child  or  issue  of  J.  B.,  and  that  there 
was  nothing  on  the  face  of  the  statute  interfering  with  the  rights  of  the  wife 
when  she  should  become  a  widow:  Stanley  v.  Chandler,  §3  Vt.  619.  So  far 
as  a  sorriring  wife  takes  an  interest  in  her  husband's  estate  as  his  heir,  or  one 
of  his  heirs,  we|cannot  understand  that  her  assent  to  the  adoption  is  material,, 
except  when  the  statute  expressly  enacts  it  as  a  condition  precedent  to  the 
validity  of  the  act.  She  can  have  no  vested  right  as  heir  of  her  husband, 
nor,  indeed,  if  the  law  allows  him  to  adopt  children  without  her  assent,  can 
she  have  any  vested  right  to  have  him  die  childless.  Therefore,  if  the  statute 
gives  to  the  person  adopted  the  rights  of  a  child  of  the  adopting  father,  then, . 
ii  there  be  a  valid  adoption,  the  wife  cannot  hold  as  heir  what  she  is  entitled 
to  only  on  the  contingency  of  her  husband's  dying  childless,  or  without  issue. 
If  the  adoption  is  not  joint  in  the  sense  that  it  is  the  act  of  both  spouses,  . 
conferring  upon  both  parental  rights  and  obligations,  then  it  is  clear  that 
the  child  adopted  does  not  become  the  heir  of  the  wife,  and  cannot  as  such 
succeed  to  her  property,  whether  derived  from  her  husband's  estate  or 
otherwise:  Sharkey  v.  McDermott,  16  Mo.  App.  80. 

If  an  Adopted  Child  Dies  During  the  Life  of  Its  Adopting  Parent,  leaving 
children,  such  children  will  for  most,  if  not  for  all,  purposes  be  regarded  as 
if  they  were  natural  grandchildren  of  the  adopting  parent,  and  are  entitled  to 
represent  their  parent  and  to  receive  from  the  estate  of  his  adopting  parent 
what  he  would  have  been  entitled  to  receive  had  he  lived  until  after  such 
parent's  death:  Poioer  v.  Hafley,  85  Ky.  671;  Pace  v.  KUnlc,  51  Ga.  220. 
Therefore,  if  a  legacy  is  bequeathed  to  an  adopting  parent,  who  dies  before 
th6  testator,  it  does  not  lapse  if  there  is  a  statute  providing  that  a  legacy 
shall  not  lapse  ou  the  death  of  a  beneficiary  leaving  lineal  descendants,  and 
the  statute  of  adoptions  declares  that  an  adopted  child  becomes,  "  to  all 
intents  and  purposes,  the  child  of  his  adopters,  the  same  as  if  born  to  them 
in  lawful  wedlock  ":    Warren  v.  Prescolt,  84  Me.  483;  30  Am.  St.  Rep.  370. 

A  curious  complication  has  arisen  in  a  few  instances  after  the  adoption  of 
grandchildren  from  the  death  of  their  parent  by  birth  before  that  of  the 
grandparent  who  has  adopted  them  as  his  children.  In  such  cases  the  claim 
has  been  made  that,  being  children  by  adoption,  they  are  entitled  as  such 
to  an  inheritance,  and  that  also  being  children  of  a  deceased  child,  they  are 
also  entitled  to  represent  him,  and  to  receive  his  distributive  share.  Iq 
Iowa  it  has  been  held  that  they  may  inherit  in  both  capacities:  Wagiur  v. 
Varner,  50  Iowa,  53*2;  while  in  Massachusetts  the  rights  recognized  are  those 
as  adopted  children  only:  Delano  v.  Bruerton,  148  Mass.  619. 

It  may  be  urged  in  favor  of  the  claim  of  an  adopted  child  to  inherit  from 
its  adopting  parent  that  the  latter  has,  by  ths  adopting  proceedings,  directly  V 
or  impliedly,  stipulated  in  favor  of  such  inheritance.  This  reason,  if  reasoti 
it  be,  does  not  apply  against  persons  who  have  not  participated  in  the  adop- 
tion  proceedings,  and  hence  there  has  sometimes  been  a  reluctance  to  admit 
AM.  St.  Rcr..  Vol.  XXXIX.- 15 
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tht  elalnu  of  an  adopted  child  under  circumstances  iu  which  tho  cladms  of  a 
•bild  by  birth  would  not  have  been  denied,  and  in  which  the  rights  of  the 
adopted  child  were  not  derived  directly  from  the  adopting  parent.  But  the 
right  to  be  an  heir  does  not  rest  upon  agreement  or  reason,  or,  more  accu- 
■rately  speaking,  it  may  exist  though  there  is  neither  agreement  nor  reason 
4n  its  sapport.  It  is  a  creature  of  law,  and,  so  far  as  heirship  by  adoption  is 
•concerned,  of  statutory  law.  Hence  we  should  consult  the  statute  in  deter- 
'mining  the  rights  of  adopted  children  and  of  persons  claiming  through  or 
'onder  them  and  should  concede  the  right  when  the  statute  Uilm  manifestly 
■created  it,  or  has  made  statements,  or  prescribed  rules  which  cannot  be  car- 
■ried  to  their  logical  consequence  without  creating  it. 

An  adopting  parent  may  have  children  born  to  him  in  lawful  wedlock 
•ither  before  or  after  the  adoption.  Does  the  law  constitute  these  children, 
for  the  purposes  of  inheritance  or  otherwise,  the  brothers  and  sisters  of  the 
adopted  child  ?  In  Georgia  the  adoption  of  an  illegitimate  child  was  held  to 
•have  the  effect  of  making  the  children  of  the  same  father  bom  in  lawful  wed- 
lock the  brothers  and  sisters  of  the  child  so  adopted  (Sheltun  v.  WriglU, 
25  Ga.  636),  and  in  a  more  recent  case  in  the  same  state  this  rule,  it  was  inti- 
mated, was  applicable  to  other  adoptions  authorized  by  law:  Pace.  v.  Klink, 
51  Ga.  220.  The  court,  however,  manifestly  was  influenced  by  its  convic- 
tion that  adopted  children  were  usually  natural  children  of  one  of  the  adopt- 
ing parents,  and  were  adopted  with  the  intention  of  placing  them  upon  an 
absolute  equality  before  the  law  with  the  other  children  equally  natural  but 
more  legitimate.  The  reason  thus  given,  while  it  may  sometimes,  or  even 
frequently,  exist,  does  not  visibly  pervade  any  of  the  statutes  upon  the  sub- 
ject, and  we  doubt  the  propriety  of  considering  it  in  construing  them.  The 
language  employed  in  the  adoption  statutes  does  not  generally  necessarily 
confer  upon  the  child  adopted  any  rights  of  inheritance  not  derived  from  or 
through  the  adopting  parent.  Hence  such  children  are  not,  in  contempla- 
'tion  of  law,  brothers  and  sisters  of  the  natural  children  of  the  same  parent 
or  parents,  so  that  the  one  can  inherit  from  the  other  in  those  cases  in  which 
the  right  of  inheritance  is  dependent  upon  occupying  the  relation  of  brother 
and  sister  to  a  decedent  or  being  otherwise  his  next  of  kin.  If  the  statute 
declares  that  the  adopted  child  shall,  for  the  purpose  of  inheritance  by  such 
child  and  his  descendants,  be  the  child  of  the  parents  by  adoption  the  same 
as  if  born  in  lawful  wedlock,  it  will  be  construed  as  meaning  for  the  pur- 
poses of  inheritance  from  the  adopting  parent,  and  will  not  confer  a  right  of 
inheritance  from  any  other  person,  and  hence  an  adopted  child  cannot 
inherit  from  children  by  birth  of  the  adopting  parent,  nor  they  from  it: 
Keegan  v.  OeraglUy,  101  III.  26;  Helms  v.  EUioU.  89  Tenn.  446.  In  the 
absence  of  very  explicit  language  making  an  adopted  child  the  child  of  the 
adopting  parents,  to  all  intents  and  purposes,  the  act  of  adoption  does  not 
confer  upon  it  kinship  with  the  kindred  of  such  parents,  and  while  it  may 
inherit  from  such  parents,  in  the  event  of  their  dying  intestate,  it  cannot 
inherit  through  them  property  in  which  they  never  acquired  any  interest, 
'1>ut  in  which  they  would  have  received  an  interest  had  they  survived  until 
the  death  of  one  of  their  natural  kindred:  Estate  of  Sunderland,  60  Iowa,  732; 
Moore  v.  Estate  of  Mooie,  35  Vt.  98. 

Very  Often,  in  WilU,  property  is  devised  to  a  specified  person,  and,  after  his 
death,  to  his  heirs  or  next  of  kin,  or  to  his  heirs  at  law,  and  then  in  the 
■event  of  his  having  an  adopted  child,  the  question  is,  whether  such  child  is 
included  within  the^e  words,  and  therefore  entitled  to  the  benefit  of  the 
devise  or  bequest.     In  the  absence  of  circumstances    tending  to  show  that 
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the  testator  uttieipat«d  the  adoption,  or  knew  that  it  had  already  taken 
place,  and  therefore  probably  intended  to  treat  the  person  adopted  as  n 
possible  beneficiary,  the  decisions  generally  exclude  the  adopted  child  from 
the  benefit  of  the  will:  Jenkins  v.  Jenkins,  64  N.  H.  407;  Seha/er  v.  Eneu, 
54  Pa.  St.  304;  Wyeth  ▼.  Stone,  144  Mass.  441;  Morrison  r.  Sessions,  70  Mich. 
297;  14  Am.  St.  Rep.  600;  Seinders  v.  Koppelman,  94  Mo.  338.  Even  where 
the  testator  himself  became  an  adopting  parent,  the  same  rule  was  applied 
in  a  case  in  which  it  appeared  that  a  devise  had  been  made  by  him  to  his 
children,  and  he  subsequently  adopted  a  child,  he  being,  however,  married 
and  having  a  living  child,  and  the  probability  of  other  children,  at  the  time 
his  will  was  executed:  Russell  v.  Euasell,  84  Ala.  48.  If,  on  the  other  hand, 
a  will  devises  property  to  a  designated  person  to  be  held  during  his  life,  and 
after  his  death  to  vest  in  such  person  as  by  the  intestate  laws  is  entitled  to 
receive  bis  estate,  his  adopted  child,  entitled  by  such  laws  to  his  property, 
is  within  the  benefit  of  the  devise:  Johnson's  Appeal,  88  Pa.  St.  346.  If  the 
statute  authorizing  adoptions  declares  that  an  adopted  child  becomes  "  to  all 
intents  and  purposes  the  child  of  his  adopters,  the  same  as  if  born  to  them 
in  lawful  wedlock,"  perhaps  even  in  wills  such  child  is  entitled  to  any  bene* 
tit  which  may  accrue  to  a  natural  and  legitimate  child  of  such  parent. 
Hence  an  adopted  child  has  been  held  to  be  entitled  to  a  legacy  bequeathed 
to  its  adopting  parent,  and  which  never  vested  in  him  because  of  his  death 
prior  to  that  of  the  testator.  Speaking  upon  this  subject  it  was  said:  "It 
is  as  competent  for  the  legislature  to  place  a  child  by  adoption  in  the  direct 
line  of  descent,  as  for  the  common  law  to  place  a  child  by  birth  there.  And 
this  is  precisely  what  the  legislature  has  done,  and  what  it  undoubtedly 
intended  to  do,  when  in  strong  and  emphatic  language  it  declared  that  a 
legally  adopted  child  becomes  to  all  intents  and  purposes  the  child  of  the 
adopters,  the  same  as  if  he  were  bom  to  them  in  lawful  wedlock":  Warren  v. 
PrescoU,  84  Me.  483;  30  Am.  St.  Rep.  370.  In  Massachusetts  property  was 
voluntarily  transferred  to  a  life  insurance  company  to  receive  and  manage  it 
upon  certain  trusts  "provided  for  in  the  declaration,  to  the  settler  during 
his  lifetime,  and  upon  his  death  to  transfer  the  principal  sum  to  his  exec* 
utors  or  administrators,  in  trust  for  the  special  use  and  benefit  of  any  child 
or  children"  of  such  settler,  and,  in  case  he  should  die  without  leaving  any 
issue,  then  to  pay  the  principal  sum  to  his  mother,  or,  in  the  event  of  her 
death  before  his,  then  to  his  executors  or  administrators  in  trust  for  the  use 
of  his  heirs  at  law  and  the  heirs  at  law  of  his  mother.  Many  years  after- 
wards the  settler  and  his  wife  presented  a  petition  to  the  probate  court  for 
the  adoption  of  a  minor  child,  and  such  proceedings  were  thereafter  taken 
that  the  child  was  adopted  in  conformity  to  the  statutes  of  Massachusetts, 
and  afterwards  the  adopting  father  died  leaving  no  child  or  issue  other  than 
such  adopted  child.  It  was  insisted  that  this  child  was  not  one  contem* 
plated  by  the  deed  of  trust,  and  therefore  that  the  adopting  father  must  be 
considered  aa  having  died  childless,  and  without  issue.  The  statute  of  that 
state,  upon  the  subject  of  adoption,  provided  that  "a  child  so  adopted  shall 
be  deemed,  for  the  purpose  of  inheritance  by  such  child,  and  all  other  legal 
consequences  and  incidents  of  the  natural  relation  of  parent  and  child,  the 
child  of  the  parents  by  adoption,  the  same  as  if  he  had  been  born  to  them 
in  lawful  wedlock,  except  that  he  shall  not  be  capable  of  taking  property 
expressly  limited  to  the  heirs  of  the  body  or  bodies  of  the  parents  by  adop* 
tion,  nor  property  from  the  lineal  or  collateral  kindred  of  such  parents  by 
richt  of  representation."  Tho  court,  in  sustaining  the  claim  of  the  adopted 
•child,  said:  "Thia  language  is  very  broad  and  comprehensive,  and  it  was 
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manifestly  the  intention  of  tlie  legislatnre  to  provide  that,  with  the  excep- 
tions  named,  that  the  adopted  child  shonld,  in  the  words  of  the  sixth  section, 
to  all  iptents  and  purposes  be  the  child  of  the  petitioner.  The  adopted 
child  in  this  case,  therefore,  in  construing  his  father's  settlement,  must  be 
regarded  in  m  light  of  a  child  born  in  lawful  wedlock,  nnlese  tho  property 
disposed  of  by  the  settlement  falls  within  one  of  the  exceptions.  It  is  true 
that  if  she  takes  under  the  settlement  the  property  does  not  ooni«  to  her 
by  inheritance,  but  it  comes  to  her  as  one  of  the  legal  consequences  and 
incidents  of  the  natural  relation  of  parent  and  child.  Does  it  full  within 
either  exception  of  the  statute  T  It  cannot  be  claimed  that  it  falls  within  the 
last  exception  as  property  from  the  kindred  of  the  parents  by  right  of  repre- 
sentation." The  court  then  proceeded  to  consider  the  other  limitation  of 
the  statute  forbidding  an  adopted  child  to  take  property  expressly  limited 
to  the  heirs  of  the  body  or  bodieti  of  the  parents  by  adoption,  and  held  that 
the  trust  in  question  did  not  limit  the  property  to  the  heirs  of  the  body  of 
the  settler,  and  therefore  that  there  was  no  reason  why  it  should  not  vest 
in  his  child  by  adoption:  Seioall  v.  lioherta,  115  Mass.  262.  Possibly,  to  avoid 
the  effect  of  this  decision,  the  statutes  of  the  state  were  re>enacted  and 
amended  in  1876,  so  as  to  declare  that  "the  term  'child'  or  its  equiva- 
lent in  a  grant,  trust,  settlement,  entail,  devise,  or  bequest  shall  be  held 
to  include  a  child  adopted  by  the  settler,  grantor,  or  testator,  unless  the 
contrary  apparently  appears  by  the  terms  of  the  instrument;  but  when  the 
settler,  grantor,  or  testator  is  not  himself  the  adopting  parent  the  child  by 
adoption  shall  not  have,  under  such  an  instrument,  the  rights  of  a  child 
born  in  lawful  wedlock  to  the  adopting  parent,  unless  it  apparently  appeara 
to  have  been  the  intention  of  the  settler,  grantor,  or  testator  to  incluile  an 
adopted  child."  The  result  of  this  amendment  is  that  if  a  trust  is  created 
or  a  devise  made  in  favor  of  a  third  person,  and,  in  th«  svent  of  his  dying 
without  issue,  then  that  the  property  shall  vest  in  the  heirs  at  law  of 
another  person  who  has  no  heirs  other  than  those  created  by  adoption  the 
latter  cannot  taks  the  benefit  of  the  devise  w  trust:  Wyeth  v.  8ione,  144 
Mass.  442. 

UTpon  the  Death  of  an  Adopted  Child  fnteHate,  and  Without  Wife  or  De- 
$cendanta,  must  its  heirs  at  law  be  sought  in  the  family  into  which  it  was 
born,  or  in  the  family  of  which  it  became  a  part  by  adoption?  Has  its  rela- 
tionship with  its  natural  parents  been  destroyed  by  the  act  of  adoption,  by 
which  they  relinquished  all  control  over  it,  and  consented  that  it  should 
become,  in  law,  the  child  of  others?  So  far  as  its  rights  of  inheritance  are 
concerned  they  probably  extend  to  both  families,  to  the  extent  of  entitling 
it  to  inherit  both  from  the  adopting  and  the  natural  parents:  Wagner  v. 
Varner,  50  Iowa,  532.  There  is  a  considerable  variance  between  the  stat- 
utes in  describing  the  effect  of  an  adoption,  and  the  consequent  relation 
between  the  child  adopted,  and  the  persons  adopting  it.  The  general  pur- 
pose of  these  statutes,  as  we  understand  them,  is  to  detach  the  child  from 
the  family  into  which  it  was  born,  and  to  attach  it  to,  and  make  it  a  part 
of,  the  family  into  which  it  is  adopted.  Its  natural  parents  are  absolved 
from  all  further  duties  to  it,  and  it  is  expected  to  form  and  generate  new 
affections,  and  to  become,  so  far  as  the  law  may  accomplish  that  result,  the 
child  of  the  persons  adopting  it.  It  is  therefore  a  fair  construction  of  stat- 
utes of  adoption,  and  of  the  statutes  regulating  descents  and  distributions, 
to  hold  that  parents  adopting  are  the  ones  entitled  to  the  estate  of  the  child 
adopted,  in  the  event  of  his  dying  intestate,  and  leaving  both  natural  and 
adopted  parents;  and  this  is  more  especially  true  when  such  estate  has  been 
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acquired  by  inheritance  from  one  of  the  adopting  parents:  Davis  r.  Krug^  / 
95  Ind.  1;  overruliug  Barnhiz'l  v.  Ferrel,  47  Ind.  335;  Humphries  v.  Davis, 
100  Ind.  274;  50  Am.  Rep.  7S8.  In  this  conclusion,  as  we  understand 
them,  the  majority  of  the  courts  do  not  concur.  In  the  absence  of  language 
necessarily  controlling,  they  do  not  regard  the  adopting  parents  as  heirs  at 
law  of  the  child  adopted,  and  consider  all  designations  of  heirs  of  such  child 
to  refer  to  its  natural,  rather  than  to  its  adopted,  kindred:  Hole  v.  Bobbins, 
53  Wis.  514;  Upson  v.  Noble,  35  Ohio  St.  655;  Reinders  v.  Koppelman,  68 
Mo.  494;  30  Am.  Rep.  802.  The  vice  of  these  decisions,  in  our  judgment, 
lies  in  the  fact  that  the  courts  making  them  gave  too  strict  a  construction 
to  statutes  of  adoption,  and  were  unwilling  to  concede  that  such  statutes 
had  any  other  object  than  to  confer  the  benefit  of  heirship  to  the  adopting 
parent  upon  the  child  adopted.  The  purpose  of  these  statutes  we  conceive 
to  extend  further  than  this,  and,  in  effect,  to  take  the  child  from  its  parents 
by  birth,  and  to  give  it  to  the  parents  by  adoption,  and  to  create,  aa  between 
it  and  snch  parents,  the  reciprocal  rights  and  relations  of  parent  and  child, 
and  to  give  to  the  former  both  the  incidental  and  the  direct  advantages  of 
parentage;  and  we  therefore  think  that,  upon  the  death  of  such  child 
intestate,  and  leaving  estate  which,  by  statute,  vests  in  its  parents,  that 
the  word  "parents,"  as  thus  used,  should  be  deemed  to  designate  the 
adopting  parents,  rather  than  the  parents  by  birth;  for,  under  the  law,  it 
is  the  former,  rather  than  the  latter,  who  occupy  the  relation  of  parent  to 
the  child  at  the  time  of  its  death. 

In  Considering  the  Extraterritorial  Effect  of  Adoptions,  two  rules,  to  some 
extent  conflicting,  have  been  brought  to  bear  upon  the  question,  and  have 
resulted  in  decisions  necessarily  irreconcilable.  It  is  generally  true  that  the 
descent  of  real  property  is  governed  by  the  laws  of  the  state  or  country  in 
which  it  is  situated,  and  therefore  he  who  claims  it  by  inheritance  must 
establish  his  claims  under  those  laws,  and  in  the  mode  provided  thereby,  or 
must  fail:  Story's  Conflict  of  Laws,  sees.  484,  484a.  Under  the  influence  of 
this  rule  it  has  been  held  that  if  an  illegitimate  child  is  made  legitimate,  or  is 
otherwise  given  capacity  to  inherit  by  some  law  of  the  domicile  of  its  or  gin 
and  residence,  or  a  child  of  another  is  adopted,  and  thus  made  capable  of  in* 
heriting  from  his  adopting  parent,  such  laws  and  acts  of  adoption  can  have 
no  effect  to  control  the  descent  of  real  property  situate  in  another  state  or 
country,  and  therefore  that  a  child  so  adopted  or  legitimized  can,  out< 
side  of  the  jurisdiction  of  his  adoption  or  legitimation,  maintain  no  claim 
as  heir  of  the  person  or  persons  to  whom  such  law  made  him  the  law* 
fnl  child  or  heir:  Smith  v.  Derr's  Admr.,  34  Pa.  St.  126;  75  Am.  Dec.  641; 
Doe  V.  Vardfll,  6  Barn,  tt  C.  438;  6  Bing.  N.  C.  385;  Lingen  v.  Lii^jen,  45 
Ala.  410;  Barnum  v.  Barnum,  42  Md,  307.  On  the  other  hand,  it  is  said 
to  be  "a  well-settled  principle  that  a  status  or  coaditiou  as  to  legitimation 
must  be  determined  by  reference  to  the  law  of  the  country  where  such 
status  or  condition  had  its  origin,"  and  hence  it  was  decided  that  an  ille- 
gitimate child  whose  parents  subsequently  married  and  then  removed  into 
another  state,  must  be  regarded  as  illegitimate  in  the  latter  state,  l>ecause 
the  marriage  did  not  legitimize  it  in  the  state  where  it  was  born  and  the  mar* 
ringe  contracted,  though  had  the  birth  or  marriage  taken  place  under  the 
same  circumstances  where  the  right  of  inheritance  was  claimed  it  would 
have  there  sustained  such  claim:  Smith  v.  Kelly's  Heirs,  23  Miss.  167;  50 
Am.  Dec.  87.  The  manifest  tendency  of  the  recent  American  decisions  is  to 
treat  adoption  as  fixing  the  status  of  the  child  adopted  both  in  the  state  of 
its  domicile   where  the  adoption  takes  place  and  in  every  other  state  in 
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'which  its  claims  as  an  adopted  child  may  be  asserted:  Estat*  qf  Williams, 
102  Cal.  70;  41  Am.  St.  Rep. ;  ScoU  v.  Key,  1 1  La.  Ann.  232.  This  eflFect  is  well 
expressed  in  the  principal  case  iu  the  following  language:  "The  proceeding 
in  this  case  was  in  the  nature  of  a  proceeding  in  rem,  the  purpose  being  to 
change  the  status  of  the  child  in  her  relation  to  said  Samuel  Sankey.  The 
decree  of  adoption  was  a  declaration  by  competent  authority,  operative  to 
ohaniie  her  status,  and,  ipso  facto,  to  render  lier  what  she  was  declared  to  be, 
the  heir  at  law  of  Samuel  Sankey,  and  capable  of  inheriting  from  him,  in  all 
respects,  as  if  she  bad  been  his  child  born  iu  lawful  wedlock:  2  Black  on 
Judgments,  7U2  et  seq.  The  statute  under  which  the  adoption  proceedings 
were  had,  provides  that  the  child  shall  be  decreed  to  take  the  name  of  the 
adopting  parents,  'and  have  all  the  rights  of  a  child  and  heir  of  such  adopt- 
ing parents,  and  be  subject  to  the  duties  of  such  child.'  The  decree,  by  force 
of  this  statute,  established,  eo  instanti  its  rendition,  the  relation  of  parent 
and  child,  imposed  upon  the  parties  the  reciprocal  duties  and  obligations 
of  that  relation,  and  impressed  upon,  and  invested  the  child  with,  the  rights 
and  qualities  of  a  child  and  heir  at  law  of  Samuel  Sankey.  This  we  under- 
stand  to  be  the  construction  of  the  statue  by  the  courts  of  that  state:  Wolf's 
Appeal,  Pa.,  Apr.  23,  1888.  The  status  of  appellee  having  been  established 
nnder  and  existing  by  virtue  of  the  lex  domicilii  is  to  be  recognized  and 
upheld  in  every  other  state,  unless  such  status,  or  the  rights  flowing  there- 
from, are  inconsistent  with,  or  opposed  to,  the  laws  and  policy  of  the  state 
where  it  is  sought  to  be  availed  of  ":  Van  Matre  v.  Sankey,  148  111.  558;  ante, 
p.  196.  The  leading  case  upon  this  subject  is  Boss  v.  Boss.  129  Mass.  243, 
37  Am.  Rep.  321,  wherein  all  the  authorities  on  the  subject,  then  existing, 
whether  English  or  American,  are  considered,  and  the  following  conclusions 
announced:  "It  is  a  general  principle,  that  the  status  or  condition  of  a  per- 
son, the  relation  in  which  he  stands  to  another  person,  and  by  which  he  ia 
qualified  or  made  capable  to  take  certain  rights  in  that  other's  property,  is 
fixed  by  the  law  of  the  domicile;  and  that  this  status  and  capacity  are  to  be 
recognized  and  upheld  in  every  other  state,  so  far  as  tliey  are  not  inconsistent 
with  its  own  laws  and  policy.  Subject  to  this  limitation,  upon  the  death  of 
any  man,  the  status  of  those  claiming  succession  or  inheritance  in  his  estate  ia 
to  be  ascertained  by  the  law  under  which  that  status  was  acquired;  his 
personal  property  is,  indeed,  to  be  distributed  according  to  the  law  of  hia 
domicile  at  the  time  of  his  death,  and  his  real  estate  de^-cends  according  to 
the  law  of  the  place  in  which  it  is  situated;  but  in  either  case,  it  is  accord- 
ing to  those  provisions  of  that  law  which  regulates  the  succession  or  the 

inheritance  of  persons  having  such  a  status A  person,  for  instance, 

who  has  the  status  of  a  child  of  another  person  in  the  country  of  his  domicile, 
baa  the  same  stains  here,  and  as  such  takes  such  share  of  the  father's  per- 
sonal property  as  the  law  of  the  domicile  gives  him,  and  such  share  of  his 
real  estate  here  as  a  child  takes  by  the  laws  of  this  commonwealth, 
unless  excluded  by  some  positive  rule  of  our  law.  Inheritance  is  gov- 
erned by  the  lex  rei  sitae;  but  legitimacy  is  to  be  ascertained  by  the  lex 
domicilii.  If  a  man  domiciled  in  England  has  two  legitimate  sons  there, 
and  dies  intestate,  owning  land  in  this  commonwealth,  both  sons  have  the 
status  of  legitimate  children  here;  but,  by  virtue  of  our  statute  of  descents, 
the  lands  descends  to  them  equally,  and  not  to  the  eldest  son  alone,  as  hy 
the  law  of  England-  ....  The  law  of  the  domicile  of  the  parties  is  gen- 
erally the  rule  which  governs  the  creation  of  the  status  of  a  child  by  adoption: 
Fo<ter\.  Wiiterman,  l'-'4  Mass.  592;  4  Phillim.,  sec.  531;  Wharton  on  Con- 
flict of  Laws,  see.  251.     Tne  status  of  the  demandant,  as  adopted  child  of  th» 
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intestate,  in  the  state  in  which  both  were  domiciled  at  the  time  of  the  adop« 
tion,  was  acquired  in  substantially  the  same  manner,  and  was  precisely  the- 
■ame  so  far  as  concerned  his  relation  to,  and  his  capacity  to  inherit,  the- 
estate  of  the  adopting  father,  as  that  which  he  might  have  acquired  in  thiflx 
commonwealth,  had  the  parties  been  then  domiciled  here.  la  this  respect 
there  is  no  conflict  between  the  laws  of  the  two  commonwealths.  The  differ- 
ence between  them  in  regard  to  the  consent  of  the  wife  of  the  adopting 
father,  and  to  the  inheritance  of  estates  limited  to  heirs  of  the  body,  or 
inheritance  from  the  kindred,  or  through  the  children,  of  such  father,  is  note 
material  to  this  case,  in  which  the  only  question  is  whether  the  adopted 
child  or  a  brother  of  the  adopting  father  has  the  better  title  to  the  land  in> 
the  absolute  ownership  of  such  father  at  the  time  of  his  death.  Whaterer 
effect  the  want  of  formal  consent,  on  the  part  of  the  wife  of  the  intestate^ 
to  the  adoption  of  the  demandant  might  have,  if  she  were  claiming  any  inter* 
est  in  her  husband's  estate,  it  can  have  no  bearing  upon  this  controversy 
between  the  adopted  child  and  a  collateral  heir." 

It  may  be  that  both  the  state  in  which  an  adoption  has  taken  place  anct 
that  in  which  rights  of  inheritance  are  claimed  thereunder  have  laws  author* 
izing  the  adoption  of  children  of  other  persons,  but  differing  as  to  the  right* 
oi'  inheritance  conferred  by  such  adoption.  In  such  cases  it  is  believed 
that  the  rights  are  restricted  by  the  laws  of  the  latter  state,  and  that  an 
adopted  cliild  cannot  recover,  as  heir,  property  to  which  he  is  not  entitled  by 
the  laws  of  the  state  in  which  the  question  arises,  though  there  would  be  no 
doubt  of  the  validity  of  his  claim  if  it  related  to  property  within  the  state 
where  he  was  adopted:  Keegan  v.  Oeraghty,  101  III.  26. 

In  some  of  the  states  provision  has  been  made  for  adoptions  effected  in. 
other  states,  by  requiring  a  transcript  of  the  record  of  such  adoption  to  be 
filed  and  entered  upon  the  order  book  of  some  circuit  court  within  the  state. 
Such  adoption  thereafter  has  the  same  force  and  effect,  and  such  adopted 
child  has  the  same  rights,  as  if  the  original  adoption  had  occurred  in  the 
state,  and,  on  the  other  hand,  until  the  statute  has  been  complied  with,  the 
courts  of  the  state  will  not  recognize  or  enforce  rights  based  upon  adoptions, 
taking  plaoe  in  another  state:  Markover  v.  Krauts,  132  Ind.  294. 
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Tax  Right  or  Redemption  Beino  Pdrklt  Statdtobt  mnst  b«  exercised 
in  the  manner  prescribed  by  statute. 

The  Redemption  or  Part  or  a  Tract,  or  of  one  of  two  or  more  tracts  told 
en  maeae,  cannot  be  made. 

Rbdbmption.— Ir  Two  or  Mors  Lots  Are  Sold  Toobthbb  nnder  execution, 
a  judgment  creditor  who  seeks  to  redeem  from  the  sale  must  cause  ali 
the  lots  to  be  sold  together  under  his  execution,  in  like  manner,  in  order 
to  consummate  the  redemption,  and  if  he  sells  them  separately  he  aban- 
dons hia  redemption,  and  is  regarded  as  making  his  sale  wholly  indepen- 
dent of  it. 

Execution— Okfickr  Acting  Beyond  the  Codntt.— If  lands  situate  in  twa 
counties  are  sold  under  a  decree,  from  which  sale  a  right  of  redemption 
exists,  and  a  judgment  creditor  wishes  to  exercise  his  redemption  right 


4t82  Olofield  v.  Eulebt.  [Illinois, 

in  nch  lands,  and  places  his  execution  in  the  hands  of  the  aheriff  of  on« 
of  BQch  counties,  that  officer  has  power  to  levy  upon  and  sell  the  lauds 
in  both  counties,  for  otherwise  it  would  be  impossible  for  the  judgiueat 
ereditor  to  exercise  his  right  of  redemption  at  alL 

C.  W.  Brown^  for  the  appellant. 

R.  E.  Barb«r,  and  Haley  and  O'Donnell,  for  the  appellees. 

•*•  Shope,  J.  This  was  a  bill  in  chancery,  by  appellees, 
"to  quiet  title  in  themselves,  and  to  remove,  as  a  cloud  upon 
their  title,  a  deed  from  George  Hoffmeier  to  appellant,  dated 
August  25,  1890,  and  decree  was  entered  accordingly.     The 

•  bill  alleges,  and  the  answer  admits,  that  in  May,  1884,  said 
Hoffmeier,  being  the  owner  of  two  adjoining  tracts  of  land, 
-one  lying  in  Will,  and  the  other  in  Du  Page,  county,  joined  by 
his  wife,  made  and  delivered  to  Joseph  Yackley  their  deed  of 
mortgage  upon  both  of  said  tracts  to  secure  payment  of  six 
thousand  three  hundred  and  seventy-five  dollars,  and,  on  the 
thirteenth  day  of  October,  1887,  executed  and  delivered  their 
second  mortgage  to  said  Yackley  to  secure  the  further  sum  of 
fourteen  hundred  dollars  upon  all  of  said  land;  that  the  sums 
secured,  respectively,  being  past  due  and  unpaid,  Yackley 
.filed  his  bill  in  the  Du  Page  circuit  court  to  foreclose  both  of 
-said  mortgages;  that  at  the  March  term,  1889.  of  said  court 
a  decree  of  foreclosure  was  entered,  and  the  master  in  chan- 
cery of  that  court  ordered  to  sell  the  mortgaged  premises;  that 
the  master,  conformably  to  the  decree,  sold  the  same  en  masse, 
to  Yackley,  and  a  certificate  of  purchase  issued  to  him  accord- 
ingly. No  question  is  made  as  to  the  regularity  of  the  decree 
•of  foreclosure  and  sale  to  Yackley. 

*'®  It  is  also  admitted  that  appellees,  severally,  obtained 
judgments  at  law  against  Hofl'meier  in  the  Will  county  cir- 
'Cuit  court,  and  no  redemption  having  been  made  from  said 
foreclosure  sale  within  twelve  months  from  its  date,  after  the 
■expiration  of  twelve  months,  and  within  fifteen  months  from 
the  date  of  such  sale,  executions  issued  on  said  judgments, 
the  same  being  in  full  force,  directed  to  the  sheriff  of  Du  Page 

•  county,  and  were  delivered  to  him  by  appellees,  who  at  the 
.«ame  time  paid  said  sheriff  the  amount  of  the  bid  of  said 
Y'ackley  at  said  sale,  with  interest  and  costs,  and  said  sheriff, 
^n  the  same  day,  indorsed  a  levy  on  said  executions  upon  said 

lands,  and  each  tract  thereof,  and  made  and  filed  a  certificate 
of  redemption  as  required  by  the  statute  (Rev.  Stats.,  c.  77, 
«ec.  19),  and  thereupon  advertised  a  sale  of  said  land  as  pro- 
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vided  by  law  (Rev.  Stats.,  c.  77,  sec.  20),  and  on  June  28, 
1890,  sold  the  same  to  appellees  en  masse,  for  an  advance  of 
twelve  hundred  and  seventy  dollars  and  ninety-six  cents 
upon  the  redemption  money  paid,  and  issued  his  certi- 
ficate of  purchase  accordingly.  The  premises  not  having 
been  redeemed  from  this  sale  as  provided  by  law  (Rev.  Stats., 
c.  77,  sec.  28),  the  sherifiF,  on  September  1,  1890,  made  and 
delivered  his  deed  for  said  lands  to  appellees.  On  the  twenty- 
seventh  day  of  August,  1890,  appellant,  for  an  expressed  con- 
sideration of  four  hundred  dollars,  procured  a  quitclaim  deed 
from  Hoffmeier  to  himself  to  the  Will  county  land,  and  is 
claiming  thereunder  to  be  the  owner  of  it,  and  asserting  right 
to  the  possession  thereof,  and  to  the  accrued  and  accruing 
rents  and  profits. 

That  the  general  executions  issued  to  Du  Page  county,  upon 
appellees'  judgments  in  the  Will  county  circuit  court,  were 
valid  writs,  and  empowered  the  sherifiF  of  Du  Page  county  to 
levy  upon  and  sell,  to  satisfy  the  same,  any  property  of  the 
debtor  in  his  county  not  exempt  by  law,  does  not,  upon  this 
record,  admit  of  question,  and  it  necessarily  follows  that 
appellees,  as  judgment  creditors,  had,  under  said  executions, 
the  right  to  redeem  the  land  of  the  debtor  within  that  county 
from  prior  judicial  sales,  within  the  time  and  in  the  mode 
prescribed  **'  by  the  statute  for  such  redemption:  Rev. 
Stats.,  c.  77,  sec.  20.  Appellees  having  strictly  pursued  the 
provisions  of  the  statute,  there  was  a  valid  redemption  of  the 
land  in  Du  Page  county,  and  by  the  statute  it  became  subject 
to  resale,  under  these  executions,  for  the  repayment  of  the 
redemption  money,  and  to  satisfy  the  appellees'  judgments, 
etc. 

The  right  of  redemption  is  purely  statutory  {Durley  v.  Davis^ 
69  111.  133),  and  must  be  exercised  in  the  manner  prescribed 
by  the  statute.  It  id  provided,  chapter  77,  section  25,  that 
any  person  entitled  to  redeem  may  redeem  the  whole  or 
any  part  of  the  premises  in  like  distinct  parcels  or  quantities 
in  which  the  same  are  sold,  and  it  is  well  settled  that  where 
two  or  more  lots  or  tracts  of  land  have  been  sold  en  masse  the 
redemption  can  only  be  en  masse — there  can  be  no  redemp- 
tion of  a  part:  Hawkins  v.  Vineyard,  14  111.  26;  56  Am.  Dec. 
487;  Oliver  v.  Crosswell,  42  111.  41.  Having  the  right  to 
redeem  as  to  the  Du  Page  county  land,  the  redemption  neces- 
sarily was  of  both  tracts  sold.  It  does  not  follow,  however, 
that  because  redemption  has  in  fact  been  efifected,  appellees 
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acquired  title  to  the  land.  There  must  not  only  have  been 
redempti(  i,  but  also  a  levy  of  a  valid  execution,  and  a  sale 
by  the  person  or  officer  authorized  by  law  to  make  the  same, 
followed  by  a  deed  made  in  conformity  with  the  statute: 
Meyer  v.  Mintonye,  106  111.  414;  Turney  v.  Young,  22  111.  255; 
Richards  v.  Hyde,  21  111.  640;  Brooks  v.  Sanders,  110  III.  455. 

We  have  in  this  case  no  question  of  the  validity  of  the 
judgment  or  process  upon  which  the  redemption  and  sale 
were  made,  as  in  the  cases  last  cited;  but  the  question  is, 
whether,  admitting  redemption  was  made,  the  sheriff  of 
Du  Page  county  was  by  law  authorized,  under  the  executions 
in  his  hands,  to  sell,  and  if  no  redemption  was  made  from 
such  sale,  to  convey  the  land  in  Will  county.  It  is  true,  as 
contended  by  counsel  for  appellant,  that  sheriffs  are,  under 
our  laws,  county  officers,  and  their  duties,  unless  otherwise 
prescribed  by  law,  are  to  be  performed  within  their  counties, 
respectively.  Ordinarily,  ®*^  an  execution,  whether  issued 
upon  a  judgment  in  his  own  county  or  another,  will  autljorize 
the  sheriflF  to  whom  it  is  directed  to  levy  upon  and  sell  prop- 
erty to  be  found  in  his  county  onh',  and  if  none  can  be  there 
found  it  will  be  his  duty  to  return  the  writ  accordingly.  But 
no  reason  exists  why  the  legislature  may  not  confer  power 
upon  sherifiFs  to  sell  lands  not  lying  within  the  county,  or  to 
perform  other  duties  in  respect  of  property  within  the  state. 
Such  power  is  constantly  exercised  in  sales  under  decrees  in 
chancery  throughout  the  state,  without  detriment  to  any  pub- 
lic or  private  interest.  Has  this  power  been  conferred  on 
sheriffs  in  cases  like  the  one  at  bar? 

We  said  in  Schuck  v.  Gerlach,  101  111.  338:  "  Redemptions 
are  looked  upon  with  favor,  and,  where  no  injury  is  to  follow, 
a  liberal  construction  will  be  given  our  redemption  laws,  to 
the  end  that  the  property  of  the  debtor  may  pay  as  many  of  the 
debtor's  liabilities  as  possible."  When  the  time  in  which 
the  debtor  may  redeem  from  a  valid  sale  of  his  property  ha<? 
expired  he  has  no  further  right  to,  or  interest  in,  the  property 
sold:  Jones  v.  Thompson,26  111.  177;  Massey  v.  We8cott,40  111. 
160;  Pearson  v.  Pearson,  131  111.  464;  Smith  v.  Mace,  137  111. 
68;  and  any  excess  over  the  amount  necessary  to  redeem 
must  be  lost  to  him,  unless,  by  redemption,  it  is  further 
applied  in  payment  of  his  debts.  To  facilitate  this  humane 
purpose,  as  well  as  to  protect  junior  judgment  and  decree 
creditors,  successive  redemptions  are  allowed.     The  tf  r\\  c^ 
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being  remedial,  is  to  be  construed  liberally  to  eflfectuate  the 
remedy  and  carry  out  its  evident  spirit  and  purpose. 

We  have  already  seen  that  when  tracts  of  land  are  sold  en 
masse  they  can  be  redeemed  only  in  like  manner,  and  it  is 
equally  well  settled  that  the  sheriff,  in  selling  under  the  exe- 
cution upon  which  redemption  is  made,  must  offer  and  sell 
the  land  en  masse.  In  Oliver  v.  Croswell,  42  111.  41,  this  court 
held  that  when  two  lots  of  land  had  been  sold  together  under 
execution,  a  judgment  creditor  who  seeks  to  redeem  from  such 
**•  sale  must  cause  the  lots  to  be  sold  together  under  his 
execution  in  like  manner  as  they  were  sold  originally,  in 
order  to  consummate  the  redemption,  and  that  when  he 
caused  the  lots  to  be  sold  separately  on  his  execution  he  was 
to  be  regarded  as  having  abandoned  his  redemption  and  to 
have  made  his  sale  wholly  independent  of  it.  The  reason  for 
the  rule  is  obvious.  When  sales  are  thus  made  it  would  be 
impossible  to  determine  what  portion  of  the  money  required 
to  redeem  should  be  applied  in  redemption  of  each  separate 
tract,  hence  the  statute  allows  redemption  to  be  made  only  in 
like  parcels  and  quantities  in  which  the  land  was  sold,  and 
having  redeemed  en  masse,  as  he  must  do,  the  statute  (c.  77, 
sec.  21),  provides  that  the  redeeming  judgment  or  decree  cred- 
itor "  shall  be  considered  as  having  bid  at  such  sale  (i.  e.,  the 
sale  on  his  execution),  the  amount  of  the  redemption  money 
so  paid  by  him,"  to  redeem,  with  interest  and  costs.  If  no 
more  is  bid,  the  premises  redeemed  are  to  be  struck  off  to  the 
person  making  the  redemption,  at  that  bid,  and  a  deed  is  to 
be  forthwith  executed ;  but  if  more  is  bid  than  the  redemption 
money,  interest,  and  costs  of  the  redemption  and  sale,  redemp- 
tion therefrom  is  again  allowed  within  sixty  days  from  the 
last  sale  (sec.  22),  and  so  on,  until  a  sale  shall  be  made  at 
which  no  more  than  the  redemption  money,  interest  thereon, 
and  costs  shall  be  bid:  Sec.  23. 

It  is  manifest  that  the  sheriff  or  the  creditor  is  not  author- 
ized to  divide  up  the  bid  the  creditor  is  to  be  held  to  have 
made  in  consummation  of  his  redemption,  and  to  apportion 
it  upon  the  tracts  of  land  severally.  An  attempt  to  do  so 
would  be  a  clear  departure  from  the  mode  prescribed  by  the 
statute,  an  observance  of  which  alone  authorizes  redemption. 
If,  then,  when  land  is  sold  en  masse  lying  in  two  or  more 
counties  it  can  only  be  redeemed  together,  and  must  be 
offered  and  sold  en  masse  after  redemption,  it  follows,  that  if 
the  sheriff  of  one  county  or  the  other  cannot  sell  under  an 
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execution  directed  to  him,  no  statutory  redemption  can  be 
made.  That  such  **"  cases  may  frequently  occur  will  be 
conceded,  and  it  must  be  presumed  that  they  were  within  the 
legislative  contemplation  in  the  passage  of  tlie  acts  providing 
for  redemption.  It  is  clear  from  the  language  of  section  20 
of  the  act,  that  it  was  intended  to  confer  a  right  of  redemp- 
tion upon  judgment  and  decree  creditors  in  all  cases  where 
the  debtor  may  redeem  under  the  statute,  and  fails  to  do  so' 
within  the  time  limited.  If  the  redemption  is  not  made  by 
the  debtor  within  twelve  months,  as  provided  in  section  18 
of  the  act,  then  any  judgment  or  decree  creditor  may,  within 
the  three  months  following,  redeem,  and  the  manner  of  per- 
fecting the  redemption,  in  all  cases  falling  within  the  statute, 
is  prescribed:  Sec.  20.  No  one  will  for  a  moment  question 
the  right  of  the  debtor  to  redeem  from  the  foreclosure  sale, 
and,  if  he  had  such  right,  and  failed  to  exercise  it  as  pre- 
scribed, the  right  is  by  the  statute  expressly  conferred  on 
judgment  creditors. 

The  right  to  redeem  by  a  judgment  or  decree  creditor,  when 
the  redemption  is  made  in  accordance  with  the  provisions  of 
the  statute,  carries  with  it  fhe  right  to  have  the  property  sold 
upon  the  execution  under  which  the  redemption  is  made,  to 
repay  the  redemption  money,  interest  thereon  and  costs,  and 
in  satisfaction  of  the  redeeming  creditor's  execution.  Sec- 
tion 20  prescribes  that  upon  the  redemption  being  made,  the 
sheriff,  or  other  proper  ofiBcer  having  the  execution  under 
which  the  redemption  is  made,  shall  advertise  and  offer  the 
premises  for  sale  under  the  execution,  as  in  other  sales  on 
like  process.  The  power  of  the  sheriff  is  not  limited  to  sale 
of  property  in  his  county,  but  the  duty  is  imposed,  generally, 
to  sell  the  premises  redeemed,  and  his  authority  to  thus  sell 
is  not  at  all  affected  by  the  fact  that  one  or  more  of  the  tracts 
of  land  included  in  the  redemption  are  situated  in  another 
county.  In  respect  of  the  debtor,  and  his  rights  in  the  prop- 
erty, the  judgment  creditors  were,  by  their  redemption  under 
valid  process,  substituted  for  the  original  purchaser,  and  all 
the  rights  and  equities  he  acquired  by  his  purchase,  by  oper- 
ation of  law,  ***  passed  to  and  vested  in  them,  to  be  worked 
out  for  their  benefit  by  a  resale  of  the  property  under  their 
executions:  Herdman  v.  Cooper,  138  111.  583;  Shroeder  v. 
Bouer,  140  111.  135;  Smith  v.  Mnee,  137  III  68. 

The  redemption,  so  far  as  it  depended  upon  the  validity  of 
the  process  and  the  acts  of  the  creditors  seeking  to  redeem, 
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was  made  in  conformity  with  the  law,  and  the  sheriflF  of 
DuPage  county,  in  execution  of  the  writs  in  his  hands,  was 
authorized  and  required  by  the  statute  to  complete  the  redemp- 
tion by  a  sale  of  the  property  as  a  whole,  in  like  manner  as 
it  had  been  sold  at  the  prior  sale.  When  appellant  obtained 
his  deed  from  Hoffmeier  the  right  of  redemption  of  the  latter 
had  expired,  and  his  rights  were  gone.  At  most,  Hoffmeier 
could  only  have  had  a  right  of  redemption  from  the  sale 
under  appellees'  executions.  Neither  the  debtor  nor  appel- 
lant, or  any  other  person,  made  redemption  therefrom,  and, 
upon  expiration  of  the  time  allowed  therefor,  the  sheriff,  in 
conformity  with  the  statute,  executed  and  delivered  his  deed, 
conveying  the  property  to  appellees,  as  he  was  by  the  statute 
required  to  do.  We  are  of  opinion  that  thereby  the  title  to 
the  land  in  controversy  was  conveyed  to  appellees,  and  that 
appellant  took  nothing  by  his  deed  from  the  debtor. 

It  is  also  urged  that  appellees,  at  the  time  of  filing  their 
bill,  were  not  in  possession  of  the  premises,  or,  if  tliey  were, 
that  their  possession  was  tortious,  and  therefore  the  bill  can- 
not be  maintained.  No  profit  could  be  derived  by  an  extended 
discussion  of  the  facts  pertaining  to  that  subject.  It  must 
suffice  that  we  have  carefully  considered  the  pleadings  and 
evidence,  and  are  of  opinion  that,  as  against  appellant,  the 
chancellor  was  warranted  in  finding  that  appellees  were  not 
only  in  the  peaceable,  but  rightful,  possession  of  the  property. 

The  decree  of  the  circuit  court,  in  accordance  with  the 
prayer  of  the  bill,  was  correctly  entered,  and  will  be  affirmed. 

Decree  affirmed.  

ElxEOTTTiON — Redemption. — The  right  to  redeem  cannot  b«  enforced  nnlest 
the  terms  preacribed  by  the  statute  be  strictly  pursued:  Hill  r.  Walker,  6 
Cold.  424;  98  Am.  Dec.  465;  Waller  v.  Harris,  20  Wend.  S65;  82  Am.  Dec. 
690,  and  note;  Ex  parte  Bank  of  Monroe,  7  Hill,  177;  42  Am.  Deo.  61,  and 
note;  Teaboutv.  Jaffray,  74  Iowa,  29;  7  Am.  St.  Rep.  466,  and  note;  Sulli- 
van y.  Beny,  83  Ky.  198;  4  Am.  St.  Rep.  147;  Suiing  r.  Cook,  86  Tenn.  332; 
4  Am.  Bt  Rep.  766,  and  note. 
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VMAJTDxruarr  CoirvETANOBS — Wbkk  Anmullid. — If  Thbbb  Is  Orsat 

WsAKMESS  OF  MiHD  in  a  person  executing  a  conveyance,  though  not 
amountiti  to  absolute  disqualification,  and  the  consideration  given  for 
the  property  is  grossly  inadequate,  a  court  of  equity,  upon  proper  and 
reasonable  application  of  the  injured  party,  or  bis  representatives  or 
heirs,  will  interfere  and  set  the  conveyance  aside. 

Fraudulbnt  Conveyances— UnDns  Influbnck. — A  Complaint  ik  ait 
Action  to  Set  Aside  a  Fraudulent  Convetancb,  alleging  the  rela- 
tions of  the  parties,  the  great  age  and  feebleness  of  intellect  of  the 
grantor,  the  persistent  and  long-continued  importunities  of  the  grantee, 
the  gross  inadequacy  of  consideration,  together  with  the  nature  of  the 
transaction,  and  the  circumstances  surrounding  it,  joined  with  general 
allegations  of  undue  influence  and  fraud,  is  sufficient. 

Appbllatk  Practice — Review  of  Error  How  Secdbbd. — ^To  bring  an 
alleged  error  before  the  appellate  court  for  review  it  must,  in  general, 
be  first  brought  to  the  attention  of  the  trial  court,  so  that,  if  error 
in  fact  exists,  it  may  be  corrected  in  that  court. 

Practice.  — Findings  of  Fact  by  the  court,  if  within  the  issues  presented 
by  the  pleadings  and  supported  by  the  evidence,  cannot  be  contrary  to 
law. 

M.  W.  Fields,  J.  W.  Ewing,  C.  A.  BmHrkj  and  J.  W.  Brady, 
for  the  appellants. 

A.  P.  Twineham,  W.  D.  Robinson,  and  L,  C,  EmbrUt  for  the 
appellees. 

***•  Howard,  J.  This  was  an  action  by  appellees  against 
appellants  to  set  aside  deeds,  and  for  partition  of  lands.  It  is 
here  on  appeal  for  the  second  time:  Ashmead  v.  Reynolds,  127 
Ind.  441.     On   the  former  trial  there  was  a  judgment  for 
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appellees,  which  was  reversed  on  the  appeal,  for  the  reason 
that  the  original  complaint  did  not  allege  a  sufficient  dis- 
affirmance of  the  deeds. 

On  the  return  of  the  case  for  a  retrial,  an  amended  com- 
plaint was  filed  in  two  paragraphs.  The  cause  was  tried  by 
the  court,  and,  at  the  request  of  appellants,  the  court  found 
the  facts  specially,  finding  for  appellees  under  the  first  para- 
graph of  the  complaint. 

The  appellants  assign  as  errors  the  overruling  of  the 
demurrer  to  the  first  paragraph  of  the  complaint,  the  conclu- 
sions of  law  on  the  facts  found,  and  the  overruling  of  the 
motion  for  a  new  trial. 

The  first  paragraph  of  the  complaint  alleges,  that,  on  the 
twenty-eighth  day  of  May,  1888,  Joseph  H.  Reynolds  was  the 
owner  of  the  land  described  in  the  complaint;  that  on  said  day, 
and  for  more  than  six  months  prior  thereto,  the  said  Joseph 
H.  Reynolds  was  more  than  eighty  years  old,  sick,  and  greatly 
enfeebled  both  in  body  and  mind,  and  by  reason  thereof  easily 
susceptible  to  the  influence,  arts,  and  persuasions  of  others, 
and  during  said  period  of  time  the  appellant,  Josepii  R.  Ash- 
mead, who  was  the  nephew  of  said  Reynolds,  well  knowing 
his  weak  and  enfeebled  condition,  as  aforesaid  and  corruptly 
contriving  and  intending  to  profit  thereby,  and  to  defraud 
the  said  Reynolds  out  of  said  farm,  made  frequent  visits  to 
him,  and  by  means  of  continuous,  persistent,  and  undue  *** 
persuasion  and  importunity,  and  undue,  corrupt,  and  over- 
powering influence  exercised  by  the  said  Ashmead,  over  and 
upon  the  said  Reynolds,  so  wrought  upon  the  mind  and  incli- 
nations of  said  Reynolds,  that,  on  said  day,  the  said  Ashmead 
procured  from  said  Reynolds  an  agreement  in  writing,  whereby 
said  Reynolds  agreed  and  undertook — without  any  consider- 
ation therefor,  whatever,  at  the  time  paid  or  given  by  the  said 
Ashmead,  and  without  the  said  Ashmead  having  promised  or 
agreed  to  return  or  pay  any  reasonable  or  adequate  consider- 
ation therefor — to  convey  to  said  Ashmead  the  lands  and 
farm  aforesaid;  and  pursuant  to  said  agreement,  and  by  the 
means  aforesaid,  said  Ashmead  on  said  day  procured  from 
said  Reynolds,  in  consummation  of  said  agreement,  certain 
deeds  of  conveyance,  which  were  then  executed  by  said  Rey- 
nolds to  said  Ashmead,  and  which  purported  to  convey  in  fee 
simple  said  lands  to  said  Ashmead;  nor  has  said  Ashmead 
ever  paid  or  given  any  consideration  for  said  deeds  whatever; 
that  at  the  time  of  the  execution  of  the  agreement  and  con- 
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Teyancefl  the  lauds  were  of  the  value  of  nine  thousand  dol- 
lars; that  neither  said  agreement  nor  Baid  deeds  were  the  act 
or  deed  of  said  Reynolds,  but  were  procured  by  said  Ashmead 
through  the  corrupt,  fraudulent,  and  dishonest  practices  and 
means  aforesaid,  by  which  the  will  and  intent  of  said  Rey- 
nolds were  by  tlie  said  Ashmead  wholly  overpowered  and 
controlled;  that  at  said  time  said  Reynolds  had  many  rela- 
tives who  were  nearer  of  kin  to  him  li)nn  the  said  Ashmead, 
and  were  the  proper  subjects  of  his  bounty,  which  relatives 
and  their  descendants  are  the  appellees;  that  afterwards, 
on  the  eighteenth  day  of  August,  1888,  the  said  Reynolds 
departed  this  life  intestate,  leaving  as  his  sole  heirs  the  appel- 
lees and  said  appellant;  that  after  his  death,  and  prior  to 
the  commencement  of  this  action,  appellees  disaffirmed  said 
deeds  and  agreement,  and  notified  said  Ashmead  **•  that 
the  same  had  been  procured  by  fraud  and  the  undue  practices 
and  influences  aforesaid,  and  that  they  refused  to  be  bound 
by  the  same,  whereupon  said  Ashmead  declared  that  he  was 
the  exclusive  owner  of  said  lands  by  virtue  of  said  deeds;  that 
he  had  it  solid  and  proposed  to  hold  the  same;  setting  out 
also  the  respective  ownerships  of  the  parties  to  said  lands, 
and  praying  the  cancellation  of  said  deeds  and  for  partition. 

The  court  below  held  this  complaint  suflicient.  Appel- 
lants contend  that  it  is  not,  claiming  that  the  facts  constitut- 
ing undue  influence  and  fraud  are  not  sufficiently  stated. 
The  allegations,  in  this  respect,  are  that  Reynolds  was  greatly 
enfeebled  in  mind  and  body,  and  over  eighty  years  of  age, 
when  he  made  the  deeds,  and  that  he  died  between  two  and 
three  mouths  thereafter;  that  his  feeble  condition  of  mind 
and  body  had  existed  for  six  months  before  the  time  of  mak- 
ing the  deeds,  rendering  him  easily  influenced  by  others,  and 
that  during  this  period  Ashmead,  who  was  the  nephew  of 
Reynolds,  well  knowing  his  weak  and  enfeebled  condition, 
corruptly  contriving  and  intending  to  profit  thereby,  and  to 
defraud  Reynolds  of  his  said  farm,  made  frequent  visits  to 
him,  and  by  means  of  continuous,  persistent,  and  undue  per- 
suasion and  iuiportunity,  and  undue  overpowering  influence, 
80  wrought  upon  the  mind  of  Reynolds  as  to  persuade  him  to 
deed,  without  consideration,  his  farm,  then  worth  nine  thou- 
s;jnd  dollars;  that  said  deeds  were  not  the  act  or  deed  of 
Reynolds,  but  of  Ashmead,  by  whom  the  will  and  intent  of 
Reynolds  were  wholly  overpowered  and  controlled. 

In  Wray  v.  Wray,  32  Ind.  126,  the  following  is  quoted  and 
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approved:  "Where  a  party  is  weak  and  enfeebled  in  mind  by 
reason  of  age,  or  from  any  other  cause,  and  another  takes 
advantage  of  such  weakness,  and  by  any  artifice,  or  cunning, 
or  undue  influence  he  may  possess,  **'  or  by  any  improper 
practices,  induces  such  person  to  execute  a  contract,  which,  in 
the  free  use  and  exercise  of  his  deliberate  judgment,  he  would 
not  have  entered  into,  such  a  contract  would  be  set  aside  for 
fraud." 

In  8  Am.  &  Eng.  Ency.  of  Law,  649,  undue  influence  is 
defined  to  be  **  any  improper  or  wrongful  constraint,  machina- 
tion, or  urgency  of  persuasion  whereby  the  will  of  a  person  is 
overpowered,  and  he  is  induced  to  do  or  forbear  an  act  which 
he  would  not  do,  or  would  do,  if  left  to  act  freely.  It  gener- 
ally occurs  where  one  of  the  parties  is  weak  in  intellect  or  so 
situated  or  related  to  the  other  as  to  be  peculiarly  under  his 
influence.  '  It  matters  not  what  the  relation  is,  if  confidence 
is  reposed  and  influence  obtained.' "  And  the  same  authority, 
in  a  note,  adds:  "Where  one  of  the  parties  is  very  old  and 
feeble,  illiterate,  weak-minded,  or  intoxicated,  very  slight 
additional  circumstances  of  suspicion  will  cast  the  burden  oq  . 
the  other  party." 

In  Allore  v.  Jewell,  94  U.  S.  506,  a  case  similar  to  this,  Mr:. 
Justice  Field,  speaking  for  the  court,  said:  "It  is  not  neces- 
pary,  in  order  to  secure  the  aid  of  equity,  to  prove  that  the 
deceased  was  at  the  time  insane,  or  in  such  a  state  of  mental 
imbecility  as  to  render  her  entirely  incapable  of  executing  a 
valid  deed.  It  is  sufficient  to  show  that,  from  her  sickness 
and  infirmities,  she  was  at  the  time  in  a  condition  of  great 
mental  weakness,  and  that  there  was  gross  inadequacy  of  con- 
sideration for  the  conveyance.  From  these  circumstances^ 
imposition  or  undue  influence  will  be  inferred. 

"  In  the  case  of  Harding  v.  Wheaton,  reported  in  2  Mason, 
878,  a  conveyance  executed  by  one  to  his  son-in-law,  for  a 
nominal  consideration,  and  upon  a  verbal  arrangement  that 
it  should  be  considered  as  a  trust  for  the  maintenance  of  the 
grantor,  and  after  his  death  for  the  benefit  of  his  heirs,  was^ 
after  his  death,  set  aside,  **^  except  as  security  for  actual 
advances  and  cliarges,  upon  application  of  his  heirs,  on  the 
ground  that  it  was  obtained  from  him  when  his  mind  was 
enfeebled  by  age  and  other  causes.  'Extreme  weakness,' 
said  Mr.  Justice  Story,  in  deciding  the  ease,  '  will  raise  an 
almost  necessary  presumption  of  imposition,  even  wherj  it 
stops  short  of  legal  incapacity;  and  though  a  ooutract,  in  th» 
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ordinary  course  of  things,  reasonably  made  with  such  a  per- 
son, might  be  admitted  to  stand,  yet  if  it  should  appear  to  be 
of  such  a  nature  as  that  such  a  person  could  not  be  capable 
of  measuring  its  extent  or  importance,  its  reasonableness  or 
its  value,  fully  and  fairly,  it  cannot  be  that  the  law  is  so  muct 
at  variance  with  common  sense  as  to  uphold  it'  The  case 
subsequently  came  before  this  court,  and,  in  deciding  it,  Mr. 
Chief  Justice  Marshall,  speaking  of  this,  and,  it  would  seem, 
of  other  deeds  executed  by  the  deceased,  said:  '  If  these  deeds 
were  obtained  by  the  exercise  of  undue  influence  over  a  man 
whose  mind  had  ceased  to  be  the  safe  guide  of  his  actions,  it 
is  against  conscience  for  him  who  has  obtained  them  to  derive 
any  advantage  from  them.  It  is  the  peculiar  province  of  a 
court  of  conscience  to  set  them  aside.  That  a  court  of  equity 
will  interpose  in  such  a  case  is  amongst  its  best-settled  prin- 
ciples':  Harding  v.  Handy,  11  Wheat.  125. 

"The  same  doctrine  is  announced  in  adjudged  cases,  almost 
without  number;  and  it  may  be  stated  as  settled  law,  that 
whenever  there  is  great  weakness  of  njind  in  a  person  execut- 
ing a  conveyance  of  land,  arising  from  age,  sickness,  or  any 
other  cause,  though  not  amounting  to  absolute  disqualifica- 
tion, and  the  consideration  given  for  the  property  is  grossly 
inadequate,  a  court  of  equity  will,  upon  proper  and  reason- 
able application  of  the  injured  party  or  his  representatives  or 
heirs,  interfere  and  set  the  conveyance  aside":  See,  also, 
Spargur  v.  Hall,  62  Iowa,  ***  498;  Davis  v.  Dean,  66  Wis. 
100;  Wartemberg  v.  Spiegel,  31  Mich.  400;  Birdsong  v.  Bird- 
song,  2  Head,  289;  Samuel  v.  Marshall,  3  Leigh,  567;  Ikerd  v. 
Beavers,  106  Ind.  483. 

In  the  case  before  us  the  maker  of  the  conveyances,  as 
alleged  in  the  complaint,  "  was  more  than  eighty  years  old, 
sick,  and  greatly  enfeebled  both  in  body  and  mind,"  while  the 
consideration  given  for  the  property  was  certainly  grossly 
inadequate,  if,  indeed,  there  was  any  consideration  at  all.  It 
would  seem,  in  addition,  that  the  allegations  of  undue  influ- 
ence, or  rather  of  complete  ascendency  over  the  will  of  the 
aged  man  by  his  young  relative,  are  full  and  complete.  It 
is  not  necessary  to  state  in  a  complaint  all  the  facts  going  to 
establish  the  fact  of  undue  influence;  such  facts  are,  for  the 
most  part,  evidentiary,  and  so  may  be  made  matter  of  proof. 
In  this  case  the  necessary  allegations — those  as  to  the  rela- 
tions of  the  parties,  particularly  the  great  age  and  feebleness  of 
intellect  of  the  grantor,  and  the  persistent  and  long-continued 
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importunities  of  the  grantee,  the  gross  inadequacy,  or  rather 
the  want  of  consideration,  and  other  circumstances  surround- 
ing the  transaction,  and  the  nature  of  the  transaction  itself — 
are  fully  made;  and  these,  joined  with  the  general  allegation 
of  undue  influence  and  other  allegations  indicating  fraud,  are 
sufficient. 

"  Fraud  is  not  a  thing  susceptible  of  ocular  observation  or 
physical  demonstration.  Yet  its  existence  in  a  given  case 
may  be  sufficiently  demonstrated  for  judicial  purposes,  and 
to  warrant  judicial  action,  by  intrinsic  evidence  of  unfairness 
in  the  contract  or  transaction  itself":  Burch  v.  Smith,  15  Tex. 
219;  65  Am.  Dec.  154.  See,  also,  1  Story's  Equity  Jurispru- 
dence, 246;  Reed  v.  Peterson,  91  111.  288;  Fisher  v.  Bishop,  108 
N.  Y.  25;  2  Am.  St.  Rep.  357;  Cadwallader  v.  West,  48  "• 
Mo.  483;  Miller  y.  Rivers,  138  Pa.  St.  270;  McCormick  v.  Malin, 
5  Blackf.  509;  Marshall  v.  Billingsly,  7  Ind.  250;  McLean  v. 
Equitable  Life  etc.  Soc,  100  Ind.  127;  50  Am.  Rep.  779. 

The  authorities  adduced  by  appellants  are  not  in  point,  as 
we  think. 

In  Darnell  v.  Rowland,  30  Ind.  342,  the  well-established  rule 
is  stated,  that  weakness  of  mind  alone  does  not  render  one 
incapable  of  making  a  contract.  Such  weakness  of  mind, 
however,  the  opinion  states,  may  become  a  controlling  circum- 
stance when  connected  with  others  facts  tending  to  establish 
fraud.  Wray  v.  Wray,  32  Ind.  126,  is  rather  ngainst  the  posi- 
tion taken  by  appellants.  In  Jagera  v.  Jagers,  49  Ind.  428, 
the  rule  is  repeated,  that  mere  "feebleness  of  mind  has  never 
been  held  sufficient  to  set  aside  a  deed,  where  the  grantor  was 
of  sound  mind."  The  court,  in  that  case,  however,  adds  that 
•'  some  of  the  authorities  hold  that  it  may  be  taken  into  con- 
sideration, in  connection  with  other  circumstances."  In  that 
case,  no  other  circumstances  were  stated  in  the  complaint 
The  case  is  quite  unlike  the  one  now  before  the  court.  The 
grantor  in  that  case  was  of  sound,  though  feeble,  mind,  and 
the  representations  made  to  him  by  his  wife  were  concerning 
matters  equally  within  the  knowledge  of  both  parties. 

What  has  been  said  concerning  the  demurrer  to  the  com- 
plaint applies,  in  great  measure,  to  the  second  assignment  of 
error,  that  the  court  erred  in  its  conclusions  of  law  on  the 
facts  found.  The  facts  found  by  the  court  are  substantially 
the  facts  which  are  alleged  in  the  complaint,  and  which,  by 
the  assignment  of  error,  are  thus  admitted  to  be  true. 

That  the  finding  by  the  court  was  not  more  complete,  or 
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that  Bome  of  the  issues  were  not  passed  upon  in  the  **'  find- 
ing, cannot  be  considered  under  this  assignment  of  error. 

To  bring  an  alleged  error  before  this  court  for  review,  it 
must,  in  general,  be  first  brought  to  the  attention  of  the  trial 
court,  so  that,  if  the  error  in  fact  exists,  it  may  be  corrected 
in  that  court.  There  was,  in  this  case,  no  motion  for  a  venire 
de  novo,  no  motion  for  judgment  for  appellants  on  the  finding, 
nor  any  reason  given  in  the  motion  for  a  new  trial  calling  the 
court's  attention  to  any  error  in  the  finding,  if  such  error 
existed. 

But  we  have  carefully  considered  the  findings  made  by  the 
court,  and  are  of  opinion  that  all  the  material  facts  put  in 
issue  by  the  pleadings  are  fully  found.  From  these  facts 
80  found  the  conclusions  of  law  stated  necessarily  follow, 
that  the  deeds  in  question  are  void,  and  that  appellees  and 
appellant  Joseph  R.  Ashmead  are  the  owners,  as  tenants  in 
common,  of  the  lands  therein  described,  and  attempted  to  be 
conveyed,  and  that  said  lands  should  be  partitioned  amongst 
them  in  the  proportions  named. 

The  reasons  given  for  the  motion  for  a  new  trial  are:  That 
the  finding  is  not  sustained  by  the  evidence,  and  that  it  i» 
contrary  to  law.  There  is  certainly  evidence  in  the  record 
to  support  the  finding,  and  that,  according  to  the  well-known 
rule  of  this  court,  is  suflBcient.  Why  the  finding  should  be 
held  contrary  to  law  we  are  not  informed.  The  finding  is 
within  the  issues  presented  by  the  pleadings,  and  is  supported 
by  the  evidence;  it  cannot,  consequently,  be  contrary  to  law. 

We  have  found  no  available  error  in  the  record.  The  judg- 
ment is  therefore  affirmed,  with  costs. 

Dbsds— Setting  Aside — Undue  iNFLaENOB — Inadeqttatb  Considera- 
tion.— A  deed  may  be  avoided  by  the  vendor  when  an  undue  influence  has 
been  exercised  by  the  vendee  on  an  aged  vendor  of  weak  mind:  Seville  v. 
Jones,  74  Tex.  148;  Oraham  v.  Bureh,  44  Minn.  '33;  Kelly  v.  Smith,  73  Wis. 
191;  Matlock  v.  Shaffer,  61  Kan.  208;  37  Am.  St.  Rep.  270,  and  note.  A 
deed  by  a  nephew  of  weak  Intellect,  of  all  his  land  to  his  nnole  for  an  inad- 
equate consideration,  where  the  deed  was  obtained  by  exciting  hia  fears  in 
reference  to  a  pretensive  claim  asserted  for  that  purpose,  will  be  set  aside: 
Oaston  V.  Bennett,  80  S.  C.  467.  See,  also,  Moore  v.  Moore,  81  Cal,  195.  A 
deed  executed  by  a  weak  man  in  necessitous  eircumstances,  by  which  he 
transferred  his  rights  for  a  most  inadequate  price,  will  be  set  aside:  Bureh. 
V.  Hurst,  %  Desaus.  Eq.  273;  5  Am.  Dec.  549.  See  the  extended  notes  to 
Oant  V.  Hunsucker,  55  Am.  Dec.  411,  and  McArthur  v.  Johnson,  93  Am.  Deo. 
696,  where  this  subject  is  thoroughly  discussed. 

Appeal. — Error  Not  Objected  to  Before  the  Trial  Cottrt  eannot 
be  reviewed  on  appeal:  Simon  v.  State,  31  Tex.  Crim.  Rep.  186;  37  Am.  Sk 
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Rep.  802,  and  note;  Cronfeldt  v.  Arrol,  50  Minn.  327;  36  Am.  St.  Rep.  648; 
Williama  ▼.  Chicago  etc  Ry.  Co.,  112  Mo.  463;  34  Am.  St.  Rep.  403.  See, 
further,  on  this  subject,  the  extended  note  to  Chajmum  r.  CUy  ^^oundl,  13 
4m.  St.  Kep.  685. 
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[134  INDIAKA,  148.] 

Plkadtno.— A  Complaint  Most  Be  Consitiubd  according  to  !tt  general 
scope  and  tenor,  as  appears  from  the  averments,  and  the  prayer  does 
not  control  and  determine  its  su£5ciency.  If  the  trial  court  has  placed 
•  reasonable  construction  upon  averments,  which  might  bear  two  con- 
structions,  the  appellate  court  ia  always  disposed  to  adhere  to  the  con- 
struction  of  the  trial  court. 

Exbcutor's  Salzs — Collateral  Attack. — If  the  reccvxl  shows  that  an 
executor's  sale  was  made  to  a  third  person,  not  disqualified  from  pur- 
chasing, the  fact  that  the  executor  wm  the  real  purchaser  must  ba 
shown  by  proof  dehors  the  record,  and  the  sale  is  not  void,  but  voidable, 
and  has  full  force  aud  effect  until  set  aside  in  proper  proceedings. 

Judicial  Proceedings — Collateral  Attack. — Parties  and  privies  to 
judicial  proceedings  cannot  show  their  invalidity  in  collateral  proceed- 
ings by  bringing  forward  matter  extraneous  to  the  record. 

Executor's  Sale — Trust  When  Arises. — If  an  executor  purchases  indi- 
rectly of  himself  through  a  third  person,  the  estate  is  held  in  trust  by 
•ach  executor  for  the  heirs  at  law  or  other  persons  interested,  who  may 
have  the  trust  declared  upon  proper  application. 

F.  Winter  and  J.  B.  Elam,  for  the  appellants. 

H.  J.  Milligan,  for  the  appellees. 

***  Olds,  J.  Levy  Comegys  died  testate,  owning  certain 
real  estate  in  Marion  county,  Indiana.  The  appellant  Olivia 
Comegys,  who  was  the  widow  of  the  testator,  took  under  the 
law,  and  by  partition  a  portion  of  the  real  estate  so  owned  by 
the  testator  was  set  off  to  her.  The  ***  portion  so  set  oflF  to 
the  widow  being  of  greater  value  than  her  interest  in  the 
whole,  it  was  adjudged  that  the  portion  so  set  off  to  her 
should  be  charged  with  the  excess  in  value,  about  $900,  in 
favor  of  the  devisees  of  the  remainder.  The  title  to  that  por- 
tion not  set  apart  to  the  widow  vested  in  the  appellees  and 
other  children  and  grandchildren  of  the  testator  by  devise 
under  the  will.  The  widow  was  appointed  and  qualified  as 
executrix  of  the  will  of  her  husband.  She  took  the  personal 
estate  at  its  appraised  value  to  apply  on  the  $500  due  to  her 
88  widow,  and  canceled  the  remainder  of  the  $500  by  credit- 
ing it  upon  the  sum  so  charged  against  the  real  estate  so  set 
apart  to  her  in  the  partition  proceeding.     The  executrix  filed 
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a  claim  in  her  own  favor  against  said  estate  in  a  sum  exceed- 
ing $1,000  and  interest,  and  procured  its  allowance,  the 
amount  allowed  heing  some  over  $1,500.  She  canceled  the 
remainder  of  the  sum  charged  against  the  real  estate  so  set 
oflF  to  her  by  crediting  it  upon  the  claim  so  allowed  in  her 
favor,  which  left  apparently  due  on  her  claim  over  $1,110, 
and  she  assigned  said  claim  to  her  son  James,  and  James 
also  filed  a  claim  against  said  estate  in  his  own  favor  for 
about  $2,000,  which  the  executrix  allowed.  She  obtained  an 
order  of  court  for  the  sale  of  the  real  estate  of  which  the 
testator  died  seised,  other  than  the  portion  set  apart  to  her  as 
aforesaid,  and  which  was  so  devised  to  the  appellees  and 
others  as  hereinbefore  stated,  for  the  payment  of  the  debts, 
tliere  being  but  one  claim  filed  against  the  estate  other  than 
those  of  herself  and  son  James.  In  pursuance  of  such  order 
she  sold  said  real  estate,  and  the  same  was  purchased  by  her 
said  son  James;  he  paid  no  money  on  the  amount  for  which 
he  bid  off  the  land,  but  paid  the  purchase  price  by  receipting 
the  amount  bid  on  the  claim  so  allowed  to  his  mother,  tlie 
executrix,  and  assigned  to  him,  and  the  amount  allowed  in 
his  favor.  The  sale  was  confirmed,  and  **•  final  settlement 
of  said  estate  made,  all  the  debts  being  paid  except  $200  of 
the  pretended  claim  of  the  executrix.  All  of  which  proceed- 
ings were  had  in  the  Marion  circuit  court.  Afterwards 
James  conveyed  the  land  so  purchased  by  him  to  his  mother, 
the  executrix.  The  appellees,  who  are  the  devisees  and  owners 
of  the  undivided  one-half  of  said  real  estate  so  sold  by  said 
executrix,  were,  during  all  of  the  time  from  the  death  of  the 
testator,  nonresidents  of  the  state,  and  all  were  under  dis- 
ability, some  under  disability  of  coverture,  and  others  under 
disability  of  infancy. 

The  appellees  brought  this  suit  in  the  superior  court  of 
Marion  county,  alleging  in  their  complaint  the  foregoing  facts, 
and  further  alleging  that  the  testator  had  been  twice  married^ 
and  by  each  marriage  had  children,  one  of  the  appellees  being 
a  daughter  by  the  first  wife,  and  the  others  children  of  another 
daughter  by  the  first  wife,  and  now  deceased,  and  that  James 
was  a  son  by  the  last  wife,  the  executrix,  and  lived  with  her. 

It  is  further  alleged  that  the  executrix  and  her  son  James 
entered  into  a  conspiracy  to  obtain  all  of  the  property  of  the 
testator,  in  pursuance  of  which  conspiracy  the  claim  was 
fraudulently  caused  to  be  allowed  in  favor  of  the  executrix; 
that  it  was  unjust,  and  nothing,  in  fact,  was  due  to  her;  that 
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she  assigned  it  to  James  for  the  purpose  of  having  him  pur- 
chase the  real  estate  at  the  sale  so  to  be  made  by  her  as 
executrix;  and  that  he  did  purchase  it,  but  that  the  purchase 
was  in  fact  made  for  the  executrix,  and  afterwards  James 
conveyed  the  land  to  her;  that  the  executrix  has  had  posses- 
sion of  said  real  estate  ever  since  the  testator  died,  and  re- 
ceived the  use  and  rents  and  profits  thereof,  amounting  to 
$3,000.  The  prayer  was  to  set  aside  the  sale,  and  that  the 
appellant  Olivia  Comegys  be  adjudged  to  hold  the  one-half 
of  said  real  estate  in  trust  for  the  appellees;  that  the  title 
thereto  *•'  be  quieted  in  them;  that  she  be  ordered  to  account 
to  them  for  the  one-half  of  the  rent;  that  the  pretended  satis- 
faction of  the  amount  charged  against  the  land  set  apart  to 
her  be  set  aside,  and  the  appellees  be  adjudged  to  have  a 
lien  on  said  land  for  the  one-half  of  the  amount;  and  there 
was  a  general  prayer  for  all  proper  relief. 

Ifesues  were  joined,  and  a  trial  was  had  in  the  superior  court 
at  special  term,  and  there  was  a  finding  in  favor  of  the  appel- 
lants. 

Appellees .  moved  for  a  new  trial  as  of  right,  which  was 
refused,  and  appellees  appealed  to  the  general  term,  assigning 
as  error  the  overruling  of  their  motion  for  a  new  trial,  and 
that  the  superior  court  had  no  jurisdiction  of  the  subject 
matter  of  the  action. 

At  general  term  the  court  reversed  the  judgment  at  special 
term,  holding  that  the  court  erred  in  refusing  a  new  trial  as 
of  right,  and  ordering  a  new  trial,  and  from  this  judgment 
appellants  appeal. 

It  is  contended  on  behalf  of  the  appellants  that  this  is  an 
attack  upon  the  proceedings  and  judgment  had  and  rendered 
in  the  circuit  court,  by  which  the  claim  in  favor  of  the  execu- 
trix was  allowed,  the  sale  of  the  real  estate  ordered,  had,  and 
confirmed,  and  the  estate  settled;  and,  furthermore,  if  the 
complaint  bears  any  other  construction,  it  must  be  held  to 
state  two  causes  of  action:  one  to  have  a  trust  declared  and 
the  title  to  the  one-half  of  the  real  estate  quieted  in  the  appel- 
lees, and  the  other  to  set  aside  the  sale  and  orders  and  judg- 
ments of  the  circuit  court;  that  if  this,  the  latter  construction, 
is  given,  and  the  superior  court  had  jurisdiction  of  the  subject 
matter  of  the  action,  having  joined  with  the  action  to  quiet 
title  the  action  to  set  aside  the  sale  and  judgment,  appellees 
are  not  entitled  to  a  new  trial  as  of  right;  that  a  new  trial 
cannot  be  granted  as  of  riglit,  except  they  are  entitled  to  a 
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new  trial  as  to  the  whole  case;  and  that  by  the  •**  joinder 
•of  a  cause  of  action,  in  which  they  are  not  entitled  to  a  new 
trial,  with  the  action  to  quiet  title  they  are  debarred  of  the 
-right  to  a  new  trial  as  of  right. 

It  must  be  admitted  that,  in  view  of  the  peculiarity  of  the 
'Complaint,  there  is  much  force  in  the  contention  of  the  appel- 
lants. The  complaint  was  certainly  not  drafted  on  any  very 
■definite  theory. 

If  the  complaint  is  to  be  construed  as  an  attack  on  the 
decree  ordering  the  sale  of  the  land,  the  sale  and  confirmation 
thereof,  and  the  order  allowing  the  claim  in  favor  of  the 
executrix,  and  seeking  to  set  them  aside,  and  reinstate  their 
«laim  and  lien  upon  the  land  set  apart  to  the  widow  on 
account  of  fraud,  then  the  action  should  have  been  brought 
in  the  court  in  which  the  original  proceedings  were  had. 

In  speaking  of  the  manner  of  setting  aside  judgments,  this 
court, in  the  case  of  Weissv.  Guerineau,  109  Ind.  438  (444),  says: 
^' These  methods,  however,  all  contemplate  proceedings  in  the 
case  in  which  the  unauthorized  judgment  is  alleged  to  have 
been  obtained."  There  may  cases  arise  in  which  a  court  of 
•equity  would  refuse  to  enforce  or  allow  a  defense  to  a  judg- 
ment shown  to  have  been  obtained  by  fraud;  but  proceedings 
to  set  aside  an  executor's  sale  of  real  estate,  and  allowances 
made  in  the  course  of  administration,  must  be  brought  in  the 
court  in  which  such  proceedings  were  had. 

A  complaint  must  be  construed  according  to  its  general 
-scope  and  tenor,  as  appears  from  the  averments,  and  the 
■prayer  will  not  control  and  determine  its  validity.  When  the 
trial  court  has  placed  a  reasonable  construction  upon  the  aver- 
ments of  the  complaint  which  might  bear  two  constructions 
this  court  will  be  disposed  to  adhere  to  the  construction  which 
it  received  by  the  trial  court. 

The  theory  which  must  have  been  taken  of  the  complaint 
**'  in  this  case  by  the  superior  court  in  taking  jurisdiction 
■and  trying  the  cause  was,  that  it  was  a  complaint  to  establish 
^appellee's  title  to  the  real  estate  and  to  quiet  the  title  to  the 
43ame  in  them,  on  the  theory  that  it  charged  fraud  and  collu- 
43ion  on  the  part  of  the  executrix  and  her  son  James,  and 
that  the  purchase  was  in  fact  made  for  the  executrix  by  and 
through  her  son  acting  for  her  while  she  was  still  executrix; 
-that  the  sale  and  conveyances  did  not  vest  title  absolute  in 
^he  appellant,  Olivia  Comegys,  but  that  she  took  it  in  trust 
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for  the  appellees  and  other  devisees  and  owners  of  the  land 
before  the  sale. 

As  appears  by  a  written  opinion  in  the  record,  this  was  the 
construction  and  theory  given  to  the  complaint  by  the  court 
in  general  terra,  and  the  averments  having  for  their  sole 
object  the  setting  aside  of  the  judgment  and  proceedings  in 
the  circuit  court  were  treated  as  surplusage,  being  made  in  a 
complaint  filed  in  a  court  having  no  jurisdiction  in  that 
behalf,  they  could  have  no  efifect,  and  would  not  be  allowed 
to  control  or  annul  the  averments  which  stated  a  good  cause 
of  action,  of  which  the  court  had  jurisdiction,  and  we  think 
this  a  reasonable  and  proper  construction  to  be  given  to  the 
complaint. 

With  this  construction  given  to  the  complaint,  it  leaves  the 
action  solely  an  action  to  establish  and  quiet  title  in  the 
appellees.  We  have  a  line  of  decisions  holding  that  a  pur- 
chase of  real  estate  by  an  executor  or  administrator  at  his 
own  sale  is  void:  See  Valentine  v.  Wysor,  123  Ind.  47  (56), 
and  authorities  there  cited. 

In  speaking  of  a  purchase  of  real  estate  by  an  adminis- 
trator, at  a  sale  made  on  an  execution  in  favor  of  the  estate 
which  he  represented,  this  court,  in  Murphy  v.  Teter,  56 
Ind.  545,  says,  the  sale  was  not  void,  but  voidable;  that 
the  purchaser  must  be  regarded  as  a  trustee,  and  that  the 
cestui  que  trust  might  have  the  sale  set  aside,  ^'^^  or  let  the 
eale  stand  and  cause  the  trustee  to  convey  the  title  to  them, 
upon  just  and  equitable  terms.  In  Valentine  v.  Wysor,  123 
Ind.  47,  it  is  said  that  a  sale  by  a  trustee  to  himself  is  void, 
and  authorities  are  cited  in  support  of  the  statement.  The 
same  statement  is  made  in  other  decisions.  While  this  may 
be  literally  true  where  the  record  shows  affirmatively  a  sale 
by  the  trustee,  executor,  or  administrator  to  himself,  yet  we 
think  where  the  record  does  not  affirmatively  show  such  fact, 
but,  on  the  contrary,  where  the  record  shows,  as  averred  in 
this  case,  that  the  sale  was  made  to  another  who  was  not  dis- 
qualified from  purchasing,  and  the  fact  that  the  trustee  was 
the  real  purchaser  must  be  shown  by  proof  dehors  the  record, 
the  sale  is  not  void,  but  voidable.  In  Earle  v.  EarU,  91  Ind, 
27  (42),  it  is  said:  "The  general  and  correct  rule,  as  estab- 
lished by  the  weight  of  authority,  is  that  a  judgment  by  a 
court  of  competent  jurisdiction  is  not  void,  unlestt  the  thing 
lacking,  or  making  it  so,  is  apparent  upon  the  face  of  the 
record.     If  the  infirmity  do  not  so  appear,  the  judgment  is  not 
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void,  but  voidable."  If  a  Bale  be  void,  it  raay  be  treated  as  a 
nullity,  and  it  is  not  necessary  to  set  it  aside  by  direct  attack, 
it  may  be  disregarded  in  collateral  proceedings;  but,  if  it  be 
voidable  only,  it  has  full  force  and  effect  until  set  aside  in 
proper  proceedings,  and  cannot  be  attacked  collaterally. 

The  facts  in  this  case  do  not  disclose  but  what  all  legal 
notfces  were  given  and  all  formalities  of  the  law  com- 
plied with  in  relation  to  the  administration  of  the  estate, 
the  allowance  of  the  claims,  the  ordering  of  the  sale  of  the 
real  estate,  and  in  the  making  of  the  sale  and  confirma- 
tion thereof,  and  final  settlement  of  the  estate.  It  is  well 
settled  that  parties  and  privies  to  proceedings  cannot 
show  their  invalidity  in  collateral  proceedings  by  bringing 
forward  matter  extraneous  to  the  record  itself:  Harmnn 
V.  Moore,  112  Ind.  221.  There  is  no  doubt  that  the  heirs 
***  or  devisees  in  this  case  might,  in  a  proper  proceeding,^ 
have  had  the  sale  set  aside,  on  showing  that  the  executrix 
was  in  fact  the  real  purchaser  at  her  own  sale;  that  tiirough 
collusion  she  had  her  son  purchase  for  her,  and  reconvey  tiie 
land  to  her  after  the  sale  was  confirmed.  As  to  whether  or 
not  the  sale  was  valid  depended  upon  the  fact  as  to  wlio  was 
the  purchaser.  According  to  the  averments  of  the  com- 
plaint, the  record  shows  the  son  James  to  have  been  the  pur- 
chaser. If  James  was  acting  in  collusion  with  his  mother, 
and  in  fact  made  the  purchase  for  her,  that  fact  brought 
forward  would  have  prevented  the  confirmation,  but  the  sale 
is  confirmed,  and  the  record  is  regular  and  valid  upon  its 
face,  showing  a  sale  made  by  the  executrix  to  one  havijig 
the  lawful  right  to  purchase.  The  fact  that  after  the  con- 
firmation James  conveyed  the  land  to  his  mother  does  not 
aflfect  the  validity  of  the  sale,  for  if  the  sale  was  a  valid  one 
at  the  time  it  was  made  and  confirmed,  it  would  not  be  ren- 
dered illegal  by  reason  of  the  fact  that  the  purchaser  after- 
wards conveyed  the  land  to  the  executrix.  We  think  sucli  a 
sale  voidable,  and  not  void,  and  that  while  the  devisees  might 
have  had  the  sale  set  aside  on  proper  application  and  proof, 
yet  they  have  the  right,  as  against  the  executrix,  to  allow  the 
sale  to  stand,  and  treat  her  as  a  trustee  holding  the  land  in 
trust  for  them,  and  maintain  an  action,  and  have  the  trust 
declared  and  their  title  to  the  land  quieted  upon  just  and 
equitable  terms.     Such  is  the  relief  sought  in  this  case. 

In  1  Perry  on  Trusts,  4th  ed.,  section  224.  it  is  said:  "  If  an 
executor  or  administrator  purchases  indirectly  of  himself 
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through  a  third  person,  and  takes  a  deed  to  himself  through 
Buch  third  person,  the  sale  will  be  void,  or  the  estate  will  be 
held  in  trust  by  such  administrator  or  executor  for  the  heirs 
at  law  or  other  persons  interested":  See  Perry  on  Trusts, 
sec.  225. 

***  The  action  being  one  to  quiet  title,  the  appellees  were 
entitled  to  a  new  trial  as  of  right.  As  we  have  said,  the 
appellees  could  only  have  their  title  quieted  on  just  and  equi- 
table terms,  accounting  to  the  executrix  for  what  is  due  her, 
if  any  thing,  but  no  question  as  to  the  basis  of  such  account- 
ing is  presented  to  this  court.  The  sole  questions  presented 
are  such  as  we  have  considered. 

There  is  no  error  in  the  record. 

Judgment  aflBrmed.  ^_^ 

EXECCTORS  AND  ADMINISTRATORS. — PCRCHASB  BY  AT  ThSTR  SALB:   See  the 

Dotes  to  Tillman  v,  Thomas,  13  Am.  St.  Rep.  46;  Commercial  etc  Assur.  Co. 
r,  Scammon,  9  Am.  St.  Rep.  620,  and  Dwiy/U  v.  Blackmail,  57  Am.  Deo.  136. 


Pennsylvania    Company  v.  Congdon. 

[134  Indiana,  226.] 

Appkllatb  PRAcrriCE — SurFiciKKCT  OF  Complaint. — All  minor  defects  in  & 
complaint,  not  challenged  in  the  trial  court,  are  cured  by  verdict,  aud 
the  complaint  must  stand  on  appeal,  unless  it  contains  some  fault  affect- 
ing  in  a  very  material  degree  the  cause  of  action,  as  the  omission  of  a 
fact  essential  to  its  existence. 

Master  and  Servant — Niglioemcb — Necessary  Allegations  and  Proof. 
To  enable  an  employee  to  recover  from  bis  employer  on  account  of  inju- 
ries received  by  reason  of  defective  places,  machinery,  appliances,  or 
incompetent  co-employees  it  is  generally  necessary  to  allege  and  prove 
that  the  employer  was  in  fault,  and  that  the  employee  was  without  fault, 
or  to  allege  and  prove  facts  from  which  such  fault  and  want  of  fault 
may  be  inferred. 

PmoxiMATK  Cause  is  the  efficient  canse — the  one  that  necessarily  sets  the 
otlier  causes  in  operation.  Causes  that  are  merely  incidental,  or  instru. 
ments  of  a  superior  or  controlling  agency,  are  not  the  proximate  causei^ 
though  they  may  be  nearer  in  time  and  more  immediate  to  the  result. 

Master  and  Servant — Neglioenob — Sufficibnoy  of  Complaint. — In  an 
action  by  a  brakeman  against  a  railway  company  to  recover  for  personal 
injuries  caused  by  a  defective  lantern  it  must  be  alleged  and  proved 
that  the  defect  was  known  to  the  company,  or  was  such  as,  with  rea- 
sonable diligence,  it  ought  to  have  been  known. 

Master  and  Servant — Neolioencb— SurFiciBNCY  of  Complaint. — In  aa 
action  by  a  brakeman  against  a  railroad  company  to  recover  for  injury 
oansed  by  reason  of  a  defective  lantern  furnished  him  by  the  company 
for  .his  necessary  use  ia  the  discharge  of  his  duty,  but  kept  in  his  oa»> 
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tody,  a  complaint  showing  that  the  brakeman  knew,  or  oaght  to  bar* 
known,  of  tbe  defect,  and  failing  to  allege  that  the  company  knew,  or 
ought  to  have  known,  with  the  exerci«>e  of  proper  diligence,  of  the  defect, 
is  iusnfllicient,  notwithstanding  a  general  allegation  that  the  defect  wm 
unknown  to  the  brakeman. 
Master  and  Skrvant — Negligence— Prescmption.— It  will  be  presumed 
that  a  brakeman,  eighteen  years  of  age,  who  had  been  in  the  railroad 
service  three  months,  had  sufficient  akill  and  experience  to  know  that  » 
lantern,  constantly  used  by  him,  would  go  out  because  not  properly 
guarded  from  the  wind,  so  as  to  charge  him  with  knowledge  of  its  con* 
dition,  and  the  duty  to  inform  tbe  company  thereoL 

BrackenridgBf  J.  Morris,  and  A.  Zollars^  for  the  appel- 
lant. 

L.  M.  Ninde  and  H.  W.  Ninde,  for  the  appellee. 

'"'  Howard,  J.  This  was  an  action  for  damages,  brought 
by  appellee  against  appellant,  resulting  in  a  verdict  and  judg- 
ment for  appellee. 

The  coniplaint  is  assailed  for  the  first  time  in  this  court. 
The  pertinent  averments  are  the  following: 

"In  June,  1888,  when  this  plaintiff  was  an  infant,  eighteen 
years  of  age,  said  defendant  employed  him  as  an  extra  brake- 
man  upon  its  train  of  freight-cars  running  upon  said  road, 
and  on  September  16,  1888,  plaintiff  was  still  continuing  in 
said  service  for  said  defendant,  and  plaintiff  was  young  and 
inexperienced  in  said  business,  and  unable  to  appreciate  and 
understand  all  the  dangers  and  hazards  of  said  business  in 
which  he  was  ro  engaged,  which  was  well  known  to  said 
defendant  on  said  16th  of  September,  1888;  that  on  said  16th 
of  tlieptember,  1888,  said  defendant  required  plaintiff  to  go 
upon  a  train  of  freight-cars  on  its  said  line  of  railroad  from 
Fort  Wayne  to  Chicago,  and  required  plaintiff,  upon  said  trip, 
....  to  act  as  front  brakeman  on  said  train;  that  plaintiff, 
as  requested  and  directed  by  defendant,  did  go  upon  said 
freight  train,  ....  and,  while  the  same  was  running  from 
Fort  Wayne  to  Wanatah,  ....  did  act  as  front  brakeman; 
that  when  said  train  arrived  at  Wanatah,  and  long  before  it 
arrived  there,  and  long  after  it  departed  therefrom,  it  was 
night-timo,  and  dark,  and  plaintiff  was  unable  to  perform  his 
duties  wiihout  the  aid  of  a  lantern  to  light  his  way,  and 
plaintiff  was,  for  some  time  before  the  receipt  of  the  injury, 
as  hereinafter  •'*  set  forth,  using  a  lantern  provided  for  his 
use  by  said  defendant,  in  lighting  his  way  in  discharging  his 
eaid  duties;  that  his  duty  as  such  brakeman  required  him 
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to  use  said  lantern  in  making  signals  to  other  trainmen  upon 
said  train;  that  said  train  was  equipped  with  air-brakes,  by 
the  use  of  which  the  engineer  of  said  train  could  stop  the 
same  suddenly,  and  would  so  stop  the  same  upon  proper 
signal  being  given;  that  the  lantern  so  furnished  by  defend- 
ant for  plaintiflf's  use,  and  which  he  was  then  using,  was 
defective,  and  not  properly  guarded  from  the  wind,  and  would 
go  out  when  properly  used  in  making  proper  signals,  which 
was  unknown  to  plaintiff;  that  shortly  after  said  train  started 
west  from  Wanatah,  and  while  plaintiff  was  upon  said  train, 
and  on  the  top  of  a  car  thereof,  in  the  proper  discharge  of  his 
duty,  he  waved  a  signal  with  his  said  lantern,  and  the  light 
in  the  same,  bj  reason  of  its  defective  condition,  went  out, 
and  plaintiff,  not  being  able  to  light  the  same  where  he  was, 
and  being  ignorant  of  the  proper  thing  to  do  under  the  cir- 
cumstances, and  having  received  no  instructions  from  said 
defendant  as  to  the  course  he  should  pursue  under  such 
circumstances,  and  being  unable  to  discharge  his  duties 
without  such  light,  started  to  go  to  the  engine  of  said  train  to 
relight  said  lantern;  that  as  he  reached  the  front  end  of  said 
car,  next  to  said  engine,  the  engineer  thereof,  without  warn- 
ing or  signal,  put  on  the  air-brakes  upon  said  train  and 
engine,  suddenly  slowing  said  train,  whereby  plaintiff  was 
thrown  forward,  and  between  said  car  and  the  tender  of  said 
engine,  and  down  upon  the  track  of  said  railroad,  and  the 
wheels  of  said  train  passed  over  said  plaintiff's  arm,  and 
crushed,  bruised,  and  maimed  the  same,  so  that  his  said  arm 
was  necessarily  amputated  at  the  shoulder- joint,  and  he  suf- 
fered great  mental  and  physical  anguish  and  pain,  and  was 
permanently  injured,  and  was  compelled  to  expend  large 
sums  of  money  in  **•  medical  attendance,  nursing,  and 
medicine,  and  was  damaged  in  the  sun)  of  fifteen  thousand 
dollars;  that  said  injury  was  received,  and  said  damages  sus- 
tained, without  any  negligence  whatsoever  on  the  part  of 
plaintiff;  that  defendant,  well  knowing  the  plaintiff's  youth 
and  inexperience,  and  inability  to  comprehend  the  dangers  of 
his  said  employment,  or  to  know  what  course  to  pursue,  under 
the  circumstances  which  resulted  in  said  accident,  so  negli- 
gently put  plaintiff  in  said  position,  place,  and  business,  with- 
out any  instructions  given  him  as  to  what  he  should  do  under 
such  circumstances,  and  without  any  caution  or  warning  as 
to  the  dangers  attendant  upon  such  service,  or  the  use  of  such 
air-brakes,  and  so  negligently  gave  him  such  defective  loco- 
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motive  [lantern?]  for  use  as  aforesaid,  by  reason  of  which 
negligence  said  injuries  were  received  and  said  damages  sus- 
tained.    Wherefore,"  etc. 

This  complaint  was  not  challenged  in  the  circuit  court,  so 
that  all  minor  defects,  if  any,  must  be  held  to  be  cured  by  the 
verdict. 

The  complaint  will  stand,  unless  there  is  some  fault  in  it 
*>hich  affects  in  a  very  material  degree  the  cause  of  action: 
Elliott's  Appellate  Procedure,  sec.  473,  and  cases  cited  in  notes; 
Buskirk's  Practice,  and  cases  cited. 

In  McGregor  v.  Hubba,  125  Ind.  487,  it  is  said  that  "an 
assignment  of  error  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  is  not  available  for 
*he  reversal  of  the  judgment  unless  some  fact  essential  to  the 
existence  of  the  cause  has  been  wholly  omitted  from  the  com. 
plaint." 

To  enable  an  employee  to  recover  damages  from  his  em- 
ployer, on  account  of  injuries  received  by  reason  of  defective 
places,  machinery,  or  appliances,  or  incompetent  co-employees, 
furnished  by  the  employer  for  the  use  or  assistance  of  the 
employee,  it  is  necessary,  in  general,  "®  to  allege  and  prove 
that  the  employer  was  in  fault,  and  that  the  employee  was 
without  fault;  or.  at  least,  to  allege  and  prove  facts  from  which 
such  fault  and  want  of  fault  may  be  inferred. 

In  this  case  it  is  therefore  essential  that  the  averments  of 
the  complaint  should  show  that  any  defects  alleged  to  exist 
in  the  management  of  appellant's  train,  or  in  the  character 
or  quality  of  the  appliances  used  in  connection  with  the  run- 
ning of  the  train,  from  which  the  accident  resulted,  were  due 
to  the  negligence  or  carelessness  of  appellant,  and  that  appel- 
lee was  himself  free  from  such  negligence  or  carelessness. 

It  may  be  necessary  to  say  something  of  the  real  cause  of 
the  accident  as  disclosed  in  the  complaint,  and  to  distinguish 
the  cause  of  the  accident  from  the  incident  or  occnsion  con- 
nected with  it.  Webster  defines  an  occasion,  as  distinguished 
from  a  cause,  to  be  "  that  which  incidentally  brings  to  pass 
an  event,  without  being  its  efficient  cause  or  sufficient  reason.'* 

While  the  cause  to  be  considered  must  be  the  proximate, 
and  not  the  remote,  cause,  "yet  the  question  is  not  what 
cause  was  nearest  in  time  or  place  to  the  catastrophe." 

In  Insurance  Co.  v.  Boon^  95  U.  S.  117,  the  proximate  cause 
is  defined  to  be  "the  efficient  cause,  the  one  that  necessarily 
sets  the  other  causes  in  operation.    The  causes  that  are  merely 
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incidental,  or  instruments  of  a  superior  or  controlling  agency, 
are  not  the  proximate  causes  and  the  responsible  ones,  though 
they  may  be  nearer  in  time  to  the  result."  And  the  court 
continues:  *'If  two  causes  conspire,  and  one  must  be  chosen, 
the  more  scientific  inquiry  seems  to  be  whether  one  is  not  the 
efl&cient  cause,  and  the  other  merely  instrumental  or  merely 
incidental,  and  not  which  is  nearer  in  place  or  time  to  the 

consummation  of  the  catastrophe In  Gordon  v.  Rimr 

mington^  ■■*  1  Camp.  123  (cited  in  Phillips  on  Insurance, 
sec.  1097),  it  was  held  that  when  the  captain  of  a  ship  insured 
against  fire  burned  her  to  prevent  her  falling  into  the  hands 
of  the  enemy,  it  was  a  loss  by  fire  within  the  meaning  of  the 
policy.  It  was  because  the  fire  was  caused  by  the  public 
enemy.  The  act  of  the  captain  was  the  nearest  cause  in  time, 
but  the  danger  of  capture  by  the  public  enemy  was  regarded 

as  the  dominating  cause In  Lund  v.   Tyngsboro,  11 

Cush.  563,  59  Am.  Dec.  159,  where  it  appeared  that  a  traveler 
had  been  injured  by  leaping  from  his  carriage,  exercising  or- 
dinary care  and  prudence,  in  consequence  of  a  near  approach 
to  a  defect  in  a  highway,  the  town  was  held  liable,  though  the 
carriage  did  not  come  to  the  defect.     The  defect  was  regarded 

as   the   actual,  the    dominating,  cause In  Insurance 

Co.  V.  Tweed,  7  Wall.  44,  it  was,  in  efiect,  ruled  that  the  effi- 
cient cause,  the  one  that  set  others  in  motion,  is  the  cause  to 
which  the  loss  is  to  be  attributed,  though  the  other  causes 
may  follow  it  and  operate  more  immediately  in  producing  the 
disaster." 

So  it  has  been  frequently  held  that  a  railroad  company  is 
liable  for  injury  to  land  by  fire  caused  by  its  negligence; 
although  the  fire  did  not  come  directly  from  the  railroad,  but 
from  land  belonging  to  another  owner  and  lying  intermediate 
between  the  railroad  and  the  plaintiflF's  land;  the  negligence 
of  the  company  in  such  case  being  considered  not  the  remote, 
but  the  proximate,  cause  of  the  injury:  Delaware  etc.  R.  E.  Co. 
V.  Salmon,  39  N.J.  L.  299;  23  Am.  Rep.  214;  Cleviena  v.  Hari' 
nibal  etc.  R.  R.  Co.,  53  Mo.  366;  14  Am.  Rep.  460;  Atchison 
etc.  R.  R.  Co.  V.  Stanford,  12  Kan.  354;  15  Am.  Rep.  362; 
Poeppers  v.  Missouri  etc.  Ry.  Co.,  67  Mo.  715;  29  Am.  Rep.  518. 

In  the  carefully  considered  case  of  Billman  v.  Indianapolis 
etc.  R.  R.  Co.,  76  Ind.  166,  40  Am.  Rep.  230,  »»»  where  a  team 
of  liorses  was  frightened  by  a  railroad  engine  and  ran  against 
another  horse  and  killed  it,  it  was  contended  that  the  killing 
of  the  horse,  being  done  by  the  runaway  team,  the  negligence 
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of  the  railroad  company  was  too  remote  a  cause;  but  the  court 
held  that  the  injury  was  not  so  remote  from  the  original  wrong 
as  to  defeat  the  right  to  recover  for  the  damages  flowing  from 
^e  injury,  and  that  the  wrong  done  by  the  railroad  company 
"set  in  motion  the  cause  which  produced  the  injury":  See 
Lee  Y.  Union  R.  R.  Co.,  12  R.  I.  383;  34  Am.  Rep.  668.  Also 
note  in  case  of  Brovm  v.  Chicago  etc.  Ry.  Co.^  54  Wis.  342;  41 
Am.  Rep.  41. 

In  the  case  now  before  the  court,  while  the  sudden  stop- 
ping of  the  train  by  the  air-brakes  was  undoubtedly  the 
immediate  occasion  of  the  accident,  yet  the  real  cause  reached 
back  to  the  going  out  of  the  lantern.  The  chain  of  circu in- 
stances, from  the  failure  of  the  light  in  the  lantern  to  the  fall 
of  appellee  upon  the  track  and  under  the  wheels,  was  com- 
nlete  and  single,  all  the  particulars  resulting  immediately 
from  the  defective  lantern. 

The  real  cause,  in  order  to  be  within  the  issues  tendered 
in  the  complaint,  must  be  one  involving  fault  on  the  part  of 
the  appellant  or  appellee,  or  of  both;  for  the  cause  of  the 
accident,  to  have  connection  with  the  litigation,  must  have 
relation  to  the  negligence  of  the  parties.  If  there  is  no  negli- 
gence, there  is  no  cause  of  action.  But  it  cannot  he  said  that 
the  sudden  stopping  of  the  train  by  the  air-brakes  was  such 
cause.  Air-brakes  are  a  proper  and  useful  attachment  to  a 
train  of  cars;  and  one  of  the  proper  uses  of  such  air-brakes 
is  to  stop  the  cars  suddenly,  as  was  done  in  this  instance. 
And  it  is  not  charged  that  the  putting  on  of  the  air-brakes 
was  done  without  necessity,  or  that  the  action  of  the  engineea 
•n  putting  them  on  was  in  any  respect  negligent  or  showed 
any  want  of  due  care. 

*"  On  the  other  hand,  it  will  hardly  be  claimed  that  appel- 
lee's duty,  when  his  lantern  went  out,  was  to  remain  where 
he  was  in  the  dark.  His  duty  required  hira  to  relight  his 
lantern  with  as  little  delay  as  possible.  He  was  front  brake- 
man;  a  light  was  necessary  for  the  discharge  of  his  duties, 
and  it  is  apparent  that  the  readiest  means  of  relighting  his 
lantern  was  to  go  to  the  engine,  next  to  which  his  car  was. 
This  act  not  only  does  not  seem  to  have  been  negligent,  but 
seems  to  have  been  the  proper  and  necessary  thing  for  him 
to  do. 

The  cause  of  the  accident,  therefore,  so  far  as  fault  or  negli- 
gence on  the  part  of  either  appellant  or  appellee  is  concerned, 
must  be  that  which  preceded,  and  directly  brought  on  and  set 
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in  motion,  the  intermediate  series  of  incidents  which  ended  ii> 
appellee's  being  thrown  under  the  wheels  of  the  cars. 

The  complaint  alleges  that  the  lantern  furnished  by  appel- 
lant for  appellee's  use  was  defective  and  not  properly  guarded, 
from  the  wind,  and  would  go  out  when  properly  used  in  mak- 
ing proper  signals;  and  it  is  averred  that  this  defect  was 
unknown  to  appellee.    ^But  it  is  not  alleged  that  such  defect, 
was  known  to  appellant.      On   the   contrary,   the  fact  that 
appellee  had  the  sole  use  and  care  of  the  lantern,  and  this 
"for  some  time  before  the  receipt  of  the  injury,"  as  stated  in' 
the  complaint,  presumably  during  the  whole  three  months  of 
his  service  as  brakeman,  would  seem  to  indicate  that  if  any- 
one could  know  its  defective  condition  it  must  be  the  appellee 
himself.     The  general  statement  in  the  complaint,  that  the 
defect  in  the  lantern  was  unknown  to  appellee,  would  not  be. 
enough  if  it  should  appear  from  other  allegations  that  he  did,, 
in  fact,  or  ought  to,  have  knowledge  of  such  defect.     And  if: 
there  were  no  allegations  from  which  it  might  be  inferred  that, 
either  appellant  or  appellee  knew,  *'*  or  could  know,  of  the- 
defect,  then  the  defect  would  be  one  of  those  for  which  neither - 
would  be  chargeable;  for,  in  case  the  defect  was  latent  and; 
unknown  either  to  the  employer  or  the  employee,  and  couid- 
not  be  discovered  by  either,  then  neither  could  be  held  to* 
be  in  fault. 

In  Mad  River  etc.  R.  R.  Co.  v.  Barber,  5  Ohio  St.  541,  6T 
Am.  Dec.  312,  it  was  held  that  a  railroad  company  is  not  lia- 
ble to  a  conductor  for  injury  caused  by  defects  in  machinery 
or  running  apparatus  of  a  train  which  is  in  his  charge  and 
under  his  control,  where  defects  were  unknown  to  both  par- 
ties, and  neither  party  was  in  fault.  And  while  the  company 
was  required  and  was  presumed  to  use  all  reasonable  and 
ordinary  care  in  the  management  of  its  business,  and  in  sup- 
plying safe  cars  and  appliances  and  competent  co-employees, 
yet  the  conductor,  in  taking  charge  of  the  train,  assumed  the 
risks  and  hazards  of  the  business. 

In  Nashville  etc.  R.  R.  Co.  v.  Elliott,  1  Cold.  611,  78  Am. 
Dec.  506,  it  was  held  that  an  employee  who  voluntarily 
engages  to  serve  a  railroad  company  is  presumed  to  know 
that  there  are  extraordinary  dangers  inseparable  from  such 
service,  which  human  care  and  foresight  cannot  guard  against, 
and  that  he  therefore  undertakes  to  run  all  the  ordinary  riska 
of  his  employmtnt. 

Wharton  lays  it  down  as  a  rule  that  "  an  employee  who^ 
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after  having  the  opportunity  of  becoming  acquainted  with  the 
riskB  of  his  situation,  accepts  them,  cannot  recover  for  inju- 
ries thereby  received."  The  risks  which  he  thus  assumes  are 
the  ordinary  and  natural  risks  incident  to  his  employment, 
or  which,  from  the  facts  before  him,  it  was  his  duty  to  infer. 
And  the  fact  that  he  had  obtained  knowledge  of  such  risks 
•may  be  deduced  from  the  circumstanoes  of  the  case:  Wharton 
on  Negligence,  sec  214.  See,  *•*  also,  Indiana  etc.  Ry.  Co. 
y.  Snyder  (Ind.,  Jan.  28, 1893),  32  N.  E.  Rep.  1129,  and  Evans- 
ville  etc.  R.  R.  Co.  v.  Duel,  134  Ind.  156,  both  decided  at  this 
-term,  and  in  which  numerous  authorities  are  cited. 

In  this  case  appellee,  as  appears  from  his  complaint,  had 
sole  care  and  custody  of  the  defective  lantern,  and  it  does 
not  appear  that  at  any  time  he  reported  any  defect  in  it  to 
ihe  company;  indeed,  the  complaint  states  that  appellee 
himself  did  not  know  of  such  defect,  yet  he  had  been  engaged 
as  brakeman  for  about  three  months;  and  the  complaint 
states  that  "plaintiff  was  for  some  time  before  the  receipt  of 
the  injury  ....  using  a  lantern  provided  for  his  use  by  said 
defendant;  ....  that  the  lantern  so  furnished  by  defendant 
for  plaintiff's  use,  and  which  he  was  then  using,  was  defective 
and  not  properly  guarded  from  the  wind,  and  would  go  out 
when  properly  used  in  making  proper  signals,  which  was 
xinknown  to  plaintiff." 

It  is  not  said  that  appellant  knew,  or  was  informed,  of  this 
defect;  nor  are  any  facts  stated  going  to  show  that  appellant 
had  any  means  of  learning  of  the  defect.  The  lantern  was 
given  to  appellee  for  his  own  use,  and,  for  all  that  appears  in 
the  complaint,  it  was  at  all  times  in  his  care,  and  appellant 
knew,  and  could  know,  nothing  of  its  condition.  How  appel- 
lee could  be  ignorant  of  the  condition  of  his  lantern,  or  how 
appellant  could  have  knowledge  of  it,  except  through  appellee, 
in  whose  care  it  was,  does  not  appear  from  the  complaint. 

Of  course,  the  appellant  was  required  to  use  proper  care  in 
furnishing  safe  appliances,  including  a  suitable  lantern,  but 
that  did  not  relieve  appellee  from  the  exercise  of  due  care. 

The  appellant  company  could  only  inspect  and  test  the 
condition  of  the  lantern  by  the  agency  of  some  employee. 
The  brakeman,  appellee,  was  such  an  employee,  and  appar- 
ently "^  the  only  one  at  the  time  having  charge  of  the  lan- 
tern, as  he  had  had  for  some  time  previous,  and  his  failure 
to  discover  any  defect  and  report  it  to  appellant  cannot  be 
ascribed  as  negligence  in  the  company,  so  far  as  he  is  him- 
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self  concerned:  Ballou  v.  Chicago  etc.  Ry.  Co.,  54  Wie.  257;  41 
Am.  Rep.  31,  and  note. 

In  Illinois  Cent.  R.  R.  Co.  v.  Jewell,  46  111.  99,  92  Am.  Dec. 
240,  where  a  brakeman  was  thrown  from  a  railroad  car  and 
killed,  by  reason  of  the  brakehead  coming  off  the  upright 
shaft,  because  of  the  nut  at  the  top  having  become  loose  and 
coming  oflF,  it  was  held  that  the  company  was  not  liable,  as  it 
was  the  brakeman's  duty  to  see  that  the  brake,  of  which  he 
had  charge  himself,  was  in  good  repair  and  fit  condition  for 
use,  and  to  report  its  defects,  if  any,  to  the  company. 

In  Ballou  v.  Chicago  etc.  Ry.  Co.,  54  Wis.  257,  41  Am.  Rep. 
31,  the  following  rule  is  quoted  with  approval,  as  one  the  fair- 
ness of  which  cannot  well  be  questioned:  "An  employee 
cannot  recover  for  an  injury  suffered  in  the  course  of  his 
employment  from  a  defect  in  the  machinery  used  by  his 
employer,  unless  the  employer  knew,  or  ought  to  have  known, 
of  the  defect,  and  the  employee  did  not  know  of  it,  or  had  not 
equal  means  of  knowledge":  See,  also,  Pittsburgh  etc.  Ry.  Co. 
V.  Adams,  105  Ind.  151  (168);  Indiana  etc.  Ry.  Co.  v.  Dailey, 
110  Ind.  75  (81);  Lake  Shore  etc.  Ry.  Co.  v.  Stupal;  108  Ind.  1. 

The  complaint  neither  alleges  knowledge  on  the  part  of 
appellant  of  any  defect  in  the  lantern,  nor  does  it  allege  facts 
from  which  such  knowledge  on  the  part  of  appellant  may  be 
inferred.  On  the  other  hand,  while  it  is  alleged  that  appellee 
had  no  knowledge  of  the  defect  in  the  lantern,  facts  are  stated 
which  would  seem  to  indicate  that  appellee  ought  to  have 
known  of  the  defect,  if  any  existed. 

Much  is  said  in  the  complaint  of  the  infancy  and  inexperi- 
ence '"  of  appellee,  and  of  appellant's  knowledge  of  such 
infancy  and  inexperience. 

Appellee  was  eighteen  years  of  age;  he  seems  to  have  been 
a  competent  brakeman;  he  was  retained  in  his  employment 
from  June  18th  to  September  16th,  the  date  of  the  accident. 
The  skill  and  experience  required  in  trimming  and  caring  for 
a  lantern,  and  knowing  whether  it  would  go  out  or  not,  do 
not  seem  to  be  inconsistent  with  the  abilities  and  age  of  such 
a  person  as  appellee  appears  to  have  been. 

Appellee  refers  to  Cleveland  etc.  Ry.  Co.  v.  Wynant,  100  Ind. 
160,  and  Pittsburgh  etc.  Ry.  Co.  v.  Adams,  105  Ind.  151,  in 
support  of  his  contention  that  a  charge  of  negligence  includes 
knowledge  as  an  essential  element  of  negligence.  It  is  not 
clear  that  there  is  any  sufficient  allegation  of  negligence  as 
to  the  lantern  made  against  appellant  in  appellee's  complaint. 
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The  strongest  statement  in  that  regard  is  an  imperfect  recital 
rather  than  a  distinct  allegation.  But  whether,  in  the  absence 
of  a  demurrer  or  a  motion  to  make  more  specific,  the  weak- 
ness of  the  complaint  in  this  particular  is  cured  by  the  ver- 
dict we  need  not  inquire,  for,  even  if  such  charge  were  well 
made,  we  do  not  think  that  the  authorities  referred  to  would 
bear  out  appellee's  contention. 

At  page  155  of  the  latter  case  it  is  said:  "Upon  the  hypothe- 
sis that  the  gravamen  of  the  action  is  alone  the  negligence  of 
appellant  in  connection  with  the  rail,  and  that  to  constitute 
negligence  in  that  regard  it  is  essential  that  appellant  knew, 
or  with  reasonable  care  might  have  known,  of  its  unsafe  con- 
dition, still,  the  general  averment  that  appellant  negligently 
left  the  sliver  or  splint  projecting  from  the  rail  is  sufficient." 
That  is  a  correct  statement  of  law.  But  the  gravamen  of  the 
action  in  the  case  before  us  is  not  alone  the  negligence  of 
appellant  in  connection  with  the  lantern,  but  there  is  added 
"®  to  this  the  question  of  the  relation  of  employer  and 
employee,  and  the  assumption  of  care  by  the  former  and  of 
hazard  by  the  latter.  And,  in  the  same  case,  at  page  163, 
we  find  the  more  specific  rule  that  **if  the  servant  claims 
damages  from  the  master  for  injuries  received  on  account  of 
defective  premises,  buildings,  machinery,  or  appliances,  he 
must  allege  and  prove  that  the  unfitness,  or  the  defect,  which 
caused  the  injury,  was  known  to  the  master,  or  was  such  as, 
with  reasonable  diligence  and  attention  to  his  business,  he 
ought  to  have  known."  This  rule  applies  to  the  case  we  are 
considering. 

It  seems  very  clear  that  the  complaint  does  not  state  a  good 
cause  of  action. 

The  judgment  is  reversed,  with  instructions  to  grant  a  new 
trial.  

Master  and  Ssrvant  —  Necissitt  for  Pleadino  Master's  Neoli- 
OEMCB. — To  entitle  a  servant  to  recover  for  an  injury  he  must  prove  negli- 
gence  or  omission  of  duty  on  the  part  of  the  master  occasioning  the  injury: 
Wormell  v.  Maine  Cent.  R.  R.  Co.,  79  Me.  397;  1  Am.  St.  Rep.  821;  Cole  v. 
Chicago  etc  Ry.  Co.,  71  Wi^  114;  6  Am.  St.  Rep.  201. 

Negligence — Proximate  Cause. — What  la:  See  the  extended  note  to 
Oilaon  v.  Delaware  etc.  Canal  Co.,  36  Am.  St.  Rep.  807-809. 

Master  akd  Sbryant. — Risk  or  Danqbrods  Apflianobs  is  assumed 
where  there  is  ajiple  means  on  the  part  of  a  servant  for  knowing  the 
defects  thereof:  DatracoU  v.  Chesapeake  e*c.  R.  R.  Co.,  83  Va.  288;  5  Am. 
St.  Rep.  266,  nd  note.  An  employer  is  not  responsible  to  a  servant  fur  an 
injury  rr^ivid  in  bis  employment,  resulting  from  those  dangers  which  are 
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fche  subject  of  eommon  knowledge,  or  which  can  be  seen  by  common  oTiserva- 
tion:  Smith  ▼.  Peninsular  Gar  Works,  00  Mich.  501;  1  Am.  St.  Rep.  542,  and 
extended  note  at  page  550.  An  employer  is  nnder  no  obligation  to  warn  an 
employee  of  danger  which  is  obvious,  nor  instruct  him  in  matters  which  he 
may  fairly  be  supposed  to  understand:  Ciriack  v.  Merchants'  Wookn  Co.,  151 
Mass.  152;  21  Am.  St.  Rep.  438.  See,  also,  the  extended  note  to  Shortel  y. 
8t.  Joseph,  24  Am.  St.  Rep.  322,  and  the  note  to  Ciriack  T.  Merchants'  Woolen 
Co.,  4  Am.  St.  Rep.  311. 


Faris  v.  Hobeeo. 

[134  Indiana,  269.] 

Nbgligkmos  — What  Constitutes.— To  constitute  actfonabTe  negligence  a 
duty  must  exist  on  the  part  of  the  defendant  to  proteoC  the  plaintiff 
from  the  injury  of  which  he  complains,  coupled  with  a  failure  to  per- 
form that  duty,  and  an  injury  to  the  plaintiff  arising  from  such  failure. 

Nbolioskor — DiKBCTiNo  Verdict. — If  a  party  alleging  negligence  fails  to 
establish  by  proof  all  of  the  elements  necessary  to  constitute  it,  the 
court  may  instruct  the  jury  to  return  a  verdict  for  the  defendant,  as 
when  there  is  no  conflict  in  the  evidence  or  a  total  failure  of  proof  as  to 
an  essential  element  of  the  negligence. 

LioiNSEES— Duty  or  Owner  or  Premises. — The  owner  of  premises  is 
under  no  legal  duty  to  keep  them  free  from  pitfalls  or  obstructions  for 
the  accoininodation  of  persons  who  go  upon  or  over  them  without 
invitation,  express  or  implied,  and  merely  for  their  own  convenience 
or  pleasure,  even  when  this  is  done  with  the  owner's  permission.  Such 
▼isitora  are  mere  licensees,  and  enjoy  the  license  subject  to  the 
attendant  risks. 

Licensee — Ri^ks  Accepted  bt. — A  person  who  risits  a  portion  of  a  store 
not  frequented  by  visitors,  entirely  on  his  own  business,  without  the 
owner's  invitation  or  knowledge,  is  a  mere  licensee,  and  cannot  recover 
for  an  injury  received  in  falling  down  an  open  elevator-shaft  on  that 
part  of  the  premise*. 

I.  N.  Pierce^  J,  O.  McNutty  and  S.  R.  Hamill,  for  the  appel- 
lant. 

S.  B.  Davis,  J.  C.  i?o6tn«on,  and  0.  M,  DavU,  for  the  ap- 
pellees. 

•'^  Hackney,  J.  The  appellant  prosecuted  this  action  in 
the  court  below  for  the  recovery  of  damages  in  the  sum  of 
twenty  thousand  dollars,  alleged  to  have  been  sustained  by 
falling  into  an  open  elevator-shaft  upon  the  premises  of  the 
appellees.  The  issue  was  joined  by  a  general  denial,  and, 
in  the  submission  of  the  cause,  the  court  instructed  the  jury 
to  return  a  verdict  in  favor  of  the  appellees.  This  action 
of  the  court  is  here  submitted  for  review. 

The  appellees  were  retail  merchants  in  the  city  of  Terre 
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Haute,  their  storehouse  fronting  on  Wabash  avenue,  and 
extending  north  one  hundred  and  forty-one  feet  and  ten 
inches,  with  an  alley  on  the  west,  sixteen  feet  in  width. 
In  the  nortliwest  corner  of  the  building,  on  the  first  floor, 
was  a  freightroom  extending  north  and  south  eighteen  feet 
and  eleven  inches,  and  being  seven  feet  and  eleven  inches 
in  width.  To  this  room  double  doors  opened  from  said  alley, 
and  immediately  south  of  this  room  was  the  shaft  of  the 
freight  elevator  (where  the  injury  was  sustained),  occupying 
the  full  width  of  said  freightroom.  Immediately  south  of  the 
elevator  was  a  vestibule  entrance  to  the  storeroom.  To 
the  elevator-shaft  was  an  entrance,  on  the  south,  of  four 
feet  in  width  by  seven  feet  in  height,  and  a  like  entrance 
from  the  freightroom,  four  feet  and  nine  inches  wide,  and 
directly  opposite  the  entrance  from  the  salesroom.  The 
vestibule  entrance  to  the  salesroom  opened  immediately 
south  of  the  west  side  of  the  salesroom  entrance  to  the 
freight  elevator,  and  from  this  entrance  one  could  pass 
behind  a  drygoods  counter,  on  the  right,  into  '"  the  ele- 
vator-shaft at  the  left,  or  around  a  large  table  laden  with 
goods  and  through  a  narrow  opening  between  said  table  and 
said  counter  to  that  part  of  the  salesroom  devoted  to  the 
walks  for  customers  between  the  counters. 

On  the  alley,  and  next  to  the  storehouse,  was  a  walk  of 
stone  flagging,  thirty  inches  wide,  sixty-eight  feet  and  ten 
inches  long,  and  extending  north  from  Wabash  avenue. 
From  the  north  end  of  this  walk  to  the  vestibule  entrance  it 
was  forty  feet  and  two  inches,  without  paving. 

On  the  occasion  of  appellant's  visit  to  appellees'  storeroom 
he  was  seeking  a  drayman  to  haul  some  of  his  goods,  not  con- 
nected with  appellees'  business,  and  learning  that  John  Burns, 
the  owner  of  a  transfer  wagon,  was  in  the  rear  of  appellees' 
Btore,  went  to  the  alley  and  saw  the  wagon  at  the  entrance  to 
the  freightroom.  Going  up  the  alley,  he  could  not  see  Burns, 
and  presuming  that  he  was  in  the  building  stepped  in  at  the 
vestibule  entrance.  He  immediately  turned,  facing  the  two 
openings  to  the  elevator-shaft,  and,  seeing  some  person  in  the 
freightroom,  asked  for  the  drayman,  and  received  an  answer 
from  the  freightroom  that  he  was  in  there.  At  once  appel- 
lant started  into  the  freightroom  through  said  openings,  and 
fell  through  the  shaft,  neither  of  the  openings  to  which  was 
guarded  or  protected  by  barriers. 

All  of  the  foregoing  facts  are  undisputed. 
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There  are  some  controverted  facte  as  to  the  character  of 
lights  near  the  shaft,  and  as  to  the  extent  of  the  darknees^ 
within  the  shaft,  facts,  from  the  appellant's  theory  of  the  case,, 
essential  to  the  charge  of  negligence  against  the  appellees. 
There  were  also  controverted  facts  as  to  appellant's  visioft 
having  been  so  obscured  by  the  sudden  change  from  the 
bright  sunlight  without,  and  the  softer  lights  and  the  shadows 
within  the  building,  and  probably  as  to  other  matters,  but  all 
having  reference  to  ^""^  the  question  of  contributory  negli- 
gence on  the  part  of  the  appellant. 

Numerous  authorities  are  cited  by  the  appellant,  to  the 
proposition  that  in  a  case  involving  questions  of  negligence 
the  court  is  not  at  liberty  to  take  such  questions  from  the 
jury,  but  must  leave  them  to  the  jury  for  decision.  Of  the 
cases  so  cited  are  Indiana  Car  Co.  v.  Parker,  100  Ind.  181; 
Koerner  v.  Stale,  98  Ind.  7;  Wets  v.  City  of  Madison,  76  Ind. 
241;  39  Am.  Rep.  135;  Crookshank  v.  Kellogg,  8  Blackf.  256^ 
and  Elliott's  Work  of  the  Advocate,  686. 

Thestj  cases  all  belong  to  that  class  where  a  question  of  fact 
is  controverted,  and  that  question  is  one  necessary  to  plaint! flPs 
recovery,  or  essential  to  the  defendant's  proper  defense.  None 
of  them  hold  that  the  jury  are  the  exclusive  judges  of  the 
existence  or  nonexistence  of  negligence  as  an  ultimate  fact 
A  moment's  reflection  will  show  the  error  of  a  rule  which 
would  deprive  the  court  of  the  right  to  determine  whether  a 
given  state  of  facts — uncontroverted — does  or  does  not  con- 
stitute actionable  negligence.  When  the  facts  are  submitted 
to  the  court  upon  demurrer  to  a  complaint,  the  court  exercises 
the  power  of  determining  whether  such  facts,  if  proven,  will 
constitute  actionable  negligence.  When,  under  the  practice 
prevailing,  the  jury  does  not  return  a  general  verdict,  but 
returns  findings  of  fact  by  special  verdict,  the  court  must 
determine  wliether  the  facts  so  found  are  sufficient  to  warrant 
the  conclusion  of  the  existence  of  negligence.  When,  during 
the  trial,  the  court  is  called  upon  to  instruct  the  jury,  there 
is,  that  we  now  recall,  but  one  limitation  upon  the  duty  to 
charge  that  a  given  state  of  facts,  if  found  by  the  jury  to 
exist,  does  or  does  not  authorize  the  finding  of  negligence, 
and  that  exception 'is  where  the  facts,  clearly  established,  are 
puch  that  one  man,  impartial  and  of  good  judgment,  might 
reasonably  infer  that  negligence  existed,  while  another  man, 
equally  *^'  sensible  and  impartial,  might  reasonably  infer 
that  proper  care  had  been  used.     Upon  such  facts  it  is  the 


,264  Faris  v.  Hoberg.  [Indiana, 

province  of  the  jury  to  adjudge  the  existence  or  nonexistence 
of  negligence:  Ohio  etc.  By.  Co.  v.  Collarn,  73  Ind.  261;  38 
Am.  Rep.  134.  The  case  in  hand  is  not  of  that  class.  If  it 
were  otherwise  the  purpose  of  the  charge  to  the  jury  would 
be  thwarted,  and  that  which  is  designed  for  the  instruction 
of  the  jury  upon  matters  of  law,  where  it  is  supposed  the 
members  have  not  the  special  knowledge  possessed  by  the 
judge,  would  be  but  a  useless  ceremony,  and  the  jury  would 
be  given  the  arbitrary  and  uncontrolled  power  to  determine 
what  facts,  however  important  or  however  trivial,  should  con- 
stitute actionable  negligence.  In  the  progress  of  the  trial  the 
court  determines  the  admissibility  of  evidence  as  having  or 
as  not  having  a  tendency  to  prove  negligence,  and  it  may  not 
be  said  that  in  so  doing  the  functions  of  the  jury  are  usurped 
hy  the  court. 

Some  of  the  authorities  cited  expressly  recognize  the  exist- 
ence of  cases  where  the  court  may  take  the  question  from  the 
jury. 

In  Weis  v.  City  of  Madison,  75  Ind.  254,  39  Am.  Rep.  135, 
it  is  said:  "There  are  cases  where  the  court  may  rightfully 
direct  a  verdict.  A  judge  is  not  bound  to  submit  a  question 
to  a  jury,  where  their  verdict,  if  contrary  to  his  views  of  the 
testimony  and  its  legal  effect,  would  be  certainly  set  aside, 
-as  clearly  against  the  law  and  the  evidence:  Dryden  v. 
BrittoUf  19  Wis.  31:  Godin  v.  Bank  etc.,  6  Duer,  76;  Lane  v. 
Old  Colony  etc.  R.  R.  Co.,  14  Gray,  143;  Improvement  Co. 
V.  Munson,  14  Wall.  442;  Jewell  v.  Parr,  13  Com.  B.  909; 
Parks  V.  Ross,  11  How.  362;  Pleasants  v.  Fant,  22  Wall.  116; 
Dodge  V.  Gaylord,  53  Ind.  365  (377)." 

In  Indiana  Car  Co.  v.  Parker,  100  Ind.  181,  it  is  said: 
"There  are,  no  doubt,  cases  where  the  court  will  determine 
the  *''*  question  of  contributory  negligence,  but  this  is  not 
one  of  them."  The  opinion  then  proceeds  in  setting  forth 
the  facts  in  dispute,  which  facts  were  there  held  to  be  essen- 
tial to  a  conclusion  of  negligence. 

The  case  of  Koerner  v.  State,  98  Ind.  7,  holds  that  the  court 
has  not  the  right,  in  charging  the  jury,  to  assume  the  exist- 
ence of  some  essential  fact.  But  it  is  said  "  where  the  exist- 
•ence  of  a  fact  is  established  without  any  conflict,  contradiction 
or  dispute"  it  is  not  error  to  assume  the  existence  of  such 
fact. 

In  the  Work  of  the  Advocate,  686,  Judge  Elliott  says: 
"**  Where  the  plaintiff  wholly  fails  to  make  out  a  case  the 
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defendant  is  entitled  to  an  instruction  directing  the  jury  to 
return  a  verdict  in  his  favor.  If  the  evidence  of  the  defend- 
ant entirely  answers  and  overthrows  that  of  the  plaintiff,  not 
leaving  him  a  prima  facie  case,  the  former  is  entitled  to  an 
instruction  requiring  the  jury  to  give  him  the  verdict.  On  the 
other  hand,  if  the  defendant's  evidence  wholly  fails  to  meet 
that  of  the  plaintiff,  or  to  establish  any  aflBrmative  defense, 
it  is  the  plaintiff's  right  to  have  the  jury  so  instructed. 
Neither  party  is,  however,  entitled  to  such  an  instruction 
where  there  is  a  conflict  of  evidence  upon  a  material  point." 

Is  this  a  case  where,  under  the  rules  quoted  from  the 
authorities  cited  by  the  appellee,  the  court  had  the  right  to 
direct  a  verdict  for  the  defendant? 

In  every  case  involving  actionable  negligence  there  are 
necessarily  three  elements  essential  to  its  existence:  1.  The 
existence  of  a  duty  on  the  part  of  the  defendant  to  protect 
the  plaintiff  from  the  injury  of  which  he  complains;  2.  A 
failure  by  the  defendant  to  perform  that  duty;  and,  3.  An 
injury  to  the  plaintiff  from  such  failure  of  the  defendant. 

Wlien  these  elements  are  brought  together  they  unitedly 
constitute  actionable  negligence.  The  absence  *''*  of  any 
one  of  these  elements  renders  a  complaint  bad  or  the  evidence 
insufficient. 

As  a  question  of  evidence,  the  facts  are  given  to  the  jury, 
and  if  there  is  no  evidence  whatever  as  to  one  of  the  three 
elements,  then,  as  a  question  of  law,  the  plaintiff  has  failed, 
and  the  court  may  direct  a  verdict  for  the  defendant.  Or, 
if  there  has  been  evidence  as  to  one  of  the  three  elements, 
and  that  evidence  is  not  conflicting,  but  is  free  from  dispute, 
the  jury  has  no  oflice  to  perform  in  reconciling  a  conflict,  and 
if  left  to  return  a  verdict,  and  it  should  be  for  the  plaintiff, 
the  court  would,  if  the  unconflicting  evidence  of  that  one 
element  was  not  sufficient  to  establish  the  element,  set  aside 
the  verdict  as  not  supported  by  the  evidence.  If,  before  the 
retirement  of  the  jury,  the  court  shall  see  that  the  evidence, 
80  without  dispute,  is  insufficient  to  prove  the  one  element 
to  which  it  is  addressed,  the  court  may  direct  the  verdict, 
because  a  finding  for  the  plaintiff  would  not  be  supported  by 
the  evidence. 

If  this  case  is  with  the  appellees  it  must  be  because  the 
appellant  failed  to  establish  one  of  the  elements  essential  to 
the  conclusion  of  actionable  negligence,  by  evidence  free  from 
■uch  conflict,  as  required  the  jury  to  weigh  it  and  adjust  the 
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differences  between  witnesses,  or  because,  giving  the  whole 
evidence  the  most  favorable  construction,  and  the  most  favor- 
able, yet  reasonable,  inferences  in  his  behalf,  it  fails  to  estab- 
lish the  element  in  question:  Mann  v.  Belt  R.  R.  etc.  Co.,  128 
Ind.  138;  Louisville  etc.  Ry.  Co.  v.  Schmidty  134  Ind.  16,  and 
cases  therein  cited. 

Taking  the  undisputed  facts  as  we  have  stated  them,  and 
according  to  them  all  reasonable  inferences  in  appellant's 
favor,  the  first  inquiry  naturally  suggesting  itself  is,  Did  the 
appellees  owe  to  the  appellant  a  duty  to  protect  him  from  the 
dangers  of  the  open  elevator-shaft?  **•  In  the  Evansville  etc. 
n.  n.  Co.  V.  Griffin,  100  Ind.  221,  50  Am.  Rep.  783,  it  was  held 
that  "  the  owner  of  premises  is  under  no  legal  duty  to  keep 
them  free  from  pitfalls  or  obstructions  for  the  accommodatioa 
of  persons  who  go  upon  or  over  them  merely  for  their  own 
convenience  or  pleasure,  even  where  this  is  done  with  his 
permission.  In  such  case  the  licensee  goes  there  at  his  own 
risk,  and,  as  has  often  before  been  said,  enjoys  the  license  with 
its  concomitant  perils." 

Again,  in  Thiele  v.  McManus,  3  Ind.  App.  132,  it  is  said: 
"A  complaint  for  personal  injury  through  negligence  must 
show  a  legal  duty  or  obligation  of  the  defendant  toward  the 
person  injured,  existing  at  the  time  and  place  of  the  injury, 
which  the  defendant  failed  to  perform  or  fulfill,-  and  that  the 
injury  was  occasioned  by  such  failure:  Sweeny  v.  Old  Colony 
etc.R.  R.  Co.,  10  Allen,  368;  87  Am.  Dec.  644;  Evansville  etc. 
R.  R.  Co.  v.  Griffin,  100  Ind.  221;  50  Am.  Rep.  783;  City  of 
Indiana'polis  v.  Emmelman,  108  Ind.  530;  58  Am.  Rep.  65. 
Such  a  duty  arises  out  of  some  relation  existing  at  the  time 
between  the  person  injured  and  the  defendant,  which  the 
complaint,  by  the  averment  of  facts,  should  show.  The  owner 
or  occupant  of  premises  is  not  under  any  legal  duty  to  keep 
them  free  or  safe  from  the  danger  of  obstructions,  pitfalls, 
excavations,  trapdoors,  or  openings  in  floors  for  persons  who 
go  upon,  into,  or  through  the  premises,  not  by  his  invitation, 
express  or  implied,  but  for  their  own  pleasure  or  convenience, 
though  by  his  acquiescence  or  permission,  and  who,  there- 
fore, are  mere  licensees.  Such  a  visitor  enjoys  the  license 
Bubject  to  the  attendant  risks:  Evansville  etc.  R.  R.  Co.  v. 
Griffin,  100  Ind.  221;  50  Am.  Rep.  783;  City  of  Indianapolia 
V.  Kmrnelmnn,  108  Ind.  530;  58  Am.  Rep.  65;  Siskv.  Crump^ 
112  Ind.  504;  2  Am.  St.  Rep.  213;  Indiana  etc.  Ry.  Co.  v. 
Barnharty  115  Ind.  399;  Penso  v.  McCormick,  125  Ind.  116; 
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21  Am.  St.  Rep.  211;  Schmidt  v.  Bauer,  80  Cal.  565;  Holmea 
V.  Northeastern  Ry.  Co.,  L.  R.  4  Ex.  255;  Mathews  v.  Bensel, 
61  N.  J.  L.  30." 

*'"  The  case  before  the  appellate  court  was  a  stronger  case 
for  the  injured  plaintiff  than  is  the  case  now  before  this  court. 
It  was  shown  that  the  plaintiff  fell  through  a  hatchway  located 
in  that  part  of  the  storeroom  used  as  a  walkway,  and  where 
the  customers  of  the  defendant  would  and  did  naturally  go 
in  trading  and  inspecting  their  goods.  It  is  not  shown  that 
the  plaintiff  was  one  of  the  class  of  persons  invited  to  visit 
the  premises,  though  it  is  alleged  in  the  complaint  that  she 
was  "properly  and  necessarily  in  said  building,  without  fault 
on  her  part."  Of  this  the  court  said:  "If  this  be  considered 
sufficient  to  show  that  the  appellee  was  not  a  trespasser,  it 
cannot  be  regarded  as  showing  that  she  was  in  the  place  of 
danger,  by  the  invitation  of  the  appellants,  or  as  showing 
more  than  that  she  was  a  mere  licensee." 

We  regard  the  case  just  quoted  as  stronger  than  the  case 
before  us,  for  the  reason  that  the  hatchway  through  which 
the  injury  was  sustained  was  located  in  the  walkways  pro- 
vided for  customers,  and  not,  as  in  this  case,  behind  a  counter, 
and  as  a  connection  between  the  room  to  which  customers 
were  invited  and  a  freightroom,  to  which  there  is  no  evidence 
and  no  reasonable  inference  that  the  appellant  was  invited. 
It  is  not  a  natural  inference  that  an  invitation,  express  or 
implied,  to  visit  the  store  as  a  customer  carried  with  it  the 
privilege  of  entering  the  store  from  an  alley,  and  of  going  into 
a  freightroom  separated  by  walls  and  cut  off  from  the  sales- 
room by  the  freight  elevator.  There  is  no  claim  that  there 
was  an  express  invitation  to  appellant  to  visit  the  store,  to 
enter  through  the  alley,  or  to  go  into  the  freightroom.  There 
is  no  reason  to  infer  from  any  evidence  in  the  cause,  or  from 
any  claim  of  counsel  for  appellant,  that  he  could  any  more 
presume  upon  the  right  of  a  customer  *'**  in  going  into  the 
freightroom  than  into  the  private  office  or  behind  the  sales- 
counter  of  the  appellees. 

An  injury  sustained  from  defective  machinery,  by  one  visit- 
ing a  coal-shaft  to  secure  employment,  was  held  to  create  no 
liability,  the  visitor  being  only  a  licensee:  Larmore  v.  Crown 
Point  Iron  Co.,  101  N.  Y.  391;  54  Am.  Rep.  718. 

In  Converse  v.  Walker,  30  Hun,  596,  it  was  held,  that  one 
who  took  refuge  in  a  hotel  to  escape  a  thunder-stor-u,  and  was 
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injured  by  a  defective  balcony,  wag  but  a  licensee,  and  could 
not  recover. 

Bedell  v.  Berkey,  76  Mich.  435,  15  Am.  St.  Rep.  370,  was  an 
action  for  an  injury  sustained  in  falling  into  an  elevator-shaft 
upon  the  defendant's  premises,  a  storeroom,  and  it  was  held 
that  although  the  plaintiff  visited  the  store  on  business,  if  he 
strayed  about  over  the  premises  at  his  own  will,  peering  into 
dark  recesses,  he  was  bound  to  look  out  for  his  own  safety. 

The  case  of  Trask  v.  Shotwell,  41  Minn.  66,  is  one  in  most 
respects  like  the  case  under  consideration,  but,  in  the  one 
res^pect  of  the  injured  person  having  business  upon  the  prem- 
ises in  connection  with  the  proprietors,  much  stronger  than 
this  case.  The  plaintiff  bought  goods  of  a  wholesale  firm, 
and  sent  his  nephew  after  them;  when  the  messenger  arrived 
he  was  directed  to  the  alley-door  of  the  shipping-room,  and, 
arriviTig  there,  knocked,  and  the  door  was  opened;  he  then 
gave  directions  to  the  teamster,  closed  the  door,  and  walked 
into  the  building,  and,  passing  about,  fell  into  the  elevator- 
shaft  and  sustained  injuries  from  which  he  died.  It  was  held 
that  the  defendants  owed  no  duty  to  the  deceased  to  keep  the 
freight  elevator  guarded,  and  that  the  court  did  not  err  in 
directing  a  verdict  for  the  defendants. 

In  Indiana  etc.  Ry.  Co.  v.  Barnhart,  115  Ind.  399,  it  is  said 
by  this  court:  "Where  a  person  has  a  license  to  go  *'•  upon 
the  grounds  or  the  inclosure  of  another,  he  takes  the  prem- 
ises as  he  finds  them,  and  accepts  whatever  perils  he  incurs 
in  the  use  of  such  license.  But  when  the  owner  or  occupant, 
by  enticement,  allurement,  or  inducement,  whether  exi)res8 
or  implied,  causes  another  to  come  upon  his  lands  he  then 
assumes  the  obligation  of  providing  for  the  safety  and  pro- 
tection of  the  person  so  coming,  and  for  any  breach  of  duty 
in  that  respect,  such  owner  or  occupant  becomes  liable  for  any 
injury  which  may  result  to  the  person  so  caused  to  come  on  to 
his  lands.  The  enticement,  allurement,  or  inducement,  as 
the  case  may  be,  must  be  the  equivalent  of  an  express  oi 
implied  invitation.  Mere  acquiescence  in  the  use  of  one's 
lands  by  another  is  not  sufficient."  Many  authorities  will  be 
found  cited  by  the  court  in  support  of  the  propositions  we 
have  quoted. 

In  the  case  in  review  there  is  no  claim  of  an  express  invi- 
tation, and  we  cannot  imply  an  invitation  to  the  appellant  to 
there  search  for  a  drayman,  from  the  mere  fact  that  appellees 
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were  engaged  as  merchants,  with  their  doors  thrown  open  to 
purchasers,  or,  possibly  to  those  who  go 

"From  shop  to  shop 
Wandering,  and  littering  with  unfolded  silks 
The  polished  counters." 

Judge  Charles  A.  Ray,  formerly  of  this  court,  in  his  excel- 
lent work  on  the  Negligence  of  Imposed  Duties,  pages  18  and  19, 
says:  "The  keeper  of  a  public  place  of  business  is  bound  to 
keep  his  premises,  and  the  passageways  to  and  from  them^ 
in  safe  condition,  and  use  ordinary  care  to  avoid  accidents  or 
injury  to  those  properly  entering  upon  his  premises  on  busi- 
ness. But  this  rule  only  applies  to  such  parts  of  the  building 
as  are  a  part  of,  or  used  to  gain  access  to,  or  constitute  a 
passageway  to  and  from  the  business  portion  of  the  building, 
and  not  to  ***  such  parts  of  the  building  as  are  used  for  the 
private  purposes  of  the  owner,  unless  the  party  injured  has 
been  induced  by  invitation  or  allurement  of  the  owner,  express 
or  implied,  to  enter  therein." 

In  Bennett  v.  Railroad  Co..,  102  U.  S.  577,  it  is  said,  on  page 
684:  "It  is  sometimes  difficult  to  determine  whether  the  cir- 
cumstances make  a  case  of  invitation,  in  the  technical  sense 
of  that  word,  as  used  in  a  large  number  of  adjudged  cases,  or 
only  a  case  of  mere  license.  '  The  principle,'  says  Mr.  Camp- 
bell, in  his  treatise  on  Negligence,  '  appears  to  be  that  invita- 
tion is  inferred  where  there  is  a  common  interest  or  mutual 
advantage,  while  a  license  is  inferred  where  the  object  is  the 
mere  pleasure  or  benefit  of  the  person  using  it.'  "  While  this 
case  is  cited  with  approval  in  Indiana  etc.  Ry.  Co.  v.  Bamharty 
115  Ind.  899,  we  need  not  fully  approve  this  distinction,  for 
here  the  appellant  went  upon  the  premises  on  business  wholly 
his  own;  his  entrance  was  through  an  unusual  passage;  the 
injury  was  sustained  while  entering  a  part  of  appellees'  prem- 
ises not  shown  to  have  been  frequented  by  customers  or  vis- 
itors, and  his  presence  is  not  shown  to  have  been  known  to,  or 
observed  by,  appellees.  Nor  is  it  necessary  for  us  to  hold,  as 
appellees  insist,  that  appellant  was  a  trespasser.  If  only  a 
licensee,  the  rule,  properly  applied,  precludes  recovery. 

We  find  no  error  in  the  direction  of  a  verdict  for  the  appel- 
lees, and  the  judgment  of  the  lower  court  is  affirmed. 

NioLioKNCB — What  Constitutbs. — Aotionable  negligence  grows  only  ont 
of  a  want  of  ordinary  care  and  skill  in  respect  to  a  person  to  whom  th« 
defendant  is  ander  obligation  or  doty  to  exercise  such  care  and  skill:  Oibson 
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w.  Leonard,  143  IIL  182;  36  Am.  St.  Rep.  376,  and  note  with  the  cases  col- 
lected. 

Tbial. — Dni«CTiwo  Verdict:  See  CatUU  r.  Raihoay  Co.,  67  Ark.  481;  S8 
Am.  St.  Rep.  254;  and  Woolicine  v.  Chesapeake  etc  Ry  Co.,  36  W.  Va.  329; 
32  Ain.  St.  Rep.  859,  and  note  with  the  caaes  collected. 

Real  Pkopertt — Licensees—  Risk^  A.ssuhed  bt,  and  Duty  of  Owner  o» 
Premises  to. — The  owner  of  lauds  and  buildings  assumes  no  duty  to  one 
who  is  on  bis  premises  by  permission  only  as  a  mere  licensee,  except  that  he 
will  refrain  from  willful  or  affirmatively  injurious  acts:  Oibson  r.  Leonard, 
14.3  IIL  182;  36  Am.  St.  Rep.  376.  This  subject  is  thoroughly  discussed  in 
Plummer  ▼.  DiUf  166  Mass.  426;  32  Am.  Bb  Rep.  463,  and  feh*  mouograpbio 
note  thertto. 
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[134  Indiana,  376.J 
JcDomsirrs  AoAnrsr  Infants — Collateral  Attack. — A  Judgment  taken 

against  an  infant  served  with  process  and  represented  by  attorney, 

though  without  the  appointment  of  a  guardian  cid  litem,  is  valid,  and 

not  subject  to  collateral  attack. 
Judgments  Against  Infants  erroneous,  but  not  void,  are  not  subject  to 

collateral  attack. 
JoDGMENTS  Against  Infants— Collatekal  Attack. — If  the  invalidity  of  a 

judgment  against  an  infant  is  sought  to  be  shown  by  bringing  forward 

matter  extraneous  to  the  record  this  is  a  collateral  attack,  and  cannot 

be  made  by  a  party  to  the  judgment. 

JXIDGHENTS   AgAINST   InFANTS — CONCLUSIVENESS  OF — COLLATERAL   ATTACK. 

The  failure  of  a  minor  to  interpose  the  plea  of  infancy  in  an  action 
against  him  constitutes  a  waiver  of  such  plea,  and  the  judgment  is  as 
binding  upon  him  as  if  he  had  been  of  full  age  at  the  date  of  its  rendi- 
tion, nor  is  such  judgment  subject  to  collateral  attack  predicated  upon 
matter  deltora  the  record. 

J.  V.  Kent  and  R.  W.  Irvnn,  for  the  appellant, 
T.  H.  Palmer  and  W.  F.  Palmer^  for  the  appellees. 

•'*  Olds,  J.  The  queBtions  presented  in  this  case  arise 
on  the  rulings  of  the  court  in  the  sustaining  of  the  demurrers 
to  the  second  amended  complaint,  and  to  the  appellant's 
answer  to  the  cross-complaint. 

The  complaint  alleges  that  appellant  is  now,  and  for  five 
years  last  past  has  been,  the  owner  in  fee  simple  of  certain 
real  estate,  describing  it;  that  she  so  owned  the  same  on  and 
prior  to  the  twenty-sixth  day  of  May,  1886;  that  on  said  date, 
and  until  the  twentieth  day  of  December,  1889,  she  was  an 
infant,  being  under  twenty-one  years  of  age;  that  she  did  not 
arrive  at  the  age  of  twenty-one  years  until  the  date  last  afore- 
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said;  that  on  and  prior  to  the  twenty-sixth  day  of  May,  1886, 
and  continually,  until  the  twenty-seventh  day  of  July,  1888, 
she  was  a  married  woman,  being  the  wife  of  one  Charles 
Slipher;  that,  on  the  twenty-fourth  day  of  August,  •**  1886, 
and  while  she  and  her  then  husband  were  yet  infants,  John 
Baer,  then  in  life,  but  now  deceased,  filed  his  complaint,  and 
brought  his  action  in  the  Clinton  circuit  court  against  the 
appellant  and  her  then  husband,  alleging  therein,  among 
other  things,  that  the  appellant  had,  prior  to  said  date,  en- 
tered  into  a  contract  with  him  (said  Baer),  for  the  erection 
and  repair  of  a  certain  dwelling-house  upon  the  real  estate 
aforesaid,  and  for  certain  material  furnished  and  used 
therein;  that  afterward,  at  the  September  term,  1886,  of  the 
said  Clinton  circuit  court,  such  proceedings  were  had  in  said 
court  that  said  Baer  recovered  a  judgment  against  the  appel- 
lant and  her  husband  for  the  sum  of  sixty-five  dollars  and 
costs,  and  fifteen  dollars  attorney's  fees,  and  also  the  fore- 
closure of  a  mechanic's  lien  for  the  sum  aforesaid,  and  a 
decree  of  said  court  ordering  and  directing  the  sale  of  said 
real  estate  to  make  said  sum  of  money  and  costs. 

It  further  alleges  a  sale  on  said  decree  to  said  appellee 
Slipher,  and  the  execution  of  a  certificate  and  deed  in  pur- 
suance thereof;  that  appellee  Slipher  took  possession  under 
the  deed,  and  has  ever  since  held  possession  of  the  same, 
claiming  to  be  the  owner  in  pursuance  of  said  deed,  and  does 
not  hold,  or  claim  to  hold  or  own,  by  any  other  or  different 
title;  that  on  the  day  of ,  18 — ,  John  D.  Baer  de- 
parted this  life  at  said  county,  intestate,  leaving  surviving 
him  appellee  Caroline  Baer,  his  widow  and  sole  heir,  but  that 
appellant  was,  during  all  the  time  aforesaid,  an  infant  and  a 
married  woman,  and  two  years  have  not  elapsed  since  she 
arrived  at  the  age  of  twenty-one  years. 

It  is  further  averred  that  appellant  had  no  legal  guardian 
during  the  time  aforesaid,  and  that  upon  the  trial  of  said 
cause,  and  during  the  proceedings  aforesaid,  no  guardian  ad 
litem  was  appointed  to  appear  and  defend  said  action  for  her, 
and  that  she  did  not  appear  to  said  *'"''  cause  either  in  per- 
son or  by  guardian  ad  litem^  but  that  said  appearance  and 
defense  was  made  solely  by  attorney;  that  said  John  D.  Baer 
and  appellant  Slipher  knew  that  the  plaintiff  and  her  then 
husband,  Charles  Slipher,  were  infants  at  the  time  of  the 
aforesaid  trial  and  sheriff's  sale,  during  all  the  time  aforesaid. 
Prayer  was  made  asking  that  said  judgment  and  sheriff's  sale 
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be  declared  void  and  be  set  aside,  and  for  all  proper  relief  to 
this  complaint.  Appellee  Baer  demurred  for  want  of  facts, 
and  appellee  Slipher  demurred  for  the  same  cause.  Appellee 
Slipher  filed  a  cross-complaint,  alleging  himself  to  be  the 
owner  of  the  real  estate,  and  appellant  filed  an  answer  to  the 
cross-complaint  of  Slipher,  alleging  the  same  facts  as  are 
alleged  in  the  complaint,  and  Slipher  demurred  to  the  answer 
for  want  of  facts.  The  court  sustained  the  demurrers  to  the 
complaint  and  to  the  answer,  to  which  rulings  appellant 
excepted,  and,  refusing  to  plead  further,  judgment  was  ren- 
dered  on  demurrer  in  favor  of  appelleea.  These  rulings  are 
assigned  as  errors. 

As  appears  from  the  averments  of  the  complaint,  this  is  a 
proceeding  to  set  aside  the  judgment  and  decree  of  foreclo- 
sure of  the  mechanic's  lien,  on  the  sole  ground  that  the  judg- 
ment is  invalid,  for  the  reason  that  the  appellant  appeared 
to  the  action  in  which  the  judgment  was  rendered,  and  made 
her  defense  by  attorney,  and  not  by  guardian  ad  litem 
appointed  by  the  court. 

There  is  no  equity  shown  in  the  bill.  From  aught  that 
appears,  the  appellant  was  properly  served  with  process,  and 
the  judgment  was  on  a  valid  indebtedness  of  the  appellant  iu 
favor  of  the  plaintiff. 

In  Freeman  on  Judgments,  4th  edition,  section  151, it  is  said: 
"  The  general  tendency  is  to  regard  the  plea  of  infancy  as  a 
personal  plea  which  may  be  waived.  And  whether  such  plea 
is  interposed  or  not,  a  judgment  or  decree  against  an  infant» 
properly  before  the  court,  is  as  '"*  obligatory  upon  him  as 
though  he  were  an  adult,  except  in  case  where  he  is  allowed 
time,  after  coming  of  age,  to  show  cause  against  the  judg- 
ment or  decree.  If  an  absolute  decree  is  made  against  an 
infant  he  is  as  much  bound  as  a  person  of  full  age,  and  will 
not  be  permitted  to  dispute  the  decree,  except  upon  the  same 
grounds  which  would  be  available  if  he  were  an  adult. 
Though  the  statute  requires  the  appointment  of  a  guardian  ad 
litem  to  represent  the  interest  of  minors  who  have  no  general 
guardian,  it  is  well  settled  that  where  process  has  been  served 
upon  a  minor  the  failure  to  appoint  a  guardian  ad  litem  for 
him  is  a  mere  irregularity  not  affecting  the  validity  of  the 
judgment." 

This  statement  of  the  law  by  Freeman  is  in  harmony  with 
the  decisions  of  this  court 

As  early  as  the  case  of  Blake  v.  Dotkglasa,  27  Ind.  416,  it 
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was  held  that  the  plea  of  infancy  is  a  personal  privilege  tliat 
may  be  waived.  If  not  pleaded,  a  judgment  against  an  infant 
is  binding  upon  him.  In  that  case,  speaking  of  infancy,  the 
court  said:  "It  was  a  personal  privilege,  and  having  failed 
to  avail  himself  of  it  at  the  proper  time,  by  suffering  judg- 
ment to  be  taken  against  him  by  default,  the  judgment  is 
binding  upon  him."  The  court  further  said:  "A  judgment 
taken  against  an  infant  by  default,  without  the  appointment 
of  a  guardian  ad  litem  to  appear  for  him,  is  erroneous,  but 
not  void."  This  doctrine  has  been  universally  adhered  to  by 
this  court. 

In  McBride  v.  State,  130  Ind.  525,  the  case  of  Blake  v. 
Douglass,  27  Ind.  416,  was  cited  and  followed,  holding  that  a 
judgment  against  a  minor  without  the  appointment  of  & 
guardian  ad  litem  was  valid,  and  not  subject  to  collateral 
attack. 

In  Freeman  on  Judgments,  4th  edition,  section  513,  it  is  said; 
*'  But  the  better  opinion  is,  that  an  infant  defendant  ^^*  is 
as  much  bound  by  a  decree  in  equity  as  a  person  of  age; 
therefore,  if  there  be  an  absolute  decree  made  against  a 
defendant  who  is  under  age  he  will  not  be  permitted  to  dis- 
pute it,  unless  upon  the  same  grounds  as  an  adult  might 
have  disputed  it,  such  as  fraud,  collusion,  or  error." 

The  judgment  being  as  binding  upon  the  appellant  as  if 
she  had  been  of  full  age  when  it  was  rendered,  it  is  clear  that 
there  are  no  facts  alleged  in  the  complaint  which  authorize 
the  setting  of  it  aside.  Furthermore,  we  think  it  must  be 
regarded  as  a  collateral  attack,  and  the  judgment  being 
erroneous,  and  not  void,  it  is  not  subject  to  such  attack.         i 

It  is  a  well-settled  rule  that  an  attack  upon  a  judgment 
predicated  upon  matter  df/tors  the  record,  where  the  invalidity 
of  the  judgment  is  sought  to  be  shown  by  bringing  forward 
matter  extraneous  to  the  record  itself,  is  a  collateral  attack, 
and  cannot  be  made  by  a  party  to  the  judgment:  See  Har- 
man  v.  Moore,  112  Ind.  221,  and  authorities  there  cited. 
That  is  what  is  sought  to  be  done  in  this  case. 

It  is  sought  to  be  shown  that  the  judgment  is  invalid,  for 
the  reason  that  the  appellant  was  an  infant  at  the  time  of  the 
rendition  of  the  judgment,  which  fact  does  not  appear  of 
record,  but  if  shown  at  all,  must  be  shown  by  facts  dehors  the 
record,  and  this  cannot  be  done.  By  the  failure  to  interpose 
her  plea  of  infancy  in  the  original  action  appellant  waived 
it,  and  the  judgment  is  as  binding  upon  her  as  if  she  had 

AM.  tt.  £XF-  V<U.  XXXIX.  -u 
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been  of  full  age  at  the  date  of  its  rendition:  Littleton  t.  Smith, 
119  Ind.  230. 

It  is  suggested  by  counsel  for  appellant,  that  there  is  no 
adequate  remedy  provided  by  statute  for  the  relief  of  an  infant 
from  a  judgment  rendered  against  him,  when  his  infancy 
does  not  appear  of  record,  and  that  this  is  an  application  to 
have  the  court  below  recall  the  judgment,  not  •*•  for  error 
of  law,  but  error  in  fact,  and  that  the  remedy  is  by  a  writ  of 
coram  nobis.  But  with  this  we  cannot  agree,  for,  by  the  fail- 
ure to  interpose  the  plea  of  infancy,  she  waived  it,  and,  having 
waived  it,  the  fact  of  her  infancy  is  not  available  of  itself  to 
set  aside  the  judgment. 

The  complaint  is  insufficient,  and  does  not  state  facts 
entitling  the  appellant  to  be  relieved  from  the  judgment;  and, 
likewise,  the  answer  is  also  insufficient,  and  the  demurrers 
thereto  were  properly  sustained. 

Judgment  affirmed.  ___^ 

In  the  case  of  Clark  v.  Hillis,  134  Ind.  421,  it  appeared  that  James  Clark 
in  July,  1853,  was  unmarried  and  owned  eighty  acres  of  land,  which  he  then 
conveyed  to  his  mother,  Catharine  Clark,  a  widow,  for  her  natural  life,  and 
then  to  revert  to  him  and  his  heirs. 

Thereafter  he  intermarried  with  Lorinda  Collum,  who  bore  him  the  fol- 
lowing children  living  at  the  time  he  died  intestate,  James  M.,  Malinda, 
Dulcenia  A.,  Helen  I.,  and  Eliza  J.  On  February  18,  1871,  the  adminis- 
trator of  James  Clark  petitioned  the  proper  court  to  sell  said  lauds  subject 
to  the  life  estate  of  Catharine  Clark  for  the  payment  of  the  debts  of  said 
James.     The  petition  named  as  ins  surviving  children,  Malinda,  Eliza  J., 

Dulcenia  A.,  James  M.,  Jane  M.  Clark,  and Clark,  omitting  Helen  I. 

Clark. 

The  record  recited  that  at  a  subsequent  term  of  court  the  administrator 
made  proof  of  the  publication  and  poating  of  notices  of  the  pendency  of  said 
petition.  Appraisers  were  then  appointed,  and  the  land  duly  appraised. 
The  administrator  was  then  ordered  to  file,  and  did  file,  an  additional  bond, 
which  was  duly  approved  by  the  court.  The  court  then  ordered  a  private 
sale  of  the  laud  without  notice.  At  a  subsequent  term  of  the  court  the 
administrator  reported,  under  oath,  that  he  had  given  notice  of  the  time, 
terms,  and  land  to  be  sold,  by  publication  for  three  weeks  sacoesaively  in  a 
named  weekly  newspaper,  and  by  posting  printed  notices  in  five  public 
places  in  the  coanty,  and,  that  pursuant  thereto,  he  sold  said  land  to  A.  Hillis 
for  its  appraised  value.  James  Clark  was  divorced  from  his  wife,  Lorinda, 
prior  to  his  death,  and  Catharine  Clark  died  October  21,  1887.  The  five  living 
children  of  James  Clark  and  hia  divorced  wife,  Lorinda,  sought  in  this  action 
to  recover  the  lands  and  quiet  the  title  thereto  as  against  said  Hillis.  They 
were  defeated  in  the  lower  conrt,  and  no  question  was  made  on  appeal  as  to 
the  sufficiency  of  the  pleadings,  but  error  was  assigned  upon  the  overruling 
of  the  joint  motion  of  all  of  the  appellants  for  a  new  trial,  and  of  the 
separate  motion  by  Helen  L  Clark  for  a  new  trial. 

It  was  also  contended  by  th«  appellants  that  Jamea  Clark  held  no  title  in 


May,  1893.]  Cohee  v.  Baeb.  275 

■aid  lands  at  tb«  time  of  hit'  death,  snbject  to  sale  for  the  payment  of  hii 
debts,  and  also  that  the  sale  by  the  administrator  was  void,  even  if  said 
James  held  an  interest  subject  to  sale  for  the  payment  of  his  debts. 

In  passing  upon  the  questions  thus  presented,  the  supreme  court  said; 
"  From  the  record  of  the  proceeding  to  sell,  Helen  I.  Clark  is  not  named  aa 
an  heir  of  said  James,  but  the  other  children  are  named,  and  must  be  treated 
as  parties.  If  the  record  were  silent  on  the  subject  of  notice  to  those  who 
were  parties  to  the  proceeding  it  would  be  presumed  that  such  notice  had 
been  given:  Doe,  on  demise,  etc.  v.  Harvey,  3  Ind.  104;  Oerrard  v.  Johnson,  12 
Ind.  6.S6;  Hawkint  v.  Ba;jan,  20  Ind.  193;  Ahdil  v.  Abdil,  33  Ind.  460;  Ayers 
V.  Harshman,  66  Ind.  291;  Crane  v.  Kimmer,  77  Ind.  215;  Hwner  v.  Doe, 
on  demise,  etc.,  1  Ind.  130;  48  Am.  Dec.  355;  Exchange  Bank  v.  AuU,  102  Ind. 
322.  Here  it  appears  expressly  that  notice  was  given,  by  publication  and 
posting,  of  the  pendency  of  the  proceeding.  The  absence  from  the  files  of  the 
notice  so  found  will  not  defeat  the  presumptioa  that  it  was  the  proper  notice. 

"  If  the  infirmity  from  which  a  judgment  is  attacked  does  not  appear  from 
the  face  of  the  record  of  a  court  of  competent  jurisdiction  the  judgment  is 
not  void:  Palmerton  v.  Hoop,  131  Ind.  23;  Earle  v.  Earle,  91  Ind.  27. 

"The  absence  from  the  files  of  the  proof  of  notice  of  sale  should  not  affect 
the  validity  of  the  sale,  for  the  reasons  stated  as  to  the  notice  of  the  pen- 
dency of  the  proceeding.  But  it  is  insisted  that  the  court  ordered  the  sale 
without  notice,  when,  from  the  appraised  value  of  the  land,  notice  was 
required  by  law.  The  statute  did  not  require  the  order  of  sale  to  direct  the 
giving  or  withholding  of  notice,  and  while  notice  was  required,  and  while 
the  court  did  the  unnecessary  act  of  directing  the  sale  without  notice,  the 
administrator  did  his  duty  in  the  giving  of  notice,  as  we  find  from  the  record. 
While  there  might  be  some  doubt  of  the  presumption  of  notice  as  against 
the  order  of  sale  without  notice,  where  we  find  that  notice  was  given  the 
order  as  to  notice  will  be  disregarded. 

"The  record  ordered  the  administrator  to  execute  an  additional  bond,  and 
it  appears  that  he  did  so,  though  the  bond  is  not  in  the  record.  That  he 
gave  no  such  bond  will  not  be  presumed,  as  we  have  shown.  However,  the 
failure  to  execute  such  bond  has  been  held  not  to  invalidate  a  sale,  where  it 
does  not  appear  that  the  proceeds  of  the  sale  were  misappropriated:  Fouler 
V.  Birch,  14  Ind.  448;  Dequindre  v.  WiUiamB,  31  Ind.  444;  McKeever  v.  Ball, 
71  Ind.  398;  Marquu  v.  Davis,  113  Ind.  219."  It  is  to  be  inferred  that  the 
appellants,  except  Mrs.  Clark,  were  minors  at  the  time  the  lands  were 
ordered  sold,  although  this  fact  does  not  appear  from  the  record  of  the  pro- 
ceeding to  sell.  The  court  then  acted,  so  far  as  is  disclosed  by  the  record, 
without  knowledge  of  their  infancy,  but  the  judgment  for  that  cause  was 
not  void,  and  the  failure  of  the  court  to  appoint  a  guardian  ad  litem  was  only 
collateral  to  that  error.  Any  such  attack  upon  the  judgment  for  want  of 
jurisdiction  of  the  court  to  render  it,  predicated  upon  matter  dehors  the 
record,  is  collateral,  and  cannot  be  sustained:  Chilly  v.  Shirk,  131  Ind.  76; 
31  Am.  St.  Rep.  414;  Harman  r.  Moore,  112  Ind.  221;  Cain  v.  Ooda,  84  Ind. 
209;  LanUr.  MaffeU,  102  Ind.  23;  Earle  v.  EarU,  91  Ind.  27;  Indianapolis 
etc.  R.  W.  Co.  V.  Hnrmleas,  124  Ind.  26.  "We  feel  constrained  to  hold,  for 
the  reasons  given,  that  the  sale,  as  to  the  heirs  of  James  Clark,  other  than 
Helen  I.  Clark,  was  not  void,  and  if  they  can  recover,  it  mnst  be  upon  the 
theory  of  a  direct  attack  upon  the  proceedings  of  the  probate  court.  An 
action  to  review  a  judgment  is  given  by  statute,  and  the  causes  therefor  are 
(Rev.  Stats.  1881,  sec.  616)  'for  any  error  of  law  appearing  in  the  pro- 
ceedings  and  judgment,  or  for  material  new  matter  diaoovered  ainoe  the  ren« 
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dition  thereof;  the  rerlew  here  sought  is  not  for  miiterial  new  matter 
discovered  since  the  rendition  of  the  judgment.-  It  can  only  be  for  error 
appearing  in  the  proceedings  and  judgment;  for  error  apparent  on  the  face 
of  the  record:  Rice  v.  Turner,  72  Iitd.  5J9;  BicJiardson  v.  Hotck,  45  lud.  451; 
Train  v.  Oudley,  36  Ind.  241;  Preston  v.  Sand/ard't  Amdr.,  21  lud,  166; 
Skoaf  V.  Joray,  86  Ind.  70. 

"  Review  may  be  had  only  when  the  same  relief  might  be  had  by  appeal 
from  the  judgment  souglit  to  be  reviewed:  Baker  v.  Ludlam,  118  Ind.  87; 
American  Int.  Co.  v.  Oib.-iOii,  104  Ind.  336;  Slioaf  r.  Joray,  86  Ind.  70; 
Traders'  Ins.  Co.  v.  Carpenter,  85  Ind.  350;  Tachau  r.  Fiedeldey,  81  Ind.  64. 

"In  the  last  of  the  cases  cited,  as  in  many  others,  it  is  made  manifest  that, 
though  a  direct  attack,  the  proceeding  to  review  is  not  for  errors  to  be 
established  dehors  the  record.  The  proceeding  has  for  its  object  the  correc- 
tion of  some  error  upon  the  face  of  the  proceeding  and  judgment,  by  invok- 
ing the  action  of  the  court  committing  such  error.  It  is  a  substitute  for 
the  remedy  by  appeal,  and  is  of  the  same  nature:  Traders^  Int.  Co.  v. 
Carpenter,  85  Ind.  350. 

"The  appellants  use  the  remedy  to  introduce  matters  not  apparent  upon 
the  face  of  the  record,  so  far  as  all  are  concerned,  ezcoptiug  Helen  I.  Clark. 
As  to  her,  the  face  of  the  record  discloses  that  the  court  had  no  jurisdiction 
over  her  person.     She  was  not  in  court;  not  a  party  to  the  proceeding. 

"  Notice  to Clark,  by  publication,  is  not  binding  upon  Helen  I.  Clark, 

and  she  may  attack  the  proceeding  collaterally,  because  void  as  to  her,  the 
record  expressly  showing  the  infirmity  as  to  her:  Schissel  v.  Dickson,  129 
Ind.  139;  Hawkins  r.  Hawkins,  28  lud.  66. 

"The  judgment  is  reversed  as  to  Helen  I.  Clark,  and  la  in  all  things 
affirmed  as  to  the  other  appellants." 

Infants  —  Judomknts  Against  —  Collateral  Attack. — A  judgment 
against  an  infant  which  is  merely  erroneous,  and  not  void,  may  be  cor 
rected  on  appeal;  if  fraudulent,  or  obtained  by  collusion,  it  must  be 
attacked  in  a  direct  proceeding  and  not  collaterally:  Joyce  v.  MeAvop,  31 
Cal.  273;  89  Am.  Dec.  172,  and  extended  note;  Beeler  v.  BuUiU,  3  A.  K. 
Marsh.  161 ;  13  Am.  Deo.  161;  Dahms  y.  Alston,  72  Iowa,  411.  But  see  Coffin 
T.  Cook,  106  N.  0.  876;  also  the  note  to  Porter  r.  Bobmaon,  13  Am.  D«o.  160. 


Pbdbn  V,  Gavins. 

(L<?4  Indiana,  494.] 
Parttwok— Statutb  of  Limitations  of  Twenty  Yeaks  is  not  applicable  to 

an  action  of  partition. 
Pabtitios — Adverse  Pcssbssion. — ^To  make  a  plea  of  the  statute  of  fifteen 

years  a  good  defense  to  a  anit  for  partition  it  must  show  a  holding 

adversely  for  fifteen  years. 
Plbadino. — A  Bad  Reply  Is  Good  to  a  Bad  Answbb,  and  it  is  not  error  to 

overrule  a  demurrer  to  such  reply. 
Paetitiok  —  Claim    For    Improvements  —  Counterclaim   For   Rents. 

When,  in  an  action  for  partition,  one  tenant  claims  reimbursemeut  for 

improvements  made  while  in  possession,  the  other  tenants  may  set  up 

a  counterclaim  for  rents  and  profits  due  them,  and  received  by  the  ten* 
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ant  in  possession  prior  to  making  the  improTements,  and  the  coart  must 
take  such  rents  and  profits  into  account  in  making  the  adjustment. 

SaroFV — Statutb  of  Limitations. — The  life  of  a  setofiF  is  equal  to  that  of 
the  original  claim,  and  is  only  barred  when  the  original  claim  is  barred. 

Partition — Trial  by  Jury. — When,  in  an  action  for  partition,  issues  are 
joined  on  a  cross-complaint  demanding  an  accounting  between  the  ten- 
ants, and  involving  matters  of  exclusive  equitable  jurisdiction,  triable 
by  the  court  alone,  a  demand  for  a  trial  of  the  whole  case  by  a  jury  ia 
properly  refused. 

Jury  Trial — When  Properly  RKrrsED.— If  several  issues  are  joined  in  a 
case,  some  triable  by  jury  and  some  by  the  court,  a  demand  for  a  jury 
to  try  all  of  the  issues  is  properly  refused.  ^ 

Partition — Commissioners'  Report — Variance. — A  motion  to  set  aside 
the  report  of  commissioners  in  partition  on  the  ground  of  a  variance 
between  the  description  of  the  land  in  the  order  for  partition  and  the 
description  in  the  report  of  the  commissioners  is  properly  refused,  unlesa 
auch  variance  affirmatively  appears  of  record. 

W.  R.  Gardiner  and  S.  H.  Taylor ,  for  the  appellant. 

W.  W.  Moffett  and  C.  E.  Davis,  for  the  appellees. 

***  Olds,  J.  This  is  a  suit  for  the  partition  of  certain  real 
estate  situate  in  Greene  county,  Indiana.  The  suit  was  in- 
stituted in  the  Greene  circuit  court,  and  the  venue  afterwards 
changed  to  the  Daviess  circuit  court,  where  there  was  a  trial 
by  the  court,  a  special  finding  of  facts,  and  conclusions  of  law 
stated,  and  judgment  rendered  in  favor  of  the  appellees,  from 
which  judgment  this  appeal  is  prosecuted. 

The  complaint  is,  in  form,  an  ordinary  complaint  in  parti- 
tion. 

It  appears  that  one  Hughes  East  and  wife  conveyed  all  of 
the  lands  to  the  appellant  in  1866,  and  put  the  appellant  in 
possession  of  the  same.  In  1883  one  Rebecca  East  asserted 
her  ownership  in  the  undivided  one-half  of  ■*''®  the  land,  and 
at  that  time  prosecuted  an  action  in  ejectment  against  the 
appellant,  and  recovered  a  judgment  in  said  cause,  establish- 
ing lier  title  to  the  one-half  of  the  land,  and  for  four  hundred 
and  sixty  dollars  damages,  which  appellant  paid.  After- 
wards, Rebecca  East  and  her  husband  conveyed  her  one-half 
interest  in  the  land  to  the  appellees,  Aden  G.,  Elijah,  and 
William  Gavins,  who  instituted  this  suit  against  the  appel- 
lant for  partition. 

Exceptions  were  taken  to  various  rulings  of  the  court,  which 
were  properly  reserved,  and  assigned  as  error,  and  which  are 
discussed  by  counsel. 

The  second  paragraph  of  answer  to  the  complaint  is  the 
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twenty  years'  statute  of  limitation,  and  the  third  paragraph 
pleads  the  fifteen  years'  statute  of  limitation. 

These  two  paragraphs  of  answer  are  each  a  general  plea  of 
the  statute  of  limitation. 

The  third  paragraph  of  reply  to  these  two  paragraphs  of 
answer  pleaded  the  judgment  in  the  ejectment  case  of  Rebecca 
East. 

To  this  paragraph  of  reply  the  appellant  demurred,  and 
the  nourt  overruled  the  demurrer,  and  this  ruling  is  the  first 
alleged  error  discussed. 

The  twenty  years'  statute  of  limitation  is  not  applicable  to 
an  action  in  partition:  McCray  v.  Humes,  116  Ind.  103. 

Indeed,  neither  of  the  paragraphs  of  answer  was  good  as 
pleaded.  It  has  been  held  that  the  fifteen  years'  statute  of 
limitation  was  applicable  to  a  partition  suit  in  the  case  above 
cited.  When  one  cotenant  holds  possession  to  the  exclusion 
of  the  others  claiming  to  own  the  whole,  and  holding  it  ad- 
versely to  the  other  cotenants,  then  an  action  for  partition  by 
a  cotenant  would  be  barred,  but  when  cotenants  own  land, 
and  neither  holds  possession  adversely  to  the  others,  the  fact 
that  they  hold  the  lands  as  tenants  in  common  for  more  than 
fifteen  **''  j'ears  does  not  bar  the  riglit  of  either  to  partition, 
though  they  may  have  enforced  that  right  at  any  time  from 
the  date  when  they  so  became  tenants  in  common  in  the  land. 
To  make  a  plea  of  the  statute  of  fifteen  years  a  good  defense 
to  a  suit  for  partition  it  must  show  a  holding  adversely  for 
fifteen  years. 

The  answer  in  McCray  v.  Humes,  116  Ind.  108,  showed  a 
Holding  adversely,  under  claim  of  title,  for  fifteen  years,  and 
the  holding  in  that  case  was  correct.  To  the  same  efi'ect  is 
the  holding  in  the  case  of  Nutter  v.  Hawkins,  93  Ind.  260. 

It  would  be  an  anomalous  doctrine  to  hold  that  when,  as 
m  this  case,  a  tenancy  had  run  over  fifteen  years,  and  that 
after  one  tenant  had  prosecuted  an  action  in  ejectment  against 
nis  cotenant,  and  established  his  title  to  the  land,  he  could 
not  then  maintain  an  action  in  partition  and  have  his  portion 
of  the  land  set  apart  to  him. 

In  Jenkins  v.  Dalton,  27  Ind.  78,  it  was  held  that  a  failure 
to  assert  the  right  for  partition  for  a  period  of  twenty  years 
will  not  bar  an  action  for  partition.  The  court,  in  speaking 
of  the  partition  of  lands,  says:  "In  such  a  case  the  right  to 
the  partition  exists  from  the  date  of  the  tenancy.  It  may  of 
may  not  be  exercised,  in  the  discretion  of  the  tenants.     All 
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the  tenants  have  an  equal  right  to  possession,  and  may  all  be 
satisfied  to  enjoy  the  estate  in  common.  Partition  may  not 
be  desired  by  any  one  or  more  of  the  tenants  for  a  period  of 
time  greater  than  that  prescribed  by  any  statute  of  limita- 
tion; and  the  fact  that  such  a  period  is  suffered  to  elapse 
does  not,  in  any  manner,  aflFect  the  right  of  one  or  more  of 
the  tenants  to  have  partition":  Freeman  on  Cotenancy,  sec 
491. 

There  was  no  error  in  overruling  the  demurrer  to  this  *•• 
paragraph  of  reply.  A  bad  reply  is  good  to  a  bad  answer,  so 
whether  it  is  sufficient  for  a  good  answer  or  not,  it  was  not 
error  to  overrule  a  demurrer  to  it,  as  the  answers  were  bad. 

The  appellant  filed  a  cross-complaint,  alleging  that  he 
had  been  the  owner  of  one-half  of  the  land  for  twenty-five 
years;  that  he  had  made  valuable  and  lasting  improvements 
thereon,  paid  taxes  on  all  the  land,  aggregating  one  thousand 
dollars. 

The  appellees  answered  the  cross-complaint,  and  in  the 
fourth  paragraph  of  the  answer  alleged  that  appellant  had 
been  in  possession  as  tenant  in  common  with  their  grantor 
long  before  he  made  the  improvements,  and  had  received  tiie 
rents  and  profits  for  all  the  land,  amounting  to  three  thou- 
sand dollars,  one-half  of  which  belonged  to  the  cotenant,  and 
had  received  and  converted  to  his  own  use  walnut  trees  and 
other  valuable  timber  growing  thereon  of  the  value  of  five 
hundred  dollars,  which  suras  they  asked  to  have  taken  into 
account,  and  set  off  as  against  any  sum  allowed  appellant  on 
his  claim  for  improvements  and  taxes.  To  which  fourth 
paragraph  of  answer  appellant  demurred,  and  the  demurrer 
was  overruled,  and  this  ruling  is  the  next  alleged  error  dis- 
cussed. 

Freeman  on  Cotenancy,  section  510,  lays  down  this  doctrine: 
"As  the  allowance  of  compensation  for  improvements  is,  ii» 
all  cases,  made,  not  as  a  matter  of  legal  right,  but  purely 
from  the  desire  of  the  court  to  do  justice,  the  compensation 
will  be  estimated  so  as  to  inflict  no  injury  on  the  cotenant 
against  whom  the  improvements  are  charged.  He  will  there- 
fore be  charged,  not  with  the  price  of  the  improvements,  but 
only  with  his  proportion  of  the  amount  which  at  the  time  of 
partition  they  add  to  the  value  of  the  premises.  From  this 
amount  he  will  also  be  entitled  to  deduct  any  sum  to  which  he 
may  have  a  just  claim  for  *••  use  and  occupation  of  his 
moiety  enjoyed  by  the  cotenant  making  the  improvements.'* 
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In  Alleman  v.  Hawley^  117  Ind.  532  (538),  this  court  says: 
"The  appellant's  right  to  compensation  for  her  improvements 
is  not  a  legal  right  depending  upon  a  statute,  but  is  a  right 
resting  upon  equitable  principles,  and  one  which  a  court  of 
equity  will  enforce." 

The  cross-complaint  pleaded  a  state  of  facts  in  relation  to 
the  occupancy  of  the  land  and  the  making  of  improvementSf 
which  gave  him  an  equitable  r'ght  to  compensation  for  them, 
and  the  answer  not  controverting  the  manner  of  his  occu- 
pancy, pleaded  the  fact  that  while  so  occupying  he  had  re- 
ceived the  rents,  and  had  taken  and  used  valuable  growing 
trees,  stating  the  amount  and  value  of  each.  This,  we  think, 
was  sufficient  to  make  a  good  answer  to  the  counterclaim, 
that  it  might  be  taken  into  account,  and  adjusted  in  deter- 
mining what  amount,  if  any,  was  due  the  appellant  for  im- 
provements and  taxes  alleged  to  have  been  made  and  paid 
by  appellant.  It  would  be  inequitable  to  hold,  where  a  co- 
tenant,  in  possession  of  the  whole  land,  has  received  the  rents 
for  a  number  of  years,  and  while  he  so  holds  the  share  of 
rents  due  his  cotenants,  he  makes  improvements,  that  when 
partition  was  sought,  the  tenant  in  possession  could  recover 
the  full  value  of  the  improvements  made,  without  deduction 
for  the  rents  received  by  him  due  his  cotenants;  and  we  think 
that  when  a  tenant  asks  an  allowance  for  improvements  made 
while  in  possession,  an  answer  setting  up  the  facts  as  to  the 
receipt  of  the  rents  due  the  cotenant,  showing,  as  in  this  case, 
that  he  had  received  the  rents  prior  to  the  making  of  the 
improvements,  it  states  a  good  defense,  as  a  counterclaim  or 
setoff  to  the  action,  to  authorize  the  court  to  take  into  account 
the  rents  in  making  the  adjustment. 

The  cross-complaint  alleges  a  state  of  facts  in  relation  *®® 
to  the  possession  of  the  land  and  the  making  of  improve- 
ments which,  in  equity,  entitles  the  occupying  tenant  to 
compensation  for  the  improvements,  and  the  answer  sets  up 
additional  facts,  showing  that  while  so  occupying  the  land  the 
tenant  received  rents  belonging  to  his  cotenants,  from  which 
he  seeks  to  recover  compensation  for  the  improvements  made, 
which  in  equity  and  good  conscience  should  be  taken  into 
account  in  determining  what  amount,  if  any,  should  be  charged 
against  the  other  tenant  for  improvements.  It  would  be 
manifestly  unjust  and  inequitable  to  allow  the  occupying 
tenant  to  retain  the  share  of  the  rents  received  by  him  belong- 
ing to  the  other  joint  owners,  and  permit  him  to  collect  from 
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them  the  full  amount  and  value  of  the  improvements  made. 
We  are  cited  to  Carver  v.  Coffmnn,  109  Ind.  547,  as  holding 
that  such  an  answer  must  allege  the  holding  adversely,  and 
an  ouster  of  the  tenant.  The  answer  in  that  case  alleged  that 
fact,  and  it  was  held  good,  but  that  decision  we  do  not  think 
in  conflict  with  our  conclusion.  Were  it  an  independent  action 
to  recover  rents,  it  would  present  a  diflerent  question;  but 
this  seeks  only  to  set  oflF  the  rents,  or,  rather,  to  have  the 
rents  taken  into  account  in  fixing  the  amount,  if  any,  that 
the  tenant  out  of  possession  ought  to  pay  for  improvements, 
and  the  answer,  we  think,  is  good  for  that  purpose. 

The  next  ruling  of  the  court  complained  of  is  in  sustaining 
the  demurrer  to  the  second  and  third  paragraphs  of  reply  to 
the  fourth  paragraph  of  answer  to  the  cross-complaint.  These 
paragraphs  of  reply  pleaded  the  six  and  fifteen  years'  statute 
of  limitations  to  the  answer  of  setoff.  There  was  no  error  in 
this  ruling.  The  life  of  a  setoff  is  equal  to  that  of  the  original 
claim,  and  is  only  barred  when  the  original  claim  is  barred: 
Hyatt  V.  Cochran,  85  Ind.  231. 

*®*  The  next  alleged  error  discussed  relates  to  the  ruling 
of  the  court  in  refusing  to  allow  a  trial  of  the  whole  case  by 
the  jury.  At  the  proper  time,  the  appellant  "  moved  the  court 
for,  and  demanded,  a  jury  to  try  the  issues  joined."  This 
demand  was  for  the  trial  of  all  the  issues  found  by  a  jury. 
We  are  cited  by  counsel  for  appellant  to  the  decision  in  Kitts 
V.  Willson,  106  Ind.  147,  as  supporting  the  right  of  appellant 
to  a  trial  by  jury.  The  decision  of  Kitts  v.  Willson  was  modi- 
fied to  some  extent  in  the  case  of  Martin  v. Martin,  118  Ind. 

22:-. 

Whatever  may  be  the  rule  in  relation  to  the  right  to  trial 
by  jury  in  partition,  where  there  is  involved  the  simple  ques- 
tion of  the  right  to  partition  or  the  quieting  of  the  title,  thig 
case  presents  a  different  question.  In  this  case  issues  are 
also  joined  on  a  cross-complaint.  The  cross-complaint  and 
issues  joined  thereon  involve  matters  of  exclusive  equitable 
jurisdiction.  It  is  an  application  for  an  accounting  between 
the  tenants.  It  is  an  equitable  right  which  appellant  seeks 
by  his  cross  complaint  to  have  enforced  and  an  allowance 
made  to  him  for  the  value  of  improvements  made  under 
such  circumstances  as  he  in  equity  is  entitled  to  compensa- 
tion for.  The  issues  joined  on  the  cross-complaint  were  tri- 
able by  the  court.  The  demand  being  for  a  trial  of  these 
issues,  as  well  as  those  joined  on  the  complaint,  it  covered 
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more  than  appellant  was  entitled  to,  and  it  was  properly  over- 
ruled. Had  appellant  demanded  a  trial  of  the  issues  joined 
on  the  complaint  by  a  jury,  it  would  have  presented  a  differ- 
ent question. 

The  statute  (Rev.  Stat,  of  1881,  sec.  409)  makes  some 
issues  triable  by  the  court  and  some  triable  by  the  jury, 
even  when  joined  in  the  same  action,  and  a  demand  for  a 
jury  should  only  include  a  demand  for  the  trial  of  such  issues 
as  are  triable  by  a  jury,  and  when  several  issues  are  joined  in 
a  cause  some  triable  by  jury  and  some  by  ***  the  court,  and 
a  demand  for  a  jury  to  try  all  of  the  issues  is  m.ade,  it  is  not 
error  to  refuse  it.  It  is  a  well-settled  rule  that  a  motion  must 
include  only  such  relief  as  the  party  making  it  is  entitled  to, 
else  it  will  not  be  error  to  overrule  it. 

There  was  no  error  in  refusing  the  appellant's  demand  for 
a  jury  to  try  the  issues  joined. 

It  is  contended  that  the  court  erred  in  its  conclusions  of 
law,  for  the  reason  that  the  court  finds  the  improvements 
made  b}'  appellant  to  be  of  a  certain  value,  and  that  he  paid 
the  judgment  to  Mrs.  East,  and  that  there  is  no  conclupion 
giving  to  either  party  any  sum  due  them.  The  findings  show 
the  payment  by  appellant  of  a  much  larger  sum  for  rciit  dur- 
ing his  occupancy  than  is  due  him  for  improvements  and 
sums  paid  by  him,  and  he  cannot  complain  that  the  court  did 
not  conclude  there  was  a  sum  due  him. 

Finally,  it  is  contended  that  the  court  erred  in  overruling 
appellant's  objections  to  the  report  of  the  commissioners  and 
motion  to  vacate  the  same.  This  alleged  error  is  based  on 
the  contention  that  the  commissioners  included  in  their 
report  other  lands  than  those  embraced  in  the  order  of  the 
court  and  setting  the  same  off  to  the  appellant.  That  is  to 
say,  it  is  contended  that  the  commissioners  embraced  in  their 
report  other  lands  than  those  described  in  the  proceedings 
and  order,  and  in  dividing  the  land  they  set  apart  to  the 
appellant,  and  included  in  the  description  of  the  land  set 
apart  to  him,  lands  other  than  those  which  were  being  parti- 
tioned, and  which  were  not  included  in  the  partition  proceed- 
ings, but  in  this  counsel  are  in  error.  The  descriptions  in 
the  record  correspond;  at  least,  it  is  not  aflQrmatively  made  to 
appear  that  they  do  not,  which  is  necessary  to  show  error. 
The  descriptions  in  the  pleading  and  order  are  general,  the 
land  being  designated  by  governmental  subdivisions,  *••  one 
of  which  is  fractional;  no  number  of  acres  are  stated,  and  no 
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metes  and  bounds  are  given,  while  in  the  report  the  land  is 
divided  and  described  by  metes  and  bounds.  There  is  noth- 
ing to  show  affirmatively  that  the  two  desoriptiooB  do  not 
correspond.    They  appear  to  correspond. 

There  is  no  error  in  the  record. 

Judgment  affirmed.  

Setoff  or  Countbrolatm. — Statutk  o»  Lihttations  Aoaihst:  Se» 
the  note  to  Beecher  v.  Baldwin,  3  Am.  St.  Rep.  63,  64,  where  the  caaea  are 
oollected. 

Partition. — Adversb  Possbssioit  as  a  DsrsirsB:  See  Wetton  r.  Stod- 
dard, 137  N.  Y.  119;  33  Am  St.  Rep.  697,  and  note  with  the  cases  coU 
lected;  and  the  extended  not*  to  Nichols  v.  Nichols,  67  Am.  Dec.  704.  To  a 
complaint  for  partition,  an  answer  alleging  that  the  interest  of  the  plaintiff 
had  been  sold  for  taxes  more  than  twenty  years  before  the  bringing  of  the 
suit,  bat  failing  to  show  that  possession  was  taken  nnder  the  sale  and  held 
for  twenty  years,  is  bad:  English  t.  Powdl,  119  Ind.  93. 

Partition— Commission  KRs'  Report— Sbttino  Asidb. — Parol  evidence 
is  admissible  to  show  that  the  pantition  reported  by  commissioners  is 
unequal  and  ought  to  be  disapproved:  Riggs  r.  Dickinson^  2  Scam.  437;  35 
Am.  Dec.  113.  Upon  the  question  of  setting  aside  the  return  of  commis- 
sioners appointed  to  partition  lands,  parol  evidence  of  their  proceedings  not 
appearing  in  the  return  is  competent  so  far  as  it  tends  to  show  mistakes  of 
law  made  by  the  commissioners  which  materially  affect  the  equality  or 
justice  of  the  partition:  Ball  r.  Hall,  152  Mass.  136.  8«e,  •lao^  Basuom  r. 
High,  87  W.  Ya.  838;  38  Am.  St  Rep.  67,  and  not*. 
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Muscatine  Water  Co.  v.  Muscatine  Lumber  Co. 

[85  Iowa,  112.] 

A  CoBPOBATi  SsAL  It  NoT  ESSENTIAL  to  the  Validity  of  a  corporate  con- 
tract. 

CoNTRACJT, — Want  of  Motualitt  in  a  contract  is  no  defense  to  an  action 
thereon,  if  it  was  in  the  nature  of  a  continuing  offer  which  the  other 
contracting  party  has  accepted,  and  be  has  performed  erery  thing  which 
the  contract  left  him  the  option  of  performing. 

A  Contbaot  Nkbd  Not  Bb  Sionkd  bt  Both  Fabtibs. — It  is  sufficient 
that  it  is  sii^ned  by  one,  and  accepted  and  performed  by  the  other. 

A  Contract  With  a  Watbr  Compant  Is  Not  Without  Consideration, 
IF  It  is  for  the  payment  of  a  certain  sum  on  the  extension  of  the  water 
system  to  a  specified  locality,  and  such  extension  is  made  in  conse* 
quence  of  the  contract;  nor  is  the  contract  rendered  void  by  the  fact 
that  the  municipality,  as  well  as  private  persons,  also  paid  the  water 
company  for  water  furnished  by  it  to  the  same  locality. 

Richman  and  Burk,  and  E.  F.  Richman,  for  the  appellanL 

J.  Carskaddan,  for  the  appellee. 

**•  Robinson,  C.  J.  In  the  year  1882  the  plaintiff  owned 
and  operated  a  system  of  water  works  in  the  city  **'  of  Mus- 
catine, and  the  defendant  owned  a  lumber-mill  and  lumber- 
yard situated  on  blocks  numbered  18,  19,  and  20,  in  the  same 
city,  between  Front  and  Second  streets,  and  on  some  lota 
north  of  Second  street,  opposite  the  blocks  specified.  On  the 
sixteenth  day  of  March,  1882,  the  board  of  directors  of  the 
plaintiff  took  action,  shown  by  the  minutes  of  its  proceedings, 
as  follows: 

"  Resolved,  That  the  street  mains  be  extended  on  Second 
and  Cypress  streets  ....    (when  authorized   by   the  city 

(2M} 
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council)  ....  provided  the  Muscatine  Lumber  Company 
will,  by  proper  instrument,  entitled  to  be  recorded,  covenant 
and  agree  to  pay  to  this  company  the  sum  of  two  hundred 
and  fifty  dollars  per  year  for  ten  years  succeeding  the  date 
when  the  water  is  turned  on  ....  and  provided  no  lia- 
bility be  incurred  by  this  company  for  any  failure  to  keep 
a  constant  supply  of  water  in  such  extension." 

On  the  twenty-ninth  day  of  the  same  month  the  board 
of  directors  of  the  defendant,  as  shown  by  the  minutes  of 
proceedings,  took  the  following  action: 

"  Mr.  P.  Musser  reported  that  the  water  works  company 
would  extend  the  pipes,  hydrants,  and  so  forth,  as  asked 
for;  the  Muscatine  Lumber  Company  to  pay  the  water  works 
company  two  hundred  and  fifty  dollars  per  annum  for  ten 
years.  Dr.  Robertson  moved  that  above  proposition  be 
accepted  by  the  board.  Same  was  unanimously  agreed  to. 
It  was  resolved  that  the  whole  matter  of  water  works  be  left 
with  the  executive  committee  to  arrange  all  details  and 
special  agreements  with  a  like  committee  on  the  part  of 
water  works  company." 

On  the  eleventh  day  of  the  next  month  the  plaintiff  was 
notified  of  the  acceptance  of  its  proposition,  and  a  committee 
was  appointed  to  draft  a  contract  for  execution  by  the 
defendant.  On  the  twenty-fifth  day  of  that  ***  month  the 
committee  reported  an  agreement  for  execution,  which,  after 
amendment,  read  as  follows: 

"  Whereas,  It  is  proposed  by  the  Muscatine  Water  Works 
Company  (provided  said  company  be  duly  authorized  so  to 
do  by  the  city  council  of  the  city  of  Muscatine)  to  extend 
the  street  main  or  pipe  on  Second  street  in  said  city  from 
Oak  to  Cypress  street,  and  thence  on  Cypress  to  Front 
street,  and  place  on  such  extension  four  fire-hydrants  for 
fire  protection,  to  wit:  One  at  intersection  of  Second  and 
Spring  streets,  one  at  intersection  of  Second  and  Poplar,  one 
at  intersection  of  Second  and  Cypress,  and  one  at  intersec- 
tion of  Cypress  and  Front  streets;  And  Whereas,  said  exten- 
sion will  be  for  the  manifest  advantage  and  benefit  of  the 
Muscatine  Luniber  Company,  in  affording  protection  from 
fire  to  its  premises  and  property;  now,  therefore,  it  is  hereby 
covenanted  and  agreed  by  the  said  Muscatine  Lumber  Com- 
pany to  and  with  said  water  works  company  that  in  case  the 
above-named  extension  is  made,  and  hydrants  placed,  the 
said  lumber  company  shall  and  will,  at  the  end  of  every 
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year  from  the  date  at  which  the  said  extension  is  completed, 
«nd  water  turned  on  the  same,  ready  for  use  for  fire  protec- 
tion, at  and  from  said  hydrants,  pay  into  the  said  water  works 
company  the  sum  of  two  hundred  and  fifty  dollars  ($250.00); 
such  yearly  payments  to  continue  and  be  made  for  the  full 
term  of  ten  (10)  years  from  the  aforesaid  date.  And  the 
said  water  works  company  shall  incur  no  liability  to  the  said 
lumber  company  for  any  failure  to  constantly  keep  and  have 
a  supply  of  water  in  the  pipes  and  hydrants  of  said  exten- 
sion. 

"  In  witness  whereof,  the  said  Muscatine  Lumber  Company 
has  caused  this  instrument  to  be  subscribed  by  the  presi- 
dent and  attested  by  the  secretary  thereof,  this  twenty-ninth 
day  of  April,  1882.  J.  S.  Patten, 

"  Attest:  "  President." 

"S.  B.  Cook,  Secretary." 

***  It  appears  that  the  agreement  as  amended  was  signed 
in  behalf  of  the  defendant  by  its  president  and  secretary,  on 
the  twenty-ninth  day  of  the  month;  and  on  the  ninth  day  of 
the  nexth  month  the  plaintiflf  was  informed  that  it  had  been 
executed,  and  directed  its  executive  committee  to  order  the 
necessary  material  for  the  extension.  The  extension  was 
completed,  and  the  hydrants  placed  as  required  by  the  agree- 
ment, in  the  spring  or  early  in  the  summer  of  that  year.  The 
defendant  paid  to  plaintiff  the  annual  charge  of  two  hundred 
and  fifty  dollars  from  the  time  the  extension  was  completed, 
excepting  for  a  short  time  in  the  year  1883  or  1884,  when 
water  was  not  supplied  because  of  a  broken  pipe,  for  which 
the  charge  was  remitted  until  the  twelfth  day  of  June,  1886. 
On  that  date  the  mill  and  lumber  of  the  defendant  were 
destroyed  by  fire.  The  fire  also  broke  the  extension  at  the 
crossing  of  Mad  creek,  but  in  July  the  plaintiff  ordered  the 
break  to  be  repaired,  and  the  repairs  were  made  and  connec- 
tion restored  by  October.  The  annual  charge  has  been  paid 
to  June  16,  1886;  but  the  defendant  has  not  rebuilt  its  mill, 
and  has  refused  payment  for  charges  accruing  since  the  date 
named.  This  action  is  brought  to  recover  the  amount  payable, 
according  to  the  terms  of  the  agreement,  for  the  time  com- 
mencing on  the  first  day  of  October,  1886.  The  district  court 
found  in  favor  of  the  plaintiff  for  the  amount  claimed,  and 
rendered  judgment  against  the  defendant  for  the  sum  of 
eight  hundred  and  twenty-three  dollars  and  twenty-five  cents 
and  costs. 
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1.  The  appellant  contends  that  the  contract  in  suit  is  invalid, 
for  the  reason  that  no  seal  of  either  corporation  is  attached  to 
it.  Section  2112  of  the  code  contains  the  following:  "The 
use  of  private  seals  in  written  contracts,  except  the  seals  of 
corporations,  is  abolished."  It  is  argued  from  this  that  the 
use  of  private  seals  by  corporations  **•  is  governed  by  the 
rules  of  the  common  law,  and  that  such  seals  must  be  aflBxed 
to  all  contracts  not  covering  the  scope  of  the  ordinary  every- 
day functions  of  the  corporations.  That  is  not  the  law  of 
this  state.  On  the  contrary,  it  was  said  in  Merrick  v.  Bur- 
lington etc.  Plank  Road  Co.,  11  Iowa,  76,  that  "the  doctrine 
is  now  well  settled  that  corporations  of  all  kinds  may  be 
bound  by  contracts  not  under  their  seal.  They  may  make  a 
binding  contract  in  writing  without  using  the  seal,  and  so 
they  may  be  held  liable  on  verbal  contracts;  and  as  they 
may  make,  so  they  may  ratify  and  adopt  as  their  own,  with- 
out the  use  of  the  seal,  that  which  has  been  done  by  another, 
or  an  officer  out  of  the  usual  line  of  his  duties."  In  1  Mora- 
wetz  on  Private  Corporations,  section  338,  this  language  is 
used:  "It  is  now  a  rule  well  settled  throughout  the  United 
States  that  a  corporation  may  make  a  contract  without  the 
use  of  a  seal  in  all  cases  in  which  this  may  be  done  by  an 
individual."  A  corporation  organized  under  the  laws  of  this 
state  may  have  a  common  seal,  but  it  is  not  required  to  have 
one;  and  it  is  a  matter  of  common  knowledge  that  corpora- 
tions in  large  numbers  organize  and  do  business  in  the  state, 
making  contracts  and  conveying  property,  without  using  or 
having  a  seal.  There  is  nothing  in  this  case  to  show  any 
requirement,  on  the  part  of  either  party  to  the  agreement  in 
question,  that  its  contract  should  be  under  seal,  nor  that  either 
had  a  seal.  There  is  no  presumption,  in  the  absence  of  evi- 
dence to  that  effect,  that  the  agreement  was  invalid  for  want 
of  a  seal;  and  no  presumption  of  that  kind  is  raised  by  any 
thing  contained  in  the  record. 

2.  It  is  said  that  the  plaintiff  was  not  bound  by  the  agree- 
ment, and  that  the  contract  was  not  mutual,  and  therefore 
not  valid.  It  is  true  that  the  contract  did  not,  in  terms, 
require  the  plaintiff  to  make  the  extension  of  its  works  con- 
templated, and  it  may  not  have  incurred  liability  if  it  had  *  *'' 
failed  to  make  it.  But  the  evidence  shows  that  the  contract 
was  the  result  of  negotiations  between  the  parties,  and  that 
it  was  designed  to  be  a  formal  offer  on  the  part  of  the  defend- 
ant, to  be  accepted  by  the  plaintiff,  and  to  be  in  full  force 
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when  its  terms  were  complied  with  by  the  plaintiff.  It  was 
in  the  nature  of  a  continuing  offer,  which  became  vitalized  as 
a  contract  by  the  performance  of  its  condition  on  the  part  of 
the  plaintiff. 

It  was  not  necessary  that  it  be  signed  by  both  parties.  It 
was  formally  entered  into  on  behalf  of  the  defendant  by  its 
president  and  secretary,  and  was  accepted  by  the  plaintiff, 
and  the  extension  was  made  according  to  its  terms.  Under 
these  circumstances  it  was  not  necessary  that  the  instrument 
be  signed  on  behalf  of  both  parties  to  make  it  binding  upon 
both:  Dowa  v.  Morse,  62  Iowa,  232.  Moreover,  the  minutes  of 
the  proceedings  of  the  board  of  directors  of  the  plaintiff  show 
an  acceptance  of  the  proposition,  and  the  defendant  has 
received  and  enjoyed  the  benefit  it  was  designed  to  confer. 

3.  In  addition  to  the  annual  charge  which  the  contract 
required  the  defendant  to  pay,  the  plaintiff,  under  its  con- 
tract with  the  city  of  Muscatine,  received  from  it  sixty  dollars 
annually  for  each  hydrant  included  in  the  extension.  These 
hydrants  were  intended  for  use  as  fire  hydrants,  for  the  pro- 
tection of  property  in  the  city,  including  the  mill  and  lumber- 
yard of  the  defendant,  against  fire.  The  defendant  had  no 
use  of  the  hydrants,  excepting  that  to  which  the  city  was 
entitled,  and  had  no  private  use  of  the  water  furnished  by  the 
extension.  It  is  argued  from  these  facts  that  the  plaintiff 
exceeded  its  power  in  exacting  from  the  defendant  a  contract 
to  pay  a  sum  in  addition  to  that  paid  by  the  city;  that  it  was 
against  public  policy  for  the  plaintiff  to  contract  for  compen- 
sation for  the  use  of  the  ***  hydrants  in  addition  to  thiit  paid 
by  the  city,  and  that  there  was  no  consideration  for  the  con- 
tract on  the  part  of  the  defendant. 

If  it  were  true  that  the  extension  would  have  been  made 
without  the  contract,  or  that  the  plaintiff  was  under  obliga- 
tion to  make  it  in  consequence  of  its  agreement  with  the 
city,  there  would  be  much  force  in  the  claims  of  the  defend- 
ant. The  contract  recites,  in  effect,  that  the  plaintiff  proposes 
to  make  the  extension;  but  when  the  negotiations  of  the  par- 
ties are  considered,  it  is  clear  that  the  purpose  was  entertained 
only  in  consequence  of  the  proposal  of  the  defendant  to  give 
the  sums  named  in  the  contract,  in  addition  to  those  for  which 
the  cit}'  would  be  liable  in  case  the  extension  should  be  made. 
The  showing  made  by  the  evidence  is  supplemented  by  a 
stipulation  made  by  the  parties,  that  the  extension  would  not 
have  been  made  but  for  the  agreement  of  the  defendant  to 


May,  1892.]     Muscatine  W.  Co.  v.  Muscatine  L.  Co        289 

pay  the  extra  sum  specified.     Nothing  in  the  record,  aside- 
from  the  agreement  in  suit,  shows  any  obligation  on  the  part 
of  the  plaintiflF  to  make  the  extension.     The  expense  of  makt- 
ing  it  may  have  been  large,  and  the  private  consumers  of 
water  to  be  expected  by  reason  of  it  may  have  been  few,  if 
there  were  any.     The  prospect  of  revenue  from  it,  as  com- 
pared with  the  expense  of  constructing  and  maintaining  it, 
may  have  been  such  that  no  prudent  business  man  would 
have  made  it  but  for  the  extra  compensation  promised.     The 
evidence  justifies  the  conclusion  that  the  defendant  was  the^ 
one  chiefly  interested  in  the  extension,  and  probably  the  only 
one  who  would  be  benefited  by  it.     As  the  plaintiff  was  under 
no  obligation  to  make  the  extension,  it  was  competent  for  the 
defendant  to  oflfer  an  inducement,  in  the  form  of  a  promise  to- 
pay  stipulated  sums  of  money,  to  have  the  extension  made., 
What  amount  it  could   afford  to  pay  was  a  matter  for  it  tO' 
decide,  but,  in  agreeing  to  pay  the  amount  in  controversy,  it- 
acted   ***  on  a  legal  consideration,  presumably  for  its  own, 
interest.     The  amount  agreed  upon  was  not  a  mere  gratuity,, 
but  was  for  value  in  the  form  of  additional  security  against 
fire.     There  was  nothing  in  the  transaction  contrary  to  pub- 
lic policy,  nor  did  the  plaintiff  exceed  its  just  powers  in  exe- 
cuting the  contract. 
The  judgment  of  the  district  court  is  affirmed. 

Corporations— Contracts— Necessity  For  Sbal.— Contracts  not  and«r 
corporate  seal  may  be  binding:  Mott  v.  Hicka,  1  Cow.  513;  13  Am.  Dec.  550,. 
and  extended  note;  Rom  v.  Cily  of  Madison,  1  Ind.  281;  48  Am.  Dec.  361,. 
and  note.  While  a  seal  is  not  essential  to  the  validity  of  a  chattel  mort- 
gage executed  by  a  corporation,  still,  in  its  absence,  there  is  no  presump- 
tion that  the  act  is  a  corporate  act:  Duke  v.  Markfiam,  105  N.  C.  131;  18 
Am.  St.  Rep.  889,  and  note.  A  conveyance  of  land  of  a  corporation,  exe- 
cuted by  its  officers,  where  the  purchase  money  is  paid,  passes  the  equitable 
title  without  the  corporate  seal:  Mclver  v.  Abemathy.  66  Miss.  79.  A  cor- 
porate seal  is  not  necessary  to  an  agreement  to  convey  real  property:  The 
Banks  V.  PoUeaux,  3  Rand.  136;  15  Am.  Dec.  706.  Sealing  is  the  essential 
part  of  the  execution  of  a  contract  by  a  corporation:  Zihlman  r.  Cumberland 
QlasH  Co.,  74  Md.  803.  The  requirement  of  the  statute  that  contracts  by- 
corporations  exceeding  one  hundred  dollars  shall  be  in  writing,  and  under 
the  seal  of  the  corporation,  or  signed  by  some  authorized  officer  of  the  com- 
pany, refers  to  executory  contracts,  and  it  mandatory:  Curiia  v.  Piedmont 
Lumber  etc.  Co.,  109  N.  C.  401. 

Contracts — Mutualitt,   Whkm   Not    Esskntial. — A  promiM  laokfng 

mutuality  at  its  inception  becomes  binding  upon  the  promisor  after  per* 

formance  by  the  promisee:  WiUeU  t.  Sun  Mutual  Int.  Co.,  46  N.  T.  45;  6  Anu 

Rep.  31.     In  suit*  upon  unilateral  oontnot*  lb*  defendant  is  held  bound  if 

▲M.  Be.  £xp.,  Vou  XXXIZ.  — ]» 
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1m  haa  had  the  benefit  of  the  consideration  for  which  he  bargained:  Coopet 
T.  Lansing  Wheel  Co.,  94  Mich.  272;  34  Am.  St  Rep,  341.  For  a  further 
discussion  of  this  subject,  see  South  etc  A  labama  R.  R.  Co.  v.  Highiand  Av. 
etc.  R.  R.  Co.,  98  Ala.  400;  ante,  p.  72,  and  note;  and  the  notes  to  Eno  v. 
Woodworth,  63  Am.  Deo.  373;  Atlee  v.  Bartholomew,  5  Am.  St  Rep.  113,  and 
the  extended  note  to  Benedict  v.  Lynch,  7  Am.  Dec  49& 
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186  Iowa,  187.J 
"  JuDOMKHT— Estoppel.  —The  Most  Infallible  Test  aa  to  whether  a  former 
judgment  is  a  bar  is  to  inquire  whether  the  same  evidence  will  main* 
tain  both  the  present  and  the  former  action. 

Judgment — ELstoppel.— If  the  Parties  Abe  the  Same  the  legal  effect  of 
a  former  judgment  is  not  impaired  because  the  subject  matter  of  the 
second  action  is  different,  provided  the  former  suit  involved  the  same 
title  and  depended  upon  the  same  question. 

Judgment. — The  Fact  That  the  Plaintiff  Is  Given  But  a  Part  of 
THE  Relief  which  he  seeks  in  an  action  is  an  adjudication  that  he  is 
not  entitled  to  any  other. 

JoBMER  Recovery. — A  Judgment  in  Favor  of  Plaintiff  For  a  Sum 
of  Monet  in  a  suit  in  which  he  claims  damages  for  the  obstruction  of 
a  right  of  way  granted  him  by  the  defendant,  and  asks  that  defendant 
>be  required  to  furnish  him  another  right  of  way  to  the  same  premises,  ia 
a  full  and  complete  recovery,  and  plaintiff  cannot  maintain  any  further 
action  either  to  recover  for  the  continued  obstruction  of  the  old  right  of 
way  or  for  the  failure  to  furnish  him  another  right  of  way  in  place  of 
that  so  obstructed. 

"Nuisance. — All  Damages  For  a  Nuisance  Are  Recovebablb  in  Ohb 
Aci'iON  When  it  is  of  such  a  character  that  its  continuance  is  neces* 
aarily  an  injury,  and  it  is  of  a  permanent  character  which  will  continue 
without  change  from  any  cause  but  human  labor. 

All  Damages  For  Obstruci'ing  a  Right  of  Wat  Must  Be  Recovered  in  a 
Single  Action  if  the  obstruction  consists  of  a  permanent  brick  build* 
ing  rendering  the  way  impassable  for  any  purpose. 

Hayes  and  Schuyler,  and  B.  F.  Thomas,  for  the  appellant 

'X)harles  M.  Dunbar,  for  the  appellees. 

****  KiNNE,  J.  The  evidence  in  this  case  discloses  the  fol- 
lowing facts:  Sophia  Shaw,  the  ancestor  of  the  appellees,  on 
April  17,  1873,  conveyed  to  the  plaintiff  a  lot  twenty-three 
feet  front  by  eighty  feet  deep  in  the  city  of  Maquoketa.  At 
the  same  time,  she  entered  into  a  written  agreement  with  the 
plaintiff,  granting  him  the  free  use,  for  the  purpose  of  a  private 
alley,  of  a  strip  of  land  seven  feet  in  width  from  east  to  west 
'by  twenty-three  feet  in  length  from  north  to  south,  and  lying 
vwest  of  and  adjoining  the  lot  sold  him;  said  land  to  be  used 
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in  connection  with  five  feet  of  his  own  lot.  This  alley  ex- 
tended, as  it  appears,  over  Mrs.  Shaw's  land,  in  the  rear  of 
the  other  lots,  onto  Pleasant  street.  The  plaintifl'  used  the 
alley  without  interference  or  dispute  until  1881,  when  Sophia 
Shaw  sold  to  C.  M.  Sanborn  the  corner  lot,  and  he  erected  a 
permanent  building  thereon,  entirely  shutting  up  the  end  of 
said  alley  on  *'•  the  street;  thereby  preventing  passage 
through  it  from  the  plaintiff's  place  to  Pleasant  street. 

In  June,  1881,  the  plaintiff  brought  suit  against  Sophia 
Shiiw,  and  in  his  petition  set  out  the  purchase  of  the  lot; 
the  granting  of  the  alley  furnishing  passageway  to  Pleasant 
street;  averring  the'  performance  of  all  the  conditions  agreed 
to  by  him  in  said  written  contract  granting  said  alley;  aver- 
ring the  sale  by  Sophia  Shaw  to  Sanborn  of  a  part  of  said 
alley,  extending  north  from  Pleasant  street  to  the  north  line 
of  the  premises  owned  and  occupied  by  Sanborn;  that  San- 
born had  begun  the  erection  of  a  brick  dwelling  thereon,  had 
shut  up  said  alley,  thereby  cutting  the  plaintiff  off  from  all 
means  of  passing  from  Pleasant  street,  or  any  other  public 
street,  to  the  rear  of  his  premises,  except  by  passing  over  adja- 
cent land  of  Mrs.  Shaw;  and  that  she,  by  her  said  acts,  had 
rendered  the  grant  of  the  alley  made  to  him  useless.  The 
petition  also  averred  that  the  plaintiff  had  suffered  great  loss 
and  damage  in  depreciation  of  the  actual  and  rental  value  of 
his  premises.  He  prayed  that  Sanborn's  building  might  be 
abated  as  a  nuisance,  or  that  Mrs.  Shaw  might  be  ordered  by 
the  court  to  fix  and  establish  for  the  plaintiff's  use  a  new, 
suitable,  and  sufficient  way  or  means  of  access  across  her 
adjoining  land  from  Pleasant  street  to  the  west  or  rear  end  of 
his  premises,  and  denjanded  judgment  for  two  thousand  dol- 
lars damages.  Some  other  allegations  were  made,  which,  in 
view  of  the  evidence  in  this  case,  need  not  be  stated.  The 
defendant  Sophia  Shaw  answered  tlie  petition,  admitting  the 
plaintiff's  purchase  of  his  lot,  and  the  execution  of  the  deed 
therefor;  also  admitting  the  execution  of  the  written  agree- 
ment, the  making  deed  to  Sanborn,  and  his  erection  of  a 
building;  averring  that  the  plaintiff  had  forfeited  his  rights 
under  the  grant  of  the  alley  by  failing  to  perform  certain  con- 
ditions not  necessary  to  be  stated  here.  The  plaintiff  filed  a 
reply,  **•  in  substance  denying  tlie  allegations  in  Mrs.  Shaw's 
answer.  The  cause  was  tried  to  the  court  on  April  6,  1882. 
The  finding  was  generally  for  the  plaintiff,  and  a  judgment 
was  rendered  against  the  defendant  for  two  hundred  dollars  and 
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costs,  which  judgment  was  never  appealed  from,  and  was  paid 
by  Mrs.  Shaw.    Sanborn  was  not  made  a  party  to  this  action. 

In  1887  Mrs.  Shaw  died  intestate,  and  the  defendants  are 
her  children  and  heirs  at  law.  Austin  F.  Shaw  died  during 
the  pendency  of  the  present  suit,  and  tlie  other  defendants, 
prior  to  his  death,  acquired  his  interest  in  the  real  estate  in 
controversy.  In  1889  the  defendants,  being  the  owners  of 
the  land  lying  west  of  Sanborn,  the  plaintiff,  and  others,  laid 
out  a  public  alley  sixteen  feet  wide,  running  to  the  rear  of 
the  plaintiff's  lot,  but  with  a  strip  of  land  thirty-three  feet 
wide  between  this  new  alley  and  the  private  alley  granted  to 
plaintiff.  Thus  this  new  alley  left  about  thirty-three  feet  of 
ground  back  of  the  plaintiff's  lot  and  the  adjoining  lots,  and 
lying  between  the  new  and  old  alleys.  The  portion  of  this 
strip  of  thirty-three  feet  lying  in  the  rear  of  other  lot^owners 
was  sold  by  the  defendants  to  such  lot-owners,  thereby  extend- 
ing their  lota  back  to  the  new  alley,  they  paying  therefor  from 
thirty-five  dollars  to  fifty-five  dollars  each,  but  a  much  larger 
sum  was  asked  the  plaintiff. 

The  defendants  began  preparations  to  erect  a  building  on 
the  thirty-three  feet  in  the  rear  of  the  plaintiff's  building, 
and  between  it  and  the  new  alley,  and  on  September  4,  1889, 
the  plaintiff  began  this  suit,  alleging  the  agreement  of  Mrs. 
Shaw  to  give  him  the  private  alley;  the  location  and  situa- 
tion of  his  property  with  relation  to  the  old  alley  and  the 
adjacent  streets;  the  representations  of  Mrs.  Shaw,  made  to 
him  at  the  time  he  purchased  his  lot,  that  she  had  laid 
out  and  dedicated  an  alley  in  the  rear  of  all  the  lots  adja- 
cent to  him,  and  reaching  to  Pleasant  street;  the  written 
***  grant  of  the  alley;  the  bringing  of  the  former  suit,  and 
its  result;  that  he  had  had  since  said  suit,  and  up  to  1889, 
free  access  to  the  rear  of  his  lot  from  Pleasant  street  over 
Sophia  Shaw's  land;  setting  out  the  laying  out  of  the  sixteen- 
foot  alley  before  mentioned;  that  the  defendants  asked  an 
exorbitant  price  for  the  strip  of  land  back  of  his  building  to 
the  sixteen-foot  alley;  that  they  proposed  to  erect  a  building 
on  said  piece  of  ground  in  the  rear  of  his  lot,  which  would 
work  him  great  injury;  and  demanding  that  it  be  determined 
that  the  plaintiff  has  an  alley  right  in  the  sixteen-foot  alley; 
with  free  access  to  the  same  over  land  between  his  lot  and 
said  alley;  praying  for  a  temporary  injunction  restraining 
the  defendants  from  interfering  with  said  right,  and  for  other 
relief;  also   asking  one   thousand   dollars  damages  for  the 
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interference  with  his  alley  rights.  The  defendants'admitted 
the  purchase  of  the  lot  from  Sophia  Shaw;  the  written  agree- 
ment granting  an  alley;  the  bringing  of  the  puit  in  1881;  that 
they  had  laid  out  the  sixteen-foot  alley  and  sold  ground  as 
alleged;  that  they  intended  to  erect  a  building  as  claimed, 
and  denied  all  other  allegations  of  the  petition.  The  defend- 
ants pleaded  the  former  suit  of  1881,  as  a  prior  adjudica- 
tion; also,  the  statute  of  limitations.  The  plaintiff,  replying, 
admits  that  the  pleadings  and  record  attached  to  the  answer 
are  correct,  but  denies  that  they  have  the  force  and  effect 
claimed  by  the  defendants.  In  an  amendment  the  plaintiff 
claims  that  the  action  begun  in  1881  resulted  in  his  favor, 
and  that  the  defendants  are  estopped  thereby,  as  well  as  by 
the  original  agreement,  from  denying  or  abridging  the  use  or 
exercise  of  the  plaintiff's  rights.  The  defendants  deny  the 
allegations  of  the  amendment.  The  court  dismissed  the 
plaintiff's  bill,  and  he  appeals. 

1.  The  question  for  our  determination  is,  were  the  matters 
pleaded  in  this  action  by  the  plaintiff  ***  adjudicated  in 
the  suit  brought  by  him  against  Mrs.  Sliaw  in  1881?  In 
the  case  at  bar  it  appears  that  there  was  a  total  breach  of  the 
contract.  It  was  so  treated  by  the  plaintiff  in  the  former 
action.  He  therein  prayed  that  Sanborn's  building,  which 
closed  up  the  alley,  might  be  abated  as  a  nuisance,  or  that 
the  defendant,  by  an  order  made  by  the  court,  should  be 
compelled  to  open,  fix,  and  establish  a  new  and  sufficient 
way  or  means  of  access  across  her  adjoining  land  to  the  rear 
end  of  his  premises;  and  also  prayed  for  damages.  In  the 
present  action  he  asks  the  court  to  determine  that  he  has  an 
alley  right  in  the  sixteen-foot  alley,  which  lies  thirty-three 
feet  away  from  him,  and  wants  the  defendants  enjoined  from 
interfering  with  his  access  to  it  by  building  thereon,  and 
claims  damnges.  The  plaintiff 's  present  claim,  if  he  has  any, 
is  based  upon  the  original  agreement  for  an  alley  immediately 
in  the  rear  of  his  building.  That  right  was  litigated  in  the 
former  action.  He  recovered  damages  thereon,  and  he  can- 
not be  heard  to  relitigate  his  right  to  a  new  way  over  the 
defendants'  land.  That  was  one  of  the  things  in  issue  in  the 
former  action.  In  that  action,  also,  he  expressly  pleaded,  not 
only  damage  to  the  rental  value  of  his  building,  but  the 
depreciation  in  the  actual  value  of  his  premises.  The  plain- 
tiff is  in  tliis  action  asking  damages,  and  also  a  way  across 
the  defendants'  land  to  the  new  alley.     The  court  on  the 


294  Hodge  v.  Shaw.  [Iowa, 

former  trial  found  generally  for  him.  He  then  asked  for  a 
convenient  way  over  the  defendants'  land,  and  his  prayer 
was  not  granted.  It  is  said  in  Hahn  v.  Millerf  68  Iowa, 
748:  "  The  same  evidence  which  would  establish  his  right 
of  recovery  in  this  action  would  also  have  established  his 
claim  in  the  former  case,  and  the  most  infallible  test  as  to 
whether  a  former  judgment  is  a  bar  is  to  inquire  whether  the 
same  evidence  will  maintain  both  the  present  and  the  **• 
former  action":  See,  also,  Stodghill  v.  Chicago  etc.  Ry.  Co.,  53 
Iowa,  341;  Goodenow  v.  Litchfield,  59  Iowa,  226;  Bettys  v. 
C.  M,  &  St.  P.  Ry  Co.,  43  Iowa,  602.  It  cannot  be  doubted 
that  the  action  in  1881  was,  in  law,  between  the  same  parties, 
and  in  relation  to  substantially  the  same  subject  matter.  The 
former  judgment  not  only  concludes  the  parties  as  to  the 
matters  actually  in  issue,  and  decided  therein,  but  also  as  to 
all  matters  which  they  might  have  litigated.  This  is  too  well 
settled  to  need  a  citation  of  authorities:  Stodghill  v.  Chicago 
etc.  Ry.  Co.,  53  Iowa,  341,  and  cases  cited.  And  it  is  held, 
that  "where  the  parties  are  the  same,  the  legal  effect  of  the 
former  judgment  as  a  bar  is  not  impaired,  because  the  sub- 
ject matter  of  the  second  suit  is  different,  provided  the  second 
suit  involves  the  same  title,  and  depends  upon  the  same 
question":  Doty  v.  Brown,  4  N.  Y.  71;  53  Am.  Dec.  350; 
Burt  v.  Sternburgh,  4  Cow.  559;  15  Am.  Dec.  402;  Aurora  v. 
West,  7  Wall.  82.  The  fact  that  the  court  in  the  former 
action  found  generally  for  the  plaintiff,  but  only  gave  him  a 
judgment  for  damages,  was,  in  effect,  an  adjudication  that  he 
was  entitled  to  no  other  relief:  Freeman  on  Judgments,  sec. 
272;  TJiompson  v.  McKay,  41  Cal.  221;  Goodenow  v.  Litchfield, 
59  Iowa,  226.  These  matters  which  were,  or  might  have  been, 
pleaded  in  the  former  action  must  be  now  treated  as  adjudi- 
cated. 

2.  It  is  contended  that  this  is  a  case  where  the  damages  are 
continuing,  and  that  successive  suits  may  be  brought;  that 
the  plaintiff's  rights  are  based  upon  contract,  and  hence  the 
rule  as  to  original  damages  does  not  apply.  The  rule  referred 
to  is  thus  stated:  "  Whenever  the  nuisance  is  of  such  char- 
acter that  its  continuance  is  necessarily  an  injury,  and  where 
it  is  of  a  permanent  character  that  will  continue  without 
change  from  any  cause  but  human  labor,  then  the  damage  is 
an  original  damage,  and  may  be  at  once  fully  compensated  ": 
»**  Town  of  Troy  v.  Cheshire  R.  R.  Co.,  23  N.  H.  83;  55  Am. 
Dec.  177;  Powers  v.  City  of  Council  Bluffs,  45  Iowa,  652;  24 
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Am.  Rep.  792,  and  cases  cited.  The  reason  of  the  rule  is,  that 
the  cause  of  the  damage  is  permanent  in  character;  that, 
unless  interfered  with  by  the  hand  of  man,  it  will  continue 
indefinitely,  and  hence  damages,  whether  past  or  prospect^- 
ive,  can  be  estimated,  and  in  such  cases  successive  actions- 
cannot  be  brought.  Applying  this  rule  to  the  facts  in  this- 
case,  we  find  that  at  the  time  the  plaintiff"  instituted  his  for- 
mer action,  the  alley  in  the  rear  of  his  building,  at  the  point- 
where  it  reached  the  street,  was  totally  obstructed  by  a  per- 
manent brick  building  then  in  course  of  erection;  that  the 
plaintiff  alleged  in  his  petition  that  said  obstruction  rendered 
the  alley  "  impassable  for  any  purpose."  There  was  then  an 
entire  breach  of  the  contract,  for  which  the  plaintiff  might 
have  recovered  damages,  whether  past  or  prospective.  We^ 
cannot  accede  to  the  doctrine  that  the  rule  as  to  original  dam- 
ages is  confined  to  cases  of  trespass  or  torts:  Bowe  v.  Minne'- 
8ota  Milk  Co.,  44  Minn.  460.  Not  only  was  there  in  fact  a^ 
total  breach  of  the  contract  at  the  time  the  plaintifiF  began: 
his  former  action,  but  the  plaintifiF  so  treated  it.  He  asked: 
that  Sanborn's  building,  which  closed  the  alley,  might  be 
abated  as  a  nuisance,  or  that  the  plaintifiF  should,  by  an  order 
of  court,  have  a  new  and  sufiScient  way  or  mea  ^  of  access 
across  Mrs.  Shaw's  adjoining  lands  to  reach  the  re.:  end  of 
his  building;  and  also  asked  damages.  In  view  of  the  fact 
that  he  did  not  make  Sanborn  a  party,  and  that  he  did  not 
appeal  from  the  former  judgment,  we  may  well  assume  he 
considered  the  contract  at  an  end,  so  far  as  securing  to  hiia 
the  free  use  of  the  alley  was  concerned,  and  sought  for  dam> 
ages  for  the  breach  of  the  contract. 

Our  view  of  the  case  renders  it  unnecessary  to  discuss  other 
questions  raised.     The  decree  of  the  district  court  is  affirmed^ 

JoDOMEJJTS — Estoppel — Test  of. — The  test  whether  a  former  judgment 
is  a  l)ar  generally  is,  whether  or  not  the  same  evidence  will  sustain  both  the 
present  and  former  action:  Oayer  v.  Parker,  34  Neb.  64.3;  8  Am.  St.  Rep. 
227,  and  extended  note;  Bell  v.  Mfrrijield,  109  N.  Y.  202;  4  Am.  St.  Rep. 
436;  QallahKr  v.  Moundsville,  34  W.  Va.  730;  26  Am.  St.  Rep.  942,  and  note. 
See,  also,  the  note  to  FUppen  v.  Dixon,  29  Am.  Sc.  Rep.  656. 

Nuisances— Damages  For— When  All  Recovkrablb  in  One  Scit.— . 
Where  nuisances  are  of  a  permanent  character,  a  single  recovery  may  be  had 
(or  the  whole  damages  resulting  from  the  act:  Denver  City  Irr.  etc  Co.  y. 
Middaugli,  12  Col.  434;  13  Am.  '<t.  Rep.  234,  and  note;  Joseph  Schlitx  Breut- 
big  Co.  V.  Compton,  142  111.  511,  '4  Am.  St  Rep.  92,  and  note.  See  th« 
extended  noted  to  St.  Louin  etc.  /..-,  v.  Biggs,  20  Am.  St.  Rep.  177,  and. 
Cooke  T.  England,  92  Am.  Dec.  628,  6.m 
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BlGELOW    V.    HOOVBE. 
[85  Iowa.,  161.] 
A0ORBTIOIT8. — ^Though  an  island  is  not  designated  on  the  government  plats, 
yet,  if  it  in  fact  exists,  a  purchaser  of  the  adjacent  laud  is  not  entitled 
to  the  island  as  an  accretion. 
AccRKTioNS. — As  Bktwebn  an  Island  in  a  River  retained  by  the  govern- 
ment and    the  purchasers  of   land   fronting  on    the  river    subsequent 
accretions  must  be  divided.     It  canuot  be  held  that  the  whole  ot  the 
accretions  beluug  to  the  mainland  and  no  part  to  the  island. 

Action  to  establish  and  quiet  title  to  certain  land,  and  to 
recover  damages  for  rents  and  waste  to  what  is  now  called 
**  Hoover's  island."  The  plaintiff,  being  the  owner  of  lot  1  in 
section  31,  and  lot  4  in  section  33,  claimed  that  this  island 
belonged  to  him  as  an  accretion  to  those  lots.  Tlie  defend- 
ants admitted  the  plaintiflf's  ownership  of  lots  1  and  4,  but 
claimed  that  Hoover's  island  belonged  to  the  United  States; 
that  one  Coombs  had  taken  possession  of  it,  intending  to  enter 
it  under  the  pre-emption  and  homestead  laws;  that  he  had 
Assigned  his  right  of  pre-emption,  and  it  had  been  acquired 
by  defendants  by  successive  assignments,  and  that  they  had 
continuously  occupied  the  land  for  eighteen  years  last  past, 
intending  to  perfect  their  title  under  the  homestead  or  pre- 
emption laws  as  soon  as  the  land  is  open  for  that  purpose. 
The  trial  court  found  that  the  accretions  in  question  were 
adjacent  to  the  island,  plaintiff's  lots,  and  to  other  property, 
and  decreed  a  division  of  such  accretion  between  the  island 
and  plaintiff's  lots  in  a  manner  specified  in  its  final  decree. 
The  plaintiflf  appealed. 

J.  S.  Lawrence  and  J.  H.  Quick,  for  the  appellant. 

John  W.  Weaver,  for  the  appellees. 

162  Given,  J.  1.  The  case  having  been  tried  below  as  an 
■equity  cause,  without  objection,  it  will  be  so  considered  on 
this  appeal.  This  is  not  a  contest  between  titles.  The  inquiry 
is  simply  whether  the  plaintiff  has  title,  or,  in  other  words, 
-whether  what  is  now  known  as  "  Hoover's  island,"  or  any 
j)art  thereof,  is  a  part  of  the  plaintiff's  lots  by  reason  of  being 
accretion  thereto.  It  is  difficult  to  express  accurately  in 
■words  the  present  shape  and  condition  of  the  island,  but  the 
following  will  be  sufficient  for  the  purposes  of  the  case:  It  is 
a  pear-shaped  body  of  land,  with  the  neck  or  narrow  end 
pointing  southwest,  towards  the  channel  of  the  Missouri  river. 
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It  is  entirely  surrounded  by  the  waters  of  Brown  lake,  and 
separate  from  all  other  land,  except  the  plaintiff's  lots,  which 
adjoin  the  neck  or  **'  narrow  point  on  the  east  and  west 
sides  thereof.  The  island  has  been  occupied  for  a  number  of 
years,  and  is  now  resided  upon  by  the  defendants;  a  consid- 
erable portion  thereof  being  available  for  cultivation,  portions 
of  the  surface  being  quite  elevated  and  entirely  above  high- 
water  mark.  The  plat  of  the  government  survey  made  in 
1851  does  not  show  any  island,  but  marks  the  space  where 
the  island  now  exists  as  "  bayou."  The  testimony  of  a  num- 
ber of  witnesses  familiar  with  the  locality  shows,  however, 
that  an  island  did  exist  there  prior  to  that  survey,  and  the 
size  and  age  of  trees  shown  to  have  been  cut  from  that  land 
leaves  no  doubt  in  our  minds  but  that  an  island  existed  there 
at  and  before  the  survey.  No  doubt  it  was  much  smaller  and 
less  noticeable  than  now.  The  testimony  is  reconciled  by 
the  conclusion  that  the  island,  as  it  tlien  existed,  was  not 
deemed  of  sufficient  importance  to  survey  or  plat.  We  con- 
clude that,  notwithstanding  what  appears  in  the  government 
plat,  the  island  did  exist  at  the  time  of  the  survey  as  a  sepa- 
rate and  distinct  body  of  land  from  the  plaintiff's  lots,  and 
the  plaintiff  is  not,  therefore,  entitled  to  the  whole  island  as 
accretion  to  his  land. 

2.  It  is  evident  that,  since  the  government  survey,  land 
has  been  formed  by  accretion  between  what  was  then  the 
island  and  the  plaintiff's  lots.  The  ownership  and  title  to 
the  island  being  in  the  government,  it  is  entitled  to  additions 
thereto  by  accretion  the  same  as  if  it  were  owned  by  an  indi- 
vidual: Benson  v.  Morrow,  61  Mo.  345,  a  case  similar  in  its 
facts  to  this.  It  surely  cannot  be  said  that  this  alluvion  that 
was  gradually  deposited  against  this  island  and  the  plaintiff's 
lots  belongs  entirely  to  the  one  or  the  other.  In  such  cases  the 
additions  to  the  lands  must  be  divided,  and  this  the  district 
court  did  in  its  decree,  with  marked  care  and  due  regard  to 
the  rights  of  the  plaintiff. 

'•*  3.  Appellees  move  to  tax  the  costs  of  certain  parts  of 
the  abstract  to  the  appellant,  on  the  ground  that  they  are 
redundant,  and  immaterial  on  this  appeal.  An  examination 
of  the  abstract  leads  us  to  the  conclusion  that  there  are  twelve 
pages  thereof  that  were  entirely  unnecessary  to  be  set  forth, 
and  should  not  have  appeared  in  the  abstract.  The  motion 
will  be  sustained,  and  appellant  taxed  with  the  costs  of  these 
twelve  pages,  at  one  dollar  per  page. 
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In  view  of  the  conclusion  reached  on  the  merits,  appellees* 
motion  to  dismiss  need  not  be  noticed.  The  decree  of  the 
district  court  is  affirmed.       

AcCRKTiONS. — This  subject  is  thoroughly  discussed  in  the  extended  note 
to  CouUhard  v.  Stevens,  35  Am.  St.  Rep.  307-313,  but  in  connection  with  the 
principal  case,  see  especially  page  312  of  this  note,  where  the  question  a«  to 
when  islands  and  bars  may  be  held  as  accretions  is  discussed. 


Baxter  v.  Myers. 

[85  Iowa,  3'28.] 

Jdogment,  Parties  Bound  by. — A  Plaintiff  Who  Directs  the  Lkvt 
OF  A  Writ  and  Asscme.s  the  Management  of  the  Defense  of  th« 
sherifi,  when  sued  for  such  levy,  is  bound  by  the  judgment,  and  estopped 
from  further  contesting  any  issue  necessarily  litigated  and  determined 
thereby. 

Judgment — Estoppel. — If,  in  an  action  to  recover  personal  jjroperty  levied 
upon  under  execution,  the  transfer  of  the  plaintiflF  is  attacked  as  being 
made  to  defraud  creditors,  and  after  a  trial  on  the  merits  is  adjuilged 
not  to  be  fraudulent  nor  void,  its  validity  cannot  be  assailed  in  a  subse- 
quent equitable  suit  to  subject  to  execution  real  property  included  in 
the  same  transfer.  It  is  not  essential  that  the  title  to  the  property 
should  be  expressly  involved  in  the  former  action.  It  is  sufficient  that 
the  main  question  presented  in  the  first  action  is  necessarily  involved  in 
the  second. 

W.  A.  Hehell,  for  the  appellants. 

Warren  and  Buchanan,  and  H.  S.  Bradshaw,  for  the  appel- 
lees. 

•*®  Robinson,  C.  J.  In  September,  1888,  one  Williamson 
obtained  in  the  district  court  of  Ida  county  a  judgment 
against  the  defendant  John  Myers.  From  that  judgment  an 
appeal  was  taken  to  this  court,  and  a  supersedeas  bond  was 
given,  which  was  signed  by  J.  W.  Reed,  as  surety.  The  judg- 
ment of  the  district  court  was  affirmed,  and  judgment  was 
rendered  against  Reed  on  the  bond.  Execution  was  issued 
on  the  judgment,  and  was  by  the  sheriff  of  Ida  county  levied 
upon  certain  personal  property  as  the  property  of  John  Myers. 
Thereupon  the  defendant  Sarah  Myers,  the  wife  of  John, 
brought  an  action  against  the  sheriff  to  recover  possession  of 
the  property  he  had  taken  under  the  execution.  She  alleged 
in  her  petition  that  she  was  the  absolute  and  unqualified 
owner  of  the  property,  and  that  she  acquired  such  ownership 
by  purchase.     The  answer  of  the  sheriff  denied  the  ownership 
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claimed,  and  alleged  that  on  or  about  the  seventh  day  of 
January,  1889,  John  Myers,  for  the  purpose  of  hindering, 
delaying,  and  defrauding  his  creditors,  without  any  valuable 
consideration,  and  to  prevent  the  collection  by  Williamson  of 
the  amount  due  him,  and  to  prevent  the  collection  of  any 
judgment  which  might  be  rendered  by  this  court,  made  a  pre- 
tended and  fraudulent  sale  of  the  property  to  his  wife;  that 
the  sale  and  conveyance  to  the  wife  were  void,  and  that  his 
detention  of  said  property  under  the  execution  was  not  wrong- 
ful. The  issues  thus  presented  wei-e  tried  by  the  district 
court  of  Ida  county,  and  determined  in  favor  of  the  wife  in 
October,  1889.  It  appears  that  this  action  and  *'•  that  were 
commenced  at  about  the  same  time.  The  petition  in  this 
case  recites  the  levy  of  the  execution  upon  a  part  of  the  per- 
sonal property  which  the  sheriff  seized,  and  also  upon  certain 
land,  and  alleges  that  the  plaintiffs  are  the  owners  of  the  judg- 
ment against  Myers;  that  the  property  so  levied  upon  was 
claimed  by  Sarah  Myers  by  virtue  of  certain  conveyances 
thereof,  made  to  her  by  her  husband,  and  that  they  were  with- 
out valuable  consideration,  and  made  to  hinder,  delay,  and 
defraud  the  creditors  of  John  Myers.  Mrs.  Myers  denies  the 
alleged  want  of  consideration  and  fraud,  and  alleges  that  the 
validity  of  the  conveyances  was  adjudicated,  and  that  they 
were  held  to  be  valid  in  her  action  against  the  sheriff.  It 
thus  appears  that  the  two  actions  grew  out  of  the  same  levy, 
and  that  the  parties  claiming  under  the  execution  relied  upon 
precisely  the  same  facts  to  sustain  the  levy. 

1.  In  an  opinion  filed  on  a  former  submission  of  this  case 
it  was  held  that  the  plea  of  former  adjudication  was  not  sus- 
tained. On  an  application  for  rehearing  we  were  led  to 
believe  that  the  record  had  not  been  fully  understood,  and  a 
rehearing  was  ordered,  and  the  cause  again  submitted.  It 
appears  that  after  the  sheriff  received  the  execution,  and 
before  the  levy  was  made,  the  judgment  in  favor  of  William. 
son  was  assigned  to  the  plaintiffs  to  protect  J.  W.  Reed,  who 
is  a  member  of  that  firm.  After  that  time  the  plaintiffs 
directed  the  levy  to  be  made,  and  when  the  action  was  brought 
against  the  sheriff,  employed  attorneys  and  assumed  the  man- 
agement of  the  defense  for  him.  On  the  trial  they  were  repre- 
sented by  Reed  as  well  as  by  the  attorneys  they  had  employed. 
The  plaintiffs  were,  therefore,  the  real,  though  not  nominal, 
defendants,  and  were  bound  by  whatever  was  adjudicated  in 
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that  action:  Stoddard  v.  Thompson^  31  Iowa,  80;  Marsh  t. 
Smith,  73  Iowa,  295;  Bellows  v.  Litchfield,  83  Iowa,  36. 

•'*  It  is  insisted,  however,  that  the  particular  matters  in 
controversy  in  this  action  were  not  necessarily  tried  and  deter- 
mined in  the  action  against  the  sheriff,  and  that  the  court 
did  not  have  jurisdiction  in  that  action  to  determine  the  ques- 
tion involved  in  this.  It  appears  clearly  that  the  transfer  of 
the  real  and  personal  property  in  question  was  effected  at  one 
time  for  the  purpose  of  paying  a  claim  made  by  the  wife 
against  the  husband,  and  that  the  transfer  constituted  a  single 
transaction.  Therefore,  when  it  was  determined  in  the  case 
against  the  sheriff  that  the  conveyance  of  the  personal  prop- 
erty was  valid,  it  was  necessarily  decided  that  the  entire 
transaction  was  legal,  and  it  was  not  essential  that  the  title 
to  the  real  estate  should  be  expressly  involved  in  that  action 
in  order  that  the  adjudication  should  apply  to  it.  It  is  true 
the  action  against  the  sheriff  was  an  action  of  replevin,  and 
tlie  equitable  powers  of  the  court  were  not  invoked.  But  the 
jurisdiction  of  the  court  in  which  the  action  was  determined 
was  ample  to  have  granted  any  equitable  relief  in  regard  to 
both  real  and  personal  property  to  which  the  sheriff  or  his 
principals  could  have  shown  themselves  entitled;  and  the  case 
of  Gordon  v.  Kennedy,  36  Iowa,  169,  cited  by  the  appellee,  is 
not  in  point.  In  Wright  v.  Mahaffey,  76  Iowa,  100,  and  Boyle 
V.  Maroney,  73  Iowa,  73,  5  Am.  St.  Rep.  657,  it  was  held  that 
real  estate  of  the  debtor,  the  title  to  which  is  in  another,  can- 
not be  reached  by  the  process  of  garnishment,  but  that  rule 
does  not  apply  to  this  case.  The  plaintiffs  have  once  had  all 
matters  in  regard  to  the  validity  of  the  conveyance  in  question 
fully  investigated  in  a  court  of  competent  jurisdiction,  and 
are  bound  by  the  result  in  that  case:  See  Newhy  v.  Caldwell, 
54  Iowa,  103;  Stapleton  v.  King,  40  Iowa,  283;  Hanna  v.  Read, 
102  111.  596;  40  Am.  Rep.  608;  Board  of  Supervisors  v.  Mineral. 
Point  R.  R.  Co.,  24  Wis.  123;  Castle  v.  Noyes,  14  N.  Y.  329; 
Merriam  v.  Whittemore,  5  Gray,  317;  Freeman  on  Judgments, 
sec.  "'  253.  A  notice  of  appeal  was  served  by  the  sheriff, 
but  no  supersedeas  bond  has  been  filed,  and  the  judgment  is 
in  full  force,  and,  as  far  as  appears,  is  final. 

2.  The  defendant  John  Myers  filed  an  answer  which  con- 
tained a  counterclaim.  A  demurrer  to  the  counterclaim  was 
sustained,  but  we  do  not  understand  that  he  asks  any  relief  in 
this  court  on  tliat  account  if  the  decree  of  the  district  court 
as  to  the  validity  of  the  transfer  of  property  made  by  him  is 
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reversed.     For  the  reason  shown,  the  decree  of  the  district 
court  is  reversed.  

JuDQMsmrs — Paktiks  Not  of  Record,  Whkn  Bound  by. — To  bind  one 
not  a  party  of  record  by  a  former  judgment  it  is  essential  that  he  should 
have  openly  intervened  in  the  former  suit,  assuming  its  direction  and  con- 
trol,  to  the  knowledge  of  the  opposite  party,  for  the  prosecution  or  defense 
of  some  interest  in  the  subject  of  the  suit,  or  to  avoid  a  liability  he  may  be 
under  to  indemnify  the  defendant  against  an  adverse  judgment:  Central 
Baptist  Gkurch  r.  Manchester,  17  R.  I.  492;  33  Am.  St.  Rep.  893,  and  note; 
Cannon  River  Mfrs.  Assn.  v.  Sogers,  42  Minn.  123;  18  Am.  St.  Rep.  497.  See 
the  extended  note  to  Hill  v.  Bain,  2  Am.  St.  Rep.  876,  and  the  note  to  Saul* 
y.  Freeman,  12  Am.  St.  Rep.  199. 

JODGMENTS — CONCLUSIVENESS  AS  RESPECTS  THE  SUBJECT  MATTER  DE- 
CIDED.— To  constitute  a  judgment  in  one  suit  a  bar  to  a  second  suit  it  must 
appear  that  some  issue  in  the  second  suit  was  a  material  issue  in  the 
first  suit,  and  necessarily  determined  therein:  Huntley  v.  Holt,  59  Conn. 
102;  21  Am.  St.  Rep.  71,  and  note;  Liddell  v.  Chidealer,  84  Ala.  508;  5  Am. 
St.  Rep.  387;  Bell  v.  Merrifield,  109  N.  Y.  202;  4  Am.  St.  Rep.  436,  and 
note.  A  judgment  is  conclusive  if  on  a  direct  point,  though  the  object  of 
the  suits  is  different:  Oallaher  r.  Moundsville,  34  W.  Va.  730;  26  Am.  St. 
Rep.  942,  and  note.  The  doctrine  of  res  judicata  is  limited  to  matters  in- 
Tolved  in  the  litigation,  but  is  equally  applicable  whether  the  point  decided 
is  of  itself  the  ultimate  vital  point  or  only  incidental,  if  still  necessary  to  the 
decision  of  that  point:  Wright  t.  Griffey,  147  111.  496;  37  Am.  St.  Rep.  228» 
•ad  note. 
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pKAOncx — Tbaksfbrrino  Cause  to  Equiit. — The  defense  of  frand  and 
want  of  consideration  in  an  action  on  a  promissory  note,  and  that  plain- 
tiff purchased  with  notice  thereof  is  triable  at  law,  and  does  not  require 
the  cause  to  be  transferred  to  equity. 

EviDBNCB. — Testimony  as  to  What  the  Payee  ot  a  Note  Said  to  the 
maker  before  and,  at  the  time,  it  was  executed  is  admissible  to  show 
fraud. 

Etidencb — Conspiracy. — It  the  Dkvknse  or  Fraud  and  Want  or  Con> 
sideratiom  Is  Interposed  to  an  action  on  a  promissory  note,  and  that 
the  payee  and  the  first  indorser  conspired  to  perpetrate  a  fraud  upon  the 
defendants,  and  defendants  seek  to  charge  the  plaintiff  with  notice 
through  such  indorsee,  his  acts  and  declarations  at  the  time  when  he 
held  the  note  are  admissible  as  tending  to  sliow  such  conspiracy. 

BviDENCB  or  the  Amoont  Paid  by  PtAiNTirr  roR  a  Promis.sory  Note 
is  admissible,  under  the  code  of  Iowa,  declaring  that  if  a  note  is  procured 
by  fraud,  the  plaintiff,  though  a  purchaser  for  value,  without  notice  of 
the  fraud,  is  not  entitled  to  recover  a  greater  sum  than  he  has  paid  with 
interest  and  contt. 

Nxootiablb  Instruments. — Notice  or  Fraud  or  Want  or  Constdera. 
TIOM  in  a  negotiable  instrument  is  not  implied  from  such  knowledge  and 
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information  u  would  pnt  a  man  of  ordinary  pmdeno«  npon  inquiry  to 
ascertain  the  truth  of  the  matter.  The  right  of  a  bona  fid*  holder,  in 
the  usual  course  of  business,  cannot  be  divested  by  proof  that  he  was 
negligent  and  omitted  to  make  inquiries  whioh  commea  pradeooe  would 
hare  dictated. 

Samuel  Holmes,  for  the  appellant. 
W.  W.  Morgan,  for  the  appellee. 

••*  Given,  J.  1.  The  appellant  contends  that  it  was  error 
to  overrule  his  motion  to  transfer  the  case  to  equity.  The 
issues  joined  are  upon  the  allegations  of  fraud  and  want  of 
consideration  in  the  note,  and  whether  the  appellant  pur- 
chased it,  for  value,  before  due,  without  notice  of  the  alleged 
fraud  and  want  of  consideration.  These  are  triable  at  law. 
There  was  no  demand  for  a  reformation  of  either  the  note  or 
contract,  or  for  any  other  equitable  relief.  The  motion  to 
transfer  was  properly  overruled. 

2.  The  appellant  complains  of  the  admission  of  certain 
testimony  over  his  objection.  The  defendants  were  per- 
mitted to  testify  to  what  Tyner  said  to  them  before  and  at 
the  time  they  executed  the  note.  This  was  admissible,  not  to 
vary  or  contradict  the  writings,  but  to  show  the  fraud  alleged- 

•*•  3.  The  defendants  were  also  permitted  to  testify  to  a 
conversation  with  Taylor,  to  whom  Tyner  assigned  the  note 
at  a  time  when  Taylor  held  it.  It  is  charged  in  the  answer 
that  Tyner  and  Taylor  had  conspired  to  perpetrate  the  alleged 
fraud  upon  the  defendants,  and  it  is  sought  to  charge  the 
appellant  with  notice  through  Taylor.  Under  these  circum- 
stances the  acts  and  declarations  of  Taylor  were  admissible 
as  tending  to  show  the  conspiracy. 

The  appellee  Watkins,  having  executed  the  note  by  hig 
mark,  being  asked,  "You  did  n't  sign  the  note  that  is  sued  on, 
did  you?"  answered,  "  No,  sir."  The  appellees  contend  that, 
as  the  execution  of  the  note  was  admitted,  this  was  prejudi- 
cial, and  should  have  been  withdrawn.  Evidently,  the  wit- 
ness meant  by  his  answer  that  he  had  not  written  the  name, 
as  later  he  stated:  "  We  signed  the  note.  I  got  some  one  to 
sign  my  name.  Told  him  to  sign  it,  or  make  my  mark." 
No  question  was  made  or  submitted  as  to  execution  of  the 
note,  and  no  misunderstanding  or  prejudice  could  have  arisen 
from  the  statement  complained  of. 

William  Green  was  permitted  to  testify  to  what  Taylor 
eaid  to  him  in  the  absence  of  the  appellant,  as  to  the  way  he 
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and  Tyiier  were  doing  business  in  handling  territory  and 
notes.  This  was  admissible,  as  tending  to  showing  the 
alleged  conspiracy  and  fraud  in  connection  with  other  testi- 
mony  tending  to  show  notice  thereof  to  appellant 

4.  The  defendants  were  permitted  to  show  by  the  appellant, 
over  his  own  objection,  what  amount  he  paid  for  the  note, 
namely,  fifty-five  dollars.  Thereupon  the  appellant  was  asked 
by  his  own  counsel,  "  What  costs  and  expenses  are  there 
attached  to  this  suit  on  this  note?"  also,  "What  costs  has 
this  suit  occasioned  you?" — to  both  of  which  appellees'  objec- 
tions were  sustained.  Under  section  2114  of  the  code,  as 
amended  by  chapter  90  of  '*'  acts  of  the  twenty-second  gen- 
eral assembly,  if  this  note  was  procured  by  fraud  from  the 
defendants,  the  plaintiff,  though  a  purchaser  for  value  before 
due,  without  notice  of  the  fraud,  would  not  be  entitled  to 
recover  thereon  a  greater  sum  than  he  had  paid  for  the  note, 
with  interest  and  costs.  In  view  of  this  statute  it  was  com- 
petent for  the  appellees  to  show  the  amount  paid  for  the  note. 
Costs  here  referred  to  are  the  taxable  costs  in  the  case,  and 
are  not  required  to  be  proven.  The  interest  to  which  the 
appellant  might  be  entitled  was  a  mere  matter  of  calculation 
from  the  amount  paid.  We  see  no  error  in  these  rulings  of 
the  court. 

6.  After  all  the  testimony  was  introduced  the  appellant 
moved  for  a  verdict,  for  the  reason  that  no  defense  had  been 
proven.  There  was  evidence  tending  to  show  the  fraud  and 
want  of  consideration  alleged,  and  that  the  plaintiff  purchased 
with  notice.  The  case  was  therefore  properly  submitted  to 
the  jury.  As  under  section  2114  of  the  code  the  plaintiff 
would  be  entitled  to  recover  the  amount  paid  by  him  for  the 
note,  with  interest  and  costs,  if  he  purchased  without  notice, 
even  though  the  fraud  existed,  it  would  have  been  proper  to 
have  submitted  the  case  to  the  jury,  in  the  absence  of  evidence 
of  notice. 

6.  The  court  instructed  the  jury  that  "you  should  not  con- 
sider any  matter,  statement,  or  declaration  not  introduced 
in  the  evidence  admitted  in  the  trial,  or  fairly  applicable 
thereto."  It  is  contended  that  this  permitted  the  jury  to 
consider  matters  not  in  the  evidence,  or  admitted,  if  fairly 
applicable.  We  think  the  jury  would  not  so  understand  tiie 
instruction.  Its  fair  construction  is  that  the  jury  were  not  to 
consider  any  matter,  statement,  or  declaration  not  in  the  evi- 
dence or  admitted,  and  only  such  thereof  as  were  fairly  appli- 
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cable  to  the  case.  •**  If  a  matter  was  proven  or  admitted 
that  was  not  fairly  applicable  to  the  case  it  was  not  entitled 
to  consideration.  There  was  no  error  in  instructing  that  the 
alleged  fraud  might  be  inferred  from  all  the  circumstances. 

The  court  instructed  that,  to  defeat  the  plaintiff's  recovery, 
it  must  appear  that  Tyner  obtained  the  note  through  fraud 
as  alleged,  and  that  the  plaintiff  had  notice  thereof  before  he 
purchased;  that,  if  both  these  matters  were  established,  they 
should  find  for  defendants,  "  but  if  you  fail  to  find  one  or 
both  of  said  facts,  you  should  find  for  plaintiff."  This  is  a 
correct  statement  of  law  applicable  to  the  case.  The  con- 
struction given  to  the  written  contract  in  the  sixth  paragraph 
of  the  charge  is  correct. 

7.  It  appeared  in  evidence  that  near  the  time  at  which  the 
plaintiff  purchased  the  note  in  suit  he  purchased  another 
note  from  Taylor,  executed  by  one  English  to  Tyner,  and  that 
English  had  told  him  that  he  had  not  received  any  machines. 
The  court  instructed  that,  if  this  conversation  was  after  the 
plaintiff  purchased  the  note  in  suit,  they  should  disregard 
the  evidence.  We  fail  to  see  any  ground  for  complaint  on  the 
part  of  the  appellant. 

8.  The  eighth  paragraph  of  the  charge  is  as  follows:  "8.  If 
you  find  from  the  evidence  that  the  plaintiff  obtained  said 
note  before  due,  for  value,  without  notice  of  defendants' 
alleged  defense  of  failure  of  consideration  and  fraud,  and 
what  is  meant  by  '  notice'  is  that  plaintiff  did  not  have  such 
knowledge  or  information  as  would  put  a  man  of  ordinary 
prudence  upon  inquiry  to  ascertain  the  truth  of  the  matter 
alleged.  For,  unless  such  notice  is  shown,  the  presump- 
tion arises  that  plaintiff  purchased  said  note  in  good  faith, 
if  it  shall  appear  that  the  alleged  purchase  was  made  in 
the  ordinary  course  of  business."  This  cliarge,  we  think, 
••*  must  be  construed  as  laying  dOwn  the  rule  tiiat  when  a 
purchaser  of  a  negoiiable  promissory  note  for  value,  before 
due,  has  such  knowledge  or  information  of  infirmities  in  the 
note  as  would  put  a  man  of  ordinary  prudence  upon  inquiry, 
to  ascertain  the  truth  of  the  matter,  he  will  be  held  to  have 
notice.  Such  is  certainl}'  not  the  rule  in  this  state.  "The 
early  and  present  doctrine  is,  that  the  right  of  a  bona  fide 
holder  for  value,  in  the  usual  course  of  business  of  negotiable 
paper,  cannot  be  defeated  by  proof  that  he  was  negligent,  and 
omitted  to  make  inquiries  which  common  prudence  would 
have  dictated  ":  Lake  v.  Reed,  29  Iowa,  258;  4  Am.  Rep.  209, 
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Lane  v.  Evans,  49  Iowa,  156.  In  Pond  v.  Waterloo  Agricvl- 
turaX  Worlcs,  50  Iowa,  596,  600,  it  is  said:  "To  charge  the^ 
holder  of  a  negotiable  promissory  note  with  notice  of  infirmi- 
ties, he  must  have  been  guilty  of  something  more  than  mere 
negligence  in  taking  the  note.  Indeed,  gross  negligence,  it  ia  ' 
said,  is  not  sufficient,  and  that  nothing  but  fraud  is  sufficient, 
to  destroy  the  character  of  the  holder  as  one  who  acted  in 
good  faith."  In  Cook  v.  Weirman^  51  Iowa,  561,  564,  it  is 
said:  "The  rule  in  England  now  appears  to  be  that  even 
gross  negligence  will  not  necessarily  defeat  a  recovery,  and. 
will  do  8o  only  where  it  is  such  as  to  evince  actual  bad  faiths 
In  thia  country  the  decisions  have  not  been  entirely  uniform,- 
but  the  weight  of  authority  is  probably  in  accordance  with 
the  later  English  rule."  It  will  be  seen,  in  the  light  of  these 
authorities,  that  the  instruction  given  was  not  in  accordance 
with  the  rule  as  held  in  this  state.  The  exception  to  this 
instruction  presents  directly  the  question  what  the  rule  is  in 
such  cases.  In  Merrill  v.  HoUy  85  Iowa,  66,  the  question  was.. 
as  to  the  admissibility  of  certain  testimony. 

The  appellant's  further  contention  is,  that  the  verdict  is-- 
contrary  to  the  law  and  the  evidence.  As  for  the  error  just- 
mentioned,  the  case  must  be  reversed;  we  need  not  considet- 
this  last  claim  of  the  appellant. 

Reversed.  ____ 

Nkqoi-iablb  Iwstrumrnts— Fraud— Amount  o»  Recoyert  bt  Bona  Pidb 
PcKCHASiR. — Kbonafide  purchaser  of  a  negotiable  instrument,  «vho  pays 
less  than  ita  faoa  ralue,  ia  entitled  to  recover  its  face  with  interest,  though 
it  was  procured  by  fraud:  Kitchen  v.  Loudf.nhack,  48  Ohio  St.  177;  29  Am. 
St.  Rep.  540;  Williama  t.  Huntington,  6S  Md.  590;  6  Am.  St.  Rep.  477. 
The  contrary  doctrine  to  the  above  is  maintained  in  the  following  cases; 
Peftij  V.  Hannon,  2  Humph.  102;  36  Am.  Dec.  303;  Faulknet  ▼.  Wldte,  33 
Neb.  200;  and  Stalker  v.  McDonald,  2  Hill,  93;  40  Am.  Dec.  .389.  A  trans- 
feree  of  an  invalid  note  is  entitled  to  recover  from  the  transferor  the  amount 
paid  for  the  same,  when  ignorant  of  its  defects:  Pertona  ▼.  Jonet,  12  Ga. 
371;  58  Am.  Deo.  476.  The  cases  on  tliis  subject  are  collected  in  the  ex- 
tended note  to  BedeU  ▼.  Herring,  1 1  Am.  St.  Rep.  321. 

Kegotiabi.!  Instrumbnts — BoxA  PiDs  PiRCHASBRa— NoncR,  Whbic 
Nor  Implied. — The  purchaser  of  a  negotiable  instrument  before  due,  in  the 
usual  course  of  trade,  for  a  valuable  consideration,  is  entitled  to  enforce  it, 
though  he  took  it  under  circumstances  that  ought  to  have  excited  the  sus- 
picions of  a  prudent  and  reasonable  man,  anless  the  cinni instances  furtlior 
show  that  he  acted  in  bad  faith:  KitcJun  r.  Lmidenlkick,  48  Ohio  St.  177; 
29  Am.  St.  Rep.  640;  Phelan  v.  Mom,  67  Pa.  St.  59;  6  Am.  Rep.  402;  M<uiee 
V.  Badger,  34  N.  Y.  247;  90  Am.  Dec.  691,  and  extended  note;  Breckenridj9 
T.  Lewis,  84  Me.  349;  30  Am.  St.  Rep.  353;  Hansen  v.  Hoffman,  5  Wanh. 
792.  Contra:  See  liubUe  v.  Davis,  33  NeU  779;  29  Am.  St  Kep.  609.  Notie* 
AM.  St.  Rkp..  Vou  XXXIX  -20 
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>to  the  purchaser  of  a  b31  of  prior  equities  between  the  prcTiooa  parties 
■thereto,  if  aafficient  to  pot  a  prudent  man  on  inquiry,  aubjecta  hia  title  to 
tlKMe  eqnitiea:  BumcU  t.  Uadduek,  3  Gilm.  233;  44  Am.  Dao.  693,  and  not*. 
:8m,  fortbar,  the  extended  note  to  Bedeii  r.  Herring,  11  Am.  St.  Rap.  SIS. 


Pennington  v.  Paoifio  Mdtual  Lifb  Insueanob 

Company. 

(85  Iowa.  468.] 

Iksukawcb  Aoaiwst  Aootdbht  Which  It  Is  STiPtrLATM)  Shall  Not  Covbb 
Injukies,  or  Which  Therb  la  No  Visible  External  Mark  upon  the 
body  of  the  assured,  covers  an  accident  of  which  there  was  no  visible 
■mark  at  the  time  of  the  injury,  if  there  was  soeh  a  mark  afterwards  and 
as  a  result  of  such  injury. 

Ihsuramce  Against  Accident— Total  Loss  o»  Business  Tiint,  What  la. 
If  a  policy  provides  that  if  an  accidental  injury  creates  a  disability  the 
assured  shall  be  paid  a  certain  sum  per  week  for  the  immediate,  con- 
tinuous, and  total  loss  of  such  business  time  as  may  result  from  such 
injury,  he  is  entitled  to  recover  if  his  injury  is  such  that  he  loses  his 
time  in  the  business  in  which  he  was  engaged  when  insured,  though  there 
are  other  business  pursuits  from  which  the  accident  would  not  iiicapaci- 
tate  him. 

Iksuraxcb  Against  Accident. — Notice  and  PKOOfs  or  Loss  Are  Not 
Required  To  Be  Given  or  Made  at  the  Home  Office  of  the  insurer, 
when  the  policy  declares  any  claim  thereunder  is  payable  at  the  com- 
pany's  ofSce,  in  San  Francisco,  California,  or  (at  the  option  of  the  com- 
pany) at  the  general  agency  through  which  the  policy  is  issued,  and  the 
-plainti£f  had  transacted  all  his  part  of  the  business  with  a  general  agent 
of  the  insurer  at  Chicago,  Illinois,  and  had,  at  the  instance  of  such 
insurer,  been  examined  by  a  physician  designated  by  sooh  agent. 

lUeDill  and  Sullivan,  for  the  appellant. 

Thorruu  L.  Maxwell,  and  Copenheffer  and  Allen,  for  the 
appellee. 

*••  RoTHROCK,  J.  1.  The  injury  for  which  the  plaintiff 
•ought  recovery  is  stated  in  his  petition,  in  substance,  as  fol- 
lows: He  was  a  locomotive  fireman  in  the  employ  of  the 
"Chicago,  Burlington,  and  Quincy  Railway  Company,  with  his 
residence  at  the  city  of  Creston,  and  his  run  over  the  railroad 
^as  from  Ottumwa  to  Creston.  While  in  the  line  of  his  duty 
on  a  trip  he  was  violently  and  accidentally  injured  by  the 
«udden  lurching  of  the  locomotive,  *'  while  he  was  in  a  strained 
position,  attempting  to  clean  the  grates  of  said  locomotive, 
^hich  was  part  of  the  duty  of  said  plaintiff  as  a  fireman";  and 
that  by  reason  of  said  accident  he  was  greatly  injured  in  his 
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back,  which  was  so  wrenched,  bruised,  and  strained,  that  he 
was  immediately  wholly  disabled  from  transacting  any  and 
every  kind  of  business  in  connection  with  his  occupation. 
The  defen&e  interposed  by  the  answer  was  based  upon  several 
grounds.  It  will  not  be  necessary  to  set  them  out  in  detail, 
as  they  are  all  involved  in  the  points  made  by  counsel  in 
their  argument,  and  will  be  noticed  in  the  consideration  of 
the  case. 

*'"  It  is  claimed  by  counsel  for  the  appellant  that  the  ve> 
diet  of  the  jury  is  contrary  to  the  evidence,  and  that  a  new 
trial  should  have  been  ordered  on  that  ground.  It  is  suffi- 
cient to  say  of  this  objection  to  the  judgment  that  a  careful 
examination  of  the  evidence  has  led  us  to  the  conclusion  that 
the  judgment  should  not  be  reversed  upon  this  ground.  It  is 
apparent  from  the  line  of  argument  of  the  appellant's  counsel 
that  the  cause  was  resisted  in  the  court  below,  and  is  pre- 
sented to  this  court,  at  a  cost  probably  equal  to  the  amount 
involved  in  the  case,  on  the  ground  that  the  plaintiff's  claim 
is  a  mere  sham  and  pretense,  and  without  merit.  That  is  a 
feature  of  the  case  which  we  are  precluded  from  determining, 
because  there  is  a  fair  conflict  in  the  evidence  on  every  dis- 
puted question  of  fact  in  the  case. 

2.  We  come,  now,  to  certain  questions  which  arise  on  the 
face  of  the  policy,  and  the  application  for  insurance  upon 
which  the  policy  was  issued.  These  instruments  are  so  volu- 
minous that  it  is  impracticable  to  set  them  out  at  length 
in  an  opinion.  It  is  provided  in  the  application  that  the 
*' insurance  shall  not  cover  disappearances  nor  injuries  of 
which  there  is  no  visible,  external  mark  upon  the  body  of  the 
insured."  It  is  conceded  that  there  is  no  evidence  that  there' 
was  any  visible  mark  upon  the  body  of  the  plaintiff  at  the 
very  time  of  the  injury.  It  was  a  strain,  and  the  immediate 
effects  of  the  injury  would  not  probably  be  apparent  or  visible 
immediately.  The  court  instructed  the  jury  that  it  would 
be  sufficient  for  the  plaintiff  to  show  that  the  injury  was 
visible  soon  after  the  accident,  and  as  a  consequence  of  the 
injury.  It  is  contended  that  this  is  an  erroneous  construction 
of  the  contract  of  insurance,  and  that  there  was  in  fact  no 
evidence  that  there  was  any  visible  mark  indicating  an 
injury  at  any  time.  We  think  there  was  evidence  from  whioh 
the  jury  *'*  could  fairly  find  that  the  effects  of  the  strain 
were  visible  within  a  few  days  after  the  accident.  There  is 
-nothing  in  the  clause  of  the  contract  above  set  out  which 
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requires  that  the  efifects  of  the  accident  shall  be  visible 
immediately.  Such  a  construction  of  the  contract  would 
defeat  all  claims  for  internal  injuries  not  apparent  to  the  eye 
at  once,  and  would  render  such  a  policy  in  many  cases  the 
means  of  defeating  just  claims  for  indemnity.  The  contract 
does  not  contemplate  that  there  must  be  bruises,  contusions, 
or  lacerations  on  the  body,  or  broken  limbs:  See  United 
States  M.  A.  Assn.  v.  Bari-y,  131  U.  S.  100.  In  our  opinion, 
the  instruction  complained  of  was  correct. 

3.  Another  objection  arising  on  the  face  of  the  contract  is 
raised  upon  the  following  grounds:  The  policy  provides  that, 
where  the  accidental  injury  creates  disability,  the  defendant 
shall  pay  to  the  plaintiff  "  the  sum  of  ten  dollars  per  week, 
not  exceeding  thirty  consecutive  weeks,  for  the  immediate, 
continuous,  and  total  loss  of  such  business  time  as  may  result 
from  such  injuries."  The  court  instructed  the  jury  upon  this 
feature  of  the  case  as  follows: 

"  If  you  believe  from  the  evidence  that  plaintiflF  received  an 
injury  as  claimed  by  his  petition,  and  that  such  injury  wholly 
disabled  him,  and  prevented  him  from  following  his  occupa- 
tion, and  performing  its  duties,  and  resulted  in  the  total  loss 
of  his  business  time,  the  defendant  will  be  liable  to  the  pay- 
ment of  a  weekly  indemnity  for  the  period  he  was  so  wholly 
disabled;  provided,  you  further  find  from  the  evidence  that 
the  plaintiff  promptly  notified  the  defendant  of  his  injury, 
and  in  all  other  respects  performed  his  part  of  the  contract 
with  reasonable  diligence." 

It  is  claimed  that  this  instruction  is  erroneous,  because  by 
the  terms  of  the  policy  the  plaintiff  was  not  *''*  entitled  to 
any  payment  whatever,  unless  his  disability  was  such  that 
he  was  unable  to  do  any  kind  of  business.  We  do  not  think 
that  the  clause  of  the  policy  above  set  out  is  so  broad  in  its 
meaning  as  to  defeat  a  recovery  if  plaintiff  was  able  to  do  nny 
kind  of  business.  The  whole  policy  must  be  examined  to 
determine  this  question.  The  plaintiff  was  insured  as  a  rail- 
road employee  engaged  in  the  hazardous  business  of  operat- 
ing railroad  trains.  The  premium  for  the  insurance  was  paid 
by  an  order  on  the  railroad  company.  It  is  recited  in  the 
policy  that  the  insured  "  is  by  occupation  local  fireman  under 
classification  engineers."  The  reference  to  "  the  loss  of  such 
business  time"  has  plain  reference  to  the  occupation  of  the 
insured,  and  the  loss  of  time  in  such  busin,j8s  means  the  loss 
of  time  in  the  business  af  a  fireman.     It  has  no  reference  to 
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the  whole  range  of  business  pursuits.  The  case  of  Lyon  v. 
Railway  Passengers^  Aseur.  Co.,  46  Iowa,  631,  relied  upon  by 
the  appellant's  counsel,  is  not  in  point.  In  that  case  the 
obligation  was  to  pay  for  loss  of  time  while  the  insured  was 
"  totally  disabled,  and  prevented  from  the  transaction  of  all 
kinds  of  business."  It  will  readily  be  seen  that  the  limita- 
tion in  the  policy  in  the  case  at  bar  is  not  so  comprehensive 
as  in  the  cited  case.  It  is  limited  in  this  case  to  such  busi- 
ness as  the  plaintiff  was  engaged  in  at  the  time  he  was  injured. 
It  is  true,  that  in  one  of  the  instructions  asked  by  the  defend- 
ant, the  court  did  charge  the  jury  that  the  disability  must  be 
such  as  to  prevent  the  plaintiff  from  all  business  of  every 
kind.  This  was  in  conflict  with  the  instructions  given  by  the 
court  on  its  own  motion.  But  the  conflict  worked  no  predju- 
dice,  as  the  instruction  asked  was  more  favorable  to  the 
defendant  than  the  case  demanded,  and  the  jury  evidently 
followed  the  rule  announced  in  the  instructions  limiting  the 
policy  to  the  loss  of  time  in  the  business  or  occupation  of  the 
plaiutifT. 

*''*  4.  Another  question  presented  upon  the  constructioa 
of  the  written  contract  is  the  claim  of  the  appellant  that  the 
plaintiff  was  bound  by  the  contract  to  give  notice  and  make 
proofs  of  loss  to  the  defendant  at  San  Francisco.  The  basis 
for  this  claim  is  found  in  the  application  for  insurance,  and 
is  as  follows:  "Any  claim  made  under  this  policy  is  payable 
at  the  company's  office  in  San  Francisco,  California,  or  (at  the 
option  of  the  company)  at  the  general  agency  through  which 
the  policy  is  issued."  This  is  not  a  requirement  that  the 
notice  and  proofs  of  loss  shall  be  made  at  the  company's 
office  at  San  Francisco.  The  plaintiff  transacted  this  part  of 
the  business  with  one  Herrick,  the  general  agent  of  the  defend- 
ant at  the  city  of  Chicago.  The  record  contains  letters  written 
by  Herrick  to  the  plaintiff,  in  which  he  designates  himself  as 
general  agent  of  the  defendant,  and  there  is  nothing  in  the 
whole  record  from  which  it  can  be  implied  that  it  was  neces- 
«ary  to  give  notice  or  proofs  of  loss  at  any  other  place.  On 
the  contrary,  the  plaintiff  made  a  trip  to  Chicago  at  Herrick's 
request,  and,  by  Herrick's  procurement,  the  plaintiff  was 
examined  by  two  surgeons,  one  of  whom  testified  as  a  witness 
that  he  was  the  defendant's  surgeon  for  the  state  of  Illinois, 
and  that  he  made  the  examination  of  the  plaintiff  in  that 
capacity.  In  view  of  these  facts,  it  should  be  conceded  that 
the  plaintiff  applied  at  the  proper  place  for  an  adjustment  of 
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bis  claim,  and  there  was  no  error  in  the  instructions  to  the 
jury  on  this  question,  nor  in  admitting  in  evidence  the  coi> 
respondence  between  himself  and  the  company's  office  at 
Chicago. 

6.  There  are  other  questions  of  minor  importance.  They 
relate  to  alleged  errors  in  the  rulings  of  the  court  on  objections 
made  to  the  introduction  of  evidence.  One  of  these  is  that 
the  plaintiflf  was  permitted,  in  his  examination  as  a  *''*  wit- 
ness in  rebuttal,  to  state  a  conversation  had  with  an  attorney 
in  Chicago  to  whom  he  was  taken  by  the  defendant's  agents, 
in  which  the  attorney  called  the  plaintiflf  a  liar,  and  stated 
that  lawyers  in  the  west  did  not  have  any  sense,  and  that  he 
would  bulldoze  the  plaintiff  out  of  his  claim.  It  is  claimed 
that  this  evidence  should  have  been  excluded.  The  plaintiff 
filed  an  additional  abstract,  in  which  it  is  shown  that  the 
defendant  moved  to  exclude  the  evidence,  and  the  motion  was 
sustained.  This  abstract  is  not  denied.  It  therefore  appears 
that  this  evidence  was,  by  order  of  the  court,  withdrawn  from 
the  consideration  of  the  jury.  We  do  not  determine  whether 
the  evidence  was  material. 

6.  Another  objection  is  made  to  the  refusal  to  permit  a  wit- 
ness to  answer  a  question  propounded  by  the  defendant's 
counsel.  The  record  shows  that  the  witness  was  afterwards 
permitted  to  answer  the  identical  question  without  objection. 
The  foregoing  discussion  disposes  of  every  material  question 
in  the  case,  and  leads  us  to  the  conclusion  that  the  judgment 
of  the  district  court  should  be  affirmed. 

Inscbakob  Aqainbt  Accident:  See  the  extended  notes  to  Paul  r. 
Travelers'  In*.  Co.,  8  Am.  St.  Rep.  765;  and  Schroeder  v.  Crawford,  34  Am. 
Rep.  240. 

Insurance  Against  Accident — Total  Disability,  Meaning  of. — The 
phrase  "  total  inability  to  labor,"  means  a  total  inability  to  earn  a  livelihood 
at  any  employment,  and  not  at  the  particular  employment  at  which  the 
member  was  engaged  at  the  time  of  hia  injury:  Baltimore  etc  Relief  Assn.  v. 
Post,  122  Pa.  St  579;  9  Am.  St.  Rep.  147.  See.  also,  th«  not*  to  Norik 
American  etc  Int.  Co.  r.  Burroughs,  8  Am.  Rep.  218. 
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Security  Company  v.  Graybbal. 

[85  Iowa,  543.] 

Evidence — Account  Books,  What  Are  Not. — A  book  kept  by  a  lou» 
ageut  showing  the  date  and  number  of  each  loan,  the  name  and  addrea* 
of  the  lender,  and  the  place  where  the  loan  is  to  be  paid,  a  descriptioik 
of  the  property  mortgaged  as  security,  the  time  when  the  loan  is  paid,, 
and  date  of  the  remitting  of  the  proceeds  of  the  principal,  is  not  a  book; 
of  account,  and  is,  therefore,  not  admissible  in  evidence  in  favor  of  bor- 
rower for  the  purpose  of  proving  the  payment  of  the  loan. 

Patmknt. — A  Loan  Agent  Is  Not  Authorized  to  Recbiyb  Payment  of 
a  loan  payable  in  another  state  where  the  lender  resides,  and  when  th» 
agent  has  not  in  his  hands  either  the  note  or  the  mortgage  given  to- 
secure  its  payment. 

Patmbnt  or  Neootiablb  Pafsb  to  an  Aoznt  who  does  not  have  it  in  hi* 
possession  is  at  the  peril  of  the  payor,  unless  be  can  prove  that  the  agenfe. 
had  special  authority  from  the  owner  to  receive  snob  payment,  or  thafe 
BQch  agent  had  been  represented  by  the  owner  to  have  such  authority. 

Kauffman  and  Guernsey,  for  the  appellant. 

Bnrcroft  and  Bowen,  A.  N.  Porter,  and  S.  S.  Cole,  for  th» 

appellees. 

«**  KiNNE,  J.  December  28,  1878,  the  defendant  John  T. 
Graybeal,  being  the  owner  of  certain  land  in  Polk  county^ 
Iowa,  made  a  loan  of  eight  hundred  dollars  thereon  of  Will- 
iam Bolles,  of  Hartford,  Connecticut.  The  loan  was  to  rua 
for  five  years,  and  was  secured  by  mortgage  on  said  land,  in 
the  execution  of  which  his  wife  joined.  October  28,  1882,. 
said  Bolles  sold  and  assigned  said  note  and  mortgage  to  the- 
plaintiff.  Some  time  subsequent  to  the  execution  of  th^ 
mortgage  (the  exact  date  does  not  appear)  Graybeal  and  wife- 
sold  the  land  to  the  defendant  Mally.  To  the  plaintiff's  peti- 
tion for  a  foreclosure  of  the  mortgage,  which  is  in  the  usual 
form,  the  defendants  plead  that  on  June  26, 1883,  the  defend- 
ant John  T.  Graybeal  paid  to  said  Bolles,  the  then  owner  of 
the  note  and  mortgage,  eight  hundred  and  sixty-three  dollar* 
and  thirty-three  cents,  the  amount  then  accrued  thereon.  It 
seems  Graybeal  made  application  for  the  loan  to,  and  pro- 
cured it  through,  one  Hugh  R.  Creighton,  then  a  loan  agent 
at  Dfts  Moines.  After  this  mortgage  had  been  executed,  the- 
defendant  Graybeal  placed  another  mortgage  on  his  land,, 
and  also  became  indebted  to  various  parties,  some  of  whom 
had  reduced  their  clainis  to  judgment.  For  the  purpose  of 
paying  off  his  indebtedness,  he  made  application  to  said 
Creighton  for  another  loan  of  three  thousand  dollars  ou  tb» 
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land,  given  as  security  in  the  former  mortgage,  as  well  as 
upon  other  lands.  This  application  was  njade  April  28,  1883, 
and  it  is  claimed  by  Graybeal  that  Creigliton  was  to  make 
the  three  thousand  dollar  loan,  procuring  tlie  money  wherever 
he  could,  and  to  pay  oflf  Bolles  and  the  other  mortgages  and 
certain  judgments  out  of  the  money,  and  the  balance  was  to 
be  turned  over  to  him.  June  26,  1883,  it  is  claimed  that 
Creighton  had  placed  the  three  thousand  dollar  application 
and  procured  the  money,  but  this  is  by  no  means  clear  from  the 
testimony.  Graybeal  **•  and  Porter  testify  that  the  arrange- 
ment was  that  the  Bolles  loan  was  to  be  paid  immediately 
on  the  obtaining  of  the  money  on  the  three  thousand  dollar 
loan.  It  appears  that  the  three  thousand  dollars  was  not  suf- 
ficient to  pay  all  the  encumbrances  on  the  land,  and  the 
matter  was  pending  unsettled  between  Graybeal  and  Creigh- 
ton for  nearly  two  years,  awaiting  the  raising  of  enough 
money  by  the  former  to  satisfy  all  the  lienholders.  As  near 
as  can  be  ascertained  from  this  record,  this  was  accomplished 
in  December,  1884.  No  settlement,  however,  was  had  by 
Graybeal  with  Creigbton,  and  June  3,  1885,  the  latter 
Absconded.  Creighton  had  not  paid  to  Bolles  any  money  on 
•  account  of  his  mortgage. 

1.  To  establish  the  fact  that  Creighton,  in  receiving  so 
much  of  the  three  thousand  dollar  loan  as  was  required  to  pay 
oflF  the  Bolles  loan,  acted  as  the  agent  of  Boiled  the  defend- 
ants introduced  in  evidence  Creighton's  book,  wherein  his 
loans  were  registered,  in  which  there  was  an  entry  indicating 
the  payment  of  the  Bolles  loan.  The  theory  on  which  the 
loan  register  was  introduced  we  must  presume  was  that  it  was 
a  book  of  account.  Our  statute  provides  that  "  books  of 
account  containing  charges  by  one  party  against  the  other, 
made  in  the  ordinary  course  of  business,  are  receivable  in  evi- 
dence," etc.,  when  the  following  circumstances  appear:  1.  "The 
books  must  show  a  continuous  dealing  with  persons  generally, 
•or  several  items  of  charge  at  different  times  against  the  other 
party  in  the  same  book  or  set  of  books."  2.  **  It  must  be  shown 
by  the  party's  own  oath,  or  otherwise,  that  they  are  his  books 
of  original  entries."  3.  "  It  must  be  shown  in  like  manner  that 
the  charges  were  made  at  or  near  the  time  of  the  transaction 
therein  entered,  unless  satisfactory  reasons  appear  for  not 
making  such  proof."  4.  "  The  charges  must  also  be  verified  by 
the  '*''  party  or  clerk  who  made  the  entries,  to  the  effect  that 
they  believe  them  just  and  true;  or  a  sufl&cient  reason  must 
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be  given  why  such  verification  is  not  made":  Code,  sec.  3658. 
This  book  was  not  admissible,  for  the  reason  that  the  prelim- 
inary proof  required  by  statute  was  not  made.  It  was  not 
shown  that  the  book  was  an  account  book,  or  that  the  charges, 
if  any,  therein  were  made  in  the  usual  course  of  business; 
nor  was  a  single  requirement  of  the  statute  as  to  preliminary 
proof  complied  with:  Karr  v.  Stivers,  34  Iowa,  123;  Ford  v. 
St.  Louis  etc.  Ry,  Co.,  54  Iowa,  723;  Cumviins  v.  Hull,  35  Iowa, 
253.  The  book  admitted  in  evidence  was  so  ruled  as  to  show 
"  No.  of  Loan,"  "  Name  of  Mortgagor,"  and  "  Post  Office," 
"  County,"  "  Name  of  Mortgagee,  Post  Office,  and  Where 
Payable,"  "  Description  of  Property  Mortgaged,"  "  Mortgage 
Record,"  "No.  of  Application,"  "Date  of  Loan  and  Time," 
"Coupon  Nos.,"  "Principal  and  Interest,  When  Due  and 
Paid,"  "Date  Remitted,"  "Insurance  Co.  Amount,"  "Re- 
marks." These  constituted  headings  to  the  page,  under  each 
of  which  the  proper  entries  could  be  made.  It  is  clear  that 
such  a  book  has  few,if  any,  of  the  characteristics  of  an  account 
book.  It  contains  no  charges.  It  does  not  show  a  continuous 
dealing  with  persons  generally.  It  is  not  such  a  book  as  the 
statute  contemplates  as  a  book  of  accounts.  It  is  simply  a 
private  memorandum  book,  kept  by  Creighton  for  his  own 
use  and  convenience  in  the  transaction  of  his  business:  Han- 
cock V.  Hintrager,  60  Iowa,  374;  Fitzgerald  v.  McCarty,  55 
Iowa,  702;  Van  Every  v.  Fitzgerald,  21  Neb.  36;  59  Am.  Rep. 
835;  Pollard  v.  Turner,  22  Neb.  366;  Labaree  v.  Klosterman, 
33  Neb.  150. 

2.  It  is  clear  to  our  minds  that  in  procuring  the  three 
thousand  dollar  loan  Creighton  was  the  agent  of  Graybeah 
The  latter  made  an  application  to  him  for  the  loan.  He  was 
to  procure  *'**  the  money  wherever  he  could  do  so,  and  with 
its  proceeds  pay  off  various  liens  upon  the  property;  among 
others,  the  Bolles  loan.  He  held  the  fund  received  on  the 
three  thousand  dollar  loan  as  Graybeal's  agent.  Creighton 
could  not,  while  holding  this  money  as  Graybeal's,  make  it 
the  money  of  Bolles  or  the  plaintiff,  and  thus  work  a  pay- 
ment of  the  plaintiff's  mortgage,  except  by  sending  it  to  the 
plaiiitifT,  unless  the  plaintiflF  or  Bolles,  knowing  that  Creigh- 
ton had  the  money  in  his  hands,  consented  to  some  other 
application  of  it,  or  so  acted  as  in  law  would  amount  to  a 
consent  that  Creighton  should  retain  the  money  as  plaintiff's 
agent:  Peaae  v.  Dibble,  57  Ga.  446;  Price  v.  White,  70  Ga.  381; 
Bradford  v.  A,-nold,  33  Tex.  412;  Phillips  v.  Mayer,  7  Cul.  81. 
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It  does  not  appear  that  Bolles  or  the  plaintiff  had  any 
knowledge  whatever  that  Graybeal  was  negotiating  the  three 
thousand  dollar  loan,  and  neither  of  them  was  in  any  way 
connected  with  the  transaction. 

Furthermore,  there  is  no  evidence  that  Creighton  was  ever 
authorized  to  collect  the  Bolles  loan.  It  was  not  yet  due^ 
and,  80  far  as  Bolles  was  concerned,  there  was  no  occasion  to 
collect  it,  or  to  authorize  any  one  so  to  do.  Indeed,  it  is  not 
claimed  that  Bolles  ever  gave  Creighton  any  special  authority 
to  collect  the  loan.  It  is  insisted,  however,  that  the  letters 
which  passed  between  Bolles  and  Creighton  show  a  general 
authority  to  collect  all  his  loans,  whether  due  or  not,  but  the 
evidence  does  not  sustain  this  theory.  Creightori  was  con- 
ducting an  independent  business — that  of  a  loan  agency: 
New  England  Mortgage  Security  Co.  v.  Towtus,  1  South.  Rep.  242 
(Miss.,  Feb.  7,  1887).  It  appears  that  Bolles  at  all  times, 
during  his  dealings  with  Creighton,  reserved  and  exercised 
the  right  of  accepting  or  rejecting  Creighton's  applications  for 
loans;  that  in  nearly  all  cases  Bolles  refused  to  send  notes, 
mortgages,  or  interest  coupons  to  Creighton,  until  the  money 
had  '**  first  been  paid  to  him;  and  that  all  these  loans  were 
payable  at  Hartford,  Connecticut.  October  15,  1882,  and 
prior  to  the  expiration  of  this  loan,  Bolles  advised  Creighton 
that  all  his  business,  including  the  loan  in  question,  had  been 
placed  in  the  plaintiff's  hands.  Graybeal  testifies  that  he 
knew  Bolles  lived  in  the  east,  and  that  the  loan  was  payable 
at  Hartford.  When  he  paid  interest  to  Creighton  he  got 
receipts  in  Creighton's  name.  He  knew  Creighton  had  to 
send  the  interest  money  east  before  he  could  get  the  Interest 
coupons.  He  never  inquired  of  Creighton  as  to  whether  he  had 
remitted  the  money  for  the  Bolles  loan  to  Bolles  or  the  plain- 
tiff. He  never  asked  Creighton  to  surrender  to  him  the  Bolles 
bond  and  mortgage,  nor  did  he  ever  ask  Bolles  or  the 
plaintiff  for  them.  He  did  not  even  recollect  the  name  of  the 
party  who  held  the  mortgage  against  him.  No  one  told  him 
that  Creighton  was  acting  as  agent  for  Bolles.  He  never 
asked  for  the  interest  coupons  when  he  paid  the  interest  to 
Creighton.  There  is  no  pretense  that  Creighton  had  the 
Bolles  papers  in  his  hands  at  the  time  it  is  claimed  the  loan 
was  paid.  The  general  rule  is  well  settled  that  one  paying 
to  an  agent  the  amount  due  upon  negotiable  paper,  when  the 
agent  does  not  have  the  papers  in  his  possession,  does  so  at 
his  peril:    Haines  v.  Pohlmann,  25  N.  J.  Eq.  179;  Smith  v. 
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Kidd,  68  N.  Y.  130;  23  Am.  Rep.  157;  Brewster  v.  Carries, 
103  N.  Y.  556;  Jones  on  Mortgages,  sec.  964;  Mecham  on 
Agency,  sec.  373.  And  it  has  often  been  held  that  authority 
of  an  agent  to  receive  the  interest  on  a  note  does  not  authorize 
one  to  pay  him  the  principal:  Mecham  on  Agency,  sec.  379, 
and  cases  cited;  Jones  on  Mortgages,  sec.  964.  This  doctrine 
also  finds  support  in  Fisher  v.  Schiller  Lodge,  50  Iowa,  459; 
Draper  v.  Eice,  56  Iowa,  114;  41  Am.  Rep.  88.  And  in  Tap- 
pan  V.  Morsevian,  18  Iowa,  500,  the  doctrine  is  thus  stated  by 
Judge  Dillon:  "  So  that  it  may  be  laid  down  as  a  general  rule 
that,  if  a  debtor  owing  money  on  a  **®  written  security  paj'S 
to  or  settles  with  another  as  an  agent,  it  is  his  duty,  at  his 
peril,  to  see  that  the  person  thus  paid  or  settled  with  is  in 
possession  of  the  security.  If  not  thus  in  possession,  the 
debtor  must  show  that  the  person  to  whom  he  pays  or  with 
whom  he  settles  has  special  authority,  or  has  been  represented 
by  the  creditor  to  have  such  authority,  although  for  some 
reason  not  in  possession  of  the  security." 

The  evidence  also  shows  that  Graybeal  never  received  the 
interest  coupons  from  Creighton  at  the  time  he  paid  the  in- 
terest, and  the  former  says  he  supposes  this  was  because  he 
had  to  remit  the  money  to  the  party  holding  the  bond  and 
coupon  before  he  could  get  the  coupon.  It  appears  from  the 
testimony  of  witness  Porter,  who  seems  to  have  been  assist- 
ing Mr.  Graybeal  in  this  loan  transaction,  that  in  a  statement 
given  him  for  Graybeal  in  the  winter  of  1884  by  Creighton 
the  latter  had  charged  Graybeal  interest  on  this  Bolles  loan 
up  to  November  17,  1884,  a  year  after  Graybeal  and  Porter 
claim  it  was  paid  by  the  application  of  a  part  of  the  three 
thousand  dollar  loan.  True,  Porter  says  he  did  not  examine 
it,  but  it  clearly  indicates  that  the  fact  that  the  Bolles  loan 
had  not  been  paid  was  called  to  the  attention  of  Graybeal 
and  Porter  by  Creighton  over  a  year  after  he  had,  as  they 
claim,  received  the  proceeds  of  the  three  thousand  dollar 
loan.  We  have  carefully  examined  all  the  testimony,  and 
are  fully  satisfied  that  Creighton  was  not,  in  fact,  the  agent  of 
Bolles  to  receive  this  money;  that  neither  Bolles  nor  the 
plaintiff  did  any  thing  to  induce  Graybeal  to  believe  that 
Creighton  was  authorized  to  receive  the  money  on  the  Bolles 
loan.  There  are  no  facts  in  this  case  from  which  Graybeal 
had  a  right  to  suppose  that  Creighton  had  authority  to  receive 
the  money  on  the  Bolles  mortgage.     In  principle  this  case  is 
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like  Hippee  v.  Pond,  77  Iowa,  236:  See,  also,  Artley  T.  ifonv 
son,  73  Iowa,  132. 

The  judgment  of  the  court  below  is  reversed. 

EviDBNCB.— Books  o»  Account:  See  House  v.  Beak,  141  111.  290;  83  Am. 
St.  Rep.  307,  and  note;  Anchor  Milling  Co.  v.  Wabh,  108  Mo.  277;  32  Am. 
St.  Rep.  600,  and  note;  and  the  extended  note  to  Union  Bank  v.  Knapp,  15 
Am.  Dec.  191. 

Patment  or  Nbootiablk  Ikstrumbitt  to  Agent. — Payment  of  money 
dae  on  a  written  security,  to  an  agent  who  has  neither  possession  of  the 
•ecnrity  nor  express  authority  to  receive  snch  money  is  not  good,  and  the 
principal  may  compel  the  debtor  to  pay  it  again:  Smith  ▼.  Kidd,  68  N.  Y. 
130;  23  Am.  Rep.  167. 


Maeden  V.  Hotel  Owners'  Insurance  Co. 

[85  Iowa,  584.] 

Insurance — Conflictt  oj  Laws. — If  an  insurance  corporation  organized 
and  doing  business  in  this  state  solicits  insurance  in  another,  and  there 
receives  an  application  and  a  premium  note  which  is  dated  at  its  home 
ofBce  in  this  state,  to  which  the  note  and  the  application  are  sent,  and 
from  which  a  policy  issues,  the  contract  is  deemed  to  be  made  here,  and 
is  controlled  by  the  laws  of  this  state,  and  not  by  the  laws  of  the  state 
in  which  the  property  insured  is  situate. 

Insurance — Notice  ov  Nonpayment  of  PREivnuM  Note. — Under  the  lawi 
of  Iowa,  a  notice  of  the  nonpayment  of  premium  will  not  terminate 
the  liability  of  the  insurer,  unless  it  states  "  that,  unless  payment  is 
made  within  thirty  days,  the  policy  will  be  suspended."  A  notice  that 
the  sum  unpaid  must  reach  the  office  not  later  than  the  date  thereof 
does  not  comply  with  this  statute. 

Insurance. — Forfeiture  For  Nonpayment  of  Premium  Note  Is  Incon- 
sistent with  a  subsequent  deiriand  for  the  payment  of  such  note  and  a 
notice  that  if  not  paid  suit  will  be  brought  thereon. 

McDill  and  Sullivan,  for  the  appellant. 

T.  M.  Stuart  and  F.  Q.  Stuart,  for  the  appellee. 

»8»  RoTHRocK,  J.  It  will  Hot  be  necessary  to  set  out  the 
petition,  answer,  and  demurrer  in  order  to  present  the  ques- 
tions involved  in  the  appeal.  The  material  facts,  as  shown 
by  the  pleadings,  are  as  follows:  The  policy,  or  so  much  of  it 
as  is  necessary  to  be  considered,  is  as  follows: 

"No.  178.  $2,500.00. 

*'The  Hotel  Owners'  Insurance  Company,  Mutual,  of  Ores- 
ton,  Iowa,  organized  in  1889,  in  consideration  of  premium 
note  of  fifty  dollars,  on  which  I  agree  to  pay  all  sums  of 
money  that  may  be  assessed  by  the  directors  thereof,  not  ex- 
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ceeding  the  full  amount  of  said  note  in  any  one  year,  do 
hereby  insure  0.  S.  Marden  against  loss  or  damage  by  fire  to 
the  amount  of  twenty-five  hundred  dollars,  only  on  the  prop- 
erty below  described  [here  follows  a  detailed  description  of 
the  property,  all  situated  in  the  town  of  Kearney,  Neb.; 
application  referred  to  and  made  a  part  of  this  contract], 
from  January  1,  1890,  at  noon.  Policy  self-renewing  at  each 
anniversary.  Payment  of  premium  to  be  made  on  demand, 
according  to  the  terms  of  the  premium  note  given  to  secure 
the  issuance  of  this  policy,  which  note  also  renews  itself  at 

each  anniversary  of  its  date ***®  Be  it  expressly  agreed 

that  this  company  shall  not  be  liable  for  any  loss  or  damage 
that  may  occur  to  the  property  herein  mentioned  while  any 
pledge  or  assessment  given  for  said  insurance,  or  any  part 

thereof,   remains   due  and    unpaid This   contract  is 

made  and  accepted  subject  to  the  above  conditions.  Witness 
the  seal  and  signature  of  the  president  and  secretary  of  said 
association  at  their  office  in  th«  city  of  Creston,  Iowa,  this 
first  day  of  January,  1890.  Geo.  J.  Delmeoe, 

"Attest:  John  Gibson,  "  Secretary, 

"  President." 

The  plaintiff  gave  a  promissory  note  for  the  insurance  pre- 
mium, which  note  is  as  follows: 

"No.  178.  $50.00. 

"  CRBSTOif,  lowA,  January  1,  1890. 

"  March  first,  after  date,  for  value  received,  I  promise  to 
pay,  to  the  order  of  the  Hotel  Owners'  Mutual  Fire  Insurance 
Company,  at  their  olfice  in  Creston,  Iowa,  fifty  dollars.  It  is 
hereby  expressly  agreed  that  this  note  is  liable  to  assessments 
only  for  losses  and  expenses  of  said  company  during  the  life 
of  said  policy.  Does  not  bear  interest,  and  is  not  negotiable. 
That  the  cancellation  of  the  policy  of  even  number  and  date 
herewith,  according  to  its  terms,  also  cancels  this  note.  That 
eighty  per  cent  only  of  the  amount  of  note  will  be  collected 
annually.  This  note  is  given  in  payment  of  premium  for 
policy  of  insurance  No.  178,  of  even  date  herewith,  issued  to 
0.  S.  Marden  by  the  Hotel  Owners'  Mutual  Fire  Insurance 
Company;  and  I  promise  that  this  note  shall  renew  itself  on 
each  anniversary  of  its  date,  subject  to  the  payments  made 
and  to  be  made,  and  paid  annually  thereafter,  on  demand  oi» 
each  anniversary  of  its  date,  so  long  as  the  policy  aforesaid, 
which  renews  itself,  with   all   its  terms   and  conditions  on 
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the  anniversary  of  its  date,  shall  continue  and  remain  in 
force.  0.  S.  Mardbit. 

"  Witness:  George  J.  Delmege." 

**''  It  is  conceded  that  eighty  per  cent,  or  forty  dollars,  of 
this  note  became  due  and  payable  on  the  first  day  of  March, 
1890.  It  was  not  paid  when  due,  and  on  the  tenth  day  of 
that  month  the  secretary  of  the  defendant  company  wrote 
and  mailed  a  letter  to  the  plaintiff,  notifying  him  that  if  he 
did  not  remit  promptly  suit  would  be  commenced  on  the  note 
at  once.  The  plaintiff  received  said  letter,  and  replied  that 
according  to  his  recollection  he  was  to  pay  the  note  April  1, 
1890,  but  that  if  he  were  in  error  about  the  time,  he  would 
remit  if  the  defendant  would  at  once  advise  him.  This  letter 
was  written  and  mailed  at  Boston,  Massachusetts,  on  March 
17,  1890.  The  property  insured  by  the  policy  was  destroyed 
by  fire  on  the  morning  of  March  24,  1890,  and  on  the  same 
day  the  plaintiff  telegraphed  the  sum  of  forty  dollars  to  the 
defendant's  credit  to  the  Creston  National  Bank,  for  the  pay- 
ment of  the  premium.  The  money  was  received  by  the 
defendant,  and  on  the  same  day  a  receipt  therefor  was 
I  lailed  to  the  plaintiff.  The  defendant  had  no  knowledge 
that  the  property  was  destroyed  when  the  money  was  received, 
and  when  that  fact  came  to  the  knowledge  of  its  oflBcers  the 
money  was  returned  to  the  plaintiff,  on  the  claim  made  by  the 
defendant  that  the  policy  was  forfeited,  because  the  premium 
was  not  paid  when  due. 

1.  It  appears  that  the  plaintiff  was  a  resident  of  Kearney, 
in  the  state  of  Nebraska,  and  that  the  defendant  is  an  Iowa 
corporation,  with  its  principal  place  of  business  at  the  city  of 
Creston.  It  was  not  authorized  by  the  laws  of  Nebraska  to 
insure  property  in  that  state.  The  secretary  of  the  defend- 
ant was  in  the  city  of  Kearney,  and  solicited  the  plaintiff  to 
insure  his  property,  and  an  application  was  prepared  and 
signed,  and  the  note  for  the  premium  executed  at  tiiat  place, 
and  the  note  and  application  were  sent  to  the  ***  home  office, 
at  Creston,  from  which  place  the  policy  was  issued.  The  fol- 
lowing is  one  of  the  grounds  of  the  demurrer:  "The  policy 
sued  on,  and  the  facts  stated  in  the  answer,  show  that  the 
contract  of  insurance  was  made  in  Iowa;  that  the  money  to 
be  paid  thereon  was  to  be  paid  in  Iowa;  and  that  it  was  and 
is  an  Iowa  contract,  and  must  be  construed  and  enforced  as 
an  Iowa  contract."     We  have  set  out  this  ground  of  demurrer 
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for  the  reason  that  in  our  opinion  it  is  decisive  of  the  rights 
of  the  parties.  It  is  strenuously  contended  by  counsel  for 
the  appellant  that  the  contract  of  insurance  entered  into  by 
the  parties  is  a  contract  whioh  was  made  in  Nebraska,  and 
that  it  cannot  be  controlled  or  limited  by  the  laws  of  Iowa. 
We  think  that  under  the  facts  above  set  forth  the  contract 
was  made  and  completed  in  this  state,  and  must  be  controlled 
by  our  laws.  The  note  for  the  premium  was  dated  and  made 
payable  at  Creston.  The  policy  was  executed,  dated,  and 
sealed  in  Iowa.  The  suit  is  based  upon  the  policy,  and  is 
brought  in  this  state,  and  the  policy  is  not  payable  at  Kearney, 
but  in  this  state.  All  of  the  acts  of  the  parties  indicate  that 
the  contract  was  intended  to  be  made  and  performed  in  this 
state.  There  was  no  completed  contract  in  Nebraska.  It 
was  a  mere  verbal  arrangement  or  agreement  to  issue  a  policy 
in  Iowa.  The  policy  having  been  issued  in  pursuance  of  the 
verbal  arrangement,  the  contract  was  executed  and  to  be  per- 
formed in  this  state,  and  it  is  to  be  construed  and  controlled 
by  our  laws:  Arnold  v.  Potter,  22  Iowa,  194;  Ruse  v.  Mutual 
Benefit  Life  Ins.  Co.,  23  N.  Y.  516;  2  Parsons  on  Contracts, 
582. 

2.  It  remains  to  be  determined  whether,  under  the  facts 
above  recited,  the  policy  ceased  to  be  binding  upon  the 
defendant  under  the  laws  of  this  state.  It  is  provided  in 
chapter  210  of  the  acts  of  the  eighteenth  general  assembly 
that  "within  thirty  days  prior  to  or  at  any  '®*  time  after 
the  maturity  of  any  note  or  contract,  ....  where  the  time 
of  payment  is  fixed  in  the  contract  given  for  the  premium 
on  any  policy  of  insurance,  such  company  or  association 
may  serve  a  notice  in  writing  upon  the  insured  that  his 
note,  or  an  installment  thereof,  is  due  or  to  become  due, 
....  and  that  unless  payment  is  made  within  thirty  days 
his  policy  will  be  suspended."  The  defendant  did  mail  a 
notice  to  the  plaiutiflf  on  the  first  day  of  February,  1890,  stat- 
ing that  the  sum  of  forty  dollars  should  reach  the  home  office 
not  later  than  March  1,  1890.  But  the  notice  was  not  a  com- 
pliance with  the  law,  in  that  it  did  not  state  that  if  payment 
was  not  made  the  policy  would  be  suspended,  and  the  provi- 
sion in  the  policy  that  the  defendant  "  shall  not  be  liable  for 
any  loss  that  may  occur  while  any  pledge  or  assessment 
given  for  said  insurance,  or  any  part  thereof,  remains  due 
and  unpaid,"  cannot  avail  the  defendant,  because  it  is 
expressly  provided  in  the  said  act  of  the  eighteenth  general 
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assembly  that  a  policy  shall  not  be  declared  forfeited  or  sus- 
pended for  nonpayment  of  a  note  or  contract  for  the  premium 
"except  as  hereinafter  provided,  any  thing  in  the  policy  or 
application  to  the  contrary  notwithstanding."  As  we  have 
ieen,  one  of  the  requirements  of  the  act  is  that  the  notice 
shall  state  that,  if  payment  be  not  made,  the  policy  will  be 
suspended.  The  statute  is  absolute,  and  its  provisions  must 
be  complied  with  in  order  to  suspend  a  policy  for  the  non- 
payment of  the  premium:  See  Boyd  v.  Cedar  Rapidt  Ins, 
Co.f  70  Iowa,  325.  It  is  apparent  that  the  defendant  did  not 
contemplate  a  suspension  of  the  policy  when  the  first  notice 
was  given,  because,  after  the  note  became  due,  and  on  March 
10, 1890,  another  demand  was  made,  which  was  in  no  manner 
the  demand  required  by  statute.  Instead  of  giving  notice  of 
a  suspension  of  the  policy  in  the  event  of  *••  nonpaynient 
of  the  premium,  it  advised  the  plaintiff  that  suit  would  be 
commenced  on  the  note. 

Our  'conclusion  is  that  the  demurrer  to  the  answer  was 
rightly  sustained. 

Affirmed.  _____ 

Inscbanck — Conflict  of  Laws. — When  »n  insurance  company,  haring 
its  home  office  in  one  state,  issues  a  policy  upon  property  situate  in  another 
state  to  a  resident  thereof,  through  its  authorized  agent  therein,  as  provided 
by  the  policy,  the  contract  of  insurance  is  deemed  to  have  been  made  in  the 
state  where  the  property  is  situated:  Curnow  v.  Phoenix  Ina.  Co.,  S7  S.  C. 
406;  34  Am.  8t.  Rep.  766,  and  note.  To  the  same  effect  is  Cromwell  v. 
Royal  Canadian  In».  Co.,  49  Md.  366;  33  Am.  Rep.  258.  A  contract  of 
insurance  is  executed  at  the  place  where  the  last  act  is  done  which  is  neces- 
ary  to  complete  the  transaction  and  bind  both  parties:  Foid  r.  Buckeye  States 
Ins.  Co.,  6  Bush,  133;  99  Am.  Dec.  663,  and  note  at  page  671. 

Iksukancb. — Waiveb  of  Forkeitubs  Fob  Nonfaymknt  of  Pbemicm: 
See  the  extended  notes  to  Meyer  v.  Knickerbocker  etc.  In».  Co.,  29  Am.  Rep. 
205,  and  Wheaton  v.  North  British  etc.  Int.  Co.,  9  Am.  St.  Rep.  234.  An 
unconditional  offer  by  an  insurance  company  to  accept  at  a  future  time  an 
overdue  premium,  with  a  tender  of  payment  in  puMuance  of  such  offer,  is 
a  waiver  of  any  forfeiture  that  might  have  been  enforced,  because  the  pre- 
mium was  not  paid  when  due:  Murray  v.  Home  Ben.  etc  Assn.,  90  Cal.  402; 
25  Am.  St.  Rep.  133,  and  note. 

Insurance — Notice  of  Forfeiture  of  Policy  For  Nonpatmbnt  of 
Prkmium. — When  credit  is  given  by  an  insurance  company  for  the  payment 
of  the  premium,  it  has  no  right  to  cancel  the  policy  for  nonpayment,  except 
by  putting  the  insured  in  default  and  giving  him  personal  notice:  Farnum 
▼.  Phoenix  Ins.  Co.,  83  Cal.  246;  17  Am.  St,  Rep.  233.  and  note;  Mallory  v. 
OMo  etc  Ins.  Co.,  90  Mich.  112.  See,  also.  Savage  r.  Phanix  Itu.  Co.,  It 
Mont.  458;  33  Am.  St.  Rep.  591. 
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Cbittbndbn  V.    Speinqpibld  Firb   and   Maeinb 
Insubanob  Company. 

[85  Iowa,  6S2.] 

ImvitAVOB — MisTAKB  o»  Law.— Thb  Pailurb  to  Stats  nf  a  WRirrMr 
.  Application  For  Insuranck  That  Certain  Shblvino  Included  im 
THE  Insurakcb  Wa3  SUBJECT  TO  A  MoRTGAQB  cannot  avoid  the 
insurance  if  the  agent  taking  the  application  was  fully  informed  of  all 
the  facts,  and  the  omission  to  refer  to  the  mortgage  in  the  application 
was  due  to  the  belief  of  the  a^ent  and  of  the  applicant  that  the  shelving 
was  personal  property,  and  therefore  not  covered  by  the  real  estate 
mortgage. 

IiranRANCE.— It  Ib  Not  Nbcbssaht  Poe  thb  FLAiNTira  to  Plead  a 
Waiter  bt  thb  Insurer  of  a  breach  of  a  condition  against  the  prop- 
erty being  subject  to  mortgage  if  the  defense  is  that  the  existence  of 
■uch  mortgage  was  concealed,  and,  as  a  matter  of  fact,  it  was  not  con- 
cealed, but  was  made  known  to  the  agent  who  took  the  application  for 
the  insurance.  The  mortgage  and  the  failure  to  notify  the  insurer 
thereof  constitute  an  affirmative  defense,  and  no  pleading  is  necessary 
respecting  it  on  the  part  of  the  plaintiff. 

Insukance — Subsequent  Mortoaqb  and  Dbed. — The  condition  that  a 
policy  of  insurance  shall  become  void  if  the  risk  is  increased  by  any 
means  whatever  within  the  control  of  the  assured  is  not  broken  by  his 
making  a  conveyance  which  is'  intended  and  accepted  as  a  mortgage  ta 
secure  the  payment  of  a  loan,  unless  it  is  found  that  the  execution  of 
such  mortgage  did  increase  such  risk. 

IirsuRANCE. — Thb  Proofs  op  Loss  Do  Not  Limit  thb  Amount  Which- 
Mat  Bb  Recovered  if  they  were  for  too  small  a  sum,  and  the  agent  of 
the  insurer  prepared  such  proofs,  and  there  was  no  fraud  or  conceaU 
ment,  nor  any  attempt  at  fraud  or  concealment  on  the  part  of  the 
assured. 

N.  M.  Pusey,  for  the  appellant. 

Wright  and  Baldwin,  for  the  appellee. 

•*•  Granger,  J.  The  district  court  found  the  following 
facts  and  conclusions: 

"1.  On  the  2l8t  of  November,  1883,  the  defendant  issued  to 
J.  P.  Creager  its  policy  insuring  said  Creager  against  loss 
or  damage  by  fire,  for  the  period  of  one  year,  on  property 
and  in  amounts  as  follows:  Ffteen  hundred  dollars  on  his 
general  stock  of  merchandise,  consisting  of  drygoods,  mil- 
linery, notions,  ready-made  clothing,  hats  and  caps,  boots 
and  shoes,  groceries  and  provisions,  queensware,  glassware, 
crockery,  and  such  other  merchandise,  not  more  hazardous, 
as  is  generally  kept  in  a  general  notion  store;  and  six  hun- 
ired  dollars  on  his  store  furniture  and  fixtures,  consisting  of 
counters,  shelving,  showcases,  fireproof  safe,  and  all  other 
AM.  bT.  Kip.,  Vol.  XXXIX.  —  n 
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usual  store  furniture  and  fixtures,  all  contained  in  the  one- 
etorj  brick  store  building  situated  on  lots  1  and  2,  in  block 
21,  Logan,  Iowa,  subdivision  of  said  lots  C  and  D. 

"2.  The  building  in  which  the  insured  property  was  con- 
tained had  been  erected  by  said  Creager  prior  to  the  issuance 
of  said  policy,  for  his  use  as  a  ***  general  store.  The  shelv- 
ing therein  (being  a  part  of  the  property  insured)  rested  upon 
the  floor,  and  was  nailed  thereto,  and  was  also  nailed  to 
wooden  strips  imbedded  in  the  walls  for  that  purpose,  and 
was  placed  in  the  building  by  Creager  for  use  therein  in  con- 
nection with  the  building  as  a  storeroom,  although  such 
shelving  could  be  removed  without  injury  to  the  building, 
other  than  the  drawing  out  of  the  nails  which  held  it  in  place. 
The  building  was  a  brick  structure,  permanent,  and  a  part  of 
the  realty. 

"  3.  At  the  time  the  insurance  in  question  was  written,  the 
realty  was  encumbered  by  a  mortgage  to  one  Charles  L. 
Mark,  executed  by  Creager.  The  agent  of  the  defendant, 
who  took  the  application  and  issued  the  policy,  was  informed 
by  Creager  at  the  time  of  taking  the  application,  and  knew 
of  the  existence  of  this  mortgage.  Both  he  and  Creager  sup- 
posed it  did  not  cover  any  part  of  the  property  insured,  and 
for  this  reason  no  mention  was  made  of  it  in  the  application. 

"  4.  On  the  eleventh  day  of  January,  1884,  one  G.  B.  Seekell 
filed  in  the  ofiice  of  the  clerk  of  the  district  court  of  Harrison 
county,  a  mechanic's  lien  upon  real  estate,  of  which  the  build- 
ing containing  the  insured  property  was  a  part,  to  secure  a 
claim  of  five  hundred  and  sixty  dollars  and  eighty-five  cents 
for  lumber  furnished  by  him  to  said  Creager  for  the  construc- 
tion of  said  building,  and  the  counters  and  shelving  therein. 
This  claim  was  unsatisfied  at  the  time  of  the  loss  of  the  prop- 
erty insured. 

"5.  On  the  twenty-ninth  day  of  February,  1884,  said  Crea- 
ger and  wife  conveyed  the  real  estate,  of  which  the  building 
containing  the  insured  property  was  a  part,  by  deed  absolute 
on  its  face,  to  one  P.  Cadwell,  and  took  back  an  instrument  in 
writing,  showing  that  said  deed  was  executed  to  said  Cadwell, 
and  deposited  as  collateral  security  for  payment  of  the  debt 
of  two  thousand  seven  hundred  dollars,  which  Creager  owed 
•**  to  'Cadwell's  bank';  said  instruments  being  parts  of  one 
and  the  same  transaction,  and  together  constituted  a  mort- 
gage of  Creager  to  secure  said  debt.  This  encumbrance  was 
unsatisfied  at  the  time  of  the  loss  of  the  property  insured. 
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"  6.  At  the  time  when  the  insurance  in  question  was  writ- 
ten, the  value  of  the  property  owned  by  Creager  and  covered 
by  such  insurance  was  greater  than  the  total  amount  of 
insurance  written  thereon. 

"  7.  The  property  insured  was  totally  destroyed  by  fire  on 
the  8th  of  August,  1884,  and  on  the  same  day,  and  after  the 
loss,  the  policy  of  insurance  in  suit,  and  all  claims  under  it, 
were  duly  assigned  by  said  Creager  to  A.  J.  Crittenden,  the 
plaintiff  herein. 

"  8.  After  the  insurance  in  question  was  written,  and  before 
the  loss  of  the  property  insured,  some  negotiations  were  had 
between  Creager,  the  assured,  and  one  A.  K.  Grow,  looking  to 
the  formation  of  a  partnership  between  them  in  the  mercan- 
tile business  then  being  carried  on  by  Creager,  But  no 
copartnership  agreement  was  ever  consummated  between 
them,  and  said  Grow  never  in  fact  acquired  any  interest  in 
any  part  of  the  property  insured. 

"  9.  On  the  sixteenth  day  of  August,  1884,  said  Creager,  the 
assured,  signed  and  delivered  to  the  agent  of  the  defendant, 
who  was  authorized  to  receive  the  same,  written  proofs  of  loss, 
which  are  in  evidence  in  this  cause.  These  proofs  were  made 
up  by  said  agent  of  the  defendant,  with  the  assistance  of 
Creager.  Said  agent  was  informed  and  had  knowledge,  at 
the  time  when  said  proofs  were  made,  of  the  existence  of  the 
Mark  mortgage,  and  of  the  deed  to  Cadwell,  and  of  the  assign- 
ment of  the  policy  to  Crittenden.  There  was  no  fraud  or  con- 
cealment, nor  any  attempt  at  fraud  or  concealment,  on  the 
part  of  said  Creager,  in  making  of  said  proofs.  The  said 
proofs  of  loss  were  incorrect  in  the  following  particulars:  1. 
They  represented  **®  that  the  insured  property  was  free  from 
any  encumbrance.  This  was  true,  except  as  to  the  shelving 
in  the  store  building,  which,  being  part  of  the  property 
insured,  was  part  and  parcel  of  the  realty,  and  as  such  was 
covered  by  the  Mark  mortgage,  and  by  the  Cadwell  mortgage, 
and  by  the  mechanic's  lien  of  Seekell;  and  2.  They  repre- 
sented the  total  amount  of  loss  to  be  four  thousand  three 
hundred  and  three  dollars  and  seventeen  cents,  when,  in  fact, 
the  total  amount  of  the  loss  was  much  greater  than  that  sum, 
and  was  fully  equal  to  the  total  amount  of  insurance  upon  the 
property. 

"And  the  foregoing,  being  all  of  the  material  facts  in  the 
case,  the  court,  as  conclusions  of  law  thereon,  finds  that  the 
policy  of  insurance  in  suit  was  in  full  force  at  the  time  of 
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the  loss  of  the  property  insured,  and  that  the  plaintiff  is  enti- 
tled to  recover  the  full  sum  insured  thereby,  to  wit,  the  suna 
of  two  thousand  one  hundred  dollars,  with  interest  on  said 
sum  at  the  rate  of  six  per  centum  per  annum  from  the 
sixteenth  day  of  October,  1884." 

1.  It  is  provided  in  the  policy  that  for  "any  false  repre- 
sentations by  the  assured  of  the  condition,  situation,  or  occu- 
pancy of  the  property,  or  any  omission  to  make  known  every 
fact  material  to  the  risk,  ....  this  policy  is  void."  The 
policy  in  terms  covers  certain  shelving  and  fixtures  of  the 
building,  as  found  by  the  district  court;  and  on  the  building 
was  a  mortgage  to  one  Mark;  and  it  is  claimed  that  "the  fail- 
ure of  Creager  to  make  this  fact  known  to  the  company  was 
the  suppression  by  him  of  a  truth  which,  under  the  .... 
conditions  of  the  policy,  he  should  have  disclosed,"  and  ren- 
ders the  policy  without  force.  The  district  court  found  that 
the  facts  as  to  the  mortgage  were  known  when  the  application 
was  made,  and  that  Creager  informed  the  agent,  but  both 
supposed  that  it  •*''  did  not  cover  the  property  insured;  by 
which  we  understand  that  they  did  not  regard  the  fixtures  a 
part  of  the  realty.  Nothing  in  the  conditions  of  the  policy 
required  Creager  to  become  the  legal  adviser  of  the  company. 
The  most  that  they  required  was  that  he  should  state  the  facts, 
which  he  did.  The  mortgage  was  upon  the  building,  and  the 
fixtures  were  a  part  of  it.  The  company  was  in  possession  of 
all  the  facts  known  to  Creager,  and  under  such  circumstances 
there  could  be  no  suppression  of  the  truth. 

2.  A  point  is  made  as  to  the  condition  of  the  pleadings, 
and  that  no  waiver  is  pleaded.  The  answer  avers  that  Crea- 
ger concealed  and  kept  from  the  defendant  all  knowledge  of 
the  existence  of  the  mortgage.  It  is  an  affirmative  defense, 
and  the  law  makes  a  denial.  The  proofs  do  not  sustain  the 
defense.  Notice  to  the  agent  was  notice  to  the  company,  and 
the  failure  to  indorse  the  encumbrance  on  the  policy  was 
because  both  the  company  and  Creager  were  in  error  as  to 
the  law  applicable  to  the  facts.  This  thought  is  conclusive  as 
to  the  point  urged  as  to  the  admissibility  of  the  evidence  to 
show  that  Creager  told  the  agent  of  the  existence  of  the 
mortgage,  it  being  contended  that  such  testimony  was  inad- 
missible in  the  absence  of  a  plea  of  waiver. 

3.  On  the  twenty-ninth  day  of  February,  1884,  Creager 
made  to  P.  Cadwell  a  deed  of  the  premises,  which  the  court 
found  to  have  been  intended  by  the  parties  to  it  as  a  mort- 
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gage,  to  Becure  two  thousand  seven  hundred  dollars,  and  the 
finding  has  full  support  in  the  evidence.  It  is  urged  tnat 
even  as  a  mortgage  it  was  such  a  violation  of  the  conditions 
of  the  policy  as  to  avoid  it.  "  Condition  1 "  of  the  policy 
provides  that,  if  "  the  risk  be  increased  by  any  means  what- 
ever within  ®*®  the  control  of  the  assured  "  it  shall  be  void. 
This  is  the  only  provision  of  the  policy  which  we  find  that 
can  be  construed  as  against  subsequent  encumbrance.  It  is 
a  sort  of  blanket  provision,  without  such  specification  as  to 
give  it  legal  exactness — that  is,  to  enable  the  law,  from  the 
language  used,  to  define  the  intent  of  the  parties;  as  by  speci- 
fying encumbrances  or  other  facts  that  would  increase  the 
risk,  not  comprehending,  in  a  literal  sense,  so  much  as  to  in- 
dicate that  less  was  really  intended.  It  is  not  to  be  known 
from  the  language  of  the  policy  the  particular  facts  that  the 
parties  contemplated  would  increase  the  risk.  The  striking 
of  matches  for  lighting  lamps  or  fires,  increasing  the  number 
of  fires,  increasing  the  number  of  lodgers  in  the  building,  the 
changing  or  increasing  of  employees,  and  very  many  other 
facts,  would  increase  such  a  risk,  but  it  is  not  to  be  believed 
that  it  was  contemplated  that  all  of  such  increases  of  risk 
were  designed  to  render  the  policy  void.  It  was  competent  for 
the  parties  to  speaify  facts  that  should  increase  the  risk,  and 
where  it  is  not  done,  but  such  general  language  is  used,  it  is, 
we  think,  a  question  of  fact  for  the  court  whether  a  particular 
fact,  claimed  to  increase  the  risk,  was  really  one  that  the  par- 
ties contemplated  or  not,  or,  perhaps,  whether  a  particular 
fact  did  amount  to  an  increase  of  the  risk.  It  is  likely  gen- 
erally true  that  an  encumbrance  that  lessens  the  interest  of 
the  assured  in  the  property  adds  to  the  risk  of  the  insurer, 
but  collateral  facts  may  vary  the  rule.  The  usual  custom  is 
to  provide  in  terms,  in  the  policy,  against  encumbrance,  except 
by  permission  of  the  company,  and  where  it  is  not  done,  as  in 
this  case,  we  are  not  prepared  to  hold,  as  a  matter  of  law,  that 
the  parties  designed  it.  The  district  court  must  have  found 
that  the  encumbrance  was  not  a  breach  of  the  conditions,  for 
it  found  the  fact  of  the  encumbrance,  and  yet  sustained  the 
policy. 

659  4  There  is  a  claim  that  there  was  a  partnership  formed 
between  Creager  and  Grow  that  rendered  the  policy  void. 
The  evidence  was  in  decided  conflict  on  the  point,  and  the 
finding  of  the  court  below  concludes  us. 

5.  In  the  proofs  of  lose  the  total  amount  stated  was  four 
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thousand  three  hundred  and  three  dollars  and  seventeen 
cents.  On  this  hasis  the  proportion  of  the  defendant  com- 
pany would  be  less  than  the  judgment  entered  below,  but  the 
court  found  the  total  loss  greater  than  that  stated  in  the 
proofs  of  loss,  and  greater  than  the  aggregate  amount  of 
insurance,  which  would  make  the  defendant  company  liable 
for  the  face  of  the  policy;  and  that,  with  interest  accrued,  is 
what  the  judgment  is  for.  It  is  urged  that  the  proofs  of  loss 
should  be  conclusive  as  to  the  amount  recoverable.  Whatever 
should  be  the  general  rule  in  this  respect,  it  is  sufficient  to 
say  that  the  court  found  that  the  agent  of  the  company  really 
prepared  the  proofs  of  loss  with  the  assistance  of  Creager, 
and  that  in  making  such  proofs  "  there  was  no  fraud  or  con- 
cealment, nor  attempt  at  fraud  or'concealment,  on  the  part  of 
said  Creager."  If,  then,  the  proofs  did  not  represent  the 
actual  loss,  no  less  can  be  said  than  that  it  was  a  mistake, 
and  no  mistake  thus  made  should  be  permitted  to  limit  a 
recovery. 

The  judgment  is  aflBrmed. 

Insurance — MiasTATEMBMra  in  Policy — Effect  of  Knowledgb  of 
Aqent. — As  to  when  policies  of  insurance  filled  out  by  the  agent  of  the 
company  are  not  avoided  by  misstatements  therein,  see  Beebe  v.  Ohio  etc 
Ins.  Co.,  93  Mich.  514;  32  Am.  St.  Rep.  519,  and  note;  Haire  v.  Ohio  etc.  Ins. 
Co.,  93  Mich.  4S1;  32  Am.  St.  Rep.  516,  and  note;  MeHerman  v.  Home  Mut, 
Ins.  Co.,  5  Wash.  624;  34  Am.  St.  Rep.  877,  and  note;  also  the  extended 
note  to  Wheaton  v.  2forih  British  etc  Ins  Co.,  9  Am.  St.  Rep.  230. 

Insurance — Increase  of  Ri.sk. — A  condition  in  a  policy  forfeiting  it,  if 
the  insured  property  is  so  changed  as  to  increase  the  risk,  is  nut  broken  by 
such  a  change  as  not  only  fails  to  increase  the  risk  but  actually  diminishe* 
it:  Esch  V.  Home  Ins.  Co.,  78  Iowa.  334;  16  Am.  St.  Rep.  443. 

Insurance. — The  Insured  Is  Not  Concluded  bt  the  Certificate  of  the 
Magistrate  as  to  the  Amount  of  Loss  required  by  the  policy  to  be  fur- 
nished as  part  of  the  proofs  of  loss,  but  may,  notwithstanding  such  certificate, 
establish  by  witnesses  the  true  amount  of  the  loss:  Birmingham  etc  Ins.  Co. 
V.  Pulver,  126  111.  329;  9  Am.  St.  Rep.  598,  and  note;  note  to  Kelltf  v.  Sun 
Fire  Office,  23  Am.  St.  Rep.  260.  Proofs  of  loss  are  no  part  of  the  insurance 
contract,  and  the  insured  is  not  estopped  from  showing  that  a  statement  in 
the  proofs  is  a  mistake:  McMaster  v.  Insurance  Co.,  55  N.  T.  222;  14  Am. 
Rep.  239;  Fowle  r.  Springfield  /m.  (To..  122  Mmil  191;  23  Am.  Rep.  308. 
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CoCBTS — TfRus  or— Po^ER  07  Clerk  to  Adjourn. — The  f&Onre  of  a  }ndg« 
to  attend  and  open  his  conrt  upon  the  day  appointed  by  law  for  tba 
beginning  of  the  term  operates  to  lapse  and  end  that  term,  and  no  fur< 
ther  session  of  the  court  can  be  held  until  the  next  regular  term,  or  until 
a  special  term  is  legally  called.  In  such  case  the  clerk  of  the  court  can< 
not,  in  the  absence  of  statntory  power,  adjourn  the  court  from  day  to 
day,  or  antil  a  future  day,  and  the  arrival  of  the  judge  for  the  com* 
mencement  of  the  term. 

Void  Judgments — Jurisdiction — Lapsed  Term  of  Court.— A  person  tried 
and  convicted  of  crime  at  a  lapsed  term  of  court,  and  at  a  time  when 
the  court  cannot  legally  be  held,  is  tried  when  the  court  ia  without 
jariBdiction,  and  the  judgment  of  conviction  ia  void. 

C  R.  Buckner,  for  the  petitioner. 

S.  P.  King  and  H.  Huston,  for  the  respondent. 

•®  Johnston,  J.  An  indictment  was  returned  by  the  grand 
jury  of  Payne  county,  Oklahoma  territory,  charging  Ira  N. 
Terrill  with  the  offense  of  murder,  and  at  the  trial,  held  Sep- 
tember 26, 1892,  he  was  convicted  of  the  offense  charged,  and 
the  punisjjment  fixed  by  the  jury  was  imprisonment  in  the 
penitentiary,  at  hard  labor,  for  life.  Subsequently,  the  sen- 
tence of  the  court  was  pronounced,  adjudging  that  Terrill  be 
confined  in  the  territorial  penitentiary  at  Lansing,  Kansas* 
for  the  term  of  his  natural  life,  where  he  was  conveyed,  and 
is  now  held  in  custody  by  the  warden  of  that  prison.  He 
seeks  release  here  by  a  proceeding  in  hahena  corpus,  and  in 
his  application  he  alleges  several  grounds  why  his  imprison- 
ment  is  illegal,  only  one  of  which  it  will  be  necessary  to 
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notice.  He  asserts  that  the  trial  was  had  and  the  judgment 
rendered  at  a  time  not  authorized  by  law;  that  the  court  was 
then  without  jurisdiction  to  take  any  proceedings  against 
him,  and  hence  the  sentence  and  judgment  of  the  court  are 
absolutely  void. 

In  pursuance  of  law,  the  terms  of  the  district  courts  of 
Oiclahoma  were  fixed  by  order  of  the  supreme  court,  and  the 
terms  are  required  to  be  held  in  the  county  of  Payne,  com- 
mencing on  the  third  Tuesday  in  April,  and  the  first  Tuesday 
of  November  of  each  year.  The  petitioner  was  tried  in  1892, 
and  during  the  time  within  which  the  April  term  might  have 
been  held;  but  it  appears  that  the  judge  of  that  court  was  not 
present  at  the  time  and  place  when  the  April  term  of  court 
should  have  begun,  nor  was  he  present  in  person  for  several 
days  afterward.  The  court  should  have  been  opened  on  April 
19th,  but  the  judge  did  not  appear  until  the  26th  of  that 
month,  when  he  opened  and  held  court  until  April  30,  1892. 
Several  adjournments  were  made  by  the  court,  one  of  which 
was  to  June  14,  1892,  but  the  judge  of  the  court  again  failed 
to  appear,  when  the  clerk  attempted  to  adjourn  the  court  until 
'*  August  16,  1892.  At  the  latter  date  the  judge  appeared 
in  person,  and  held  court  from  time  to  time,  with  intervening 
adjournments,  until  September  26,  1892,  when  the  trial  and 
conviction  of  the  petitioner  occurred. 

The  failure  of  the  judge  to  appear  and  open  court  upon  the 
day  appointed  resulted  in  the  loss  of  the  term,  and  proceed- 
ings had  by  a  court  at  a  time  not  authorized  by  law  are  abso- 
lutely void.  There  was  then  no  statute  of  Oklahoma  providing 
for  the  adjournment  of  the  court  by  the  clerk  or  other  of  its 
oflRcers  in  case  of  the  nonattendance  of  the  judge.  A  statute 
since  enacted,  and  which  went  into  effect  in  August  of  the 
present  year,  provides  that  if  the  judge  of  a  court  fails  to 
attend  at  the  time  and  place  appointed  for  holding  his  court, 
the  sheriff"  shall  have  power  to  adjourn  it  from  day  to  day 
until  the  judge  does  attend  or  a  judge  pro  tern,  is  selected; 
and  if  the  judge  is  not  present  and  a  judge  pro  tern,  is  not 
selected  within  two  days  after  the  first  day  of  the  term,  the 
court  stands  adjourned  for  the  entire  term:  Oklahoma  Stats., 
par.  4626.  There  is  ample  power  in  a  court  which  has  been 
regularly  convened  to  adjourn  to  a  future  time,  provided  it 
be  not  beyond  the  term;  but,  in  the  absence  of  a  statute 
authorizing  it,   the   clerk   or  other   ministerial  officer  can- 
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not  act  for  the  judge  in  either  opening  or  adjonrning  court 
The  clerk  is  a  ministerial  oflQcer,  and,  without  statutory 
authority,  can  exercise  no  judicial  function.  The  opening, 
holding,  and  adjournment  of  court  are  the  exercise  of  judicial 
power  to  be  performed  by  the  court.  To  perform  the  func- 
tions of  a  court,  the  presence  of  the  officers  constituting  the 
court  is  necessary,  and  they  must  be  present  at  the  time  and 
place  appointed  by  law.  A  "  court "  is  defined  by  Bacon  to 
be  "  an  incorporeal  political  being,  which  requires  for  its 
existence  the  presence  of  its  judges,  or  a  competent  number 
of  them,  and  a  clerk  or  prothonotary,  at  or  during  which, 
and  at  a  place  where  it  is  by  law  authorized  to  be  held,  and 
the  performance  of  some  public  act  indicative  of  the  design 
to  perform  the  functions  of  a  court":  Bacon's  Abridgment, 
tit.  "Court,"  A;  Hawes  on  Jurisdiction  of  Courts,  sec.  27. 
*'To  give  existence  to  a  court,  then,  '*  its  officers,  and  the 
time  and  place  of  holding  it,  must  be  such  as  are  prescribed 
by  law":  Hohart  v,  Hobart,  45  Iowa,  503.  There  being  no 
authority  in  law  for  the  clerk  to  open  and  adjourn  court,  the 
consequence  of  the  failure  of  the  judge  to  appear  upon  the 
day  appointed  for  holding  the  court  was  the  loss  of  the  term: 
Union  Pac.  Ry.  Co.  v.  Hand,  7  Kan.  380;  People  v.  Bradwell, 
2  Cow.  445;  People  v.  Sanchez,  24  Cal.  17;  State  v.  Roberts, 
8  Nev.  239;  Brown  on  Jurisprudence,  sec.  22;  12  Am.  &  Eng. 
Ency.  of  Law,  296.  In  the  case  of  Wight  v.  Wallbaum,  39 
111.  554,  the  court  was  regularly  in  session  on  the  23d  of 
August,  and  regularly  adjourned  until  the  following  day. 
After  that  time  several  adjournments  were  entered  when  no 
judge  was  present.  In  reviewing  the  question,  the  court  said: 
"After  the  23d,  for  want  of  a  judge,  no  legal  business  could 
have  been  transacted,  and,  for  that  reason,  the  court  stood 
adjourned.  The  judge  who  opened  court  might,  no  doubt, 
have  adjourned  to  a  specified  day,  had  the  business  of  the 
court  required  it,  and  business  might  have  been  regularly 
resumed  at  that  time.  The  judge  had  no  power  to  authorize 
the  ministerial  officers  of  the  court  to  exercise  judicial  powers, 
«ven  in  opening  and  adjourning  the  court.  They  not  having 
fiuch  authority,  and  the  court  not  having  been  opened  on  the 
24th  by  a  judge  authorized  to  exercise  the  jurisdiction  of  the 
court,  it  stood  adjourned  after  the  23d,  and  that  must  be 
regarded  as  the  last  day  of  the  term":  See,  also.  In  re  Milling- 
ton,  24  Kan.  214;  Lewis  v.  Hohoken,  42  N.  J.  L.  879;  Hoy  v. 
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State,  39  Ga.  718;  Wightm<jn  v.  Karsner,  20  Ala.  446;  Bruvi- 
ley  V.  State,  20  Ark.  77;  Thomas  v.  Fogarty,  19  Cal.  644. 

The  failure  of  the  judge  of  the  district  court  for  Payne 
county,  Oklahoma,  to  attend  and  open  court  upon  the  ap- 
pointed day  operated  to  end  the  term;  and  no  further  session 
of  the  court  could  be  held  until  the  next  regular  term,  or 
until  a  special  term  was  legally  called.  To  meet  such  exi- 
gencies, most  of  the  states  have  enacted  statutes  for  preserving 
tlie  term  similar  to  those  now  in  force  in  Oklahoma  territory 
and  in  Kansas.  In  the  absence  of  such  a  statute,  the  clerk 
was  powerless  to  keep  the  court  open  until  the  arrival  of  the 
judge,  many  days  after  the  time  for  the  commencement 
"  of  the  term.  The  petitioner  was  tried  after  the  April  term 
had  lapsed,  and  the  proceedings  in  connection  with  his  trial 
and  conviction  must  be  regarded  as  coram  non  judice,  and  void. 
Although  the  right  of  the  court  to  inquire  into  the  illegal 
restraint  of  the  petitioner  is  questioned,  no  substantial  objec- 
tion to  its  jurisdiction  is  or  can  be  nrged.  He  is  imprisoned 
in  Kansas  and  within  the  jurisdiction  of  the  court,  and  there 
is  undoubted  power  in  the  court  to  inquire  into  the  cause  of 
his  restraint.  Having  been  tried  and  convicted  at  a  time 
when  the  court  could  not  be  legally  held,  the  court  was  with- 
out jurisdiction,  and  the  conviction  was  void. 

While  the  petitioner  must  be  released  from  imprisonment 
at  the  penitentiary,  and  from  the  custody  of  the  warden,  our 
judgment  will  not  operate  as  an  unqualified  discharge.  So 
far  as  appears  here,  he  was  regularly  indicted;  and,  as  the 
proceedings  had  against  him  were  without  jurisdiction  and 
void,  it  is  possible  there  was  no  jeopardy,  and  that  another 
trial  may  be  had.  The  warden  will,  therefore,  be  directed  to 
release  the  petitioner  from  imprisonment  in  the  penitentiary, 
and  deliver  hira  to  the  custody  of  the  sherifiF  of  Payne  county, 
Oklahoma  territory,  and  for  such  further  proceedings  as  the 
prosecuting  officers  may  desire  to  take. 

All  the  justices  concurred. 


CoiTRTS. — Proceedings  and  judgments  of  a  special  term  of  court,  when  tba 
holding  of  such  term  is  not  authorized,  are  coram  non  judice:  Dunn  v.  State, 
2  Ark.  229;  35  Am.  Dec.  54.  The  failure  of  a  court  of  inferior  jurisdiction 
to  meet  at  the  time  and  place  fixed  by  law  will,  in  the  absence  of  a  coh- 
trolling  statute,  result  in  a  lapse  of  that  term:  Loesnilz  v.  Seelinger,  127  lad. 
422.     See,  also,  ExUUe  of  Hunter,  84  Iowa,  388. 

JuRisDicnoii — Eftkct  op  Procekdings  Without. — Judgments  of  a  court 
acting  without  authority  are  nullities:  (Jockey  v.  Cole,  28  Md.  276;  92  Am. 
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Dec.  683,  and  note;  Catron  ▼.  Martin,  26  N.  J.  L.  894;  89  Am.  Dec.  584, 
and  not«;  Oray  r.  Fox,  1  N.  J.  Eq.  259;  22  Am.  Dec.  608;  Miller  y.  Brinker- 
boff,  4  Denio,  118;  47  Am.  Dec  242;  Tioo  Riven  Mfg.  Co,  r.  Be^tr,  74  Wi». 
210;  17  Am.  St.  Rep.  131.  Sm,  also,  th«  extaadtd  iietd  to  MwnUL  r. 
Mwrill,  23  Am.  St.  Bap.  109. 


In  eb  Blaok. 

(62  KXNBAS,  M.] 

JUDQMBNTS — Amsndmsmt  ot. — A  conrt  of  record  may,  !d  erimlnal  eases,  at 
the  same  term  of  court  in  which  the  conviction  is  had,  and  before  execu- 
tion of  any  part  of  the  sentence,  change  or  amend  the  latter  in  form  or 
substance. 

Courts — Power  to  CJorrkct  Records. — Courts  of  record  have  the  povrer 
in  criminal,  as  well  as  civil,  cases,  to  correct  clerical  errors  existing  in 
the  record  of  a  previous  term,  if  the  clerk  has  failed  or  omitted  to  cor- 
rectly  record  a  judgment  in  fact  rendered,  and  enough  appears  in  other 
parts  of  the  record  or  official  memoranda  entered  at  the  time  of  the 
proceeding  of  the  oonrt  to  clearly  show  that  such  mistake  has  been 
made. 

TuDOHENTS — AuiNDHiKT  07. — A  oourt  Cannot  correct  a  judgment  as  in  fact 
rendered  after  the  term  has  passed.  The  power  to  amend  or  change  the 
judgment  is  then  confined  to  the  court  having  appellate  jurisdiction. 

Bdrglary— Judgment,  WHsrr  Erroneous,  But  Not  Void. — An  indictment 
charging  burglary  in  the  first  degree  also  includes  burglary  in  the  second 
degree,  and  although  it  is  erroneous  for  the  conrt  to  receire  a  verdict 
finding  the  accused  guilty,  as  charged,  without  specifying  the  degree, 
and  then  sentence  him  to  imprisonment  only  authorized  in  case  of  con- 
viction for  the  highest  degree,  yet  the  judgment  is  not  void. 

Vkrdktt  Finding  Defendant  Guilty  as  Charged  is,  in  effect,  a  finding 
that  he  is  guilty  of  every  matter  alleged  against  him  in  the  indictment. 

Habeas  Corpus — Review  or  Errors  on.  — Mere  error  or  irregularities  in 
court  proceedings  are  not  reviewable  on  habeas  corjme  for  the  discharge 
of  a  prisoner  committed  under  process  issued  on  final  jadgment  of  a 
eonrt  of  competent  jurisdiction. 

/.  J.  Hitt,  for  the  petitioner. 

John  T.  Little,  attorney  general,  for  the  respondent. 

••  Allbn,  J.  The  petitioner,  Joseph  Black,  was  charged 
by  the  county  attorney  of  Shawnee  county  with  the  crime  of 
burglary  in  the  first  degree.  He  was  tried  in  the  district 
court,  and  on  the  23d  of  April,  1890,  the  following  verdict 
was  rendered:  "We,  the  jury  impaneled  and  sworn  in  the 
above-entitled  case,  do,  upon  our  oaths,  find  the  defendant, 
Joseph  Black,  guilty  as  cliarged  in  the  information."  On  the 
26th  of  April,  1890,  he  was  sentenced  to  confinement  at  hard 
labor  in  the  penitentiary  for  the  term  of  twelve  yearg  frona 
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that  day.  The  jonmal  entry  contains  the  following  recital: 
"  Thereupon,  the  said  defendant,  Joseph  Black,  was  duly 
arraigned  for  sentence,  he  having  heretofore  been  convicted 
of  the  crime  of  burglary  in  the  third  degree,  as  shown  by  the 
verdict  returned  herein."  The  petitioner  was  thereupon  com- 
mitted to  the  penitentiary,  where  he  has  remained  in  con- 
finement ever  since.  He  now  asks  to  be  discharged  therefroga, 
and  his  counsel  contends  in  his  behalf  that  the  judgment 
and  the  commitment  issued  thereon  are  void,  because  the 
judgment  recites  that  the  defendant  was  convicted  of  the 
crime  of  burglary  in  the  third  degree,  the  maximum  punish- 
ment for  which,  under  the  law,  is  five  years  in  the  peniten- 
tiary. 

Since  the  petition  for  a  writ  of  habeas  corpus  was  presented 
to  this  court,  the  district  court  in  which  conviction  was  had 
has  made  an  order  amending  the  original  journal  entry,  by 
striking  out  the  word  "  third,"  and  inserting  the  word  "  first," 
thereby  making  the  record  read:  "Thereupon,  the  said  defend- 
ant, Joseph  Black,  was  duly  arraigned  for  sentence,  he  having 
been  convicted  of  the  crime  of  burglary  in  the  first  degree,  as 
shown  by  the  verdict  returned  herein."  It  is  conceded  that 
a  sentence  to  punishment  in  excess  of  that  authorized  by  law 
would  be  void.  Counsel  for  the  petitioner  contends  that  the 
record  is  conclusive;  that  the  journal  entry,  **  with  its  recit- 
als, must  be  taken  as  we  find  it;  that  after  the  term  of  court 
at  which  the  judgment  was  rendered  no  change  or  altera- 
tion can  be  made  in  the  record;  that  the  petitioner,  being 
confined  in  the  penitentiary,  cannot  have  his  rights  affected 
by  any  order  the  district  court  may  make;  and  that  the 
legality  of  his  imprisonment  must  stand  or  fall  by  the  final 
record  as  made  up  at  the  term  of  court  at  which  he  was  tried. 
On  the  other  hand,  it  is  claimed  that  courts  may  always 
■correct  their  records  so  as  to  conform  them  to  the  actual 
facts,  and  make  them  speak  the  truth;  that  this  may  be 
-done  in  a  criminal,  as  well  as  in  a  civil,  case. 

We  think  the  general  doctrine  to  be  gleaned  from  the 
authorities  is,  that  at  the  same  term  of  court  at  which  the 
defendant  was  convicted,  and  before  execution  of  any  part  of 
the  sentence,  the  court  may  change  or  amend  the  sentence 
•either  in  form  or  substance;  but  that  after  the  expiration  of 
the  term  of  court,  the  judgment  in  fact  pronounced  by  the 
<50urt  cannot  be  altered.  If  the  clerk  has  failed  or  omitted 
to  correctly  record  the  judgment  in  fact  rendered,  there  is 
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some  question  whether  the  court  may,  merely  from  its  own 
recollection  of  what  transpired,  or  on  oral  proof,  change  the 
record  after  the  adjournment  of  the  term;  but  where  enough 
appears  in  other  parts  of  the  record,  or  official  memoranda^ 
entered  at  the  time  of  the  proceeding  of  the  court,  to  show 
that  a  mistake  has  been  made  by  the  clerk,  then  the  author- 
ities are  almost,  if  not  quite,  unanimous  in  holding  that  the 
correction  may  be  made.  The  following  authorities  hold  that 
the  court  has  the  power  to  correct  errors  in  the  record,  in 
criminal  cases  by  nunc  pro  tunc  entries  made  at  a  subsequent 
term:  Btirnett  v.  State,  14  Tex.  455;  65  Am.  Dec.  131;  Common" 
wealth  V.  Weymouth,  2  Allen,  144;  79  Am.  Dec.  776.  In  the 
case  of  Ex  parte  Jones,  61  Ala.  399,  it  was  held:  "that  the 
inherent  common-law  power  of  the  courts  to  correct  clerical 
misprisions,  where  its  records  furnish  proper  basis  therefor^ 
extends  to  criminal,  as  well  as  civil,  cases."  In  the  case  of  In 
re  Wight,  134  U.  S.  136,  the  court  sustained  an  order  of  the  cir- 
cuit court  directing  the  entry  of  a  nunc  pro  tunc  order  as  of  a 
former  term,  •''  where  there  were  no  written  memoranda  in 
the  case  on  which  to  base  such  order,  and  it  was  held  that 
"  when  it  is  found  by  a  circuit  court  of  the  United  States 
that  the  clerk  has  failed  to  put  in  the  record  an  order  which 
was  made  at  the  next  preceding  term  of  the  court,  remanding 
a  case  to  the  district  court,  the  circuit  court  may  direct  such 
an  order  to  be  entered  nunc  pro  tunc." 

The  chief  justice  and  Justice  Harlan  dissented,  however, 
holding  that  the  court  had  no  power  to  make  such  order,  in 
the  absence  of  any  entry,  minute,  or  memorandum  to  proceed 
by:  See,  also,  2  Freeman  on  Judgments,  sec.  71. 

We  think,  however,  it  is  well  settled  that  the  court  cannot 
correct  the  judgment  which  was  in  fact  rendered  after  the 
terra  has  passed,  the  power  to  change  or  amend  the  judgment 
then  being  confined  to  the  court  having  appellate  jurisdic- 
tion: Freeman  on  Judgments,  sec.  70;  Church's  Habeas 
Corpus,  sec.  377;  Ex  parte  Lange,  18  Wall.  163;  People  v.  Lis- 
eomb,  60  N.  Y.  559;  19  Am.  Rep.  211;  Thompson  v.  Thompsoiiy 
73  Wis.  84;  Stannard  v.  Hubbell,  123  N.  Y.  520. 

It  is  contended  that,  even  conceding  the  power  of  the  court 
to  correct  the  record  in  accordance  with  the  facts,  the  sen- 
tence actually  imposed  is  unwarranted,  and  for  that  reason 
that  the  nunc  pro  tunc  order  of  the  district  court  cannot  be 
upheld;  that  the  defendant  was  charged  with  the  crime  of 
burglary  in  the  first  degree;  that  this  charge  includes  bur- 
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glary  in  the  second  degree:  State  v.  Behee,  17  Kan.  402;  that 
the  verdict  of  the  jury  fails  to  specify  the  degree  of  the 
offense  of  which  they  convicted  the  defendant,  and  there- 
fore that,  within  the  authority  of  State  v.  Reddick,  7  Kan. 
143,  and  State  v.^Huher,  8  Kan.  447,  no  judgment  could  be 
founded  ou  the  verdict.  In  the  case  of  State  v.  Jennings,  24 
Kan.  642,  this  question  was  again  before  the  court,  and  the 
cases  of  State  v.  Reddick,  7  Kan.  143,  and  State  v.  Huber,  8 
Kan.  447,  were  discussed  by  the  court,  and  a  majority  of  the 
judges  expressed  the  opinion  that  where  a  defendant  is 
charged  with  murder  in  the  *®  first  degree,  and  a  verdict 
rendered,  finding  him  guilty  as  charged  in  the  information, 
euch  verdict  is  not  absolutely  void,  and  a  judgment  entered 
thereon,  though  it  might  be  erroneous  under  the  authority  of 
the  former  cases,  if  duly  challenged,  would  not  be  a  nullity. 

Where  a  defendant  is  in  close  confinement,  and  afforded  no 
opportunity  to  appear  in  court  and  protect  his  rights,  the 
power  to  correct  records  of  conviction  made  at  former  terms 
of  court  should  certainly  be  exercised  only  with  the  greatest 
caution.  The  writer  entertains  serious  doubts  whether,  in 
any  case,  the  judgment  itself  should  be  changed  after  the 
term  of  confinement  has  commenced;  but  in  this  case  it  is 
not  attempted  to  change  the  punishment  inflicted  in  any 
particular.  The  only  correction  is  of  a  recital,  which,  it  ap- 
pears from  the  whole  record,  is  clearly  a  clerical  error.  The 
defendant,  being  charged  with  burglary  in  the  first  degree, 
could  not  have  been  convicted  of  burglary  in  the  third  degree, 
because  the  facts  necessary  to  constitute  that  offense  are  not 
included  in  the  charge  contained  in  the  information.  The 
verdict  finds  the  defendant  guilty  as  charged.  The  majority 
of  the  court,  in  State  v.  Jennings,  24  Kan.  642,  seem  inclined 
to  hold  that  this  is,  in  effect,  a  finding  that  he  is  guilty  of 
every  matter  alleged  against  him  in  the  information,  and 
therefore  of  burglary  in  the  first  degree;  but  this  we  do  not 
need  to  decide. 

We  think  the  facts  that  the  defendant  was  charged  with 
burglary  in  the  first  degree,  found  guilty  as  charged,  and 
then  sentenced  by  the  court  to  a  term  of  imprisonment  only 
authorized  in  case  of  a  conviction  for  the  highest  degree  of 
the  offense  warranted  the  court  in  correcting  the  recital,  as 
wars  done  in  this  case. 

We,  then,  have  only  to  consider  the  further  question, 
ivhether  the  judgment  is  void  because  the  verdict  does  not 
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sustain  it.  That  it  may  be  erroneous  will  not  avail  the 
petitioner  in  this  case.  Section  671  of  the  Code  of  Civil 
Procedure  provides: 

"No  court  or  judge  shall  inquire  into  the  legality  of  any 
••  judgment  or  process  whereby  the  party  is  in  custody,  or 
discharge  him  when  the  term  of  commitment  has  not  expired 
in  either  of  the  cases  following;  2.  Upon  any  process  issued 
on  any  final  judgment  of  court  of  competent  jurisdiction." 

Mere  errors  and  irregularities  are  not  reviewable  on  a  writ 
of  habeas  corpm:  Church's  Habeas  Corpus,  sec.  348;  Franklin 
V.  West/all,  27  Kan.  614;  Ex  'parte  Nye,  8  Kan.  99.  We  think 
the  record  in  this  case  shows  that  the  district  court  regarded 
the  verdict  as  a  verdict  of  guilty  of  burglary  in  the  first  de- 
gree, and  proceeded  to  sentence  the  defendant  accordingly. 
In  doing  so  the  court  acted  judicially,  and  judicially  deter- 
mined the  effect  of  the  verdict.  If  the  court  erred,  the  defend- 
ant had  his  remedy  by  appeal.  He  neglected  to  avail  himself 
of  tliat  right.  We  do  not  think  he  can  now  obtain  his  dis- 
charge from  custody  because  of  an  erroneous  decision  of  the 
court  as  to  the  force  and  effect  of  the  verdict.  The  writ  will 
be  refused. 

All  the  justices  concurring. 

Criminal  Trials— Amendment  of  Sentence. — A  judge  of  the  superior 
conrt  has  the  power  to  revise  and  increase  the  sentence  imposed  upon  a  con- 
vict during;  the  same  term  of  court,  and  before  the  original  sentence  has  gone 
into  operation:  Commonweallh  v.  Weymouth,  2  Allen,  144;  79  Am.  Dec.  776, 
and  extended  note;  buc  the  sentence  cannot  be  revised  after  the  prisoner 
has  been  duly  committed  pursuant  to  it:  Brown  v.  Bice,  57  Me.  65;  2  Am. 
Rep.  11. 

Courts— Power  to  Correct  Records. — A  court  has  implied  authority 
to  amend  its  records  so  as  to  make  them  conform  to  the  facts  and  truth  of 
the  case,  and  may  do  so  upon  any  competent  legal  evidence:  Frink  v.  Frink, 
43  N.  H.  508;  82  Am.  Dec.  172,  and  note;  80  Am.  Dec.  189,  and  note;  Creti 
V,  MrCaff^rty,  124  Pa.  St  200;  10  Am.  St.  Rep.  678;  Crim  v.  Kessing,  89 
Cal.  478;  2.3  Am.  St  Rep.  491;  Oibson  v.  Chouteau,  45  Mo.  171;  100  Am.  Dec. 
866,  and  note.  Every  court  has  power  not  only  to  direct  its  clerk  to  correct 
clerical  errors,  but  to  order  its  files  and  records  to  be  restored  to  their  orig- 
inal condition  where  they  have  been  improperly  altered  or  defaced:  HolUater 
V.  Judges,  8  Ohio  St.  201;  70  Am.  Dec.  100,  and  note.  A  court  cannot  alter 
records  of  its  proceedings,  but  may  correct  errors,  so  that  such  material 
insuos  may  be  formed  as  will  settle  the  pending  controversy:  Heaston  v. 
Cincinnati  etc.  B.  B.  Co.,  16  Ind.  275;  79  Am.  Dec.  430,  and  note;  but  this 
will  not  be  doue  where  there  has  been  long  delay  on  the  part  of  those  seek- 
ing relief:  Harrison  v.  Hargrove,  109  N.  C.  346. 

JaDOMSNTS— Amendment  After  Term. — A  ooart  cannot  alter  or  vary 
its  final  judgment  after  the  term  at  which  it  was  rendered,  except  to  correct 
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clerical  orrors  or  omlwrions:  CmVsle  ▼.  Kilkhrctv,  91  Ala.  351;  t4  Am.  St. 
Rep.  915,  and  uott>  with  the  cases  collected.  A  court  may  ammd  clerical 
•rron  after  the  expiratioa  of  the  term:  Whitweil  ▼.  Bmory,  8  Mioh.  84;  69 
Am.  Deo.  220,  and  note;  De  Hymel  v.  ScoUiah  etc  Co.,  80  Tex.  493.  See, 
also,  the  extended  note  to  Bramlet  v.  Pickett,  12  Am.  Dec.  351. 

Cbiuimal  Law — Vkrdict — DsaRBB  of  Offense. — Upon  a  trial  for  mor> 
der,  where  the  indictment  charges  no  degree,  and  where  there  are  two  de> 
grees  of  murder,  a  verdict  of  "  guilty,"  specifying  no  degree,  is  bad,  and  » 
judgment  cannot  be  rendered  on  it:  Hogan  v.  State,  30  Wis.  428;  11  Am. 
Rep.  575;  State  v.  Rover,  10  Nev.  388;  21  Am,  Rep.  746.  But  compare  Welch 
V.  State,  50  Ga.  128;  15  Am.  Rep.  690. 

Habeas  Corpus — Review  of  Error  on. — Habeas  corpus  does  not  lie  to 
correct  any  irregularity  of  procedure  where  there  is  jurisdiction:  Ex  parte 
Prince,  27  Fla.  196;  26  Am.  St.  Rep.  67,  and  note;  Turner  r.  Conkey,  132 
Ind.  248;  32  Am.  St.  Rep.  251.  See,  also,  the  extended  not*  to  CommouweaUh 
T.  Lecky,  26  Am.  Dec.  40. 


Dbeese  V,  Mtbbs. 

[62  Kansas,  126.] 

New  Trial. — Upon  a  hearing  of  a  motion  after  jndgniant  a  motton  for  a  new 
trial  is  not  essential  to  a  review  on  appeal. 

New  Trial. — A  motion  for  a  new  trial  is  not  essential  to  a  review  on  appeal 
of  proceedings  upon  a  motion  to  set  aside  a  sale  of  land. 

Homesteads — Exehptiuns — Pdbchasb  Monet. — A  debt  created  by  a  home. 
stead  owner  by  borrowing  money  from  •  third  person,  without  any  spe> 
cific  agreement  or  understanding  that  such  borrowed  money  is  to  be 
used  in  the  purchase  of  the  homestead  or  the  erection  of  improvements 
thereon,  is  not  a  lien  against  the  homestead,  and  it  is  exempt  from  tb« 
payment  thereof. 

A.  D.  Gilkeson,  for  the  plaintiflf  in  error. 

W.  L.  Aaron,  for  the  defendant  in  error. 

**•  Johnston,  J.  This  proceeding  was  brought  to  review 
the  ruling  of  the  district  court  refusing  to  set  aside  a  sale  of 
real  estate  which  had  been  made  in  pursuance  of  an  order  of 
that  court.  The  order  was  made  in  an  action  brought  to 
recover  upon  an  indebtedness  of  two  hundred  dollars  due 
from  Anna  Dreese  to  Willis  A.  Myers,  and  to  foreclose  a  mort- 
gage given  to  secure  the  payment  of  the  indebtedness.  Per- 
sonal service  was  made  upon  the  defendant,  Mrs.  Dreese,  but 
she  filed  no  answer  and  made  no  defense.  On  May  12,  1888, 
judgment  was  rendered  for  the  amount,  and  for  a  foreclosure 
of  the  mortgage;  but  no  execution  of  the  judgment  was 
attempted  until  March,  1890,  when  the  order  of  sale  men- 
tioned was  issued.     After  appraisement  and  due  notice,  a  sale 
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of  the  property — ^which  was  a  lot  in  Hays  City — was  made  on 
April  26,  1889,  for  more  than  two-thirds  of  the  appraised 
value.  On  the  same  day,  Mrs.  Dreese  filed  her  motion  to  set 
aside  the  sale,  the  principal  ground  of  which  was,  that  the 
property  was  a  homestead  at  the  time  the  mortgage  was  given 
and  foreclosed,  occupied  by  herself  and  her  family,  consisting 
of  five  children;  that  she  was  a  married  woman,  and  her  hus- 
band was  still  living;  and  that,  as  the  mortgage  was  not 
signed  by  him,  and  he  was  not  made  a  party  to  the  action, 
nor  given  notice  of  its  pendency,  the  mortgage  was  absolutely 
void,  and  a  sale  of  the  property  under  it  was  unwarranted 
and  illegal. 

The  testimony  offered  on  the  hearing  showed  that  the  house 
and  lot  on  which  the  mortgage  was  given  had  been  occupied 
as  a  homestead  by  herself  and  family  since  before  the  execu- 
tion of  the  mortgage,  and  that  her  husband,  who  was  liv- 
ing, hud  not  signed  the  mortgage,  or  otherwise  given  his 
consent  to  its  execution.  It  appears  to  have  been  conceded 
on  the  *'*  hearing  that  there  was  not  that  joint  consent  in 
the  execution  of  the  mortgage  necessary  to  make  it  valid,  but 
it  seems  to  have  been  contended  that  the  debt  which  the 
mortgage  was  given  to  secure  arose  upon  obligations  for  the 
purchase  price  of  the  lot  sold,  and  for  the  erection  of  improve- 
ments thereon.  The  court  found  "  that  the  money  loaned  by 
the  plaintiff  to  defendant  was  used  by  defendant  to  pay  the 
purchase  price  of  said  real  estate,  and  to  pay  for  materials  for 
the  improvements  upon  the  same,  and  that  the  said  money 
was  used  to  discharge  said  indebtedness  and  the  liens  exist- 
ing thereon."  For  this  reason  Mrs.  Dreese's  motion  was 
denied,  and  the  sale  theretofore  made  confirmed.  The  testi- 
mony, however,  fails  to  sustain  the  finding  of  the  court. 

The  claim  of  Myers  that  no  review  can  be  had  because  no 
motion  for  a  new  trial  was  made  is  not  good,  for  the  reason 
that,  upon  a  hearing  of  a  motion  after  judgment,  a  motion  for 
a  new  trial  is  not  essential  to  a  review.  It  appears  that  some 
of  the  money  borrowed  from  Myers  was  used  by  Mrs.  Dreese 
to  pay  a  balance  due  upon  the  lot,  and  another  part  was 
used  to  pay  for  lumber  previously  purchased  from  another, 
which  had  been  used  in  making  improvements  upon  the  lot. 
Neither  of  these  debts,  however,  was  due  to  Myers,  and  neither 
of  them  constituted  a  lien  against  the  house  and  lot.  Some 
time  prior  to  the  execution  of  the  mortgage  she  purchased 
and  obtained  the  title  to  the  lot  from  Martin  Allen.     There 
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was  a  balance  due  Allen  upon  the  lot  of  thirty  dollars,  and 
this  amount,  together  with  a  little  interest  thereon,  was  paid 
by  her  out  of  the  two  hundred  dollars  borrowed  from  Myers. 
She  had  previously  purchased  a  bill  of  lumber  from  one 
Haverman,  on  which  there  was  a  balance  due  of  about  forty 
dollars,  and  out  of  the  money  borrowed  she  paid  him  the  sura 
of  thirty-two  dollars  and  twenty-five  cents.  No  other  chiims 
due  for  the  purchase  price  of  the  lot,  or  for  the  erection  of 
improvements  thereon,  are  shown  to  have  been  paid  out  of 
the  money  borrowed  from  Myers.  If  both  of  these  sums  luid 
been  properly  chargeable  against  the  property,  or,  rutlier,  if 
it  had  not  been  exempt  from  the  payment  of  both  of  these, 
they  would  still  be  insufficient  in  amount  to  jsqual  the  debt 
*'*  for  which  the  property  was  ordered  to  be  sold.  As  to  the 
claim  for  lumber,  it  appears  that  Haverman  had  not  at- 
tempted to  secure  a  lien  upon  the  property,  nor  Lad  he 
attempted  to  transfer  his  claim  to  Myers.  Mrs.  Dreese  did 
not  owe  Myers  for  the  lumber,  and  the  fact  that  a  portion  of 
the  money  borrowed  from  him  was  used  to  pay  the  open  lum- 
ber account  of  Haverman  did  not  make  the  borrowed  money 
an  obligation  or  liability  incurred  for  the  improvement  of  the 
homestead.  As  between  Haverman  and  Mrs.  Dreese,  it  n)ight 
have  been  treated  as  a  liability  contracted  for  the  improve- 
ment of  the  homestead,  and  a  judgment  upon  his  claim  for 
lumber  and  material  furnished  in  favor  of  Haverman  would 
have  constituted  a  lien  upon  the  homestead:  Tyler  v.  Johtuon, 
47  Kan.  410.  But  as  between  Myers  and  Mrs.  Dreese  it  can 
only  be  regarded  as  money  borrowed  to  pay  a  pre-existing 
indebtedness.  It  does  not  appear  that  the  money  was  bor- 
rowed from  Myers  with  the  agreement  that  any  portion  of  it 
was  to  be  used  to  pay  Haverman.  The  lumber  was  rather 
purchased  on  the  personal  credit  of  Mrs.  Dreese,  and  the  bor- 
rowed money  appears  to  have  been  loaned  by  Myers  upon  the 
supposed  security  of  the  invalid  mortgage.  The  distinction 
between  a  liabilitj'  for  purchase  money,  or  improvements,  and 
money  borrowed  upon  other  security,  which  is  subsequently 
used  to  pay  the  purchase  money,  or  for  improvements,  is 
pointed  out  in  Eyster  v.  Hatheway,  50  111.  522;  99  Am.  Dec. 
537;  19  Am.  &  Eng.  Ency.  of  Law,  573;  Waples  on  Home- 
steads and  Exemptions,  341.  In  respect  to  the  indebtedness 
to  Allen  for  the  balance  of  the  purchase  price  of  the  lot,  some 
testimony  was  ofiFered  that  the  money  was  loaned  by  Myers 
with  the  understanding  and  agreement  between  all  parties 
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that  a  portion  of  it  should  be  used  to  pay  the  balance  due 
upon  the  lot.  If  the  purchase  of  the  lot  and  the  loaning  of 
the  money,  with  the  agreement  that  it  should  be  used  to  pay 
for  the  lot,  can  all  be  taken  together  and  regarded  as  a  single 
transaction,  bo  as  to  bring  it  within  Nichols  v.  Overacker,  16 
Kan.  54,  then  the  property  in  question  would  not  be  exempt 
from  liability  for  the  payment  of  that  much  of  the  judgment; 
or,  if  the  testimony  shows  that  there  was  such  an  agreement 
and  understanding  *•*  between  all  the  parties  concerned  as 
would  subrogate  Myers  to  the  rights  of  Allen,  the  exemption 
might  then  be  held  inapplicable  to  that  portion  of  the  debt. 
The  testimony  upon  this  branch  of  the  case  is  not  very  clear 
or  satisfactory;  but  in  any  event  the  order  of  tlie  court  must 
be  reversed,  as  the  property  was  ordered  to  be  sold  for  debts 
not  enforceable  against  it. 

Tlie  judgment  of  the  district  court  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings. 

All  the  justices  concurred. 

Appeal — Necessity  For  Moving  For  Nbw  Trial.— An  appeal  may  be 
taken  to  a  higher  court  without  moving  for  a  new  trial  in  the  court  below: 
Jnnig  V.  Steamer  Senator,  1  Cal.  459;  54  Am.  Dec.  305.  A  motion  for  a  new 
trial  is  not  necessary  when  a  case  is  tried  by  a  court  without  a  jury:  North 
Hudson  etc.  Loan  Asm.  v.  Childs,  82  Wis.  460;  33  Am.  St.  Rep.  57.  The  con- 
trary  doctrine  ia  maintained  in  Harlan  v.  Bernie,  22  Ark.  217;  76  Am. 
Dec.  428. 

Homestead — Lien  For  Purchase  Monet. — Money  borrowed  to  par- 
chase  land  is  not  purchase  money  within  the  meaning  of  the  Illinois  statute 
declaring  that  the  homestead  right  should  not  be  claimed  against  a  debt  due 
for  the  purchase  money:  Eyster  v.  Hatheway,  50  111.  521;  99  Am.  Dec.  637, 
and  note.  Money  paid  for  land  by  a  third  person  directly  to  the  grantor 
for  the  grantee  ia  purchase  money  as  against  the  homestead  right  of  the 
grantee:  Austin  ▼.  Undertoood,  37  111.  438;  87  Am.  Deo.  254.  A  debt  for 
the  purchase  money  of  a  homestead  is  not  a  debt  contracted  after  the  pur- 
chase of  the  homestead,  so  as  to  render  the  property  exempt  aa  to  such  debt: 
Christy  r.  Dyer,  14  Iowa,  438;  81  Am.  Dec.  493.  This  question  ia  farther 
diaoaased  in  the  extended  note  to  Magee  t.  Magee,  99  Am.  Deo.  B74. 
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Friend  v.  Miller. 

[62  Kansas.  139.] 

Bvn>K50B — OouBT  Records  of  Another  State. — A  record  of  prooeedingt 
of  a  court  of  another  state  or  territory,  duly  authenticated  as  required 
by  law,  is  admissible  in  evidence  to  show  that  such  proceedings  were 
had. 

CoHfOUMDiNO  Fblowt — VoiD  NoTE. — An  agreement  to  stifle  a  criminal 
prosecution,  or  to  withhold  proof  therein,  so  as  to  obstruct  the  course 
of  public  justice,  or  to  conceal  a  felony,  is  absolutely  void,  and  no 
recovery  can  be  bad  upon  a  no€e  given  in  consideration  thereof. 

Evidence — Parol  to  Vary  Writino. — The  mle  forbidding  the  introduc- 
tion of  parol  evidence  to  contradict,  add  to,  or  vary  a  written  instru- 
ment does  not  extend  to  evidence  offered  to  show  that  a  contract  was 
made  in  furtherance  of  objects  forbidden  by  statute,  by  common  law, 
or  by  the  general  policy  of  the  law. 

Action  to  recover  upon  a  note  for  seventeen  hundred  dol- 
lars, executed  by  H.  F.  and  J.  A.  Friend,  in  favor  of  C.  R. 
Miller,  payment  being  guaranteed  by  W.  R.  Tucker  and  W. 
Mathewson.     Judgment  for  plaintiff.     Defendants  appealed. 

Amidon  and  CorUey,  and  N.  Allen^  for  the  plaintiffs  in 
error. 

Stanley  and  Hume,  for  the  defendant  in  error. 

***  Johnston,  J.  The  demurrer  to  the  evidence  admitted 
every  fact  and  conclusion  which  the  testimony  most  favorable 
to  the  defendants  below  tended  to  prove.  The  court  could  not 
weigh  conflicting  testimony,  nor  withdraw  the  case  from  the 
jury,  because  the  testimony  tending  to  establish  the  defense 
was  weak  and  unsatisfactory.  It  could  not  direct  a  verdict 
in  favor  of  Miller,  unless  the  opposing  parties  entirely  failed 
to  offer  proof  tending  to  establish  something  essential  to  the 
maintenance  of  their  defense:  Kansas  Pac.  Ry.  Co.  v.  Couse, 
17  Kan.  671;  Brown  \.  Atchison  etc.  R.  R.  Co.,  31  Kan.  1; 
Christie  ▼.  Barnes,  38  Kan.  317;  Sullivan  v.  Phenix  Ins.  Co., 
84  Kan.  177.  An  examination  of  the  testimony  and  of  the 
rulings  of  the  court,  together  **•  with  its  explanatory  re- 
marks, convinces  us  that  there  should  be  another  trial  of 
the  cause.  There  was  testimony  tending  to  show  that  when 
the  note  was  given  a  criminal  prosecution  was  pending  in 
the  courts  of  the  territory  of  Utah  against  Friend  and  Os- 
born  upon  a  charge  of  forgery.  This  was  shown  by  a  record 
of  the  proceedings  in  the  Utah  court,  authsnticated  as  the 
law  requires.     The  contention  that  the  proceedings  were  not 
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Bufficiently  authenticated  to  entitle  them  to  be  used  as  evi- 
dence in  the  courts  of  this  state  is  not  good.  The  court  can 
take  notice  of  the  constitutions  of  other  states  constituting 
courts,  and  it  can  also  take  notice  of  the  acts  of  Congress  pro- 
viding for  the  organization  of  territories  and  the  creatic:;  of 
courts  therein,  so  far  as  the  jurisdiction  of  such  courts  is  shown: 
Dodge  v.  Coffin,  15  Kan.  277;  Haynes  v.  Cowen,  15  Kan  S37. 
Within  the  rule  of  these  authorities  the  authentication  in 
question  was  amply  sufficient,  and  justified  the  admission  of 
the  record.  More  than  that,  it  was  admitted  and  considered 
by  the  court,  and  may  justly  be  considered  by  this  court,  in 
determining  whether  there  was  sufficient  testimony  offered  to 
take  the  case  to  the  jury.  There  was  testimony  tending  to 
show  that  the  prosecution  was  begun  at  the  instance  of  Milleri 
who  had  employed  counsel  to  assist  in  the  prosecution,  and 
had  spent  money  to  procure  evidence  to  sustain  the  charge. 
There  was  other  testimony  tending  to  show  that  he  had  the 
control  and  possession  of  written  testimony  important  and 
maierial  to  a  successful  prosecution.  A  number  of  civil 
actions  between  these  parties  had  been  commenced,  and,  to 
settle  all  diflferences  between  them,  an  agreement  was  made 
for  the  compromise  and  dismissal  of  the  civil  actions;  and 
this  agreement  appears,  from  some  testimony,  to  have  in- 
volved, also,  the  discontinuance  of  the  prosecution  in  Utah, 
and  the  surrender  by  Miller  of  the  testimony  of  which  he 
had  control  that  might  be  used  in  that  prosecution.  In  con- 
sideration of  these  agreements  the  note  in  question  was 
given. 

There  can  be  no  question  that  an  agreement  for  the  pur- 
pose of  stifling  crinjinal  prosecutions,  or  for  the  withholding 
of  **•  proof  so  as  to  obstruct  the  course  of  public  justice,  is 
absolutely  void.  The  defendants  in  the  prosecution  were 
charged  with  a  forgery,  and  the  compounding  of  such  an 
offense  is  itself  a  felony.  An  agreement  or  understanding, 
express  or  implied,  to  conceal  a  felony,  or  to  abstain  from  a 
prosecution  thereof,  or  to  withhold  any  evidence  thereof,  is 
punishable  by  confinement  at  hard  labor  for  a  term  not 
exceeding  five  years:  Crimes  Act,  sec.  161.  If  the  con- 
sideration for  the  note  was  that  Miller  should  withhold  or 
suppress  material  evidence  and  prevent  further  prosecution 
of  the  charge,  or  if  these  things  were  a  part  of  the  consider- 
ation for  the  note,  it  would  vitiate  the  whole,  and  no  recovery 
could  be  had  upon  it:   Gerlach  v.  Skinner,  34  Kan.  86;  55 
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Am.  Rep.  240;  Hinnen  v.  Newman,  35  Kan.  709;  Raynei  v. 
Rudd,  102  N.  Y.  372;  55  Am.  Rep.  815.  There  is  testimony 
that  part  of  the  consideration  for  the  note  was  that  Miller 
should  surrender  the  instrument  alleged  to  have  been  forged, 
together  with  certain  depositions  pertaining  to  the  same 
matter,  and  that  Miller  said  that,  if  the  note  or  the  money 
were  not  given  to  him,  the  criminal  prosecution  in  Utah 
could  not  be  dismissed,  and  the  deed  and  evidence  could  not 
be  surrendered.  It  was  also  testified  that  a  part  of  the 
agreement  was  reduced  to  writing,  and  a  part  was  not,  Miller 
saying  that  if  the  agreement  with  reference  to  the  Utah 
matter  was  reduced  to  writing  it  would  criminate  him.  The 
written  agreement  which  is  in  evidence,  after  providing  for 
the  settlement  of  other  controversies,  provided  that  Miller 
should — 

"  Not  employ  or  assist  in  the  employment  of  counsel 
or  other  persons  to  conduct  or  assist  in  conducting  a  certain 
action  now  pending  in  the  territory  of  Utah,  wherein  the 
people  of  the  territory  of  Utah  are  plaintiff,  and  H.  F. 
Friend  and  N.  E.  Osborn  are  defendants,  or  to  furnish  or 
provide  any  money  or  obligation  for  the  payment  of  money 
to  assist  in  the  prosecution  of  such  action,  or  furnish  money 
to  procure  the  presence  of  any  parties  at  said  trial." 

It  is  contended  that  the  written  agreement  must  be  pre- 
sumed to  have  embraced  the  whole  understanding  of  the  **" 
parties,  and  that  testimony  showing  a  different  understand- 
ing or  agreement  than  that  reduced  to  writing  should  have 
been  excluded,  and,  although  not  excluded,  was  entitled  to 
no  consideration  by  the  court.  It  is  probable,  as  contended, 
that  the  provisions  of  the  written  agreement  not  to  employ 
counsel  or  other  persons  to  assist  in  conducting  the  [jpose- 
cution  in  Utah,  and  not  to  provide  money  or  obligation  for 
money  to  carry  on  the  prosecution,  or  to  procure  the  presence 
of  witnesses  at  the  trial,  may  not  be  in  violation  of  law  or 
morals;  but  this  writing  will  not  prevent  the  parties  from 
showing  the  exact  consideration  for  the  note,  although  it 
might,  to  some  extent,  be  at  Variance  with  the  writing. 
Parol  testimony  is  admissible,  not  to  contradict  the  instru- 
ment, but  to  show  that  it  is  illegal  and  altogether  void. 
"The  rule  which  forbids  the  introduction  of  parol  evidence 
to  contradict,  add  to,  or  vary  a  written  instrument  does  not 
extend  to  evidence  offered  to  show  that  a  contract  was  made 
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in  furtherance  of  objects  forbidden  by  statute,  by  common 
law,  or  by  the  general  policy  of  the  law":  Martin  v.  Clarke^S 
R.  I.  389;  6  Am.  Rep.  586;  Peed  v.  McKee,  42  Iowa,  689;  20 
Am.  Rep.  631;  Greenleaf  on  Evidence,  sec.  284;  Browne  on 
Parol  Evidence,  sees.  33,  34;  Jones  on  Construction  of  Con- 
tracts, sec.  191.  Under  the  rule  of  these  authorities  some 
of  the  testimony  which  was  excluded  should  have  been 
admitted;  but  there  was  enough  of  that  which  was  admitted 
to  carry  the  case  to  the  jury.  It  is  true  that  the  evidence 
respecting  the  agreements  of  the  parties  as  to  the  Utah  pros- 
ecution is  weak  and  somewhat  contradictory,  and,  possibly, 
if  submitted,  the  jury  might  have  brought  in  such  a  verdict 
as  the  court  directed.  The  plaintiffs  in  error,  however,  were 
entitled  to  have  the  testimony,  with  all  its  contradictions  and 
inconsistencies,  submitted  to  the  jury,  and  the  value  and 
suflBciency  of  the  same  were  questions  for  their  determina- 
tion. The  averments  of  the  answer  were  somewhat  general  with 
respect  to  the  illegal  agreement,  but  they  were  not  attacked 
upon  this  ground  except  by  objections  to  testimony  when 
the  court  refused  to  permit  an  amendment.  Under  the  cir- 
cumstances, we  think  that  **®  the  proof  offered  was  entitled 
to  consideration.  As  there  must  be  a  new  trial  of  the  cause, 
the  averments  of  the  answer  may  be  made  as  specific  as  is 
necessary. 

The  error  of  withdrawing  the  case  from  the  jury  and 
directing  a  verdict  compels  a  reversal  of  the  judgment  and 
the  remanding  of  the  cause  for  another  trial. 

All  the  justices  concurred. 

Nbootiablb  Instruments  Given  to  Compound  Felonies:  See  th» 
extended  notes  to  Workman  v.  Wright,  31  Am.  Rep.  549;  Hill  r.  Freeman, 
49  Am,  Rep.  49;  Town  of  Hineaburgh  v.  Sumner,  31  Am.  Deo.  600;  and  tha 
note  to  Ca»$  County  Bank  v.  Bricktr,  33  Am.  St  Rep.  663. 


344  Missouri  Pacific  Ry.  Co.  t;.  Beijfbo.      [Kansas, 


Missouri  Paoifio  Kail  way  Company  v,  Ebnpeo. 

[62  Kansab,  287.] 

Railroads— LiABiLiTT  Fob  Sdrtacx  Water. — A  railroad  company  u  not 
compelled  to  ooDstruot  a  culvert  opoa  its  own  land  to  carry  ofiF  lurfaca 
water. 

Railroads— Liability  For  SuRrACs  Water. — The  fact  that  a  railroad 
compauy  raises  an  embankment  upon  its  owu  land  which  prevents  the 
surface  water  falling  and  running  upon  the  land  of  an  adjoining  owner 
from  running  off  such  land,  and  causes  it  to  accumulate  thereon,  to  its 
damage,  gives  to  the  latter  no  cause  of  action  against  the  former,  nor 
is  the  rule  changed  by  the  fact  that  a  culvert  could  have  been  made 
under  such  embankment  sufficient  to  have  afforded  an  outlet  for  all 
•nrface  water,  nor  by  the  fact  that  a  culvert  placed  therein  was  insuf* 
ficient  to  afford  such  outlet. 

SuRTACK  Water. — One  landowner  has  the  right  to  use  and  improve  his 
own  land  for  the  purposes  for  which  similar  land  is  ordinarily  used. 
He  may  raise  or  lower  its  surface,  even  though  the  effect  may  be  to 
prevent  surface  water,  which  before  flowed  upon  it,  from  going  upon  it, 
or  to  draw  from  adjoining  land  surface  water  which  would  otherwise 
remain  there,  or  to  shed  surface  Mater  over  land  on  which  it  would  not 
otherwise  go. 

Railroads — Embankments — Liability  For  Sortacb  Water. — A  railroad 
company  which,  for  the  purpose  of  properly  constructing  its  roadbed  on 
its  own  right  of  way,  takes  earth  from  one  part  of  its  premises  and  uses 
it  upon  such  roadbed,  thus  leaving  an  excavation  or  ditch  along  each 
side  of  it,  this  being  the  ordinary  way  of  constructing  railroads  in 
prairie  countries,  is  not  liable  to  an  adjoining  landowner  for  injuries 
caused  by  an  accumulation,  or  the  prevention  of  an  accumulation,  of 
surface  water  occasioned  by  such  embankment. 

J.  H.  Richards  and  C.  E.  Benton,  for  the  plaintiflf  in  error. 

S.  S.  Kirkpatrick,  for  the  defendant  in  error. 

**•  HoRTON,  C.  J.  This  was  an  action  in  the  court  below 
by  Samuel  H.  Renfro  against  the  Missouri  Pacific  Railway 
Company  to  recover  damages  to  his  premises  resulting  from 
surface  water.  Before  the  damages  occurred  a  right  of  way 
was  properly  condemned  for  the  railway  company  through 
his  premises,  and  the  damages  assessed  for  the  construction 
of  the  road  were  received  by  him.  In  his  petition  Renfro 
alleged  that  the  railway  was  negligently  and  unskillfully 
constructed,  with  deep  ditches  upon  the  sides  thereof,  for  a 
mile  or  more,  and  that  a  narrow  and  insufficient  culvert  was 
constructed  under  the  road  on  his  land,  so  that  the  surface 
water  collected  and  conducted  down  on  his  land  was  unable 
to  pass  through  the  same.  Upon  the  trial  the  jury  found 
that  the  road  was  improperly  and  negligently  constructed,  as 
follows: 
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"  By  digging  long  and  continuous  ditches  along  said  rail- 
road and  tearing  down  embankment  at  hedge  north  of  plain- 
tiflf's  premises,  thereby  conducting  a  large  volume  of  water 
onto  said  premises  that  would  not  otherwise  run  there,  thereby 
cutting  a  ditch  through  plaintiff's  land  and  otherwise  dam- 
aging it.  Also,  by  constructing  a  culvert  so  small  through 
railroad  grade  that  the  water  could  not  run  off  without 
flooding  plaintiff's  land  west  of  railroad." 

The  examination  of  the  evidence,  however,  shows  that 
there  was  no  evidence  introduced  to  sustain  the  finding  that 
the  railroad  was  not  properly  constructed.  The  railway  com- 
pany had  a  right  to  construct  and  maintain  its  road,  and  all 
of  its  acts  were  done  upon  its  right  of  way,  for  which  Renfro 
received  compensation.  The  "  long  and  continuous  ditches  " 
referred  to  in  the  findings  were  caused  by  taking  dirt  from 
either  side  of  the  line  of  the  road  for  the  purpose  of  con- 
structing a  roadbed.     The  plaintiff  testified: 

"  Q.  This  road  is  now  level — about  with  the  ground? 

"A.  Graded  up. 

"  Q.  This  road  is  built  through  here,  and  there  are  borrow- 
pits  on  both  sides  of  it  where  they  took  out  the  dirt  to  make 
the  grade  ? 

"A.  Yes,  sir. 

»4i  i«  Q  Those  ditches  are  where  they  took  out  the  dirt  to 
make  the  grade? 

"A.  Yes,  sir." 

The  "  tearing  down  of  the  embankment  at  the  hedge  north 
of  Renfro's  premises"  was  not  complained  of  in  the  petition, 
and,  even  if  it  were,  it  appears  from  the  evidence  that  the 
railway  could  not  have  been  constructed  without  cutting 
through  the  hedge,  and,  therefore,  that  was  not  an  improper 
or  negligent  act.     The  plaintiff  testified: 

'*  Q.  Now,  the  hedgerow  crosses  the  railroad  here? 

••  A.  Yes,  sir. 

"  Q.  And  in  making  that  right  of  way  they  out  a  Diace 
through  the  hedgerow? 

"  A.  Yes,  sir. 

'^Q.  And  the  water  turned  into  that  ditch?  , 

"A.  Yes,  sir. 

*'  Q.  They  could  n't  very  well  build  a  road  without  doing 
that,  could  they? 

"  A.  No,  sir. 

"Q.  They  couldn't  at  all? 
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*'  A.  No,  sir;  but  I  don't  consider  that  I  am  responsible  for 
that." 

In  reference  to  the  culvert  being  too  small,  it  is  sufficient  to 
say  that  the  company  was  not  compelled  to  construct  a  cul- 
vert upon  its  own  land  to  carry  oflF  surface  water.  In  Atchi- 
son etc.  R.  R.  Co.  V.  Hammer,  22  Kan.  763,  31  Am.  Rep.  216, 
it  was  decided  that — 

"The  simple  fact  that  the  owner  of  one  tract  of  land  raises 
an  embankment  upon  it  which  prevents  the  surface  water 
falling  and  running  upon  the  land  of  an  adjoining  owner 
from  running  off  said  land,  and  causes  it  to  accumulate 
thereon,  to  its  damage,  gives  to  the  latter  no  cause  of  action 
against  the  former;  nor  is  the  rule  changed  by  the  fact  that 
the  former  is  a  railroad  corporation,  and  its  embankment 
raised  for  the  purpose  of  a  railroad  track,  nor  by  the  fact 
that  a  culvert  could  have  been  made  under  said  embank- 
ment suflBcient  to  have  afforded  an  outlet  for  all  such  surface 
water." 

In  that  case  Brewer,  J.,  speaking  for  the  court,  remarked: 

"  No  exception  is  shown  to  the  general  rule  by  the  fact  that 
the  party  raising  the  embankment  is  a  railroad  corporation, 
and  the  embankment  raised  upon  its  right  of  way  for  use  as 
a  railroad  track,  nor  by  the  fact  that  a  culvert  could  have 
•**  been  placed  in  such  embankment  sufficient  to  have 
'afforded  an  outlet  for  all  such  surface  water,  nor  by  the  fact 
that  a  culvert  was  placed  therein  insufficient  to  afford  such 
outlet." 

There  is  a  conflict  in  the  decisions  of  the  different  states 
upon  the  subject  of  surface  water,  because  some  follow  the 
rule  of  the  civil  law  and  others  the  rule  of  the  common  law. 
The  rule  of  the  common  law  has  already  been  adopted  in  this 
state,  and  under  that  rule  one  landowner  has  the  right  to  use 
and  improve  his  own  land  for  the  purpose  for  which  similar 
land  is  ordinarily  used;  and  he  may  build  upon  it,  or  raise 
or  lower  its  surface,  even  though  the  effect  may  be  to  prevent 
surface  water,  which  before  flowed  upon  it,  from  going  upon 
it,  or  to  draw  from  adjoining  land  surface  water  which  would 
otherwise  remain  there,  or  to  shed  surface  water  over  laud  on 
which  it  would  not  otherwise  go. 

In  the  late  case  of  Chicago  etc.  Ry.  Co.  v.  Steek,  51  Kan. 
737,  the  authorities  concerning  the  nonliability  for  damages 
resulting  from  surface  water  are  collated.  In  that  case  it  was 
held  that — 
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"An  owner  of  land  who  builds  an  embankment  thereon 
which  obstructs  the  flow  of  surface  water  that  falls  and  accu- 
mulates upon  his  neighbor's  land  does  not  become  liable  for 
the  injury  arising  therefrom,  unless  the  passageway  through 
which  it  flows  is  such  as  to  constitute  a  watercourse." 

Jordan  v.  St.  Paul  etc.  Ry.  Co.,  42  Minn.  172,  is  very  sim- 
ilar to  the  one  at  bar.     It  was  observed  by  the  chief  justice: 

"The  case  is,  therefore,. one  where  the  railroad  company, 
for  the  purpose  of  properly  constructing  its  roadbed,  takes 
earth  from  one  part  of  its  premises  and  uses  it  upon  the  road- 
bed, thus  leaving  an  excavation  or  ditch  along  each  side  of 
it,  which  is  the  usual  and  ordinary  way  of  constructing  rail- 
roads in    prairie  countries It  is   conceded   that  the 

defendant  had  a  right  to  construct  and  maintain  its  railroad, 
and  that  its  acts  were  done  upon  its  right  of  way,  rightfully 
acquired.  It  is  to  be  regarded,  therefore,  as  an  owner  doing 
the  acts  complained  of  on  its  own  premises;  and  its  duty  and 
liability  are  to  be  measured  by  the  rule  as  to  the  duty  and 
liability  in  respect  **•  to  surface  waters  that  attaches  in 
the  case  of  an  owner  in  the  use  of  his  own  land":  See, 
also,  Johnson  v.  Chicago  etc.  R.  R.  Co.,  80  Wis.  641;  27 
Am.  St.  Rep.  76;  Lessard  v.  Stram,  62  Wis.  112;  51  Am.  Rep. 
715;  Abbott  v.  Kansas  etc.  R.  R.  Co.,  83  Mo.  271;  53  Am.  Rep. 
581;  Henderson  v.  City  of  Minneapolis,  B2  Minn.  319;  Hanlin 
V.  Chicago  etc.  Ry.  Co.,  61  Wis.  515;  Angell  on  Watercourses, 
7th  ed.,  118-121;  Hannahery.  St.  Paul  etc.  Ry.  Co.,  5  Dak.  1. 
In  the  latter  case  it  was  remarked: 

"  If,  by  the  usual  and  ordinary  construction  of  its  road,  the 
surface  of  the  earth  was  necessarily  changed,  and  the  cur- 
rents of  the  surface  water  were  interrupted  and  diverted,  it 
was  one  of  those  ordinary  incidents  of  railroad  construction 
which  might  have  been  reasonably  expected  to  have  resulted 
from  such  work,  and  one  that  plaintiffs  themselves  were  bound 
to  have  guarded  against,  and  to  have  used  such  precautions  as 
were  in  their  power  to  remedy.  Any  other  rule  would  require 
railroad  companies  in  level  countries  to  build  their  roads  upon 
elevated  trestles,  or  encounter  the  hazard  of  some  disturbance 
of  surface  elements." 

If  the  petition  had  not  alleged  that  the  railway  was  con- 
structed in  a  negligent  and  unskillful  manner  it  would  have 
been  demurrable;  but  as  it  appeared  from  the  evidence  that 
the  railway  was  constructed  in  the  usual  and  ordinary  man- 
ner, and  that  the  ditches  complained  of  were  the  mere  iuci- 
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dents  of,  or  necessary  to,  the  proper  constructioa  of  the  road, 
no  liability  to  the  landowner  for  injuries  from  surface  water 
rested  upon  the  railway  company. 

On  the  part  of  Renfro  two  cases  are  cited  from  Minnesota 
which  are  claimed  to  be  nearly  identical  with  the  case  pre- 
sented, and  to  sustain  the  judgnient  rendered.  These  are 
Hogenson  v.  St.  Paul  etc.  Ry.  Co.,  31  Minn.  224,  and  Ohon  v. 
St.  Paul  etc.  R.  R.  Co.,  38  Minn.  419.  In  the  first  case  the 
railway  company  extended  its  road  in  a  northeasterly  and 
southwesterly  direction;  there  were  ditches  parallel  with  the 
railroad;  the  water  collected  in  these  ditches,  and  the  com- 
pany, for  the  express  purpose  of  draining  its  land,  ***  and 
for  no  other  purpose,  dug  a  ditch  westerly  from  the  railroad, 
and  about  three  miles  long,  and  thereby  drained  its  land,  and 
other  low,  wet,  and  marshy  land,  onto  the  plaintiff's.  In 
that  case  the  ditch  complained  of  was  made  for  the  purpose 
of  drainage  only,  and  not  as  incidental  or  necessary  to  the 
construction  of  the  road.  In  the  second  case  the  railway 
company  built  a  ditch  at  a  right  angle  from  the  ditches  exca- 
vated parallel  to,  and  upon  each  side  of,  its  roadbed.  This 
ditch,  also,  was  for  the  purpose  of  drainage  only,  and  not 
built  for  the  purpose  of  properly  constructing  the  roadbed. 
Tliese  two,  and  the  other  cases  cited  in  support  of  the  judg- 
ment, excepting  those  from  Iowa  and  Illinois,  where  the  rule 
of  the  civil  law  as  to  the  flow  of  surface  water  is  in  force,  are 
all  based  upon  the  doctrine  that  a  landowner  may  not,  by 
way  of  drainage  only,  improve  his  own  land  by  trant=ferring 
to  the  land  of  another  a  burden  which  nature  imposed  upon 
his  own  lands;  but  none  of  the  decisions  from  the  states  where 
the  rule  of  the  common  law  concerning  surface  water  has  been 
adopted  prevent  a  landowner  from  obstructing  or  diverting 
surface  water  from  its  usual  course,  if  the  same  is  done  in  the 
usual  and  ordinary  manner,  and  as  a  mere  incident  to  the 
improvement  of  his  lands,  by  the  building  of  a  house,  a  rail- 
road, or  any  other  like  structure. 

There  is  a  marked  distinction  between  Atchison  etc.  R.  R.  Co. 
V.  Hammer,  22  Kan.  763;  31  Am.  Rep.  216;  Chicago  etc.  Ry. 
Co.  V.  Sterk,  51  Kan.  737;  Jordan  v.  St.  Paul  etc.  Ry.  Co.,  42 
Minn.  172;  Hannaher  v.  St.  Paul  etc.  Ry.  Co.,  5  Dak.  1,  and 
the  Hogenson  and  Olson  and  similar  cases,  which  is  clearly 
noticeable,  if  the  opinions  are  carefully  read  and  examined. 
In  fact  these  cases  do  not  conflict,  but  the  latter  cases  are  not 
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applicable  to  the  facts  of  this  case;  therefore,  the  principles 
in  the  former  cases  control. 

For  the  list  of  states  that  follow  the  common-law  rule  con- 
cerning surface  water,  and  those  that  follow  the  civil-law  rule, 
see  34  Am.  &  Eng.  R.  R.  Cas.  148-152;  Gould  on  Waters, 
sec.  265. 

•**  The  judgment  of  the  district  court  will  be  reversedi  and 
the  cause  remanded  for  further  proceedings. 

All  the  justices  concurred. 

Railroads — Liability  For  Obstructinq  Scrfacb  Watbr. — A  railroad 
coinpaay,  in  constructing  its  road  over  watercourses,  must  make  suitable 
bridges,  culverts,  or  other  provisions  for  carrying  off  the  water  as  effectually 
as  the  stream  would  if  in  its  natural  state,  and  has  no  more  right  than  any 
private  owner  to  turn  a  stream  of  water  upon  land  on  which  it  does  not 
naturally  flow:  Ohio  etc.  Ry.  Co.  ▼.  Thillman,  143  111.  127;  86  Am.  St.  Rep. 
359,  and  note  with  the  oases  collected,  discussing  the  questions  discussed  in 
the  principal  case. 


Kansas  City  v.  Brady. 

(62  Eambas,  297.] 

Municipal  Corporatiows — Difkctive  Draimaob — Liabilitt  For. — When 
a  city  in  grading  a  street  builds  a  high  embankment  across  a  natural 
watercourse,  and  constructa  a  culvert  through  it  sufScient  for  the  pas- 
sage of  the  stream,  and  subsequently  another  person  or  corporation 
places  a  high  embankment  on  its  own  land  adjacent  to  such  street,  and 
constructs  a  similar  drain  on  the  same  plan  as  that  adopted  by  the  city, 
but  the  latter  drain  becomes  obstructed,  and  dams  up  the  water  so  as  to 
flood  private  property,  the  fact  that  the  city  permits  such  person  or 
corporation  to  join  its  drain  to  that  constructed  by  the  city  does  not 
render  the  latter  liable  for  the  injury  thus  caused. 

Municipal  Corporations— Liability  For  Acts  op  Offickrs. — A  city  ia 
liable  only  for  the  acts  of  its  officers  performed  within  the  lines  of  their 
duties,  and  if  a  city  engineer  plans  a  defective  drain  constructed  by 
private  persons,  which  subsequently  causes  injury  to  private  property, 
the  city  is  not  liable  therefor. 

Pbaotice— Findings  Inconsistent  With  Verdict. — When  special  find, 
ings  of  fact  are  inconsistent  with  the  general  verdict  rendered  the 
former  controls  the  latter,  and  the  court  may  give  judgment  accordingly. 

Action  by  Brady  against  Kansas  City  and  the  Orchard 
Place  Land  Company  to  recover  damages  to  buildings  caused 
by  the  overflow  of  Splitlog  creek,  which  crossed  Tenney 
avenue.  The  grade  line  of  said  street  ran  about  thirty-five 
feet  above  the  channel  of  said  creek.  To  provide  for  the  pas- 
sage of  water  across  this  street  the  city  constructed  a  brick 
culvert  through  the  embankment  made  in  bringing  the  street 
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up  to  the  grade.  In  constructing  this  embankment  the 
elopes  thereof  extended  some  fifty  feet  onto  the  lands  of  the 
Orchard  Place  Land  Company,  lying  immediately  south  of 
said  street,  and  the  city  constructed  the  culvert,  not  only 
across  the  street,  but  also  to  the  edge  of  the  embankment. 
Thereafter,  the  said  company  graded  its  land  about  seven  feet 
higher  than  the  grade  line  of  the  street,  and  extended  the 
culvert  across  its  lands  similar  in  all  respects  to  thfit  con- 
structed by  the  city.  PlaintiflF  alleged  that  the  construction 
of  this  culvert  was  the  joint  act  of  the  defendants;  that  it 
became  obstructed  because  of  its  faulty  construction  and 
insufficient  dimensions,  and  caused  the  water  to  back  up  and 
flow  into  plaintiff's  buildings.  Verdict  and  judgment  for 
plaintiff.     The  defendant  city  appealed. 

James  M.  Reea  and  K.  P.  Snyder^  for  the  plaintiff. 

True  and  Trtie,  and  lAuick  and  Littick,  for  the  defendant  in 
error. 

^^*  Allen,  J.  The  theory  of  the  plaintiff  was  that  the 
construction  of  the  covered  waterway  was  the  joint  act  of  the 
city  and  the  Orchard  Place  Land  Company;  that  the  whole 
structure  should  be  treated  as  one  entire  thing,  and  that  both 
defendants  are  liable  for  any  defects  in  its  construction;  that 
the  city  engineer,  as  a  representative  of  the  city,  planned  the 
work;  and  tliat  the  city  is  responsible,  not  only  for  any 
defects  in  the  construction  of  that  part  which  was  built  and 
paid  for  by  the  city,  but  of  that  which  the  Orchard  Place 
Land  Company  constructed  as  well.  The  jury  found  that 
the  embankment  and  culvert  constructed  by  the  city  would 
not  have  caused  injury  to  the  plaintiff,  and  that  the  obstruc- 
tion of  that  part  of  the  drain  which  was  built  by  the  Orchard 
Place  Land  Company  did  cause  the  overflow  of  plaintiff's 
property.  The  '***  only  ground  on  which  the  jury  based  the 
city's  liability,  given  in  answer  to  the  special  questions,  is  in 
locating  the  sewer,  and  permitting  the  land  company  to  attach 
its  sewer  to  the  city  sewer,  and  for  neglecting  to  require  the 
Orchard  Place  Land  Company  to  keep  its  sewer  in  repair. 
The  !>uilding  of  the  sewer  was  not  all  done  either  at  one  time 
or  as  one  act.  The  city  finished  all  it  constructed  some  time 
before  the  land  company  built  its  part.  That  part  constructed 
by  the  land  company  was  wholly  on  its  own  lands,  where  it 
needed  no  license  nor  authority  from  the  city.  It  was  wholly 
outside  of  the  official  duty  of  the  city  engineer  to  make  plans 
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or  give  directions  as  to  what  the  land  company  sbonld  do  on 
its  own  property.  The  city  council  had  no  other  or  greater 
jurisdiction  over  its  property  than  over  that  of  any  other 
proprietor  owning  land  along  Splitlog  creek.  It  had  no  law- 
ful authority  to  permit  any  one  to  obstruct  a  natural  water- 
course. 

It  is  not  contended  that  the  obstructions  placed  in  the  bed 
of  the  stream  by  the  land  company  were  a  nuisance,  which  it 
was  the  duty  of  the  city  to  remove,  and  that  the  city  is  liable 
because  of  the  failure  of  the  city  officers  to  remove  a  nuisance, 
but  plaintiff  seeks  to  connect  the  city  with  the  original  plac- 
ing of  the  obstruction  in  the  stream.  It  is  expressly  found 
that  the  part  of  the  sewer  which  caved  in  and  caused  the 
obstruction  was  built  solely  by  the  land  company.  The  mere 
fact  that  it  was  built  on  the  same  plan  as  that  constructed 
by  the  city,  and  that  it  joins  the  city's  part  either  on  the  line 
between  the  street  and  tlie  land  company's  property  or  on  the 
company's  land,  does  not  show,  nor  tend  to  show,  any  con- 
nection of  the  city  with  it.  Generally  speaking,  property 
owners  have  a  right  to  build  what  they  please  on  their  own 
lands,  provided  they  do  not  thereby  occasion  injury  to  others. 
They  have  no  right  to  obstruct  natural  watercourses,  nor 
have  the  city  authorities  the  right  to  permit  them  to  do  so. 
If  they  do  place  obstructions  in  a  stream,  and  thereby 
occasion  a  nuisance  injurious  to  others,  it  may  be  that  the 
city  authorities  would  '®®  liave  the  right  to  cause  its  removal; 
but  private  individuals  injured  thereby  also  have  an  indepen- 
dent remedy,  and  may  proceed  in  the  courts  to  cause  its 
removal.  Suppose,  in  this  case,  that  there  was  a  succession 
of  private  landowners,  who  saw  fit  to  construct  covered  ways 
for  the  flow  of  the  water  of  this  stream;  five  of  them  so  con- 
structed their  portions  that  no  injury  would  result  to  any  one, 
but  the  sixth  builds  his  drain  as  that  of  the  land  company 
was  built,  so  that  it  falls  down  and  causes  injury.  Would 
the  mere  fact  that  the  obstruction  prevented  the  water  from 
flowing  through  the  parts  of  the  drain  constructed  by  the 
other  five  render  them  liable  also?  Or  could  it  be  held  that 
the  similarity  of  construction  had  any  thing  to  do  with  the 
case?  And  how  could  one  proprietor  prohibit  liis  neighbor 
from  joining  on  and  extending  the  waterway  from  the  bound- 
ary line  across  his  own  land? 

It  cannot  be  successfully  contended  that  the  city  is  responsi- 
ble for  any  bad  advice  or  defective  plans  the  city  engineer  may 
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have  made  for  private  parties.  The  city  can  only  be  bound 
for  acts  of  its  oflBcers  done  within  the  lines  of  official  duty. 
The  city  engineer's  public  duties  terminated  with  the  end  of 
that  part  of  the  culvert  which  the  city  in  fact  constructed. 
For  whatever  he  may  have  done  beyond  that,  he  may,  perhaps, 
be  responsible  individually,  but  the  city  is  not.  The  jury  find 
that  the  city  completed  its  embankment  about  two  months 
before  the  Orchard  Place  Land  Company  built  the  embank- 
ment below  it.  Counsel  for  defendants  in  error  cite  us  to  many 
authorities  to  the  effect  that  the  city  has  no  right  to  obstruct 
a  natural  watercourse,  and  that  where  two  or  more,  by  their 
concurrent  negligence,  cause  injury  to  a  third  person,  they  are 
jointly  and  severally  liable.  With  the  correctness  of  this  prop- 
osition we  are  not  disposed  to  take  issue.  We  have  carefully 
examined  the  case  of  Bryant  v.  Bigelow  Carpet  Co.,  131  Mass. 
491,  which  counsel  so  confidently  rely  on  as  strictly  in  point, 
and  have  no  fault  to  find  with  it.  The  plaintiff's  injury  in 
that  case  was  occasioned  partly  by  the  act  of  the  carpet 
'*''  company  in  constructing  its  dam  and  parti}'  by  that  of 
the  railroad  company  in  constructing  its  embankment  and 
permitting  the  culverts  thereunder  to  become  obstructed. 
Both  concurred  directly  in  causing  the  overflow  which 
destroyed  the  plaintiff's  property,  and  it  did  not  appear  that 
the  injury  would  have  resulted  without  such  concurrence; 
but  in  this  case  the  jury  find,  in  effect,  that  the  injury  was 
occasioned  solely  by  the  obstructions  on  the  Orchard  Place 
Land  Company's  property.  It  does  not  appear  that  the  flow 
of  water  over  plaintiff's  premises  was  increased  a  drop  by 
reason  of  the  embankment  built  by  the  city.  In  that  case  it 
appeared  that  the  carpet  company  raised  its  dam  so  as  to 
raise  the  height  of  the  water  six  or  seven  feet  above  the  top 
of  the  culverts  under  the  railroad,  but  the  water  on  the  side 
of  the  road  nearest  plaintifl''s  property  was  raised  by  the  rail- 
road company's  embankment  more  than  two  feet  higher  than 
on  the  other  side.  In  other  words,  the  carpet  company 
raised  the  water  part  way  and  the  railroad  company  raised  it 
the  rest.  The  dam  of  the  carpet  company  would  not  alone 
have  caused  the  injury,  nor  would  the  embankment  of  the 
railroad  and  its  defective  culverts  alone  have  done  so.  The 
carpet  company  erected  insufficient  embankments  to  sustain 
the  water  on  the  side  next  plaintiff's  property,  and  was  neg- 
ligent in  that  respect.  The  decision  is  placed  explicitly  on 
the  ground  that  the  acts  of  both  defendants  contributed  to 
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plaintiff's  injury.  We  think  that  case  was  correctly  decided^ 
yet  that  it  does  not  assist  the  plaintiff  in  this.  It  is  true  the 
jury  found  that  the  culvert  built  by  the  city  was  defective, 
being  too  small;  but  this  could  give  the  plaintiff  no  cause  of 
action  against  the  city  unless  the  defect  caused  injury  to  her. 
Her  property  was  located  about  a  thousand  feet  up  stream; 
and,  though  the  obstruction  caused  by  the  grading  of  Tenney 
avenue  would  have  caused  the  water  to  flow  back  in  time  of 
floods,  the  jury  found  that  it  would  not  have  occasioned 
injury  to  the  plaintiff.  This  is  not  a  case  where  the  city 
dams  up  one  outlet  and  the  Orchard  Place  Land  Company 
another,  so  that  the  two  acting  together  retain  the  water,  but 
the  obstruction  ••*  which  causes  the  injury  is  solely  the 
work  of  the  Orchard  Place  Land  Company.  Section  287  of 
the  code  provides:  "When  a  special  finding  of  facts  is 
inconsistent  with  the  general  verdict  the  former  controls  the. 
latter,  and  the  court  may  give  judgment  accordingly." 

We  think  the  findings  in  this  case  show  that  the  city  is-- 
not  liable.  The  judgment  will  be  reversed,  and  the  case 
remanded,  with  directions  to  enter  judgment  in  favor  of  thft 
defendant,  the  city  of  Kansas  City,  for  costs. 

All  the  justices  concurred. 


Municipal  Cobporations — Liability  For  Defectivi  Draikaok. — 
Under  the  constitution  of  Texas  a  city  is  liable  for  damage  to  private 
property  resulting  from  the  overflow  of  water  caused  by  its  raising  th* 
grade  of  the  street  above  the  adjoining  lots,  and  its  failure  to  provide  »■ 
sufficient  sewer  to  carry  off  the  water,  notwithstanding  it  has  authority  by- 
its  charter  to  grade  its  streets  and  lay  sewers  therein:  Cooper  v.  City  of' 
Dallas,  8.3  Tex.  239;  29  Am.  St.  Rep.  645,  and  note,  with  the  cases  col- 
lected.  See,  also,  Chalkley  v.  City  of  Riclimond,  88  Va.  402;  29  Am.  St 
Rep.  730,  and  extended  note. 

Municipal  Corporations  —  Liabilitt  for  Acts  of  Offioirs.  —  A 
municipal  corporation  is  not  answerable  in  damages  for  the  negligent  acta 
of  its  officers  in  the  execution  of  such  powers  as  are  conferred  on  the  city 
or  its  officers  for  the  public  good:  Ulrich  v.  8L  Louis,  112  Mo.  138;  34  Am. 
St.  Rep.  372,  and  note.  This  question  is  exhaustively  treated  in  the  mono* 
graphic  note  to  Qoddard  v.  InJuUntatU*  qf  HarptweU,  30  Am.  Si.  Bsjf.  S76. 
AM.  8c  Exr..  VOb  XXXIX  -  2S 
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Rose  v.  Douglass  Township. 

162  Kassas,  45U1 

OwioiAL  Bonds— Pkeuom  ption  as  to  Ex»cu tiok— E«ioppei — Saretiei  who 
■i|{n  aa  otBcial  bond  ia  blauk  as  to  the  penalty,  aad  then  permit  it  to 
pau  out  of  their  hands  in  that  condition,  and  it  is  subsequently  filled  in 
with  a  certain  sum  as  a  penalty,  and  in  that  condition  filed  with  the 
eonnty  clerk,  by  the  principal,  presented  for  approval  and  accepted  as 
filled  up,  are  estopped  from  complaioinp;,  as  this  is  prima/iicie  evidence 
that  the  bond  was  so  filed  and  accepted  by  their  authority. 

OmcB  AND  OrncBRS— Liability  o»  TRiAsaRSR  and  Sdrbtim.— A  town- 
ship treasurer,  by  accepting  such  office,  assumes  the  duty  of  receiving 
and  safely  keeping  the  money  of  the  township,  and  paying  it  out  accord* 
ing  to  law.  He  and  his  sureties  are  bound  to  make  good  any  deficiency 
which  may  occur  in  the  funds  which  come  under  his  charge,  whether 
they  are  lost  in  bank  or  otherwise,  and  any  agreement  or  arrangement 
to  the  contrary  with  other  officers  of  the  township  does  not  diaoharge 
the  treasurer  or  his  sureties. 

Redden  and  Schumacher^  for  the  plaintiffs  in  error. 

Shinn  and  Knowles,  for  the  defendant  in  error. 

***  HoRTON,  C.  J.  D.  S.  Rose  and  George  W.  Hogg,  the 
sureties  upon  the  official  bond  of  C.  A.  McNabb,  treasurer  of 
Douglass  township,  in  their  answer  admitted  that  the  town- 
ship was  duly  organized;  that  McNabb  was  duly  elected 
treasurer  of  the  township;  that  the  bond  sued  on  was  filed  in 
the  office  of  the  county  clerk  on  the  seventeenth  day  of 
November,  1887;  that  the  board  of  county  commissioners,  on 
the  third  day  of  January,  1888,  entered  their  approval  upon 
the  bond;  that  McNabb  took  the  oath  of  office  and  entered 
upon  the  discharge  of  the  duties  thereof,  and,  as  treasurer, 
collected  and  received  the  moneys  alleged  in  the  petition,  and 
subsequently  failed  to  pay  over  to  his  successor  from  such 
moneys  two  thousand  and  eeventy-two  dollars  and  seventy- 
three  cents.  The  further  allegations  in  the  answer,  that  the 
sureties  signed  a  blank  bond  on  November  17,  1887;  that  no 
amount  was  written  therein;  that  they  never  authorixed  any 
one  to  insert  **'  five  hundred  dollars,  or  any  other  amount; 
that  the  same  was  inserted  after  it  had  been  signed  by  them, 
without  their  knowledge  or  consent,  and  that  they  never 
authorized  any  one  to  fill  in  the  bond,  in  view  of  the  allega- 
tions of  the  petition,  and  the  admissions  in  the  answer,  did 
not  state  any  sulhcient  defense.  They  did  not  connect  the 
township,  or  any  of  the  township  officers,  with  receiving  a 
blank  bond,  or  with  filling  the  same  up,  or  with  knowledge  of 
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the  matters  relied  upon  by  the  sureties  for  a  defense.  "  If 
one  signs  his  name  to  a  bill  or  note,  leaving  a  blank  for  the 
sum,  and  intrusts  it  to  another,  this  is  a  prima  facie  evidence 
of  authority":  1  Parsons  on  Contracts,  109;  McCormicky.  Bay 
City,  23  Mich.  457;  Butler  v.  United  States,  21  Wall.  272;  Tay- 
lor County  V.  King,  53  Iowa,  153;  5  Am.  St.  Rep.  666.  Again, 
if  the  sureties  signed  the  official  bond  when  blank  as  to  the 
penalty,  and  then  permitted  it  to  pass  out  of  their  hands  in 
that  condition,  and  it  was  subsequently  filled  in  with  five 
hundred  dollars,  without  their  authority,  and  in  that  con- 
dition filed  with  the  county  clerk,  and  presented  for  approval 
and  accepted  so  filled  up,  the  sureties  are  estopped  from  com- 
plaining. The  law  casts  the  burden  upon  him  by  whose  act, 
omission,  or  negligence  a  third  party  is  wronged:  Wichita 
Savings  Bank  v.  Atchison  etc.  R.  R.  Co.,  20  Kan.  520;  Jordan 
v.  McNeil,  25  Kan.  465. 

The  fact  that  McNabb  kept  the  township  money  on 
deposit  in  the  bank,  with  the  knowledge  and  consent  of  the 
township  board,  and  that  after  the  bank  suspended  the  clerk 
of  the  township  board  presented  a  claim  against  the  bank  for 
the  township  money,  and  a  dividend  was  paid  the  township 
upon  such  amount,  does  not  release  or  discharge  sureties  for 
any  balance  thereafter  remaining  due.  The  statute  makes 
no  provision  for  any  township  depository.  McNabb  deposited 
the  money  in  the  bank  at  his  peril:  Gen.  Stats,  of  1889, 
pars.  7079,  7094,  7120.  By  accepting  the  office  of  township 
treasurer,  McNabb  assumed  the  duty  of  receiving  and  safely 
keeping  the  money  of  the  township  and  paying  it  out  accord- 
ing to  law.  He  or  his  sureties  are  bound  to  make  good  any 
deficiency  which  might  occur  in  the  funds  which  came  under 
his  charge,  whether  they  were  lost  in  the  bank  or  otherwise. 
***  Any  agreement  or  arrangement  to  the  contrary  with 
other  officers  of  the  township  would  not  discharge  the  treas- 
urer or  his  sureties:  Manley  v.  City  of  Atchison,  9  Kan.  368; 
Myers  v.  Board  of  Education,  51  Kan.  87;  37  Am.  St.  Rep. 
263;  State  v.  Harper,  6  Ohio  St.  607;  67  Am.  Dec.  363;  United 
States  V.  Prescott,  3  How.  588;  7  Lawson's  Rights,  Remedies, 
and  Practice,  3822. 

We  do  not  think  that  the  decisions  which  we  are  referred 
to  for  the  sureties  are  authority  for  their  discharge.  In  this 
case  no  mortgage  or  security  was  taken  by  the  township 
officers  subsequent  to  the  execution  of  the  official  bond,  as  in 
Ooodin  V.  State,  18  Ohio,  6.    The  other  cases  have  reference 
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to  private  parties  or  private  corporations.  In  the  Goodin 
case,  at  the  expiration  of  the  treasurer's  term  of  office,  his 
individual  note  was  taken  on  time,  secured  by  mortgage,  in 
settlement,  and  a  receipt  in  full  given  to  such  treasurer. 
Here  a  dividend  was  accepted  from  the  assignee  of  the 
insolvent  bank  where  the  moneys  had  been  deposited  by  the 
treasurer,  and  also  a  certificate  was  received  showing  the 
amount  such  treasurer  had  on  deposit  when  the  bank  failed 
and  not  thereafter  paid  over.     This  and  nothing  more. 

The  judgment  of  the  district  court  will  be  affirmed. 

All  the  justices  concurred. 


Official  Bonds— Kindino  EFracr  or  Boitds  Sionkd  ih  Blank. — A 
bond  required  to  be  filed  in  a  public  office,  which  ia  signed  in  blank  by  a 
surety,  and  intrusted  to  another  to  be  filled  out,  binds  the  surety:  Heseell  r. 
Johnton,  63  Mich.  623;  6  Am.  St.  Rep.  334,  and  note;  but  where  a  bond  ia 
executed  in  blank  before  a  justice  of  the  peace,  who  is  told  what  he  shall 
afterwards  insert  in  the  blanks,  but  who  inserts  different  conditions,  the 
person  signing  it  is  not  bound  thereby:  Ridiardt  ▼.  Day,  137  N.  Y.  183;  33 
Am.  St.  Rep.  704,  and  note  with  the  eases  collected.  See,  also,  Taylor 
County  V.  King,  73  Iowa,  153;  6  Am.  St.  Rep.  666.  and  note. 


Kansas  Farmers'  Fire   Insurance  Company  v. 

Sain  DON. 

[62  Kansas,  486.] 

Insurance — Misdescription  of  Premises. — The  fact  that  a  policy  of  insnr* 
ance  on  a  dwelling-house  misdescribes  the  land  on  which  the  dwelling 
is  situated  does  not  affect  the  risk  nor  render  the  policy  void. 

Insurance — Liability  of  Company  For  False  Answers  of  Aoknt. — If 
the  agent  of  an  insurance  company  makes,  or  fills  in,  false  answers  in  an 
application  for  insurance,  without  the  knowledge  or  consent  of  the 
insured,  the  company  cannot  avoid  payment  of  a  losa  on  account 
thereof. 

Iksubanoe— Condition  Against  Encumbrances — Renewal  of  Mortoaob. 
The  renewal  of  mortgages  existing  on  property  at  the  time  it  is  insured 
does  not  vitiate  the  policy  nor  cause  a  breach  of  its  condition  against 
future  encumbrances  during  the  term  of  the  policy  and  before  loss 
without  notice  to,  and  the  consent  of,  the  company. 

IxsDRANCE — Agency,  What  Constitctes,  and  Liability  Therefor. 
An  insurance  company  by  issuing  its  policy  on  an  application  taken  by 
a  party  who  requested  the  insured  to  insure,  fixed  the  amount  of  pre- 
mium,  made  inquiries  relative  to  the  property,  delivered  the  policy,  and 
received  a  commission  for  his  services,  makes  him  its  agent,  as  to  that 
policy,  even  if  he  was  not  so  before,  and  it  is  estopped  from  disowning 
•uch  agency  in  case  of  lost. 
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Action  to  recover  fire  insurance.  Judgment  for  plaintiflF, 
and  defendant  appealed. 

Stanibaugh  and  Hurd,  for  the  plaintiff  in  error. 

PtUtiifer  and  Alexander^  for  the  defendant  in  error. 

*•'  HoRTON,  C.  J.  The  insurance  company  moved  to 
require  plaintiff  below  to  make  his  petition  more  definite  and 
certain,  by  stating  specifically  what  answers  to  questions  in 
the  application,  which  had  been  transcribed  on  the  policy, 
were  false  and  not  his  own  answers.  This  motion  the  court 
denied. 

1.  It  is  doubtful  whether  the  exception  of  the  company  can 
be  considered,  because  the  petition  in  error  does  not  specially 
assign  this  ruling  as  error;  but,  if  it  were  considered,  the  reply 
subsequently  filed  cured  the  indefinite  or  defective  allegations 
of  the  petition,  as  it  set  forth  specifically  all  of  the  facts 
claimed  by  the  plaintiff  below  concerning  the  application  and 
the  answers  to  the  questions  therein  stated.  All  of  the  plead- 
ings may  be  considered  together,  if  any  allegation  in  the  peti- 
tion is  urged  as  insufficient.  Therefore,  if  any  error  was 
committed  in  the  ruling  referred  to,  in  view  of  the  reply,  it 
cannot  be  regarded  as  prejudicial. 

**'  2.  Upon  the  trial,  after  the  jury  was  impaneled,  and 
when  plaintiff  below  offered  his  first  witness,  objection  was 
made  to  the  introduction  of  any  testimony  under  the  petition, 
for  the  reason  that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  principal  contention  was  that  the 
petition  itself  disclosed  the  fact  that  the  policy  did  not  prop- 
erly describe  the  real  estate  upon  which  the  dwelling-house 
was  situated.  The  land  was  misdescribed  in  the  policy,  but 
this  mi6descri[)tion  would  not  affect  the  risk  or  render  the 
policy  void:  American  Cent.  Ins.  Co.  v.  McLanathan,  11  Kan. 
533;  Mumper  v.  Kelley,  43  Kan.  256;  State  Ins.  Co.  v.  Schreck^ 
27  Neb.  527;  20  Am.  St.  Rep.  696;  Phenixim,  Co.  v.  Gebhart^ 
32  Neb.  144. 

3.  It  is  next  contended  that  as  many  of  the  answers  con- 
cerning other  insurance,  prior  encun)brance8,  and  stovepipes 
in  the  written  application  were  untrue  the  policy  was  ren- 
dered void  thereby.  It  appears  from  the  evidence  that  the 
plaintiff  below  could  not  read  nor  write;  that  the  application 
was  signed  with  a  mark  only;  that  the  applicant  made  no 
false  statements  or  answers;  that  the  application  was  filled  in 
by  E.  D.  Pelletier,  who  sent  the  same  to  the  insurance  com- 
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pany,  and  received  the  policy  from  plaintiflF  below.  There- 
fore, if  Pelletier  was  the  agent  of  the  company,  and  made  or 
filled  in  the  false  answers  without  the  knowledge  or  consent 
of  the  plaintiff,  the  company  cannot  avoid  the  payment  of  the 
loss  on  account  of  them:  Sullivan  v.  Phenix  Ins.  Co.,  34  Kan. 
170;  German  Ins.  Co.  v.  Gray,  43  Kan.  497;  19  Am.  St.  Rep. 
150.  In  this  connection  it  is  suggested  that  the  trial  court 
committed  error  in  permitting  plaintiff  below  to  testify  that 
he  never  signed  the  application.  The  question  was  not  ob- 
jected to,  but  the  company  moved  to  strike  out  his  answer 
after  it  had  been  received.  The  execution  of  the  application, 
as  it  was  submitted  to  the  jury,  was  not  in  issue.  The  court, 
in  its  instructions,  treated  the  application  as  if  it  had  been 
signed,  and  informed  the  jury  that  "if  such  agent  relied  on 
the  representations  of  the  plaintiff,  if  he  made  any,  and  such 
representations  were  false,  and  deceived  the  agent  as  to  the 
true  condition  of  the  property,  ***  whether  with  reference  to 
encumbrances  or  otherwise,  and  a  loss  occurred,  the  plaintiflf 
could  not  recover.  But  if  the  plaintiff  stated  all  the  answers 
truthfully,  and  the  agent  wrote  them  falsely,  or  if  the  agent, 
by  his  own  examination,  knowledge,  or  information  of  the 
premises,  without  reference  to  the  statements  of  the  plaintiff, 
if  any,  filled  out  the  application,  then  the  company  is  bound 
thereby,  whether  the  application  was  truthful  and  correctly 
filled  out  or  not;  for  being  the  act  of  the  company,  through 
its  agent,  if  not'  correct,  the  company,  and  not  the  plaintiflf, 
must  bear  the  loss." 

4.  It  is  further  contended  that  as  the  property  insured  was 
mortgaged  during  the  term  of  the  policy  and  before  the  loss, 
without  notice  to,  or  the  consent  of,  the  company,  the  policy 
by  the  terms  thereof  became  void.  It  appears  from  the  evi- 
dence that  the  subsequent  mortgages  were  given  to  the  officers 
of  the  bank,  who  held  the  original  mortgages,  and  were  sim- 
ply renewals  of,  or  in  lieu  of,  mortgages  in  existence  at  the 
time  the  application  was  taken  and  the  policy  issued,  with 
additional  interest.  Such  renewals  did  not  vitiate  the  policy 
nor  cause  any  breach  of  its  condition.  There  was  a  conflict 
in  the  evidence  whether  the  mortgages  were  renewals  only, 
but  the  jury  were  the  judges  of  the  weight  and  credibility  of 
the  witnesses,  and  under  instructions  of  the  court  have  settled 
that  matter  in  favor  of  the  plaintiff  below:  Boiolus  v.  Phenix 
Ins.  Co.,  133  Ind.  106;  Russell  v.  Cedar  Rapids  Ins.  Co.,  7 1 
Iowa,  69;  Russell  v.  Cedar  Rapids  Ins.  Co.,  78  Iowa,  216;  New 
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Orleans  Ins.  Assn.  v.  Holberg,  64  Miss.  51;  McNamara  v.  Da- 
kota etc.  Ins.  Co.,  1  S.  Dak.  342. 

5.  It  is  also  contended  that  Pelletier  was  not  the  agent  of 
the  insurance  company,  as  his  agency  had  terminated  in  Feb- 
ruary, 1887,  before  the  application  for  the  policy  was  taken; 
therefore  that  the  trial  court  committed  error  in  instructing 
the  jury  that  "the  company  having  issued  its  policy  on  the 
application  taken  by  Pelletier,  made  him  its  agent  for  that 
purpose,  even  if  he  was  not  so  before."  At  one  time  E.  D. 
Pelletier  was  the  solicitor  fox  the  insurance  company.  After 
his  agency  terminated,  he  retained  printed  blanks  of  the  com- 
pany which  had  been  furnished  him  while  he  was  solicitor. 

***  On  the  back  of  the  application  filled  up  was  indorsed : 
"E.  D.  Pelletier,  solicitor."  Pelletier  requested  the  plaintiff 
to  insure,  fixed  the  amount  of  premium,  made  inquiries  rela- 
tive to  the  dwelling-house,  and  transmitted  the  application 
to  the  company.  The  company  issued  the  policy,  and  paid 
Pelletier  a  commission  of  twenty-five  per  cent  for  his  services. 
The  policy  was  sent  to  him  for  delivery.  The  acts  of  Pel- 
letier in  soliciting  the  insurance,  and  taking  the  application 
on  a  blank  of  the  company  having  been  clearly  accepted  by 
the  company,  are  such  a  ratification  as  is  equiv:  lent  to  full 
authority  in  the  first  instance.  Having  accepted  ?<  lletier's 
services  as  solicitor,  and  having  paid  him  for  the  sauio,  the 
insurance  company  cannot  now  disown  his  agency:  Babcock 
V.  Deford,  14  Kan.  408;  Watersnn  v.  Rogers,  21  Kan.  529;  Mc- 
Arthur  V.  Home  Life  Assn.,  73  Iowa,  336;  5  Am.  St.  Rep.  684; 
Abraham  v.  North  German  Ins.  Co.,  40  Fed.  Rep.  717. 

The  trial  court  committed  no  error  in  refusing  the  two 
instructions  prayed  for.  The  first  instruction  omitted  all  ref- 
erence to  the  false  answers  having  been  written  in  the  appli- 
cation by  Pelletier  without  the  knowledge  or  consent  of  the 
plaintiff.  The  second  instruction,  concerning  the  subsequent 
mortgages,  was  faulty,  in  not  excepting  renewals  of  prior 
mortgages.  There  are  some  other  matters  referred  to  in  the 
briefs,  but  they  do  not  merit  discussion. 

The  judgment  will  be  afiirmed. 

All  the  justices  concurred. 

Insuranos. — Misdescription  of  thb  Fremisks  on  Which  Propertt 
Insured  is  situated  will  not  prevent  a  recovery  in  case  of  loss  of  the  prop- 
erty by  tire:  Phenix-Iru.  Co.  v.  Oehhtrt,  32  Neb.  144;  State  Int.  Co.  v.  Schrtd:, 
27  Neb.  627;  20  Am.  St.  Rep.  696.  CoiUra:  See  Colliut  v.  St.  Paul  etc  In*, 
Co.,  44  Miiiu.  440. 
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Insvkanoc — Agenot— What.  Constitotes,  and  Liabilitt  Therbfor. 
Theae  qaestions  are  thoroughly  discussed  in  Hahn  r.  Ouardian  Iru.  Co.,  23 
Or.  676;  37  Aoi.  St.  Rep.  709,  and  note  with  the  cases  collected.  See,  also, 
tiM  utdoded  aoU  to  Cloth  r.  Unim  MuL  etc  Ini.  Co.,  77  Am.  Deo.  724. 


Pounds  v.  Rodgers. 

[62  Kansas,  568.] 

Tax  Sales,  Law  Goybrnino— RETROAcrivs  Statute. — The  sale  of  Und 
for  delinquent  taxes  constitutes  a  contract  between  the  purchaser  and 
the  state,  the  terms  of  which  are  to  be  found  in  the  law  then  in  force, 
and  a  subsequent  statute  reducing  the  rate  of  interest  on  the  tax  certifi- 
cate, or  extending  the  time  of  redemption,  does  not  apply  to  prior  sales. 

Tax  Sales,  Law  Governing. — All  matters  relative  to  the  sale  and  con- 
veyance  of  land  for  taxes  under  any  prior  statute  must  be  completed 
according  to  the  laws  under  which  they  originated,  the  same  as  if  such 
laws  remained  in  force,  irrespective  of  any  subsequent  statute  on  the 
subject. 

James  A.  Troutman,  for  the  plaintiff. 

Morton  and  Clark,  for  the  defendants. 

*'•  HoRTON,  C.  J.  This  is  an  action  brought  to  compel 
-defendant,  the  county  treasurer  of  Sliawnee  county,  to  accept 
a  tender  made  by  plaintiff,  and  execute  to  him  a  certificate 
of  redemption  of  certain  land  sold  at  the  tax  sale  of  Septem- 
ber 6,  1892,  for  the  taxes  of  1891.  At  the  time  of  the  tax 
sale  the  law  in  force  as  to  redemption  provided  that  any 
owner  may,  at  any  time  before  the  execution  of  a  tax  deed, 
redeem  any  land  by  paying  to  the  treasurer  of  the  county 
where  such  land  is  sold,  for  the  use  of  the  purchai=er,  the 
amount  for  which  the  land  was  sold,  and  all  subsequent  taxes 
and  charges  thereon,  with  interest  at  the  rate  of  twenty-four 
per  cent  per  annum  on  the  amount  of  the  purchase  money 
from  the  date  of  sale,  and  the  same  rate  on  all  subsequent 
taxes  paid  thereon.  Section  2,  chapter  110,  Laws  of  1893, 
reduces  the  rate  of  interest  to  be  paid  on  redemption  to  fifteen 
per  cent,  and  took  effect  May  18,  1893.  The  tender  of  plain- 
tiff was  based  upon  a  computation  of  interest  upon  the 
amount  for  which  the  land  was  sold,  from  the  sale  day  to 
May  18,  1893,  at  the  rate  of  twenty-four  per  cent,  interest 
from  that  date  at  the  rate  of  fifteen  per  cent,  and  interest  on 
the  subsequent  taxes  paid  by  the  purchaser  at  the  rate  of 
fifteen  per  cent  from  the  date  of  payment. 
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The  question  is,  whether  the  redemption  in  this  case  is  to  be 
under  the  law  of  1893  or  the  law  in  force  at  the  time  of  the  tax 
sale.  The  sale  of  land  for  delinquent  taxes,  under  the  stat- 
ute, constitutes  a  contract  between  the  purchaser  and  the 
state,  the  terms  of  which  are  found  in  the  law  then  in  force: 
Adams  v.  Beale,  19  Iowa,  61;  Ramho  v.  Campbell,  '*•  8  Mo. 
App.  581;  Fleming  v.  Roverud,  30  Minn.  273;  McCann  v.  Mer- 
riam,  11  Neb.  241;  Moody  v.  Hoskins,  64  Miss.  468;  State  v. 
Foley,  30  Minn.  350;  Boyd  v.  Holt,  62  Ala.  296.  In  this  case 
the  state,  by  the  terms  of  the  statute,  contracted  with  the 
purchaser  that  he  shall  be  entitled  to  interest  on  his  own 
investment  at  the  rate  of  twenty-four  per  cent  per  annum,  up 
to  the  time  of  a  redemption,  and,  if  not  redeemed  within  three 
years,  to  a  tax  deed.  The  transaction  being  a  contract,  there 
would  be  an  equal  violation  of  obligation  in  reducing  the  rate 
of  interest  on  the  tax  certificate  as  in  extending  the  time  of 
redemption. 

As  to  cases  of  an  attempted  extension  of  time  of  redemp- 
tion, see  Robinson  v.  Howe,  13  Wis.  341;  State  v.  McDonald, 

26  Minn.  145;  Merrill  v.  Bearing,  32  Minn.  479;  Goenen  v. 
Schroeder,  8  Minn.  387.  The  supreme  court  of  South  Dakota 
has  recently  held  that  "the  sale  of  land  for  delinquent  taxes 
under  the  statute  constitutes  a  contract  between  the  pur- 
chaser and  the  state,  tlie  terms  of  which  are  found  in  the  law 
then  in  force,  and  that  a  law  extending  the  time  of  redemp- 
tion [though  only  for  sixty  days]  could  not  apply  to  prior 
sales":  State  v.  Fylpaa  (fe.  Dak.,  March  2,  1893),  54  N.  W. 
Rep.  599.     The  case  of  Morgan  v.  Commrs.  of  Miami  Co., 

27  Kan.  89,  was  analogous  in  many  respects  lo  this.  In  its 
opinion,  the  court  distinctly  recognizes  the  contractual  rela- 
tions of  the  purchaser  and  the  state,  and  says:  "Notwith- 
standing that  in  1879  this  provision  of  the  law  was  materially 
changed,  plaintiffs  in  error  are  entitled  to  have  their  money 
refunded  under  the  statute  existing  when  their  rights  vested. 
The  repayment  of  the  taxes,  and  the  charges  and  interest 
to  a  purchaser  at  a  tax  sale,  after  the  conveyance  thereon  has 
been  adjudged  invalid,  was  as  much  a  part  of  the  contract 
with  such  purchaser  as  the  execution  of  the  conveyance  itself." 
The  case  of  Crawford  v.  Shaft,  35  Kan.  478,  is  also  to  the 
same  effect.  Section  155,  chapter  34,  Laws  of  1876,  provides 
that  "all  matters  relative  to  the  sale  and  conveyance  of 
land  for  taxes  under  any  prior  statute  shall  be  fully  com- 
pleted according  to  the  laws  under   which  they  originated, 
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the  same  as  if  such  laws  remained  in  force."  Paragraph 
*•*  6687,  General  Statutes  of  ,1889,  provides  that  no  repeal 
of  a  statute  shall  affect  any  right  which  accrues,  any  duty 
imposed,  any  j)enalty  incurred,  nor  any  proceeding  com- 
menced under  or  by  virtue  of  the  statute  repealed. 

We  are  referred  to  the  following  authorities,  which  it  is 
claimed  decide  that  the  terms  of  the  former  statute  relating 
to  tax  proceedings  may  be  changed  at  any  time  by  the  legis- 
lature: Black  on  Tax  Titles,  sec.  360;  Flinn  v.  Parsons,  60 
Ind.  573;  Snell  v.  Campbell,  24  Fed.  Rep.  880.  Black  merely 
cites  the  other  two  cases.  In  the  Indiana  case,  at  the  time 
of  the  tax  sale,  the  interest  was  six  per  cent.  Under  a  subse- 
quent statute  it  was  provided  that  if  the  tax  deed  was  invalid 
the  tax  purchaser  should  recover  twenty-five  per  cent  inter- 
est. The  tax  deed  was  executed  after  the  new  statute  was 
enacted,  and  the  court  held  that,  as  the  deed  was  discovered 
invalid,  the  tax  purchaser  was  entitled  to  twenty-five  per  cent 
under  the  now  statute.  That  decision  favors,  to  some  extent, 
the  contention  of  the  plaintiff,  and  it  is  the  only  case  we  have 
been  able  to  find  of  like  import.  But  in  the  Snell  case  it  was 
stated  by  the  trial  judge  that  "what  the  rule  would  be  as 
against  some  third  party  not  interested  in  the  tax  sale,  who 
should,  at  a  tax  sale,  bid  in  the  property  for  the  tax  and  pen- 
alty, and  actually  pay  such  amount  into  the  treasury,  is  not 
considered  or  determined."  That  case,  therefore,  has  no 
application. 

Writ  denied,  and  judgment  for  defendants  for  costs. 

All  the  justices  concurred. 

Tax  Sales — Retkospectivb  Laws. — A  statute  declaring  that  hereafter 
no  purchaser  at  a  tax  sale  shall  be  entitled  to  a  deed,  unless  he  has  complied 
with  certain  conditions  in  such  statute,  applies  to  sales  previously  made  for 
which  no  deed  has  issued,  and  for  which  the  landowner  retains  the  right  of 
redemption.  Such  statute  is  not  retrospective,  as  it  relates  exclusively  to 
acts  to  be  performed  after  its  passage:  Oage  v.  Stewart,  127  III.  207;  11  Am. 
St.  Rep.  116,  and  note.  A  statute  providing  that  a  purchaser  of  property 
at  a  tax  sale  must,  thirty  days  before  the  expiration  of  the  time  for  redemp- 
tion, or  before  he  applies  for  a  deed,  serve  a  notice  setting  forth  the  sale, 
the  amount  due,  when  the  time  for  redemption  will  expire,  or  when  he  will 
apply  for  the  deed,  and  extending  the  time  for  redemption  until  such  notice 
is  given  is  constitutional  and  applies  to  sales  previously  mad«:  OullaJuin  ▼. 
Sweeney,  79  Cal.  537;  12  Am.  St.  Rep.  172,  and  note. 
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Hopper  v.  Calhoujt. 

[52  Kansas,  703.] 
MoRTOAOES — Assumption  of— Evidence. — To  create  a  personal  liability  ob 
the  part  of  a  grantee  in  a  deed  to  pay  a  prior  mortgage  on  the  premises 
conveyed,  the  covenant  or  words  used  must  clearly  import  that  the  obli- 
gation was  intended  by  the  grantor,  and  knowingly  assumed  by  the 
grantee.  The  use  of  the  words  "  except  a  mortgage  of  two  thousand 
one  hundred  and  seventy  dollars,  and  one  interest  mortgage  of  one  huu. 
dred  and  ninety-five  dollars,  which  mortgages  of  second  party  accept 
and  agree  to  pay,"  in  the  deed,  wholly  unexplained  by  other  eridence, 
are  not  sufBcient  to  show  an  assumption  of  such  mortgages  by  the 
grantee  named  in  the  deed;  but  his  intent  to  assume  their  payment 
may  be  shown  by  evidence  outside  the  deed. 

Apt  and  Crawford,  for  the  plaintiff  in  error. 

Carskadon  and  Thompson,  for  the  defendant  in  error. 

*•*  Allen,  J.  C.  S.  Calhoun,  as  plaintiff,  brought  an  action 
in  the  district  court  of  Pratt  county  to  foreclose  a  mortgage 
executed  by  F.  M.  Rea  and  wife  for  two  thousand  one  hun- 
dred and  seventy  dollars,  and  to  obtain  a  personal  judgment 
against  C.  A.  Hopper,  plaintiff  in  error,  for  the  amount  of  said 
mortgage  and  interest,  which  the  plaintiff  alleged  that  Hop- 
per assumed  and  agreed  to  pay.  Rea  and  wife  conveyed  the 
mortgaged  property  to  Marion  Wilson.  Wilson  and  wife  con- 
veyed to  Hopper  by  warranty  deed.  In  this  deed,  following 
the  covenant  against  encumbrances,  are  these  words:  "Ex- 
cept a  mortgage  of  two  thousand  one  hundred  and  seventy 
dollars,  and  one  interest  mortgage  of  one  hundred  and  ninety- 
five  dollars,  both  mortgages  given  to  C.  S.  Calhoun,  which 
mortgages  of  said  second  party  accept  and  agree  to  pay." 
The  defendant  Hopper  answered,  denying  that  he  had  as- 
sumed payment  of  the  mortgage.  At  the  trial  the  plaintiff 
sought  to  prove,  by  the  notary  public  who  had  taken  the 
acknowledgment  of  the  deed,  what  conversation  took  place 
between  Wilson  and  Hopper  in  regard  to  the  insertion  of  the 
clause  pertaining  to  the  mortgage.  This  evidence  was  ex- 
cluded by  the  court,  evidently  because  the  court  regarded  it 
as  unnecessary.  The  defendant  Hopper  interposed  a  demur, 
rer  to  the  plaintiff's  testimony,  which  was  overruled,  and,  no 
further  proof  being  introduced,  judgment  was  rendered  in 
favor  of  plaintiff  against  Hopper  for  the  amount  of  the  mort- 
gage and  interest,  and  also  foreclosing  the  mortgage  against 
the  other  defendants. 
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While  various  matters  are  discussed  in  the  briefs,  the  only 
one  we  deem  it  necessary  to  consider  is,  whether  the  deed 
which  was  introduced  in  evidence,  without  any  explanation 
or  showing  as  to  the  facts  surrounding  the  transaction,  and 
without  any  proof  of  a  mistake  on  the  part  of  the  scrivener  in 
writing  this  clause  in  the  deed,  contains  such  an  assumption  of 
the  debt  as  will  authorize  the  court  to  enter  judgment  on  '"**  it 
against  the  grantee  in  favor  of  the  holder  of  the  mortgage.  In 
the  case  of  Holcomh  v.  Thompson,  50  Kan.  598,  it  was  held  that 
"  to  create  a  personal  liability  on  the  part  of  a  grantee  in 
a  deed  to  pay  a  prior  mortgage  or  lien  on  the  premises  con- 
veyed, the  covenant  or  words  used  therein  must  clearly  import 
that  the  obligation  was  intended  by  the  grantor,  and  know- 
ingly assumed  by  the  grantee.  Where  a  grantee  of  land  takes 
the  same  subject  to  a  certain  mortgage  he  does  not  thereby 
assume  any  personal  liability,  but  simply  takes  the  land 
charged  with  the  payment  of  the  mortgage  debt." 

In  that  case  the  words  which  it  was  claimed  amounted  to 
an  assumption  by  the  grantee  were  "excepting  note  for  two 
thousand  dollars,  dated  April  21,  1887,  to  M.  C.  Holcoinb, 
witli  eight  per  cent  interest  from  date,  and  with  said  mort- 
gage for  two  thousand  dollars,  the  said  ....  assumes  and 
....  agrees  to  pay."  Can  we  say  that  the  language  of  the 
deed  now  under  consideration  imports  clearly  an  assumption 
by  the  grantee  of  the  mortgage  debt  ?  The  language  u?ed 
certainly  is  not  clear.  In  order  to  make  it  an  assumption  by 
the  grantee  we  must  strike  out  the  word  "  of,"  and  n)ake  the 
word  "  party"  the  subject  of  the  verbs  "  accept  and  agree" 
instead  of  the  object  of  the  preposition  "of,"  as  they  ajjpcar 
to  be  from  the  reading  of  the  deed.  Under  the  rule  declared 
in  Holcomh  v.  Thompson,  50  Kan.  598,  we  do  not  feel  at  liberty 
to  make,  by  interpretation  merely,  such  a  radical  change  in 
the  language  of  the  deed.  It  was  competent  for  the  parties 
to  show,  by  oral  testimony,  the  facts  surrounding  the  trans- 
action, and,  under  proper  pleadings,  to  prove  that  the  inser- 
tion of  the  word  "of"  was  a  mistake  of  the  scrivener,  or  to 
show  by  any  competent  evidence  the  real  agreement  of  the 
parties.  The  assumption  of  the  payment  of  the  mortgage  on 
the  land  conveyed  need  not  necessarily  be  in  writing:  Jones 
on  Mortgages,  sec.  750. 

We  think  the  court  erred  in  excluding  the  testimony  of  the 
notary  public.     We  cannot,  however,  in  aid  of  the  judgment 
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rendered  by  the  court,  assume  that  the  testimony  offered 
would  have  upheld  the  judgment:  Schmucker  v.  Sibertj  18 
*••  Kan.  104;  26  Am.  Rep.  765.  We  think  the  deed,  unex- 
plained, fails  to  show  a  clear  assumption  of  the  mortgage 
debt  by  the  grantee.  As  this  compels  a  reversal  of  the  judg- 
ment, we  deem  it  unnecessary  to  specially  consider  the  other 
errors  alleged,  but  perceive  no  other  substantial  error. 

The  judgment  is  reversed,  and  a  new  trial  ordered. 

All  the  justices  concurred. 

Vendor  akd  Purchaser— Assumption  of  Mortoaob  by  LArrn — Evi- 
dence.— The  assumption  of  a  mortgage  debt  by  the  purchaser  of  land  may 
be  shown  by  parol  evidence:  Bentieek  t.  CooJ;,  110  Mo.  173;  33  Am.  St. 
Rep.  422.    See,  also,  the  extended  not*  to  W<^bert  v.  Luoa*^  48  Am.  Deo.  679. 


First  National  Bank  op  Clay  Centre  v.  Bebglb. 

[52  Kansas,  7t.9.] 

Crops — Severance. — A  Conveyance  of  Land  either  by  voluntary  deed  or 
judicial  sale,  without  reservation,  does  not  pass  the  ripened  crops  then 
on  the  land,  and  a  sale  or  mortgage  of  such  ripened  crops  operates  as  a 
severance  of  them  from  the  land. 

Crops  on  MoR-roAGED  Premises — To  Whom  Belong  on  Foreclosure. — 
The  sale  by  a  mortgagor,  prior  to  a  foreclosure  sale  of  the  mortgaged 
land,  of  a  ripened  crop  standing  thereon,  passes  the  title  to  the  crop  to 
the  vendee  of  the  mortgagor  as  against  the  mortgagee  or  the  purchaser 
at  such  foreclosure  sale. 

Harkness  and  Godard,  for  the  plaintiff  in  error. 

C.  C.  Coleman,  and  Anthony  and  Stackpole,  for  the  defend- 
ant in  error. 

**•  Johnston,  J.  8.  D.  Beegle  brought  an  action  against 
the  First  National  Bank  of  Clay  Centre,  Kansas,  alleging  that 
it  had  wrongfully  converted  five  thousand  bushels  of  corn 
belonging  to  the  plaintiff,  of  the  value  of  twelve  hundred  and 
fifty  dollars,  for  which  sum  judgment  was  demanded.  The 
corn  was  grown  upon  mortgaged  land  in  the  year  1889.  The 
crop  was  planted  and  cultivated  by  F.  M.  Tuthill,  who  was 
the  owner  of  the  land  prior  to  September  30,  1889,  and  upon 
which  he  had  given  a  mortgage  that  was  foreclosed  by  the 
bank.  The  judgment  of  foreclosure  was  rendered  January 
26,  1889,  under  which  a  sale  was  made  to  the  bank  on  Sep- 
tember 30,  1889.     No  reservation  of  the  crop  was  made  at  the 
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«ale,  which  was  confirmed  November  26,  1889.  Plaintiff 
Beegle  claimed  and  offered  testimony  to  prove  that  he  pur- 
chased the  corn  from  Tuthill  after  it  had  fully  matured,  and 
that  the  harvesting  of  the  same  began  before  the  sheriff's  sale, 
and  continued  uninterruptedly  until  about  the  Ist  of  Novem- 
ber, and  that  the  purchase  was  made  in  good  faith  and  for  a 
valuable  consideration.  The  testimony  was  somewhat  con- 
flicting in  regard  to  the  maturity  of  the  corn  on  September 
50,  1889,  when  the  judicial  sale  occurred,  and  as  to  the  bona 
jidea  and  absolute  character  of  the  sale  of  the  corn.  The 
jury,  after  being  properly  instructed,  found  generally  in  favor 
of  the  plaintiff  upon  all  the  issues,  and  this  finding  effectually 
settles  the  controversy. 

The  contention  of  the  plaintiff  in  error  is,  that  as  the  corn 
vras  standing  in  the  field,  unhusked,  the  title  thereto  pasesed 
to  the  ***  bank  by  virtue  of  the  foreclosure  sale.  It  has 
been  clearly  settled  in  this  state  that  a  conveyance  of  land, 
either  by  voluntary  deed  or  judicial  sale,  without  reservation, 
carries  all  growing  crops  with  the  title  to  the  land.  This 
rule  only  applies  to  crops  which  are  immature  and  have  not 
ceased  to  draw  nutriment  from  the  soil  at  the  time  of  sale, 
and  is  not  applicable  to  crops  that  are  ripe  and  ready  for 
harvest.  This  distinction  has  been  carefully  recognized  in  all 
the  cases  where  the  subject  was  considered:  Garanjio  v.  Cooley^ 
53  Kan.  137;  Beckman  v.  Sikea,  35  Kan.  120;  Caldwell  v. 
Alsop,  48  Kan.  571;  Goodwin  v.  Smith,  49  Kan.  351;  33  Am. 
St.  Rep.  373;  Missouri  Valley  Land  Co.  v.  Barwick,  50  Kan. 
57.  When  the  crops  mature  they  can  no  longer  be  regarded 
as  a  part  of  the  realty,  and  hence  do  not  pass  to  the  purchaser 
of  the  land.  As  the  ripened  crop  possesses  the  character  of 
personalty,  the  fact  that  it  rests  upon  the  land,  unsevered,  is 
of  little  consequence.  If  the  severance  of  such  a  crop  was 
at  all  material,  it  had  in  legal  effect  been  severed  through  the 
sale  by  Tuthill  to  the  plaintiff.  The  mortgage  or  sale  of  a 
ripened  crop  at  least  operates  as  a  constructive  severance  of 
the  same  from  the  land:  Caldwell  v.  Alsop,  48  Kan.  571; 
Willis  V.  Moore,  59  Tex.  628;  46  Am.  Rep.  284;  2  Freeman 
on  Executions,  349. 

None  of  the  errors  assigned  by  plaintiff  in  error  can  be 
sustained,  and  hence  the  judgment  of  the  district  court  will 
be  affirmed. 

All  the  justices  concurred. 
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Caopa— Whither  Pass  Upon  Convitanci  oj  Land. — A  grantor's  inter- 
«at  in  growing  crops  passes  by  an  absolute  deed  of  the  soil  without  any 
express  reservation  of  the  growing  crop:  Smith  t.  LeigJUon,  38  Kan.  644;  5 
Am.  St.  Rep.  778,  and  note;  Oibbcms  r.  Dillingham,  10  Ark.  9;  50  Am.  Deo. 
233,  and  note;  Badcenatoaa  v.  Stahier,  33  Pa.  St.  251;  75  Am.  Dec.  592,  and 
note;  Turner  v.  Cool,  23  Ind.  56;  85  Am.  Dec.  449.  Contra:  See  Smith  v. 
Johnston,  1  Penr.  &  W.  471;  21  Am.  Dec.  404,  and  note.  Growing  crops  not 
belonging  to  the  vendor  of  land  do  not  pass  by  a  sale  of  the  land:  Barrett  v. 
Choeyi,  119  Ind.  66;  12  Am.  St.  Rep.  363. 

Crops — To  Whom  Bblo^co  Upon  Execotioh  Sals  ov  Laitd.— As  between 
a  purchaser  of  land  at  a  foreclosure  sale  and  the  mortgagor's  tenant,  crops 
planted  by  the  latter  and  matured  when  the  deed  is  executed,  do  not  pass  by 
the  sale:  Hechtv.  Dettman,  56  Iowa,  679;  41  Am.  Rep.  131,  and  note.  Upon 
a  sheriff 's  sale  of  land,  if  the  judgment  defendant  is  suffered  to  remain  in 
possession  and  to  grow  crops  on  the  land,  neither  the  purchaser  nor  the 
vendee  of  his  title  may  enter  and  remove  any  portion  of  the  crops  so  grown: 
Potter  V.  Lamhie,  142  Pa.  St.  535;  to  the  same  effect,  see  Killebrew  v.  Hinea, 
104  N.  C.  182;  17  Am.  St.  Rep.  672.  The  sale  of  land  under  a  deed  of  trust 
carries  with  it  the  growing  crops  sown  by  the  mortgagor:  Hayden  v.  Bur' 
kemper,  101  Mo.  644;  20  Am.  St.  Rep.  643,  and  note.  For  a  further  discus* 
sion  of  this  question,  see  the  note  to  Goodwin  v.  Smitfi,  38  Am.  St.  Rep.  376^ 
and  the  extended  note  to  Crtio*  v.  Pendleton,  19  Am.  Deo.  752i 


Rob  v.  Eob. 

[52  Kansas,  724.] 

DrvoROS — Alimont — Res  Judicata. — A  valid  decree  of  divorce  obtained  by 
a  husband  from  his  wife  in  one  state,  without  provision  with  reference  to 
property  or  alimony,  is  a  bar  to  an  action  brought  long  afterward  by  the 
wife  in  another  state  to  obtain  a  judgment  of  divorce  and  for  alimony, 
or  for  alimony  alone,  in  the  absence  of  proof  that  the  law  of  the  former 
state  is  different  from  that  of  the  latter. 

Divorce— Res  Judicata. — A  final  decree  of  divorce  settles  all  property 
rights  of  the  parties,  and  bars  a  subsequent  action  by  either  party  to 
determine  any  question  of  alimony  or  property  rights  which  might  have 
been  settled  by  such  decree,  and  a  decree  on  service  by  publication  is  aa 
effectual  as  where  personal  service  is  made. 

C.  A.  CoXj  for  the  plaintiflFin  error. 

S.  M.  Porter^  for  the  defendant  in  error. 

'•'  Allen,  J.  This  action  was  commenced  by  Adelia  Roe, 
as  plaintiff,  in  the  district  court  of  Montgomery  county,  on  the 
eigliteenth  day  of  October,  1884,  to  obtain  a  divorce  from  the 
defendant,  and  the  custody  of  a  nnnor  child.  The  only  service 
then  attempted  on  the  defendant  was  by  publication  soon 
thereafter.  Nothing  further  appears  to  have  been  done  in  the 
case  until  the  thirty-first  day  of  July,  1889,  when  an  amended 
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petition  was  filed,  praying  for  suit  money,  custody  of  said 
child,  and  for  a  divorce  and  alimony.  On  the  eighth  day  of 
August,  1889,  a  summons  was  issued  and  personally  served 
on  the  defendant,  in  Neosho  county,  Kansas,  where  ho  had 
resided  since  the  fall  of  1881.  The  defendant's  answer  was 
filed  on  the  10th  of  September,  1889,  and  denies,  generally,  the 
allegations  of  the  petition.  The  case  was  tried  in  March,  1890. 
The  plaintiff  testified  that  she  was  married  to  the  defendant 
on  the  twenty-first  day  of  April,  1877,  which  was  Saturda}'; 
that  the  defendant  sta3'ed  with  her,  at  her  father's  house,  on 
the  following  night  and  Sunday,  and  that  he  left  on  Monday 
morning,  and  had  never  lived  with  her  since.  On  the  27th 
of  July  following,  the  child  referred  to  in  the  pleadings  was 
born.  The  defendant  went  to  Colorado  soon  after  leaving  the 
plaintiff",  and  on  the  twenty-second  day  of  September,  1881, 
obtained  a  judgment  of  divorce  from  the  plaintiff"  in  the  county 
court  of  Conejos  county,  Colorado,  on  a  service  by  publication. 
He  then  returned  to  Kansas.  In  the  fall  of  1882  the  defend- 
ant was  married  to  Miss  Perry,  by  whom  he  has  four  children. 
One  of  the  principal  questions  litigated  at  the  trial  was  as 
to  whether  the  plaintiff"  had  been  married  before  she  was  mar- 
ried to  the  defendant.  It  appears  from  the  testimony  of  the 
plaintiff"  herself  that  she  lived  and  cohabited  with  one  John 
McAllister  for  more  than  a  year,  when  she  was  fifteen  or  six- 
teen years  **•  old;  but  she  testifies  that  they  were  not  mar- 
ried, and  that  the  defendant  was  informed  with  regard  to  it 
before  their  marriage.  At  the  conclusion  of  the  trial  the 
court  made  special  findings  of  fact,  among  which  are  findings 
that  the  parties  were  married,  as  alleged  in  the  plaintiff's  peti- 
tion; that  at  the  time  of  the  marriage  the  plaintiff"  was  preg- 
nant with  a  child,  of  which  the  defendant  was  the  father;  that 
the  defendant  instituted  an  action  in  Colorado  to  obtain  a 
divorce  on  the  ground  of  previous  marriage  and  adultery  on 
her  part;  that  the  plaintiff"  in  this  action  had  no  actual  notice 
of  the  pendency  of  said  case;  that  a  decree  of  divorce  was 
granted  in  said  case;  that  said  decree  was  obtained  by  false 
testimony  offered  by  the  defendant;  that  at  the  time  the 
defendant  returned  to  Kan.«as  he  had  property  of  the  value 
of  about  two  hundred  and  fifty  dollars.  The  court  there- 
upon, as  a  conclusion,  sustained  the  Colorado  decree  of 
divorce,  and  granted  the  plaintiff  two  hundred  dollars  as 
alimony,  and  also  adjudged  that  he  pay  the  costs.  Of  this 
judgment  he  complains.     While  the  court  found  that  the 
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Colorado  divorce  was  obtained  by  false  testimony,  it  did  not 
find  that  the  plaintiff  in  that  action  knew  that  such  testimony- 
was  false,  and  inasmuch  as  the  trial  court  sustained  the  valid- 
ity of  the  Colorado  decree,  all  presumptions  are  in  its  favor. 
More  than  that,  however,  the  validity  of  that  decree  and  of 
the  subsequent  marriage  of  the  defendant  are  not  challenged 
in  this  court.  We  then  are  left  only  to  determine  the  question 
whether  a  decree  for  alimony  can  be  sustained  under  the  cir- 
cumstances, where  it  is  conceded  that  the  defendant  had. 
obtained  a  valid  decree  of  divorce  before  his  second  marriage.. 
The  question  litigated  on  the  trial  as  to  whether  the  plaintiff 
had  a  husband  living  at  the  time  of  her  marriage  with  the 
defendant  was  resolved  by  the  trial  court  in  favor  of  the 
plaintiff,  on  conflicting  testimony.  We  therefore  need  not 
consider  that  matter. 

The  Colorado  statutes,  with  reference  to  the  granting  of 
divorce  and  alimony,  were  not  introduced  in  evidence  at  the 
trial.     We  must  then  assume  that  the  law  of  that  state  is  the 
same  as  the  law  of  Kansas:  Furrow  v.  Chapin,  13  Kan.  107;. 
Kansas  Pac.  Ry.  Co.  v.  Cutter^  16  Kan.  568;  French  v.  Pease,  . 
10  '*''  Kan.  51.    The  Colorado  decree  merely  grants  a  divorce, 
and  contains  no  provision  whatever  with  reference  to  property. 
It  then  only  remains  to  determine  whether,  under  the  laws  of 
Kansas,  long  after  a  decree  of  divorce  has  been  rendered,  after 
one  of  the  parties  has  married  and  become  the  father  of  a 
family  of  children,  the  divorced  wife  can  prosecute  an  inde- 
pendent action  and  obtain  a  judgment  for  alimony.     Under- 
section  646  of  the  Civil  Code,  it  is  provided: 

"If  the  divorce  shall  be  granted  by  reason  of  the  fault  or 
aggression  of  the  wife,  the  court  shall  order  restoration  to  her 
of  the  whole  of  her  property,  lands,  tenements,  and  heredita- 
ments owned  by  her  before,  or  by  her  separately  acquired 
after,  such  marriage,  and  not  previously  disposed  of,  and  also 
such  share  of  her  husband's  real  and  personal  property,  or 
both,  as  to  the  court  may  appear  just  and  reasonable;  and 
she  shall  be  barred  of  all  right  in  all  the  remaining, 
lands  of  which  her  husband  may  at  any  time  have  been 
seised." 

Section  647  contains  the  provision  that  "a  divorce  granted 
at  the  instance  of  one  party  shall  operate  as  a  dissolutiorv 
of  the  marriage  contract  as  to  both,  and  shall  be  a  bar  to 
any  claim  of  the  party  for  whose  fault  it  was  granted  in  or 
to  the  property  of  the  other,  except  in  cases  where  actual 
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iraud  shall  have  been  committed  by  or  on  behalf  of  the  sno- 
cessful  party." 

In  the  case  of  Letois  ▼.  Lewis,  15  Kan.  181,  it  was  held: 
^*  Where  a  decree  of  divorce  was  duly  and  legally  entered, 
after  service  by  publication,  and  the  mailing  of  a  copy  of  the 
petition  and  publication  notice,  as  required  by  section  641  of 
the  code,  held  that  the  defendant  could  not  come  in  under 
section  77  of  the  code,  and  upon  the  showing  of  want  of  actual 
notice  have  the  decree  set  aside,  and  be  let  in  to  defend. 

"  Where  the  decree  of  divorce  contained  no  other  order  con- 
cerning property  than  one  barring  defendant  of  all  right  and 
interest  in  the  property  of  plaintiff,  held,  that  this  order  must 
'■tand  with  the  decree,  and,  the  decree  being  undisturbed,  the 
'Order  could  not  be  set  aside." 

This  case  was  decided  long  before  the  amendment  render- 
ing it  unlawful  for  either  of  the  parties  to  a  judgment  of 
divorce  to  marry  within  six  months  after  the  rendition  of  the 
''*^  judgment.  It  is  the  general  policy  of  the  law,  strongly 
adhered  to  by  this  court  in  its  prior  decisions,  to  require 
every  question  properly  involved  in  any  suit  to  be  disposed 
of  by  the  judgment  finally  rendered  in  the  case:  Board  of 
Commra.  v.  Welch,  40  Kan.  767;  Bierer  v.  Fretz,  37  Kan.  27; 
Wichita  etc.  R.  R.  Co.  v.  Beehe,  39  Kan.  465;  Westhrook  v. 
Mize,  35  Kan.  299;  Chicago  etc.  R.  R.  Co.  v.  Board  of  Commrs., 
47  Kan.  766.  Under  the  law  of  Kansas,  the  court  rendering 
judgment  in  an  action  for  divorce  is  authorized,  on  a  proper 
showing,  to  grant  alimony,  whether  the  divorce  be  allowed  or 
not.  If  the  divorce  is  granted,  it  operates  as  an  absolute  dis- 
-€olution  of  the  marriage  tie.  Whatever  orders  with  reference 
to  alimony  or  a  division  of  the  property  are  desired  by  either 
party  may  then  be  considered  and  determined  by  the  court. 
If  they  may  be  so  considered  and  determined,  and  a  party 
neglects  to  require  such  determination,  the  judgment  is  as 
full  and  complete  a  bar  as  if  the  question  had  been  fully  tried 
and  determined.  Within  the  case  of  Lewis  v.  Lewis,  15  Kan. 
181,  though  the  rule  declared  may  sometimes  work  great 
hardships,  a  judgment  on  service  by  publication  is  as  eflFec- 
tual  as  where  personal  service  is  made.  We  conclude,  then, 
that,  under  the  evidence  and  the  finding  of  the  court  sustain- 
ing the  Colorado  divorce,  the  parties  were  not  husband  and 
wife  either  at  the  time  the  suit  was  commenced  or  when  it 
was  finally  determined,  and  that  the  court  was  without  power 
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to  grant  alimony  to  the  plaintiff  while  sustaining  the  Colo- 
rado dirorce  made  so  long  before. 

The  judgment  is  reversed,  with  the  direction  to  enter  a 
judgment  in  favor  of  the  defendant  on  the  findings  of  the 
court. 

All  the  justices  concurred. 

Markiagb  aud  Ditorci — CoNCLDSiYsirKss  ov  Dborei  of  DrVORCB. — A 
<lecree  in  an  action  of  divorce  between  the  same  parties  for  the  same  cans* 
of  action  bars  the  re-examination  of  the  same  facts  in  a  subsequent  case: 
Farquar  v,  Farquar,  20  Or.  69;  23  Am.  St.  Rep.  93,  and  note.  A  decree 
rendered  in  an  action  for  divorce  dismissing  the  libel  therefor  upon  a  hearing 
apon  the  merits  is  a  bar  to  a  subsequent  libel  for  the  same  cause  of  action 
between  the  same  parties:  Broum  v.  Brown,  37  N.  H.  536;  75  Am.  Dec.  154. 
A  subsequent  decree  of  divorce  does  not  vacate  a  previous  decree  for  alimony 
due  anterior  to  its  rendition:  Haitison  v.  Harrison,  20  Ala.  629;  56  Am. 
Dec.  227.  A  decree  of  divorce  against  a  nonresident  defendant,  who  appear* 
to  have  been  served  with  process,  where  the  complainant  was  within  the 
jorisdictioQ,  though  effective  in  a  sister  state  so  far  as  the  dissolution  of  the 
marriage  is  concerned,  may  not  be  so,  perhaps,  with  respect  to  any  allow- 
ance therein  directed  to  be  paid  by  the  defendant:  Hard'mg  y.  Alden,  9 
GreeuL  140;  23  Am.  Dec.  649,  and  note;  Rigney  v.  Signey,  127  N.  Y.  408; 
24  Am.  St.  Rep.  462,  and  note.  This  question  is  thoroughly  treated  in  th« 
monographic  oote  to  Boyldn  v.  Rain^  65  Am.  Dec.  355-361. 


Berry  v.  Kansas  City,  Fort  Scott,  and  Mem- 
phis Kailroad  Company. 

[62  Kansas,  759.] 
Apfrllatb  Practice — Directino  Judgment. — A  case  made  containing  all 
the  pleadings,  the  general  verdict,  the  special  findings,  the  motions  for 
judgment,  and  for  a  new  trial,  and  so  much  of  the  proceedings  as  may  b« 
necessary  to  present  the  error  complained  of,  is  snfificient  to  anthorize 
the  appellate  court  to  direct  what  judgment  the  lower  court  should  bar* 
rendered  in  the  case. 

COWSTITUTIONAL    LaW— AMENDMENT   OF   STATUTE — CHANGE   OF    RemEDT. — 

When  a  statute  provides  that  the  personal  representative  of  a  person 
killed  by  the  wrongful  act  of  another  may  maintain  an  action  therefor, 
for  the  exclusive  benefit  of  the  widow  and  children,  or  the  next  of  kin 
of  the  deceased,  and  a  subsequent  supplementary  act  merely  provides 
how  that  action  may  be  enforced  for  the  benefit  of  the  family  of  a  per> 
son  so  killed,  when  the  residence  of  the  deceased  person,  at  the  time  of 
bis  death,  is  in  another  state,  or  when  no  personal  representative  has 
been  appointed,  such  supplementary  act  does  not  create  a  new  cause  of 
action,  but  is  simply  a  change  of  remedy;  nor  is  it  in  conflict  with  a 
constitutional  provision  providing  that  "no  law  shall  b«  revised  or 
amended,  unless  the  new  act  contains  the  entire  act  revised,  or  the  sec- 
tion or  sections  amended,  and  the  section  or  sectiona  amended  shall  be 
repealed." 
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Railroads  —  Consolidation.  —  When  one  railroad  is  consolidated  with 
another,  or  others,  under  a  new  name,  it  ceases  to  exist  as  a  corporation. 

Railboads  —  CJoNSOLiDATiOK — LIABILITIES. — When  two  or  more  railroad 
companies  are  consolidated  under  the  statutes  of  a  state,  the  new,  or 
consolidated,  company  is  answerable  for  the  obligations  of  the  old,  or 
constituent,  company,  or  companies,  including  torts,  in  the  absence  uf 
all  evidence  or  stipulations  to  the  contrary. 

Action  to  recover  damages  for  wrongful  death.  W.  Y. 
Berry,  an  engineer  of  the  Missouri  Pacific  Railway  Company, 
which  company  at  that  time  was  operating  the  Missouri, 
Kansas,  and  Texas  Railway,  was  killed  while  on  duty  in 
Bourbon  county,  Kansas,  by  a  train  of  the  Kansas  City,  Fort 
Scott,  and  Gulf  Railroad  Company,  which,  four  months  after 
the  accident,  was  consolidated  with  other  railroads  under  the 
laws  of  Kansas,  and  became  the  Kansas  City,  Fort  Scott,  and 
Memphis  Railroad  Company.  At  the  time  of  the  accident. 
Berry  was  a  resident  of  Sedalia,  Missouri,  where  his  wife  and 
two  children  resided.  He  died  intestate,  and  no  adminis- 
trator of  his  estate  was  ever  appointed  in  Kansas  or  Missouri. 
In  April,  1889,  his  widow  brought  this  action  against  the 
Kansas  City,  Fort  Scott,  and  Memphis  Railroad  Company, 
alleging  that  her  husband  was  killed  by  the  negligent  opera- 
tion of  the  Kansas  City,  Fort  Scott,  and  Gulf  Railroad.  Mrs. 
Berry  obtained  a  general  verdict  for  five  thousand  dollars  dam- 
ages, and  the  jury  also  returned  the  following  special  findings: 

"Q.  1.  Was  the  plaintiff  the  wife  of  William  Y.  Berry? 
A.  Yes.  Q.  2.  Was  said  William  Y.  Berry  killed  on  Decem- 
ber 24,  1887?  A.  Yes.  Q.  3.  Did  the  said  William  Y.  Berry 
die  without  leaving  any  will?  A.  Yes.  Q.  4.  Were  the  plain- 
tiff, Mrs.  Berry,  and  her  husband,  on  December  24,  1887,  up 
to  the  time  of  his  death,  residents  and  citizens  of  the  state  of 
Missouri?  A.  Yes.  Q.  5,  What  was  the  age  and  occupation 
of  the  said  William  Y.  Berry  at  the  time  of  his  death?  A. 
Age,  32  years;  occupation,  locomotive  engineer.  Q.  6.  What 
wages,  as  engineer,  did  said  William  Y.  Berry  receive  up  to 
and  prior  to  his  death?  A.  At  an  average  of  one  hundred 
and  thirty  dollars  per  month.  Q.  7.  Did  the  deceased,  Will- 
iam Y.  Berry,  maintain  his  said  wife  and  children  before  his 
said  killing?  A.  Yes.  Q.  8.  Was  any  executor  or  adminis- 
trator appointed  of  the  estate  of  William  Y.  Berry,  deceased  ? 
A.  No.  Q.  9.  What  was  the  condition  of  the  health  of  said 
William  Y.  Berry  at  the  time  of  his  death?  A.  Good.  Q.  10. 
In  what  county  and  state  did  the  death  of  William  Y.   Berry 
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take  place,  on  December  24, 1887?  A.  Bourbon  county,  Kan- 
sas. Q.  11.  Was  the  Kansas  City,  Fort  Scott,  and  Gulf 
Railroad  constructed  and  in  operation  in  Bourbon  county, 
Kansas,  on  December  24,  1887?  A.  Yes.  Q.  12.  Did  the 
Kansas  Cit}^  Fort  Scott,  and  Gulf  Railroad  Company  con- 
solidate with  other  railroad  companies  in  April,  1888,  and 
thereby  form  the  Kansas  City,  Fort  Scott,  and  Memphis  Rail- 
road Company?  A.  Yes.  Q.  13.  Was  the  Kansas  City,  Fort 
Scott,  and  Gulf  Railroad  Company  operating  the  Kansas 
City,  Fort  Scott,  and  Gulf  Railroad  on  December  24,  1887? 
A.  Yes.  Q.  14.  If  said  William  Y.  Berry  was  killed  by  the 
negligence  of  the  Kansas  City,  Fort  Scott,  and  Gulf  Railroad 
Company,  on  December  24,  1887,  in  what  did  that  negligence 
consist?  A.  1.  By  not  bringing  their  train  to  a  full  s^p 
before  reaching  a  crossing;  2.  By  running  at  too  high  rate 
of  speed  on  approaching  a  grade  crossing;  3.  By  the  head 
brakeman  not  being  at  his  post  on  approaching  a  crossing. 
Q.  15.  If  William  Y.  Berry  was  guilty  of  any  contributory 
negligence,  in  what  did  it  consist?  A.  He  was  not  guilty 
of  any  contributory  negligence."  The  defendant  objected 
to  the  reception  of  the  general  verdict,  and  the  special 
questions  and  answers,  and  the  court  declined  to  receive 
or  record  them  as  a  verdict,  but  permitted  them  to  be  filed, 
that  the  whole  proceedings  might  appear  on  the  record. 
The  defendant  then  filed  the  following  motion:  "And  now 
that  the  jury  has  brought  in  a  general  verdict  for  the 
plaintiff,  together  with  certain  answers  to  special  ques- 
tions, propounded  by  plaintiff's  counsel,  the  defendant  asks 
the  court  to  instruct  and  require  the  jury  to  bring  in  a  gen- 
eral verdict  in  favor  of  defendant,  upon  the  unquestioned 
law  of  the  case.  Wallace  Pratt,  W.  C.  Perry,  C.  W.  Blair, 
defendant's  attorneys."  Plaintiff  objected  to  the  bearing  or 
presentation  of  said  motion.  The  court  overruled  the  objec- 
tion. Plaintiff  excepted,  and  the  court  thereupon  ordered 
the  jury  to  find  the  following  verdict  for  defendant:  "  We, 
the  jury,  find  for  the  defendant.  W.  H.  Gillett,  foreman." 
The  plaintiff  then  filed  a  petition  to  set  aside  such  general 
verdict,  moved  the  court  to  render  judgment  in  her  favor  on 
the  special  findings  and  general  verdict  found  in  her  favor, 
and  then  moved  for  a  new  trial.  All  of  such  motions  were 
in  turn  overruled.  Judgment  for  defendant,  and  plainti£F 
appealed. 
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E.  F.  Ware,  for  the  plaintiff  in  eiTor. 

WaUaee  Pratty  W.  0.  Perry,  and  C.  W.  Blair,  for  the  defend- 
ant in  error. 

''••  HoBTON,  C.  J.  We  are  called  upon  to  review  the  action 
of  the  trial  court  upon  the  cape  made.  It  is  insisted  by  the 
counsel  of  the  railroad  company  that  the  petition  in  error 
should  be  dismissed  because  the  testimony  produced  upon  the 
trial  is  not  preserved  in  the  record,  and  therefore  that  this 
court  cannot  determine  whether  the  trial  court  committed 
any  error  in  directing  a  verdict  for  the  company.  The  tes- 
timony is  not  before  us,  and,  if  the  case  made  did  not  con- 
tain '*''  statements  explanatory  of  the  rulings  of  the  trial 
court,  then,  upon  the  authorities  cited  in  behalf  of  the  com- 
pany, the  motion  to  dismiss  would  have  to  be  sustained. 
Section  547  of  the  Civil  Code,  however,  specifically  provides 
that — 

"A  party  desiring  to  have  any  judgment  or  order  of 
the  district  court,  or  a  judge  thereof,  reversed  by  the  supreme 
court,  may  make  a  case  containing  a  statement  of  so  much 
of  the  proceedings  and  evidence  or  other  matters  in  the 
action  as  may  be  necessary  to  present  the  errors  complained 
of  to  the  supreme  court." 

In  this  case,  the  pleadings,  the  general  verdicts,  the  spe- 
cial findings,  the  motions,  and  the  judgment  are  all  properly 
incorporated  in  the  record,  and,  in  addition  thereto,  a  state- 
ment is  contained  of  so  much  of  the  proceedings  as  is  necessary 
to  present  the  errors  complained  of.  It  appears  from  the  case 
made  that,  upon  the  trial,  the  plaintifiF  introduced  her  testi- 
mony; that  the  railroad  company  demurred  thereto;  that  the 
demurrer  was  overruled;  that  the  railroad  company  then 
introduced  its  evidence;  that  the  plaintiff  introduced  her  evi- 
dence in  rebuttal;  and  that,  at  the  close  of  all  the  testimony, 
the  trial  judge  stated  *'  he  had  made  up  his  mind  the  plaintiff 
could  not  recover,  under  the  law  of  the  case,  and  that  he 
should  instruct  the  jury  to  find  a  verdict  for  the  railroad  com- 
pany." The  plaintiff's  counsel  then  asked  "the  court  that, 
to  avoid  another  expensive  trial  the  jury  be  permitted  to 
make  special  findings  of  fact  in  the  case,  in  order  that  the 
whole  facts  of  the  case  might  go  to  the  supreme  court,  to  the 
end  that,  if  the  law  and  the  testimony  authorized  the  judg- 
ment in  favor  of  the  plaintiff,  the  supreme  court  could,  upon 
such  facts  and  the  law,  direct  the  judgment  to  be  given." 
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The  court  granted  this  request,  "  and  directed  such  course  to 
be  pursued."  Thereafter,  the  jury  retired,  and  after  agreeing 
upon  a  general  verdict  and  the  answers  to  special  questions^, 
returned  the  same  into  court.  When  the  jury  returned  their 
verdict  and  the  answers  to  special  questions,  no  motion  was 
was  made  to  set  the  general  verdict  aside,  or  to  set  aside  any 
of  the  special  answers.  The  counsel  of  the  railroad  '•*  com- 
pany requested  the  trial  court,  notwithstanding  such  general 
verdict  and  special  findings,  to  direct  a  general  verdict  ir* 
favor  of  the  defendant,  '*  upon  the  unquestioned  law  of  th©^ 
case."  We  must  therefore  assume,  upon  the  record,  that  "the 
whole  facts  of  the  case"  were  presented  in  the  court  below, 
and  are  now  presented  to  us  upon  the  special  findings  and 
the  general  verdict  returned  by  the  jury  in  the  first  instance. 
The  trial  court  decided,  upon  the  facts  as  presented  by  the 
jury,  that  the  railroad  company  was  entitled  to  a  verdict  in 
its  favor,  and  acted  accordingly.  Therefore,  the  only  question 
upon  the  record  for  us  to  pass  upon  is,  What  judgment  should 
be  given  upon  the  facts  of  the  case  as  found  by  the  jury? 

It  is  the  contention  of  the  plaintiff,  under  the  provisions  of 
sections  422  and  422  a  of  the  Civil  Code,  and  from  the  obliga- 
tion of  the  Kansas  City,  Fort  Scott,  and  Meropliis  Railroad 
Company,  as  successor  of  the  Kansas  City,  Fort  Scott,  and 
Gulf  Railroad  Company,  one  of  the  constituent  corporation* 
of  which  it  is  composed,  that  the  trial  court  should  have  ren- 
dered judgment  in  favor  of  the  plaintiff,  and  agninpt  the  rail- 
road company,  upon  the  general  verdict  first  returned  by  the 
jury,  and  their  special  findings  of  fact.  On  the  other  handt 
the  railroad  company  insists  that  section  422  a  is  unconstitu- 
tional, because  it  is  an  attempted  amendment  of  section  422 
of  the  code,  in  violation  of  section  16,  article  2,  of  the  con- 
stitution, which  ordains  that  "no  law  shall  be  revised  or 
amended  unless  the  new  act  contains  the  entire  act  revised  or 
the  section  or  sections  amended,  and  the  section  or  sections 
amended  shall  be  repealed,"  and  that,  if  section  422  a  is  con- 
stitutional it  cannot  afiect  this  case,  because  there  was  no 
cause  of  action  thereunder  on  the  24th  of  December,  1887,  as 
that  act  was  not  passed  until  March  22,  1889 — more  than  a 
year  after  the  death  of  William  Y.  Berry.  It  is  further 
claimed  that  the  Kansas  City,  Fort  Scott,  and  Memphis  Rail- 
road Company  is  not  answerable  for  the  debts,  obligations,  or 
torts  of  the  Kansas  City,  Fort  Scott,  and  Qulf  Railroad  Com- 
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pany  in  the  absence  of  any  testimony  ''*•  tending  to  shove 
that  it  assumed  its  debts,  obligations,  and  torts. 

Section  422  reads:  "When  the  death  of  one  is  caused  by 
the  wrongful  act  or  omission  of  another,  the  personal  repre- 
sentatives of  the  former  may  maintain  an  action  therefor 
against  the  latter,  if  the  former  might  have  maintained  an 
action,  had  he  lived,  against  the  latter  for  an  injury  for  the 
same  act  or  omission.  The  action  must  be  commenced  within 
two  years.  The  damages  cannot  exceed  ten  thousand  dollars, 
and  must  inure  to  the  exclusive  benefit  of  the  widow  and 
children,  if  any,  or  next  of  kin,  to  be  distributed  in  the  same 
manner  as  personal  property  of  the  deceased." 

Section  422a  provides:  "That  in  all  cases  where  the  resi- 
dence of  the  party  whose  death  has  been,  or  hereafter  shall  be, 
caused  as  set  forth  in  section  422  of  chapter  80,  Laws  of  1868, 
is  or  has  been  at  the  time  of  his  death  in  any  otlier  state  or 
territory,  or  when,  being  a  resident  of  this  state,  no  personal 
representative  is  or  has  been  appointed,  the  action  provided 
in  said  section  422  may  be  brought  by  the  widow,  or,  where 
there  is  no  widow,  by  the  next  of  kin  of  such  deceased." 

Said  section  422  a,  being  section  1  of  chapter  131,  Laws  of 
1889,  is  not  subject  to  the  constitutional  objection  urged 
against  it,  for  it  is  not  an  amendment  of  section  422.  That 
€ection  is  still  in  full  force,  and  is  not  repealed,  but  stands 
as  it  did  before  the  act  of  1889  was  passed.  If  a  personal 
representative  has  been  appointed,  he  may  still  maintain  the 
action,  as  provided  in  section  422,  the  same  as  if  the  act  of 
1889  had  not  passed,,  and  hence  the  act  of  1889  does  not 
violate  any  provision  of  the  constitution:  State  v.  Cross,  38 
Kan.  696.  Section  422  gives  an  action  for  the  exclusive  bene- 
fit of  the  widow  and  children,  if  any,  or  next  of  kin,  of  the 
deceased  person.  The  action  must  be  commenced  within  two 
years,  and  the  damages  cannot  exceed  ten  thousand  dollars. 
That  section  requires  that  the  personal  representative  of  the 
deceased  must  bring  the  action,  but  it  is  not  for  his  benefit, 
nor  for  the  estate  for  which  he  acts.  Section  422  a  is  supple- 
vmental.  The  prior  '''•  section  grants  a  remedy  to  the  fami- 
lies of  persons  killed  by  the  wrongful  act  or  omission  of 
-another;  and  section  422  a  merely  provides  how  that  action 
may  be  enforced  for  the  benefit  of  families  of  persons  so 
liilled,  when  the  residence  of  the  deceased  person,  at  the  time 
of  his  death,  is  in  another  state,  or  when  no  personal  repre- 
43entative  has  been  appointed.     It  is  an  act  to  carry  into  force 
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the  cause  of  action  created  by  section  422.  It  does  not  create 
a  new  cause  of  action.  No  amount  of  damages  or  any  limi- 
tation is  stated  therein.  It  is  simply  a  change  of  remedy. 
Its  purpose  is  that  the  cause  of  action  given  by  section  422 
shall  not  lapse  or  be  abortive  by  reason  of  the  nonresidence 
of  the  deceased,  or  the  nonappointment  of  a  personal  repre- 
sentative. Under  both  sections  the  damages  must  inure  to 
the  exclusive  benefit  of  the  widow  and  children,  if  any,  or 
next  of  kin  of  the  deceased.  If  section  422  had  given  the 
personal  representative  or  administrator  a  cause  of  action  for 
his  own  benefit,  or  for  the  benefit  of  the  estate  for  which  he 
acts,  there  would  be  much  force  in  the  argument  that  section 
422  a  does  not  affect  this  case.  Therefore,  although  William 
Y.  Berry  was  killed  on  December  24,  1887,  his  widow,  under 
the  provisions  of  section  422  a,  can  maintain  this  action;  in 
other  words,  can  enforce  the  cause  of  action  given- by  section 
422  for  the  benefit  of  herself  and  children:  Commissioners  of 
Sedgwick  Co.  v.  Bunker,  16  Kan.  498;  Wade  on  Retroactive 
Laws,  sees.  24,  83,  214;  Cooley's  Constitutional  Limitations, 
star  pages  361,  371,  373,  581. 

Paragraph  1268,  General  Statutes  of  1889,  provides,  among 
other  things,  that — 

"  Any  two  or  more  railroad  companies  in  this  state  .... 
are  hereby  authorized  to  consolidate  and  form  one  company, 
....  with  all  the  rights,  powers,  privileges,  and  immunities, 
and  subject  to  all  the  obligations  and  liabilities  to  the  state 
which  belonged  to  or  rested  upon  either  of  the  companies 
making  such  consolidation." 

It  would  not  be  a  strained  construction  to  liold  that  "all 
obligations,"  as  used  in  the  statute,  compel  the  consolidated 
or  new  company  to  pay  all  claims,  debts,  or  other  pecuniary 
"'*  demands  of  each  of  the  original  companies.  If  obliga- 
tions to  the  state  only  were  intended,  it  would  not  have  been 
necessary  to  have  added  the  word  "liabilities"  to  the  state, 
because  "liability"  is  defined  as  "the  state  of  being  liable; 
as,  the  liability  of  an  insurer;  liability  to  the  law;  responsi- 
bility, accountableness,  accountability,  bounden  duty";  and 
"obligation"  is  also  defined  as  "that  which  obligates  or  con- 
strains; the  binding  power  of  a  promise  or  a  contract;  a  bond 
with  a  condition  annexed,  and  a  penalty  for  nonfulfillment. 
In  a  larger  sense  it  is  an  acknowledgment  of  a  duty  to  pay  a 
certain  sum  or  do  a  certain  thing;  responsibility,  accountable- 
nesH,  bond  of  duty."     To  hold  that  "  obligations"  and  "liabil- 
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ities"  are  limited  to  the  state  only  would  be  to  say  that  th« 
legislature  was  guilty  of  a  repetition  of  the  same  meaning  in 
different  words.  On  the  other  hand,  if  "obligations"  and 
** liabilities"  are  both  given  their  full  force  and  effect,  "obli- 
gations" may  be  construed  as  embracing  all  pecuniary  duties 
in  the  way  of  being  answerable  for  debts,  demands,  torts,  etc.; 
"liabilities"  may  mean  the  burdens  imposed  by  the  constitu- 
tion and  the  statutes;  that  is,  the  responsibility  or  bounden 
duty  to  the  state  under  the  constitution  and  statutes. 

"  Where  a  railroad  company  is  consolidated  with  other  rail- 
road companies  under  a  new  name  it  ceases  to  exist  as  a  cor- 
poration, and  an  action  brought  by  or  against  such  railroad 
company  before  its  consolidation  cannot  afterwards  be  prose- 
cuted by  or  against  it  in  its  original  name":  Kansas  etc.  Ry. 
Co.  V.  Smith,  40  Kan.  192. 

The  legislature  could  not  have  intended  that  a  railroad 
company,  by  consolidating  with  other  railroad  companies, 
could  thereby  relieve  itself  of  all  of  its  debts,  demands,  and 
torts,  and  yet,  if  the  theory  of  the  railroad  company  is  true, 
a  railroad  comj'>any,  by  becoming  consolidated  with  another 
company,  is  discharged  of  its  debts  and  obligations;  at  least, 
an  action  cannot  be  maintained  against  the  old  company,  as 
it  ceased  to  exist  as  a  corporation  after  its  consolidation;  and, 
if  the  consolidated  or  new  company  is  not  answerable  to 
creditors  and  others  for  the  debts  and  other  obligations  of 
the  "•  old  company,  there  is  no  corporation  in  existence 
against  which  an  action  can  be  maintained. 

But  even  if  the  statute  is  not  construed  as  indicated,  yet, 
under  the  authorities,  where  two  or  more  railroad  companies 
are  consolidated  under  the  statutes  of  the  state,  the  new  or 
consolidated  company  is  answerable  for  the  obligations  of  the 
old  or  constituent  companies,  including  torts,  in  the  absence 
of  all  evidence  or  stipulations  to  the  contrary.  Field  on  Cor- 
porations, section  435,  states: 

"  The  general  rule  is,  that  the  rights  of  creditors  against 
the  old  companies  revive  against  the  new  one  created  by  the 
consolidation,  as  we  have  just  noticed,  and  that  it  becomes 
substituted  for  the  former  ones.  Provision  is,  perhaps,  gener- 
ally made  by  statute  or  by  articles  of  agreement,  as  provided 
by  law,  for  the  payment  of  the  creditors,  and  the  satisfaction 
of  the  obligations  of  the  consolidating  companies;  and  some- 
times these  provide  that  such  companies  shall  continue  for 
the  purpose  of  adjusting  their  outstanding  obligations,  includ- 
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ing  their  torts.  But  even  where  no  such  provision  is  made, 
but  the  consolidation  is  lawfully  consummated,  the  new  com- 
pany has  been  held  liable  to  all  obligations  of  the  former 
ones,  from  the  very  necessity  of  the  case,  and  to  prevent  the 
failure  of  justice." 

In  Thompson  v.  Abbott^  61  Mo.  176,  it  was  decided  that 
"  where  one  corporation  goes  entirely  out  of  existence  by 
being  annexed  to,  or  merged  in,  another,  where  no  arrange- 
ments are  made  respecting  the  property  and  liabilities  of  the 
corporation  that  ceases  to  exist,  the  subsisting  corporation 
will  be  entitled  to  all  the  property,  and  answerable  for  all  the 
liabilities":  See,  also,  3  Wood's  Railway  Law,  sec.  486,  p. 
1680;  Morawetz  on  Private  Corporations,  sees.  809,  955,  956; 
Chicago  etc.  R.  R.  Co.  v.  MoffitU  75  111.  524. 

The  case  of  Whipple  v.  Union  Pacific  Ry.  Co.,  28  Kan.  474. 
is  cited,  to  the  effect  that  the  new  or  consolidated  company 
cannot  be  held  for  the  obligations  of  either  of  the  constituent 
companies,  "only  by  and  to  the  extent  of  an  expressed  stipu- 
lation," That  language  was  used  in  the  opinion  of  Mr.  Jus- 
tice Brewer,  speaking  for  the  court,  upon  the  facts  disclosed 
"■  in  that  case.  The  Kansas  Pacific  Railway  Company  was 
guilty  of  the  wrong  alleged  in  that  case,  and  there  was  a  sort 
of  amalgamation  or  consolidation  afterwards  with  the  Union 
Pacific  Railway  Company  under  an  act  of  Congress,  but  not 
under  the  statutes  of  Kansas.  In  that  case  it  was  shown 
upon  the  trial  that  the  Kansas  Pacific  Railway  Company  did 
not  cease  to  exist  after  its  consolidation  with  the  Union  Pacific; 
that  the  old  company  "had  not  attempted  to  assume  a  new 
name,  to  change  its  old,  or  permit  itself  to  be  known  by  a 
new  name,"  and  that  in  the  written  agreement  executed  by 
the  Union  Pacific  and  the  Kansas  Pacific  Railway  Companies 
it  was  expressly  provided: 

"The  new  company  hereby  formed  does  not  herein  assume 
any  separate  or  individual  liability  for  the  outstanding  debts, 
obligations,  and  liabilities  of  the  respective  constituent  com- 
panies, whose  several  and  separate  existence  as  to  third  par- 
ties shall,  as  respects  such  debts,  obligations,  and  liabilities  of 
every  kind  and  nature,  still  continue,  notwithstanding  these 
articles  of  union  and  consolidation." 

The  Whipple  case,  therefore,  does  not  decide,  as  claimed, 
that  when  two  or  more  companies  are  consolidated  under  the 
statute''  of  this  state,  the  new  company  is  not  liable  for  the 
obligations  oi  the  former  ones,  unless  an  expressed  stipula- 
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lion  aesuming  such  obligations  is  shown  to  exist.  That  case 
was  decided  upon  the  facts  disclosed,  and  not  upon  the 
absence  of  an  agreement  of  the  assumption  of  obligations. 
It  was  disposed  of  righily  upon  the  facts  established,  and  we 
fully  approve  the  decision. 

Upon  the  whole  record,  our  conclusion  is,  that  the  law  of 
the  case  in  the  court  below,  and  in  this  court,  was  and  is  with 
the  plaintiff.  Therefore,  the  trial  court  committed  error  in 
refusing  to  receive  the  general  verdict  and  the  special  find- 
iigs  of  the  jury,  and  in  directing  another  verdict,  and  in 
rendering  the  judgment  thereon.  The  judgment  of  the  district 
court  will  be  reversed,  and,  upon  the  special  findings  and  the 
general  verdict,  judgment  will  be  directed  for  the  ""^  plain- 
tiff, Mrs.  Helen  A.  Berry,  and  against  the  railroad  company. 

All  the  justices  concurred. 

Appeal — Directing  Final  Judgment. — If  a  cause  comes  before  the 
court  on  an  appeal  from  an  interlocutory  order,  and  the  whole  merits  of  the 
case  appear,  the  court  will  make  a  final  decree,  and  decide  upon  the  whole 
merits  of  the  case:  Bus?i  v.  Livingston,  2  Caines  Cas.  66;  2  Am.  Dec.  316; 
Le  Cuen  v.  Oonierneur,  1  Johns.  Caa  436;  1  Am.  Dec.  121.  A  judgment 
appealed  from  will  be  avoided  if  erroneous,  and  the  judgment  wliich  should 
have  been  given  will  be  rendered:  Chapman  v.  Neio  Orleans  etc.  B.  R.  Co., 
21  La.  Ann.  224;  99  Am.  Dec.  722,  and  note.  Where  the  facts  are  not  in 
dispute,  and  all  the  matters  appear  on  the  face  of  the  record,  enabling  the 
a{>pellate  court  to  ascertain  and  declare  the  justice  of  the  case,  it  will  render 
such  a  judgment  as  will  secure  to  each  party  his  rights,  instead  of  remanding 
the  cause  for  a  new  trial;  McAfee  v.  Reynolds,  130  Ind.  33;  30  Am.  St.  Rep. 
194.  In  Illinois  the  appellate  court  may  render  final  judgm.ent  where  there 
is  no  evidence  tending  to  prove  the  issues  tendered,  so  that  the  trial  court 
■would  have  been  justified  in  directing  a  verdict:  Commercial  ttc.  Assn.  Co.  v. 
Srammon,  126  111.  355;  9  Am.  St,  Rep.  607. 

Statdtes — Amendments— Setting  Out  Original  Statute. — The  entire 
statute  need  not  be  set  forth  in  an  act  amending  it  by  adding  new  sections 
or  altering  old  ones.  It  is  only  when  all  the  sections  of  a  statute  are 
aniemied  that  the  entire  act  as  amended  must  be  set  out  in  the  amendatory 
atrttute:  State  v.  Thurston,  92  Mo.  325;  1  Am.  St.  Rep.  720,  and  note.  See 
People  v.  Squire,  107  N.  Y.  593;  1  Am.  St.  Rep.  893;  and  the  note  to  City  of 
Winona  v.  School  District,  12  Am.  St.  Rep.  695. 

Corporations— Consolidation — Effect  of. — The  consolidation  of  two 
corporations  into  one  new  one  ends  their  separate  existence,  and  vests  all 
their  effects  and  franchises  in  the  new  company:  Indianapolis  etc.  R,  R.  Co. 
V.  Jones,  29  Ind.  465;  95  Am.  Dec.  654;  Louisville  etc.  Ry.  Co.  v.  Blythe, 
69  Miss.  9S'.);  30  Am.  St.  Rep.  599,  and  note;  Louisville  etc.  Ry.  Co.  r. 
Summers,  li;!  Ind.  241.  For  a  full  discussion  of  this  question,  aee  th« 
extended  note  to  McMahon  v.  MoriHson,  79  Am.  Dec.  422. 

Corporations — Consolidation — Effect  as  to  Liabilities  of  N«w 
Company:  See  the  extended  note  to  McMahon  v.  Mornson,  79  Am.  Dec. 
426;  also  the  note  to  Pfeifer  v.  Sheboygan  etc.  R.  R.  Co.,  86  Am.  Dec.  754. 
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Bbbbt  V.  Kansas  City,  Fort  Scott,  and  Mem- 
phis Kailroad  Company. 

[52  Kansas,  774.] 

OOBPOKATIONS — COMSO LID ATION— LIABILITY  OF  NeW  CoRPOKATION. — WbcO 
one  corporation  goes  entirely  out  of  existence,  by  being  incorporated 
into  another  ander  a  new  name,  without  any  arrangement  or  agreemant 
made  respecting  tho  property  and  liabilities  of  the  corporation  whieb 
ceases  to  exist,  the  corporation  into  which  it  is  merged  succeeds  to  all 
its  property,  and  is  answerable  for  all  its  liabilities.  In  such  case  the 
debts  of  the  old  corporation  become,  by  implication,  the  obligations  of 
the  new  corporation. 

Appellate  Practice— Directino  Judgment. — If  special  findings  are  re- 
turned by  a  jury  under  the  direction  of  the  trial  court,  the  appellate 
court  may  direct  what  judgment  shall  be  rendered  upon  such  findings, 
when  they  are  not  excepted  to  as  against  the  facts. 

Action  to  recover  damages  for  wrongful  death  caused  by 
negligence.  The  facts  are  stated  in  Berry  v.  Kansas  City^ 
Fort  Scott,  and  Memphis  R.  R.  Co.,  ante,  p.  371,  and  the  opinion 
herein  is  the  one  rendered  on  the  petition  for  a  rehearing. 

Wallace  Pratt,  W.  C.  Perry,  and  Charles  W,  Blair,  for  tho 
motion. 

E.  F.  Ware,  contra. 

'**  Per  Curiam.  Upon  the  motion  for  a  rehearing  it  is 
insisted  again  that  on  the  record  the  Kansas  City,  Fort  Scott, 
and  Memphis  Railroad  Company  is  not  liable  for  the  wrong 
complained  of,  which  was  committed  by  the  Kansas  City, 
Fort  Scott,  and  Gulf  Railroad  Company  before  its  consolida- 
tion with  the  former  company.  We  did  not  rest  the  decision 
in  the  original  opinion  upon  the  ground  that  the  statute  made 
the  ''*  new  company  liable  for  the  torts  of  the  constituent 
companies.  It  was  intimated  that  the  statute  might  be  con- 
strued as  conferring  such  liability,  as  both  "obligations"  and 
"liabilities"  were  used:  Gen.  Stats,  of  1889,  par.  1268.  It 
might,  perhaps,  have  been  better  to  have  omitted  the  com- 
ments upon  the  statute:  Act  of  February  13,  1865;  Laws  of 
1865,  c.  44;  Gen.  Stats,  of  1889,  par.  1268.  It  was  decided, 
however,  that,  where  two  or  more  railroad  companies  were 
consolidated  under  the  statute,  the  new  company  is  answer- 
able for  the  obligations  of  the  constituent  companies,  includ- 
ing torts,  in  the  absence  of  any  arrangement  respecting  their 
liabilities.  Tb's  court  did  not  decide  that  a  consolidated 
company  could  not,  by  an  express  stipulation,  limit  its  lia- 
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bility  for  the  debts  and  torts  of  its  constituent  companies.  It 
is  doubtful,  however,  whether  the  new  company  can,  by 
express  agreement,  relieve  the  property  of  the  old  company, 
which  it  has  obtained  by  consolidation,  from  a  judgment 
recovered  against  the  new  company  by  a  creditor  of  the  old 
company. 

All  of  the  authorities  seem  to  agree  that,  "  unless  the  statute 
or  articles  of  consolidation  make  express  provision  therefor, 
the  new  corporation  assumes  all  the  liabilities  of  the  old  ones, 
at  least  in  equity,  to  the  extent  of  the  property  received  by  it 
from  the  old  corporation":  3  Wood's  Railway  Law,  sec.  486; 
Brum  ▼.  Merchant*'  Mut.  Int.  Co.^  16  Fed.  Rep.  140;  l^abash 
tic.  Ry.  Co.  v.  Ham,  114  U.  S.  587.  The  foundation  of  the 
liability  of  a  consolidated  corporation  may  rest  on  a  statute,  or 
on  an  agreement,  either  expressed  or  implied.  If  the  statute 
does  not  provide  that  the  new  company  shall  assume  the  debts 
and  liabilities  of  the  constituent  companies,  and  there  is  no 
express  agreement  respecting  the  same,  the  debts  of  the  orig- 
inal companies  follow  as  an  incident  of  the  consolidation,  and 
become,  by  implication,  the  obligations  of  the  new  corpora- 
tion: Columbus  etc.  Ry.  Co.  v.  Powell,  40  Ind.  37;  Jefferson- 
ville  etc.  R.  R.  Co.  v.  Hendricks,  41  Ind.  48;  Louisville  etc.  Ry. 
Co.  V.  Boney,  117  Ind.  501;  Houston  etc.  R.  R.  Co.  v.  Shirley,  54 
Tex.  125.  In  the  latter  case  it  was  said:  "  If  neither  statute 
nor  '"•  agreement  make  mention  of  creditors,  the  consol- 
idated corporation  is  held  to  have  assumed  the  liabilities  of 
its  constituents." 

Jones  on  Railroad  Securities,  second  edition,  in  his  note  to 
section  364,  quotes  the  following  from  Louisville  etc.  Ry.  Co. 
V.  Boney,  117  Ind.  501: 

"  The  rule  which  the  authorities  support  seems  to  be,  that 
where  one  corporation  goes  entirely  out  of  existence,  by  beirig 
incorporated  into  another,  if  no  arrangements  are  made  re- 
specting the  property  and  liabilities  of  the  corporation  that 
ceases  to  exist,  the  corporation  into  which  it  is  merged  will 
succeed  to  all  its  property,  and  be  answerable  for  all  its  lia- 
bilities." 

In  Whipple  v.  Union  Pac.  Ry.  Co.,  28  Kan.  474,  the  railway 
company,  in  its  defense,  offered  in  evidence  the  articles  of 
consolidation,  and  these  articles  showed  that  the  company 
did  not  assume  any  of  the  debts  or  liabilities  of  the  constitu- 
ent companies,  but  that  the  corporate  existence  of  the  com- 
panies was  preserved  for  the  purpose  of  adjusting  all  claims 
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and  demands.  If,  upon  the  trial  of  this  case,  the  railroad 
eoinpany  had  ofifered  in  its  defense  its  articles  of  consolida- 
tion on  file  in  the  public  records  in  the  office  of  the  secretary 
of  state,  it  would  have  been  shown  that  the  articles  expressly 
provided  that  the  new  company  should  "  pay,  perform,  and 
discharge  all  the  debts,  duties,  contracts,  and  obligations  of 
every  description  of  each  of  its  several  constituent  corpora- 
tions." 

It  is  further  insisted,  that  this  court  ought  not  to  have 
directed  judgment  upon  the  special  findings  and  the  general 
verdict  returned  in  the  first  instance  by  the  jury.  In  support 
•f  tUls,  it  is  urged  that  the  verdict  and  special  findings  were 
not  received  or  recorded,  and,  therefore,  were  without  force  or 
validity;  further,  that  the  railroad  company,  if  judgment 
be  entered,  will  be  prevented  from  having  a  review  of  the 
errors  of  law  occurring  upon  the  trial.  Other  reasons  are  also 
assigned. 

It  is  unnecessary  to  repeat  the  portions  of  the  record  con- 
tained in  the  former  opinion.  After  the  general  verdict  and 
""'  special  findings  had  been  returned  by  the  jury,  the  rail- 
road company  made  the  following  motion: 

"  And  now  that  the  jury  has  brought  in  a  general  verdict 
for  the  plaintifiF,  together  with  answers  to  certain  questions 
propounded  by  the  plaintifiPs  counsel,  the  defendant  asks  the 
court  to  instruct  and  require  the  jury  to  bring  in  a  general 
verdict  in  favor  of  the  defendant  upon  the  unquestioned  law 
of  the  case." 

The  trial  court  granted  the  motion,  and,  under  the  direc- 
tion of  the  court,  the  jury  then  returned  a  verdict  for  the 
defendant.  The  motion  of  the  railroad  company  refers  to 
the  first  verdict  and  answers  brought  in  by  the  jury,  and  it  is 
the  fair  inference  from  its  motion  and  other  parts  of  the 
record  that  the  railroad  company  asked  the  court,  upon  the 
special  findings,  to  instruct  the  jury  for  a  verdict  in  its  favor. 
The  plaintifi"  below  demanded  judgment  upon  the  special 
findings  in  her  favor.     This  was  refused. 

Although  it  is  recited  in  one  place  in  the  record  "  that  the 
court  declined  to  receive  the  first  verdict  and  special  find- 
ings," yet  the  whole  record  must  be  considered  together. 
The  motion  filed  by  the  railroad  company,  and  other  recita- 
tions of  the  record,  show  that  the  jur}'  actually  returned  this 
verdict  and  the  special  findings.  They  not  only  passed 
beyond  the  control  of  the  jury,  but  were  regularly  presented 
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to  the  court,  were  filed  by  the  order  of  the  court,  and  entered 
of  record,  and  therefore  were  actually  received  and  recorded 
in  the  court  The  former  opinion  will  be  corrected  in  this 
respect.  A  verdict  which  is  not  delivered  is  one  which 
remains  within  the  control  of  the  jury.  But  these  verdicts 
were  delivered,  and  the  trial  court  evidently  considered  the 
findings  of  fact  unfavorable,  as  a  matter  of  law,  to  the  plaintiff 
below,  and  therefore  did  not  render  judgment  in  her  favor. 
The  first  verdicts  were  not  received  in  the  sense  only  that 
judgment  was  not  duly  entered  thereon.  In  Bishop  v. 
Mugler,  33  Kan.  145,  the  jury  separated  without  the  consent 
of  the  justice  of  the  peace,  and  the  full  jury  were  not  pres- 
ent when  the  verdict  was  presented.  The  justice  refused  in 
that  case  to  file  the  ***  verdict.  The  statute  expressly  pro- 
vides that,  in  cases  decided  by  this  court,  when  the  facts  are 
agreed  to  by  the  parties,  or  found  by  the  court  below,  or  a 
referee,  and  when  it  does  not  appear  by  exception,  or  other- 
wise, that  such  findings  are  against  the  facts  in  the  case,  this 
court  shall  direct  the  trial  court  to  render  such  judgment  in 
the  premises  as  it  should  have  rendered  on  the  facts  agreed 
to  or  found  in  the  case:  Civ.  Code,  sec.  559.  Whether  the 
findings  of  the  trial  court  are  made  with  or  without  the  con- 
sent of  the  parties,  this  court,  upon  review,  directs  what 
judgment  should  have  been  rendered,  if  the  findings  are  not 
excepted  to  as  contrary  to  the  evidence.  When  the  special 
findings  of  fact  are  inconsistent  with  the  general  verdict,  the 
former  control  the  latter,  and  the  court  will  give  judgment 
accordingly:  Civ.  Code,  sec.  287.  Therefore,  where  special 
findings  are  returned  by  the  jury  under  the  direction  of  the 
trial  court,  the  judgment  may  be  rendered  upon  the  findings, 
if  they  are  not  excepted  to  as  against  the  facts.  The  general 
verdict  and  special  findings  first  returned  show  the  facts  found 
in  the  case.  The  special  findings  of  fact  were  permitted  to 
be  found  by  the  jury  to  avoid  another  expensive  trial,  so  that, 
upon  the  review  of  the  case,  this  court  might  have  the  whole 
facts  in  its  possession.  Cases  are  often  brought  to  this  court 
solely  upon  the  facts  found  by  the  jury  or  the  court,  each 
party  claiming  judgment  in  his  favor  upon  the  findings. 
Parties  in  some  cases  prefer  this  mode  of  review  rather  than 
to  have  a  new  trial.  In  negligence  cases,  especially,  this 
practice  is  not  infrequent. 

The  trial  court  decided  that  the  law  was  with  the  railroad 
company.     Upon  the  findings  of  fact  this  court  directed  the 
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trial  court  to  render  the  judgment  it  ought  to  have  rendered. 
If  the  company  had  excepted  to  the  findings  as  against  the 
facts,  a  question  different  from  the  one  presented  would  he  in 
the  case.  No  such  exceptions  are  in  the  record.  The  trial 
judge,  when  he  decided  to  submit  special  questions  to  the 
jury,  notified  the  parties  that  this  was  done  "  that  the  whole 
facts  of  the  case  might  go  to  the  supreme  court,"  and  at  the 
close  of  the  trial  again  notified  the  parties  to  the  same  effect, 
when  '*•  he  directed  the  general  verdict  and  special  findings 
first  returned  "to  be  filed,  in  order  that  the  whole  proceedings 
might  appear  on  the  record."  With  all  of  this  notice,  no 
exceptions  were  filed  by  either  party  to  the  special  findings 
as  against  the  facts. 

We  are  satisfied  with  the  opinion  as  handed  down,  except 
as  to  the  matters  referred  to,  and  the  motion  for  a  rehearing 
will  be  denied.  _____ 

Corporations— Ck)MSOLn>ATioN — Errsor  or:  See  Bertjf  t.  Kcuuoi  OUjt  etc 
It.  B.  Co.,  52  Kan.  759;  ante,  p.  371,  and  note. 

Afpbal — DiRBCTiNO  JuDGHSMT:  See  Berrg  t.  Kaiuat  OUg  etc  B.  M,  Ok, 
62  Kan.  769;  ante,  p.  371,  and  note. 
AM.  ST.  Kw..  VOb  XZZIX. -36 
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[77  Mastland,  64.] 
IhIURANCB. — UWDBR    A     CONDITION    ThAT   AN   InSCRANCI    SHALL     BeCOMB 

Void  Upon  thb  Entry  or  a  Dxcrbs  of  Forkclosurb,  or  upon  a  sale 
under  a  deed  of  trust,  or  if  any  change  takes  place  in  the  title  or  posses- 
•ion  of  the  property,  a  sale  under  a  power  contained  in  a  mortgage,  but 
without  any  decree  or  other  judicial  proceeding  directing  it,  does  not 
aroid  the  insurance  if,  by  the  law  of  the  state,  such  sale  must  be  re* 
ported  to  a  oonrt  of  equity  and  there  confirmed  before  it  becomes  final. 
The  sale  contemplated  by  the  policy  is  a  consummated  transaction, 
by  which  the  interest  of  the  assured  is  divested. 

biuBANCB — Contribution  Between  Insurers. — If  each  of  seireral  insur- 
ers contracts  to  pay  such  proportion  of  the  loss  to  result  from  the 
destruction  of  the  insured  premises  as  the  amount  insured  by  him  bears 
to  the  whole  insurance  effected  on  the  property,  neither  has  any  right 
to  contribution  from  the  other,  nor  will  the  payment  of  the  whole  loss 
by  either  of  them  discharge  the  liability  of  the  other. 

IwsuRANCB— Right  to  Subrogation. — The  Payment  by  Onb  Insurer  of 
more  than  his  share  of  a  loss,  and  his  assignment  of  his  right  to  contri- 
bution, cannot  create  any  cause  of  action  in  favor  of  his  assignee  if  each 
of  the  insurers  agreed  to  pay  only  8uch  proportion  of  the  loss  as  the 
amount  of  insurance  assumed  by  him  bore  to  the  whole  amount  for 
which  insurance  had  been  effected,  because,  in  paying  more  than  his 
share  ol  the  loss,  the  insurer  was  a  mere  volunteer. 

PuBADiNQ— Extrinsic  Matters. — In  Dktehminino  thb  Vaijditt  of  a 
Plbadino  it  is  not  competeut  for  the  court  to  consider  any  thing  which 
does  not  appear  on  the  record. 

Plkadino — Referring  to  Documents.— A  Paper  Cannot  Bb  Incorpo- 
rated IN  A  Pleading  by  reference  to  it.  If  it  is  desirous  to  show  to 
the  court  the  contents  of  a  paper,  this  may  be  done  by  exhibiting  it,  or 
by  averring  the  legal  effect  of  its  contents. 

Flxadinq. — An  Improper  Departure  in  Pleading  Takes  Place  When 
the  declaration  is  upon  a  policy  of  insurance  to  enforce  a  contract  lia* 

(386) 
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bilitj  to  tb«  plaintiff,  and  the  replication  brings  forth  a  new  and  diatinot 
oanae  of  motion,  fonnded  on  icreral  aasignmenta  of  claims  for  contriba* 
tion  alleged  to  be  dne  to  other  insurance  companies. 

Ibsvrakob. — AssioMMBMT  07  ▲  PoLiCT  07  Imsurakck  Rksults  From  an 
indorsement  thereon  of  "loss,  if  any,  payable  to  Alexander  Brown  and 
Sons,  as  interest  may  appear,"  and  if  they  are  mortgagees  of  the  property 
inanred,  they  are  entitled  to  rccorer  for  a  loss,  not  exceeding  the  amount 
•f  their  debt. 

Ihsdramcb. — Thb  E7710T  or  an  Assiqnmbnt  of  a  policy  of  insnrance, 
when  the  insurer  eonaents  to  it,  is  that  a  new  contract  arises  between 
the  insurer  and  the  assignee,  having  all  the  terms  and  conditions  of  the 
policy,  the  assignee  being  substituted  in  place  of  the  parties  originally 
insured,  and  becoming  the  owner  of  the  property  at  least  to  the  extent 
of  his  interest  in  the  property  insured. 

Action  by  Alexander  Brown  and  Sons  on  a  policy  of 
insurance  issued  in  October.  1890,  to  O.  Hammond,  upon  a 
brick  building  and  the  machinery  therein.  The  loss,  by  an 
indorsement  on  the  policy  at  the  time  it  was  issued,  was 
made  "payable  to  Alexander  Brown  and  Sons,  as  inter- 
est may  appear."  The  policy  upon  which  the  suit  was 
brought  was  for  $2,500.  In  March,  1891,  a  loss  occurred, 
resulting  in  damages  to  the  amount  of  $18,900,  from  the 
perils  insured  against.  The  plaintiffs  were  then  mortga- 
gees of  the  property,  holding  a  mortgage  originally  given  for 
$50,000,  and  upon  which  $36,000  and  upwards  had  been  paid, 
when  plaintiffs  instituted  proceedings  for  the  sale  of  the  prop- 
erty under  a  power  of  sale  contained  in  their  mortgage.  On 
March  26th  of  that  year  a  sale  was  made  under  this  power, 
the  property  struck  off  to  the  plaintiffs,  and  the  sale  reported 
to  the  circuit  court,  but  it  was  not  finally  confirmed  until 
June  2d  of  the  same  year.  Twenty-one  policies  of  insurance 
had  been  issued  upon  the  property,  assuming  risks  aggre- 
gating $66,000.  On  seventeen  of  the  policies  indorsements 
had  been  made  by  the  insurers  as  follows:  "This  policy  con- 
tinued in  the  name  of  Alexander  Brown  and  Sons,  who  have 
purchased  the  within  property  by  foreclosure  sale,  subject 
to  ratification  by  the  court."  The  defendant  pleaded — 1. 
That  by  the  policy  it  was  provided  that  such  policy  should 
become  void  upon  the  passing  or  entry  of  a  decree  of  fore- 
closure, or  upon  a  sale  under  a  deed  of  trust  or  levy  under 
execution,  or  if  the  assured  should  be  adjudged  a  bankrupt, 
or  if  any  change  takes  place  in  the  title  or  possession  of 
the  property,  whether  by  sale,  transfer,  conveyance,  legal 
process,  or  judicial  decree,  and  that  on  March  26,  1891, 
the  property  was  sold  by  plaintiffs  under  a  deed  of  trust; 
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2.  That  Buoh  policy  had  become  void  prior  to  said  26th 
of  March,  because  of  a  decree  of  foreclosure  of  the  mort- 
gaged  premises   passed   and   entered   in   the   circuit  court; 

3.  That  such  policy  became  void  prior  to  said  26th  of  March, 
because  before  that  date  a  change  took  place  in  the  pos- 
session of  said  property;  and  4.  That  the  plaintiflfs  had 
been  fully  indemnified  by  and  paid  by  other  insurers  for  all 
loss  sustained.  To  the  pleas  of  the  defendant  the  plaintiffs 
filed  six  replications.  At  the  trial  it  appeared  that  the  prem- 
ises, at  the  time  of  effecting  the  insurance,  and  continuously 
thereafter  until  their  destruction  by  fire,  were  occupied  by  a 
tenant  of  the  owner  who  had  exclusive  possession  thereof; 
that  the  share  of  loss  payable  by  the  defendant  was  $775.64; 
that  each  policy  stipulated  that  "  in  no  case  shall  a  claim  be 
for  a  greater  sum  than  the  actual  damage  to  or  fair  value  of 
the  property  at  the  time  of  the  fire,  nor  shall  the  insured  be 
entitled  to  recover  of  this  company  any  greater  proportion  of 
the  loss  or  damage  than  the  amount  hereby  assured  bears  to 
the  whole  sum  insured  on  such  property,  whether  such  insur- 
ance is  by  specific  or  by  general  or  floating  policies,  and  with- 
out reference  to  the  insolvency  of  other  insurers."  The 
defendant  offered  evidence  tending  to  prove  that  the  loss  sus- 
tained by  plaintiffs  did  not  exceed  $17,300,  as  ascertained  by 
arbitration  between  plaintiffs  and  nineteen  of  the  insurance 
companies,  which  sum  had  been  paid  to  plaintiffs  by  such 
companies.  The  plaintiffs,  to  rebut  this  evidence,  proved 
that  they  were  not  satisfied  with  the  amount  as  fixed  by 
arbitration,  and  threatened  suit  on  all  the  policies,  and 
thereupon  a  compromise  was  effected  whereby,  in  addition  to 
the  sum  fixed  by  the  arbitrators,  the  plaintiffs  should  be 
entitled  to  such  amounts  as,  upon  proper  contribution,  should 
be  found  due  from  the  defendant  and  the  other  insurance 
companies,  and  that  the  claims  for  such  amounts  had  been 
assigned  to  plaintiffs.  By  the  first  three  prayers  asked  by 
the  defendant  the  court  was  requested  to  rule,  as  a  matter  of 
law,  that  there  had  been  an  entry  of  a  decree  of  foreclosure, 
a  sale  under  a  trust  deed,  and  a  change  in  possession,  and, 
by  the  fourth  prayer,  a  ruling  was  sought  to  the  effect  that 
if  the  loss  amounted  to  $17,300,  and  this  sum  had  been  paid 
by  the  other  insurers,  the  plaintiffs  could  not  recover  though 
an  assignment  had  been  made  to  them  by  such  indorsers. 
All  the  prayers  were  refused.  Verdict  and  judgment  for  the 
plaintiffs. 
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Robert  D.  Morrison  and  Howard  Munnikhuysen^  and  Nichd' 
las  P.  Bond,  for  the  appellant, 

Stetoart  Broton  and  Arthur  George  Brown,  for  the  appellees, 

'*  Bryan,  J.  The  passing  or  entry  of  a  decree  of  foreclo- 
sure is  one  of  the  causes  which,  according  to  the  terms  of  the 
policy,  would  make  it  void;  and  it  is  maintained  by  the 
defendant  that  the  proceedings  for  a  sale  under  the  mort- 
gage were  equivalent  to  the  entry  of  such  a  decree  within  the 
meaning  of  the  policy.  A  mortgage  is,  in  law,  a  conditional 
sale.  The  mortgagor,  in  consideration  of  so  much  money, 
t'tlls  the  property  to  the  mortgagee,  upon  the  condition,  how- 
ever, that  the  sale  is  to  be  void,  provided  by  a  given  day  the 
mortgagor  repays  the  money  with  interest.  If  the  mortgagor 
fails  to  repay  the  money,  with  interest,  at  the  time  stipulated, 
the  mortgagee's  title  to  the  property  becomes  absolute  at  law, 
because  the  condition  subsequent,  which  was  to  defeat  it,  has 
not  been  performed.  But  courts  of  equity  give  to  the  mort- 
gagor what  is  called  the  equity  of  redemption;  that  is,  they 
allovv  him  to  redeem  his  forfeited  mortgage  by  repaying,  not- 
withstanding the  default,  the  sum  mentioned  therein.  And 
the  only  way  for  the  mortgagee  to  prevent  this  redemption  la 
to  file  a  bill  in  equity  in  which  he  calls  upon  the  mortgagor 
to  repay  the  money,  or  be  forever  foreclosed  of  his  equity 
of  redemption.  The  court,  in  due  course,  passed  a  decree 
appointing  a  day  for  the  money  to  be  paid,  and  declaring 
that  if  it  is  not  paid  at  or  before  that  time  the  mortgagor's 
right  of  redemption  shall  be  forever  taken  away.  Upon  the 
failure  to  pay  at  the  designated  time  the  decree  is  made  final 
and  absolute.  This  is  a  decree  of  foreclosure,  and  it  was  the 
ordinary  proceeding  in  behalf  of  mortgagees  before  the  act  of 
assembly,  which  authorized  courts  of  equit}'  to  decree  that 
the  property  should  be  sold.  '*  The  decree  for  foreclosure 
has  disappeared  from  our  practice,  being  entirely  superseded 
by  the  more  convenient  decree  for  sale,  which  is,  however^ 
sometimes,  though  inaccurately,  called  a  foreclosure  decree. 
The  proceeding  in  this  case  was  not  a  decree  of  any  kind,  but 
an  advertisement  and  sale  under  a  power  contained  in  a  mort- 
gage. To  be  sure,  the  sale  under  such  a  power  would  be  as 
effective  as  a  sale  under  a  decree  of  a  court  of  equity,  and  so 
would  any  other  sale  lawfully  made.  But  if  we  could  con- 
sider it  as  equivalent  within  the  meaning  of  the  policy  to  a 
decree,  we  could  not  disregard  the  difference  between  adecreo 
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for  a  sale  and  a  decree  of  forecloBnre.  A  sale  under  a  decree 
does  not  pass  the  title  unless  it  is  ratified  and  confirmed. 
The  court  is  the  vendor  acting  through  its  agent,  the  trustee, 
who  has  been  appointed  to  make  the  sale.  He  reports  to  the 
court  the  offer  of  the  bidder  for  the  property;  if  the  offer  is 
accepted,  the  sale  is  ratified,  and  thereupon,  and  not  sooner, 
the  contract  of  sale  becomes  complete.  Before  ratification 
the  transaction  is  merely  an  offer  to  purchase  which  has  not 
been  accepted.  On  the  other  hand,  a  decree  of  foreclosure 
ipso  facto  extinguishes  the  mortgagor's  right  of  redemption, 
and  vests  the  entire  title  in  the  mortgagee. 

Another  cause  which  would  render  the  policy  void  is  a  sale 
under  a  deed  of  trust,  or  any  change  in  the  title  or  possession 
of  the  property.  It  was  necessary  that  the  sale  made  by  the 
attorney  named  in  the  mortgage  should  be  reported  to  a  court 
of  equity,  and  when  it  was  reported,  the  same  proceedings 
were  required  as  if  it  had  been  made  by  a  trustee  under  a 
decree:  Code,  art.  66,  sec.  9,  Public  General  Laws.  We  have 
seen  that  the  sale  was  not  a  complete  contract,  and  that,  when 
reported,  it  was  merely  an  offer  to  make  a  purchase  which  had 
not  been  accepted  by  the  only  authority  competent  to  accept 
it;  that  is  to  say,  the  court.  If  we  '•  read  the  whole  of  this 
clause  containing  the  causes  of  forfeiture,  it  is  evident  that 
the  purpose  was  to  provide  that  the  insurance  should  cease  to 
be  effective  as  soon  as  the  title  of  the  insured  came  to  an  end. 
It  was  not  intended  that  he  should  have  a  right  of  recovery 
for  the  destruction  of  property  which  he  did  not  own.  But  it 
could  not  have  been  the  purpose  to  forfeit  the  policy  while  his 
ownership  continued.  The  sale,  under  a  deed  of  trust  men- 
tioned in  the  policy,  means  a  consummated  transaction,  by 
which  tlie  interest  of  the  insured  was  divested.  The  sale 
made  by  the  attorney  was  finally  ratified  by  the  court  after 
the  fire  had  occurred.  Before  this  ratification  the  proceeding 
was  merely  an  unaccepted  proposition  for  a  purchase,  and  no 
change  had  taken  place  in  the  title.  The  property  was  occu- 
pied by  a  tenant  of  Hammond,  the  insured,  and  his  occupancy 
was,  in  law,  the  possession  of  his  landlord,  and  it  continued 
to  be  vested  in  him  until  the  change  of  title  had  been  accom- 
plished. 

The  fourth  prayer  presents  a  question  of  some  interest  If 
all  the  insurers  had  bound  themselves,  by  their  policies,  to  pay 
the  entire  loss,  and  one  or  more  of  them  had  paid  it,  those  so 
paying  would  have  had  a  rigl)t  of  action  against  the  others 


Jan.  1893.]    Hanover  Fiee  Ins.  Co.  v.  Brown.  391 

for  a  ratable  proportion  of  the  amount  paid  by  them  ;  because 
they  would  have  paid  a  debt  which  was  equally  and  concur- 
rently due  by  the  other  insurers.  As  all  were  equally  bound, 
all  ought  equally  to  contribute  to  the  payment ;  they  were  in  a 
position  similar  to  that  of  one  surety  who  pays  a  debt  for  which 
other  sureties  are  bound  jointly  with  him.  But  in  the  differ- 
ent policies  concerned  in  this  case  there  is  no  concurrent  liabil- 
ity. Each  insurer,  by  the  distinct  terms  of  his  contract,  makes 
himself  liable  for  a  certain  and  definite  fractional  part  of  the 
loss  to  be  calculated  in  the  manner  stipulated  in  the  policies. 
In  this  case  the  defendant  contracts  to  pay  the  proportion  of 
the  loss  ■'^  which  the  amount  insured  by  it  bears  to  the  whole 
sum  insured  on  the  property  in  all  the  policies  ;  and  it  is  stated 
in  the  evidence  that  the  other  policies  had  substantially  the 
same  stipulation.  The  contracts  are  entirely  separate  and 
independent  of  each  other.  Each  insurer  binds  himself  to  pay 
his  own  proportion  of  the  loss,  without  any  reference  to  what 
may  be  paid  by  the  others.  If  they  pay  more  or  less  than 
they  are  bound  to  pay,  or  if  they  do  not  pay  any  thing,  it  in 
no  manner  concerns  him.  If,  in  this  case,  the  other  insur- 
ance companies  had  paid  the  whole  loss,  they  would  have 
had  no  right  of  contribution  from  the  defendant ;  and  neither 
would  such  payment  have  discharged  any  portion  of  the 
defendant's  liability  to  the  insured.  Lucas  v.  Jefferson  Ins. 
Co.,  6  Cow.  635,  was  an  action  on  a  tire  insurance  policy, 
with  a  clause  exactly  similar  to  the  one  now  in  question. 
The  court  decided  as  follows  :  "  Where  there  are  several  poli- 
cies containing  this  clause  tliey  are  all,  and  each,  liable  to 
pay  the  ratable  portion  mentioned  in  the  clause,  though  it 
happen  that  some  have  paid  more  than  their  share,  and  even 
enough  to  cover  the  whole  loss ;  and  this  whether  they  had 
knowledge  of  all  the  policies  at  the  time  or  not.     There  is  no 

contribution  between  policies  containing  this  clause 

"When  there  are  several  policies  on  the  same  subject  without 
this  clause,  it  is  double  insurance ;  they  are  all  deemed  but 
one  policy,  the  insured  can  recover  but  one  indemnity,  and 
contribution  prevails  between  the  insurers."  And  it  was  con- 
sidered perfectly  well  settled,  in  cases  where  policies  did  not 
contain  this  clause,  aTid  the  insured  recovered  against  one  or 
more  of  them  the  amount  of  his  loss,  that  he  could  not  main- 
tain his  action  against  any  of  the  other  insurers.  The  reason 
was  that  he  had  recovered  full  indemnity  from  parties  who 
stood  in  the  position  of  co-insurers,  and  who  had  a  right  of 
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contribution  against  the  makers  of  the  other  '''*  policies.  The 
doctrine  of  Lucas'  case  was  fully  approved  in  Whiting  v.  Inde- 
pendent Mnt.  Ins.  Co.,  15  Md.  297,  where  the  same  principles 
were  applied  to  a  different  state  of  facts  presented  in  a  suit 
on  a  marine  policy.  It  will  be  seen  that  it  was  an  error  in 
the  fourth  prayer  to  suppose  that  the  payment  of  the  whole 
loss  would  exonerate  the  defendant,  inasmuch  as  it  was  not 
liable  for  contribution  to  the  insurers  who  are  alleged  to  have 
made  the  payment.  We  are  now  prepared  to  decide  the 
question  of  evidence  in  the  first  exception.  The  assignments 
of  their  rights  of  contribution,  made  by  the  other  insurance 
companies,  were  entirely  futile,  as  they  had  no  right  of  con- 
tribution against  the  defendant.  The  admission  of  the  evi- 
dence introduced  into  the  case  an  element  of  responsibility 
which  could  not  be  properly  asserted  against  it.  The  plain- 
tiffs' insurable  interest  was  the  debt  secured  by  the  mortgage. 
A  portion  of  this  debt  had  been  paid  before  the  suit  was 
brought,  as  shown  by  the  auditor's  report  which  distributed 
the  proceeds  of  the  sale,  and  there  still  remained  due  more 
than  $13,000.  The  defendant  was  liable  for  its  due  proportion 
of  this  amount,  and  nothing  more. 

We  have  reserved  the  consideration  of  the  demurrers  until 
the  last.  The  first,  second,  and  third  replications  refer  to 
documents  which  did  not  appear  in  any  previous  pleadings, 
and  it  is  prayed  that  they  may  be  considered  as  parts  of  these 
replications.  It  is  the  object  of  pleading  to  place  on  the  rec- 
ord the  facts  which  make  up  the  plaintiff's  cause  of  action 
and  the  defendant's  ground  of  defense.  If  it  is  desired  to 
show  to  the  court  the  contents  of  a  paper  not  already  spread 
on  the  record,  it  may  be  done  by  exhibiting  it,  or  by  averring 
the  legal  effect  of  its  contents;  but  it  is  totally  inadmis- 
sible, by  reference,  to  incorporate  into  a  pleading  the  con- 
tents of  a  paper  which  is  not  produced.  In  determining  the 
■"^  validity  of  the  pleadings,  it  is  not  competent  for  the  court 
to  consider  any  thing  which  does  not  appear  on  the  record. 
There  are  some  redundancies  and  erroneous  legal  deductions 
in  the  first  replication;  but  it  substantially  avers  that  there 
was  no  sale  of  the  insured  property  within  the  meaning  of 
the  policy,  as  is  averred  also  by  the  second  and  third  replica- 
tions. We  must  look  to  the  substance  of  the  pleadings,  and 
not  hold  them  insufficient  because  of  the  informalities  which 
have  been  mentioned.  There  is  no  error  in  the  fourth  and 
fifth  replications.     The  sixth  replication  is  to  the  defendant's 
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fourth  plea.  This  plea  avers  such  insurance  by  other  com- 
panies, and  payment  in  full  by  them  as  would  exempt  the 
defendant  from  a  suit  by  the  plaintififs,  according  to  what  we 
have  said  in  a  previous  part  of  this  opinion.  There  is  no 
reference  in  the  plea  to  the  clause  stipulating  for  a  propor- 
tionate liability  among  the  insurers,  and  it  does  not  appear 
in  the  declaration.  Without  this  clause  we  have  seen  those 
who  did  not  pay  would  be  liable  for  contribution  to  those  who 
had  paid  the  amount  insured.  We  must  take  the  plea  as 
averring  insurance  by  policies  which  did  not  contain  this 
clause.  The  replication  to  the  plea  does  not  aver  that  the 
other  insurers  had  paid  more  than  their  ratable  portion  of  the 
Io'^b;  but  it  avers  a  compromise  with  them,  and  an  acceptance 
of  a  smaller  sum  than  the  amount  claimed  by  the  plaintiffs, 
and  an  assignment  to  the  plaintiffs  of  their  claim  against  the 
defendant,  in  satisfaction  of  the  larger  sum  demanded  from 
them.  They  would  have  no  right  of  contribution  unless  they 
had  paid  more  than  their  ratable  share  of  the  loss.  Moreover, 
the  declaration  in  the  cause  is  on  a  policy  of  insurance,  and 
avers  a  direct  liability  to  the  plaintiffs  on  the  contract  con- 
tained in  the  policy,  and  this  replication  brings  forward  a  new 
and  distinct  cause  of  action  founded  on  several  assignments 
of  claims  for  contribution  alleged  to  be  due  to  other  ''*  insur- 
ance companies.  This  is  the  error  which  is  called  a  departure 
in  pleading.  The  replication  was  bad  on  demurrer.  It  will 
be  seen,  however,  that  both  plea  and  replication  were  dealing 
with  supposed  policies  of  insurance  different  in  character 
from  those  which  were  afterwards  offered  in  evidence;  that  is 
to  say,  with  such  as  did  not  contain  the  stipuhition  for  pro- 
portionate liability.  The  sixth  replication,  though  erroneous, 
would  have  caused  no  injury  to  the  defendant  in  itself,  but  it 
furnished  the  occasion  for  the  admission  of  the  incompetent 
evidence  in  the  first  exception. 

Judgment  reversed,  and  new  trial  ordered. 

On  a  motion  by  the  appellees  for  a  rehearing,  the  following 
opinion  was  delivered  by  Judge  Bryan: 

Bkyan,  J.  We  have  carefully  considered  the  opinion  in 
this  case,  and  find  no  reason  to  change  it  in  any  respect. 

In  National  Fire  Ins.  Co.  v.  Crane,  16  Md.  261,  77  Am.  Dec. 
289,  a  policy  of  fire  insurance  had  been  issued  to  Gray  and 
Brother  which  contained  these  words:  "  Loss,  if  any,  payable 
to  W.  Crane  &  Co.  as  per  application,"  and  it  was  decided 
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by  this  court  that  by  reaEon  of  these  words  the  policy  ehould 
be  regarded  as  having  been  at  its  inception  assigned  to  Crane 
&  Co.  The  indorsement  on  the  policy  in  this  case  made  by 
the  insurance  company  at  the  time  it  was  issued  was  in  these 
words:  "  Loss,  if  any,  payable  to  Alexander  Brown  and 
Sons,  as  interest  may  appear."  Wo  therefore  thought  tliat 
it  was  to  be  considered  as  assigned  to  Brown  and  Sons, 
to  protect  their  interest  in  the  insured  premises  as  it  might 
be  shown  to  exist  The  effect  of  an  assignment  of  a  *" 
policy  of  insurance  is  well  known;  when  the  insurance  com- 
pany assents  to  it,  a  new  contract  arises  between  it  and 
the  assignee,  having  all  the  terms  and  conditions  of  the  pol- 
icy; the  assignee  being  substituted  in  the  place  of  the  party 
originally  insured,  and  becoming  the  owner  of  the  policy.  In 
the  case  of  a  fire  insurance  it  is  not  questioned  any  where 
that  the  policy  holder  cannot  recover  unless  he  has  an  inter- 
est in  the  property  insured,  and  that  his  recovory  cannot 
be  more  than  the  amount  of  his  loss.  In  Lynch  v.  Dalzell, 
Lord  King  is  reported,  in  2  Marshall  on  Insurance,  803, 
to  have  said:  "These  policies  are  not  insurances  of  the 
specific  things  mentioned  to  be  insured,  nor  do  such  insur- 
ances attach  on  the  realty,  or  in  any  manner-  go  with  the 
same,  as  incident  thereto,  by  any  conveyance  or  assignment. 
But  they  are  only  special  agreements  with  the  persons 
insured,  against  such  loss  or  damage  as  they  may  sustain. 
The  party  insured  must  have  a  property  at  the  time  of  the 
loss,  or  he  can  sustain  no  loss,  and  consequently  can  be 
entitled  to  no  satisfaction."  His  decree  was  affirmed  by  the 
house  of  lords  in  4  Brown's  Cases  in  Parliament,  431,  and 
has  always  been  considered  as  having  finally  settled  the  law. 
The  mortgage  debt  due  to  Brown  and  Sons  was  the  extent  of 
their  interest  in  the  insured  property,  and  they  had  a  right 
to  recover  the  unpaid  portion  of  this  debt,  provided  it  did  not 
exceed  the  sum  insured.  Their  damage  by  the  fire  could  not 
be  more  than  the  amount  of  the  debt  which  remained  due. 
If,  the  morning  after  the  fire,  their  debtor  had  paid  them  in 
full  no  one  could  suppose  that  they  had  not  been  indem- 
nified. In  the  record  of  this  case  the  evidence  showed 
that  by  the  auditor's  account  the  balance  due  the  mort- 
gagees was  about  $13,000.  When  we  spoke  of  this  sum 
as  the  amount  due  we  necessarily  intended  to  be  under- 
stood as  speaking  in  reference  exclusively  to  the  evidence  as 
stated  in  the  record,  and  ''*  not  as  determining  a  question  of 
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fact  which  would  conclude  either  of  the  parties  on  a  subse- 
quent trial.  It  would  have  exceeded  our  jurisdiction  to  find 
facts  on  this  bill  of  exceptions;  but  it  was  legitimate  to  assume, 
for  the  purposes  of  the  discussion,  the  verity  of  the  evidence 
therein  stated,  and  make  it  the  basis  of  our  opinion  on  the 
questions  of  law  which  it  presented.  If  in  point  of  fact  the 
auditor's  report  has  not  been  ratified  the  conclusion  which 
we  founded  on  that  hypothesis,  of  course,  falls  to  the  ground. 

We  consider  it  just  in  this  case  to  regard  Brown  and  Sons 
in  the  same  position,  by  virtue  of  the  assignment,  as  if  they 
bad  originally  insured  their  mortgage  debt,  and  as,  therefore, 
sole  owners  of  the  policy.  We  have  examined  the  authorities 
cited  in  the  argument  and  briefs  of  counsel;  it  is  shown  by 
them  that  in  some  jurisdictions  the  indorsement  on  the  policy 
would  not  work  an  assignment  of  it.  But  in  this  state  the 
law  on  this  point  has  been  settled  by  National  Fire  Ins.  Co. 
V.  Crane^  16  Md.  261,  77  Am.  Dec.  289,  and  we  consider  our 
decision  as  a  legitimate  deduction  from  the  principles  of  that 
case.  We  feel  great  respect  for  the  opinions  of  the  learned 
courts  which  we  have  examined  on  the  questions  here  involved, 
but  we  cannot  follow  them  where  our  own  law  prescribes  a 
diflFerent  rule  of  decision. 

Motion  overruled.  ^____ 

Thk  policy  of  instirance  constmed  in  the  principal  case  is  distingnishable 
from  a  policy  containing  a  clause  avoiding  the  insurance,  "if  within  the 
knowledge  of  the  assured  foreclosure  proceedings  be  commenced  or  notice 
given  of  the  sale  of  any  property  covered  by  the  policy  by  authority  of  any 
mortgage  or  trust  deed."  Under  a  policy  containing  these  words  it  is  not 
necessary  that  the  sale  should  be  confirmed  or  otherwise  made  final,  nor, 
indeed,  that  any  sale  should  be  effected.  It  is  sufiScient  that  notice  of  the 
sale  has  been  given  or  foreclosure  proceedings  otherwise  commenced.  Either 
event,  ipgo  facto,  terminates  the  indorser's  liability:  MerchanU'  Int.  Co.  v. 
Broum,  77  Md.  79. 

Inscrancb. — Aliknatton  ov  the  Inrttrkd  Peopkrtt  is  not  accomplished 
by  a  sale  of  the  same  which  nas  voidable,  and  which  was  afterwards  set 
aside:  Commercial  etc  Aasn.  Co.  v.  Scatnmon,  126  111.  356;  9  Am.  St.  Rep. 
607. 

IirauRANOE — CoNTRiBnTion  AND  Spbroqatiow  Bbtwein  Ihsorers.— 
Insurers  of  several  policies  on  the  same  property  are  sureties  between  them> 
selves,  an4  therefore  any  one  or  more  who  have  paid  the  entire  amount  of  a  loss 
may  recover  from  the  others  a  proportionate  contribution  to  the  loss:  MillaU' 
don  v.  We$tem  Marine  etc.  Ins.  Co.,  9  La.  27;  29  Am.  Dec.  433;  Wig</in  v. 
Suffolk  In*.  Co.,  18  Pick.  145;  29  Am.  Dec.  676;  Sloat  v.  Royal  Ins.  Co.,  49  Pa. 
St.  14;  88  Am.  Dec.  477;  Willianuburg  etc  Ins.  Co.  v.  Gtoinn,  88  Ga.  65. 
There  can  be  no  contribution  among  co'insurers  where  two  or  more  open 
policies  of  difierout  dates  have  been  issued  by  different  insurers  for  tb«  sam* 
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risk,  snbseqaeDtly  attaching  at  the  same  initant  nnder  all  the  polieiei,  then 
being  a  proriBion  on  the  faoe  of  each  policy  againat  contribntion  with  innu^ 
en  of  prior  or  sabBequent  date:  Denting  ▼.  MerchanUt*  CoUon-freu  etc  Co., 
90  Tenn.  306.  See  the  extended  note  to  AUianee  A$tn.  Co.  t.  Louiaiana  In*. 
Co.,  28  Am.  Dec.  121. 

Iksubancs — AjssiONMBirr  of  Poliot — Nbw  Contraot. — ^The  consent  of 
the  insurer  to  an  assignment  of  a  policy  creates  a  new  contract  on  his  part, 
when  there  has  been  a  prior  forfeiture,  only  when  the  assignee  is  ignorant 
of  such  forfeiture:  Fire  Asm.  v.  Floumoy,  84  Tex.  632;  31  Am.  St.  Rep.  89, 
and  note.  See  Stout  v.  City  Fire  Ins.  Co.,  12  Iowa,  371;  79  Am.  Dec.  539, 
and  note;  and  especially  the  extended  note  to  Hew  York  etc  Ins.  Co.  v.  Flack, 
56  Adu  Dec.  747,  where  the  questions  relating  to  the  assignment  of  policies 
of  insorance  are  treated  at  length. 


Webb  v.  Baltimore  and  Eastern  Shore  Ry.  Co. 

[77  Maetland,  92,) 

Corporations— Subscription  to  Stock.— A  Tender  to  a  Scbscbibrb  oi 
THB  Stock  for  which  he  has  subscribed  is  not  a  condition  precedent  to 
the  maintenance  of  an  action  to  recover  the  amount  of  his  subscription. 

Corporations. — Subscription  Fob  Stock  in  a  Railway  When  Com- 
FLBTED  to  a  point  designated  becomes  final  upon  the  performance  of 
the  condition,  and  is  then  enforceable.  No  further  subscription  or  other 
act  is  essential  to  convert  or  change  the  original  subscription  into  an 
unconditional  and  absolute  subscription. 

Corporations — Subscription  to  Stock — Statute  op  Frauds. — A  sub- 
scription for  stock  in  a  corporation  is  not  a  contract  for  the  sale  of 
goods,  wares,  or  merchandise,  and  is  not  within  the  statute  of  frauds. 

John  p.  Poe,  attorney  general,  and  Sewell  T,  Milbourne,  for 
the  appellant. 

Robert  P.  Graham  and  Harry  L.  D.  Stanford,  for  the 
appellee. 

••  Alvey,  C.  J.  This  action  was  brought  to  recover  of  the 
defendant  for  certain  stock  subscribed  in  the  plaintiff  com- 
pany. The  declaration  contains  several  of  the  common 
indebitatus  counts,  but  the  fifth  count  is  special,  and  it  alleges 
that  the  defendant  subscribed  for,  and  agreed  to  take,  twenty 
shares  of  the  capital  stock  of  the  plaintiflf  company,  and  to 
pay  one  thousand  dollars  therefor,  on  the  completion  of  •* 
the  railroad  of  the  company  to  the  town  of  Vienna,  Maryland; 
and  that,  although  the  said  railroad  has  long  since  been  com- 
pleted to  the  said  town  of  Vienna,  and  that  the  said  subscrip- 
tion is  due  and  demandable,  the  defendant  has  not  paid  the 
6ame,  or  any  part   thereof.      By  the    pleas,  the   defendant 
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denied  the  legal  existence  of  the  contract  alleged,  or  that  hd 
was  in  any  manner  bound  thereby. 

The  questions  presented  on  this  appeal  are  simply  as  to  the 
admissibility  of  evidence,  and  are  presented  by  two  bills  of 
exception  taken  by  the  defendant. 

At  the  trial  it  was  admitted  that  the  plaintiff  was  a  corpo- 
ration, duly  organized  and  existing  under  the  laws  of  the 
state;  and  that  the  plaintiff  had  constructed  its  railroad  from 
Easton  bay,  in  Talbot  county,  to  the  town  of  Vienna,  in 
Dorchester  county,  before  the  Ist  of  January,  1891,  and  that, 
in  the  construction  of  its  road,  tj?e  plaintiff  had  expended 
large  sums  of  money,  and  created  a  large  indebtedness,  still 
outstanding  at  the  time  of  this  suit  brought,  to  wit,  the 
twelfth  day  of  August,  1891.  It  was  also  admitted,  that, 
before  this  suit  was  brought,  the  defendant  received  from  the 
secretary  of  the  plaintiff  a  letter  calling  on  him  to  pay  the 
money  alleged  to  be  due  on  the  stock,  and  further,  that  before 
the  bringing  of  this  suit,  neither  the  plaintiff,  nor  any  one  in 
its  behalf,  ever  offered  or  tendered  the  certificates  for  the 
stock  subscribed  for  by  the  defendant.  The  plaintiff  then 
offered  in  evidence  a  subscription  book,  purporting  to  be  a 
subscription  book  for  the  stock  of  the  plaintiff,  and  proved  by 
an  agent  of  the  company,  to  whom  the  book  had  been 
intrusted,  to  procure  subscriptions,  that  it  was  the  subscript 
tion  book  of  the  plaintiff,  and  that  the  entry  in  that  book,  to 
which  the  name  of  the  defendant  was  subscribed,  was  made 
and  signed  by  the  defendant.  In  that  book  there  is  this 
heading:  "We,  the  undersigned,  agree  to  subscribe  to,  and 
pay  for,  the  •*  number  of  shares  of  the  capital  stock  of  the 
Baltimore  and  Eastern  Shore  Railroad  Company  set  opposite 
our  names,  provided  the  said  road  shall  be  built  on  the 
Vienn.',  route;  said  shares  of  stock  to  be  of  the  par  value  of 
fifty  dollars,  and  the  same  to  be  paid  for  in  installments  of 
twenty  per  cent  as  any  ten  miles  of  road  are  completed.'^ 
This  heading  had  appended  to  it  about  sixty  signatures;  and 
then  follows  this  entry: 

"  I  hereby  agree  to  take  twenty  shares  of  the  Balti- 
^  .    more  and  Eastern  Shore  Railroad  stock  when   com- 
pleted to  Vienna. 

"11,000.00.  Albert  Webb." 

To  the  offer  of  this  subscription  book,  with  the  entry 
therein  signed  by  the  defendant,  the  latter  objected,  and,  in 
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support  of  hia  objection,  has  assigned  several  grounds:  1. 
That  there  was  no  evidence  of  a  tender  of  certificates  of 
stock  to  the  defendant,  and  that  this  suit  could  not  be  main- 
tained without  such  tender;  and  that  the  subscription  was 
invalid  because  the  statutory  installment  was  not  paid;  2. 
That  there  was  no  contract  of  a  present  subscription  for 
stock,  but,  at  most,  nothing  more  than  a  mere  promise  to 
subscribe  when  the  road  was  completed  to  Vienna;  3.  That  if 
the  entry  signed  by  the  defendant  be  treated  as  a  present 
subscription  to  stock,  the  contract  is  within  the  provisions  of 
the  statute  of  frauds,  29  Car.  II.,  chapter  8,  section  17,  and 
that  it  is  fatally  defective  in  omitting  to  name  the  vendor  of 
the  stock,  and  that  there  is  no  sufficient  consideration  for  the 
defendant's  undertaking  shown  on  the  face  of  the  subscrip- 
tion paper.  There  is  also  a  general  objection  taken  to  the 
admissibility  of  the  subscription  book  in  evidence.  The 
objection  to  the  admissibility  of  the  evidence  was  overruled. 

In  the  opinion  of  this  court,  none  of  the  grounds  assigned 
in  support  of  the  objection  taken  can  be  sustained. 

••  1.  There  is  clearly  no  valid  ground  for  the  objection 
that  the  certificates  for  the  stock  should  have  been  tendered 
to  the  defendant,  as  a  condition  precedent  to  the  right  to 
maintain  this  action  for  the  money  due  on  the  subscription. 
This  would  seem  to  be  well  settled:  1  Morawetz  on  Corpora- 
tions, sec.  61,  and  cases  there  cited;  Scarlett  v.  Academy  of 
Music,  43  Md.  203.  Nor  is  the  objection  well  taken  that  the 
subscription  is  not  binding  upon  the  defendant,  because  it  is 
not  shown  that  an  installment  of  five  dollars  in  cash  on  each 
share  of  stock  subscribed  had  been  paid  at  the  time  of  making 
the  subscription,  under  section  163  of  article  23  of  the  code. 
The  omission  of  such  payment  does  not  invalidate  the  sub- 
scription. That  construction  of  this  provision  of  the  statute 
has  been  settled  by  the  decision  of  this  court  in  the  case  of 
Oler  V.  Baltimore  etc.  R.  R.  Co.,  41  Md.  583.  And  with 
respect  to  the  necessity  for  showing  that  the  amount  of  the 
subscription  had  been  called  for  by  the  directors  of  the  com- 
pany before  suit  brought,  it  was  admitted  that  the  defendant 
had  received  a  letter  before  suit  brought,  purporting  to  be 
from  the  secretary  of  the  plaintiff,  calling  upon  him  to  pay 
the  money  due  on  the  stock,  as  being  then  due,  but  that  pay- 
ment was  refused.  Whether  that  call  or  demand  was  made 
by  the  authority  of  the  directors  of  the  company  was  a  ques- 
tion of  fact  for  the  jury  upon  all  the  evidence  in  the  case. 
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2.  The  Bubscription  in  the  form  in  which  it  was  made  was 
inchoate  and  conditional.  It  was  such,  however,  ae  the  com- 
pany had  a  right  to  accept:  Taggart  v.  Western  Maryland  R.R, 
Co.,  24  Md.  563;  89  Am.  Dec.  760;  Philadelphia  etc.  R.  R.  Co. 
V.  Hickman,  28  Pa.  St.  318.  It  was  simply  a  continual  oflfer  by 
the  defendant  to  become  a  stockholder  after  the  condition  speci- 
fied had  been  performed  by  the  company.  The  performance  of 
the  condition  precedent  on  the  part  of  the  company  was  neces- 
sary •'  to  a  valid  acceptance  of  the  offer  thus  made  by  the  sub- 
scriber; and  before  this  acceptance,  by  the  performance  of  the 
condition  precedent,  the  defendant  did  not,  by  virtue  of  such 
subscription,  become  a  member  of  the  company.  His  sub- 
scription was  a  mere  offer,  and  unless  withdrawn  before  the 
condition  performed  by  the  company,  it  became  final  and  abso- 
lute immediately  upon  the  performance  of  the  condition;  or, 
as  said  by  this  court  in  Taggart  v.  Western  Maryland  R,  R.  Co., 
24  Md.  563,  89  Am.  Dec.  760,  such  conditional  subscription, 
upon  the  performance  of  the  condition,  thus  became  ulti- 
mately an  unconditional  and  absolute  subscription.  And 
that  being  the  effect  and  operation  of  the  subscription  made 
by  the  defendant,  it  is  quite  clear  that  no  other  or  further 
act  of  subscription  was  necessary,  or  contemplated  by  the 
parties,  in  order  to  convert  the  original  conditional  subscrip- 
tion into  an  unconditional  and  absolute  subscription.  The 
defendant  appears  to  have  declined  the  conditional  terras 
embraced  in  the  heading  of  the  preceding  subscriptions,  which 
required  the  amount  of  the  subscriptions  to  be  paid  in  install- 
ments of  twenty  per  cent  as  any  ten  miles  of  the  road  should 
be  completed;  and  he  preferred  to  make  his  subscription  sep- 
arate, and  to  make  it  depend  upon  the  completion  of  the  road 
to  Vienna;  and  when  the  road  was  so  made,  which  is  admit- 
ted to  have  been  done  before  this  action  was  brought,  the  sub- 
scription of  the  defendant  for  the  twenty  shares  of  stock 
became  absolute,  and  the  price  therefor  thence  became  pay- 
able on  demand  of  the  directors  of  the  company.  This  is  the 
clear  imi)ort  of  the  subscription  of  the  defendant.  No  partic- 
ular form  of  subscription  is  made  essential,  and  the  present 
subscription  is  not  of  a  formal  character;  yet  there  is  enough 
in  the  paper,  when  read  in  connection  with  what  precedes  it 
in  the  same  book,  to  show  what  was  really  intended  by  the 
parties  to  the  contract. 

•**  3.  The  contention  that  this  contract  of  subscription  is 
within  the  statute  of  frauds,  29  Car.  II.,  chapter  3,  section  17, 
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is  not  maintainable,  either  upon  reason  or  authority.  A  sub- 
scription for  shares  of  stock,  in  an  ordinary  corporation,  is 
not  a  contract  for  the  sale  of  "goods,  wares,  and  merchandise"; 
words  which  comprehend  only  corporeal  movable  property. 
Shares  of  stock  are  but  choses  in  action,  and  are  not  within 
the  statute;  and  this  is  the  established  construction  of  the 
statute  by  the  English  courts,  as  shown  by  the  collection  of 
cases  by  Mr.  Benjamin  in  his  admirable  work  on  Sales,  pages 
91,  99;  and  the  same  construction  has  been  adopted  by  deci- 
sions of  high  authority  in  this  country:  Brown  on  Statute  of 
Frauds,  sec.  298;  Angell  and  Ames  on  Corporations,  sec. 
563;  Clark  v.  Burnham,  2  Story,  15;  though  there  are  some 
decisions,  especially  of  an  earlier  date,  entitled  to  great  respect, 
to  the  contrary.  In  the  absence  of  a  binding  authority,  such 
as  an  express  decision  of  this  court,  we  are  not  disposed  to 
adopt  and  follow  the  decisions  of  the  American  courts  hold- 
ing that  the  statute  does  apply  in  such  cases,* being  as  they 
are  in  conflict  with  the  English  courts  upon  this  subject.  We 
think  the  English  decisions  furnish  the  better  and  more  rea- 
sonable construction  of  the  statute. 

In  the  case  of  Colvin  v.  Williams,  8  Har.  &  J.  38,  5  Am. 
Dec.  417,  the  only  case  in  this  state  supposed  to  give  any 
support  to  the  contention  of  t"he  defendant,  the  question  pre- 
sented was  quite  different  from  that  presented  in  this  case. 
In  that  case  there  was  a  sale  of  bank  stock  by  a  broker,  and 
the  broker  became  the  agent  of  both  seller  and  buyer,  and 
in  whose  name,  as  vendor,  a  memorandum  of  sale  was  made 
out  and  delivered  to  the  defendant,  who  filled  up  the  blank 
in  the  memorandum  with  the  number  of  shares  he  desired, 
and  accepted  the  same  as  purchaser  of  the  number  of  shares 
sold.  Upon  this  memorandum  the  court  below  held  the 
plaintiff  to  be  entitled  to  recover;  ®*  and  upon  appeal  this 
court  held  the  court  below  right  in  its  ruiing,  and  affirmed 
the  judgment.  There  was  no  opinion  delivered;  but  it  is 
stated  at  the  conclusion  of  the  case,  whether  by  the  au- 
thority of  the  court,  or  by  the  reporters  of  the  case  without 
such  authority,  does  not  appear,  that  it  was  said  by  the 
court  "  that  the  sale  of  bank  stock  is  within  the  statute  of 
frauds;  and  that  the  broker  was  the  common  agent  of  both 
the  appellee  and  appellant."  If  such  was  the  case,  as  we 
must  take  it  to  be,  it  is  very  clear  that  the  declaration 
made  at  the  conclusion  of  the  case,  "  that  the  sale  of  bank 
stock  was  within  the  statute  of  frauds,"  was  wholly  unneces- 
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sary  to  the  decision  of  the  case,  and  was  purely  a  dictum,  if^ 
in  fact,  it  be  assumed  to  have  emanated  from  the  court  at. 
all.  The  statute  did  not  avail  as  a  defense  to  the  defendant.. 
if  it  was,  in  fact,  relied  on  as  a  defense,  which  does  not  appear 
to  have  been  the  case.  There  have  been  many  cases  since- 
that  decision  in  which  such  defense  could  have  been  taken, 
if  the  statute  was  applicable  in  such  cases  as  this,  but  which, 
passed  without  question  as  to  the  application  of  the  statute. 

Upon  both  exceptions,  therefore,  we  are  of  opinion  that  th& 
court  below  was  correct  in  its  rulings,  and  that  the  judgment, 
appealed  from  should  be  affirmed. 

Judgment  affirmed.  

Corporations — Subscription  to  Stock — Statute  ow  Frauds. — A  con- 
tract to  transfer  shares  of  stock,  when  the  same  may  be  open  to  subscrip- 
tion upon  the  books  of  a  corporation,  is  notwithin  the  provision  of  the  statuta-- 
of  frauds:  Qadsden  v.  Lance,  1  McMuil.  Eq,  87;  37  Am.  Dec.  548. 

CoKToRATioNS— Issuance  of  Certificate. — It  is  not  necessary  to  a  sub- 
scriber's ownership  of  stock  in  a  corporation  that  a  certificate  therefor  should 
liave  l)een  issued  to  him:  California  etc.  Hotel  Co.  v.  Callender,  94  Cal.  120? . 
28  Am.  St.   Rep.  99,  ai»d  note  witli  the  cases  collected.      See,  also,  th&-- 
extended  note  to  T/iovijMon  v.  Reno  Sav.  BanK,  3  Am.  St.  Rep.  830 

CokPouATioNs — Conditional  Subscriptions  to  Stock. — Where  sub- 
scribers agree  to  take  stock  in  a  railroad,  upon  condition  that  it  shall  be  ao 
located  as  to  make  a  designated  town  a  point,  they  become  unconditional 
stockholders  when  the  road  is  so  located:  McMillan  v.  Maysville  etc  /?.  R, 
Co.,  15  B.  Mon.  218;  61  Am.  Dec.  181;  Spartanburg  etc,  R.  R.  Co.  v.  De 
Oraffevreid,  12  Rich.  675;  78  Am.  Dec.  476.  An  aigreement  to  take  stock, 
when  a  certain  amount  of  it  has  been  subscribed  makes  the  subscriber  abso-^ 
Intely  and  unconditionally  liable  when  that  specified  amount  has  been  duly  ■ 
taken:  Cravena  v.  Eagle  Cotton  Mills  Co.,  120  Ind.  6;  16  Am.  St.  Rep.  293. 
See  the  note  to  Maryaville  Electric  Light  etc  Co.  v.  Johnson,  27  Am,  St  Bep.^ 
220,  and  the  extended  note  to  Parkei-  v.  Thonuu,  81  Am.  Dm.  898. 
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[77  Mabtlamd,  12L] 
Criminal  Law — Irdiotmbnt. — Duplicity  in  a  Criminal  Plbadimo  b  th» 

joinder  of  two  or  more  distinct  and  separate  offenses  in  one  oonnt. 
Criminal  Law — Indictment. — The  Stbalins  at  the  Same  Time  of  ser- 

eral  articles  belonging  to  several  owners  constitntes  bat  one  crime,  and 

may,  therefore,  be  charged  in  a  single  oonnt  of  the  same  indictment 

without  making  it  objectionable  for  duplicity. 

Edward  C.  Peter  and  John  Prentisf  Po$,  for  the  appellant. 

Thomas  Anderson  and  W.  Veirs  BouiCf  Jr.,  for  the  appellee. 
An.  8r.  Ret..  Vol  XXXIX. -as 
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*■*  Robinson,  J.  The  question  raised  ip  this  case  is  one  of 
Borae  importance  in  criminal  pleading.  The  indictment  con- 
tains two  counts,  in  each  of  which  the  prispper  is  charged 
with  stealing  several  suras  of  money  at  the  same  time  belong- 
ing to  several  owners.  And  the  question  is  **^  whether  these 
counts  are  bad  for  duplicity.  Now,  by  duplicity  in  criminal 
pleading  is  meant  the  joinder  of  two  or  n^Qxe  distinct  and 
separate  offenses  in  the  sarne  count.  The  object  of  all  plead- 
ing, civil  and  criminal,  is  to  present  a  singly  issue  in  regard 
to  the  same  subject  matter,  and  it  would  b^  against  this 
fundamental  rule  to  permit  two  or  more  distinct  offenses  to 
be  joined  in  the  same  count.  So  the  question  really  comes 
to  this:  Does  the  stealing  of  several  articles  of  property  at 
the  same  time,  belonging  to  several  owners,  constitute  one 
offense,  or  as  many  separate  offenses  as  there  are  different 
owners  of  the  property  stolen?  And,  though  the  question  is 
a  narrow  one,  it  is  at  the  same  time  one  in  regard  to  which 
there  is  some  conflict  of  opinion.  Upon  principle,  howevert 
it  would  seem  clear  that  the  stealing  of  several  articles  at  the 
same  time,  whether  belonging  to  the  same  person  or  to  several 
persons,  constituted  but  one  offense.  It  is  but  one  offense, 
because  the  act  is  one  continuous  act — the  same  transaction; 
and  the  gist  of  the  offense  being  the  felonious  taking  of 
the  property,  we  do  not  see  how  the  legal  quality  of  the  act 
is  in  any  manner  affected  by  the  fact  that  the  property 
stolen,  instead  of  belonging  to  one  person,  is  the  several  prop- 
erty of  different  persons.  The  offense  is  an  offense  against 
the  public,  and  the  prosecution  is  conducted,  not  in  the  name 
of  the  owner  of  the  property,  nor  in  his  behalf,  but  in  the 
name  of  the  state,  the  primary  object  being  to  protect  the  pub- 
lic against  such  offenses  by  the  punishment  of  the  offender. 
And,  although  it  is  necessary  to  set  out  in  the  indictment  the 
ownership  of  the  property,  this  the  law  requires  in  order 
that  the  prisoner  may  be  informed  as  to  the  precise  nature  of 
the  offense  charged  against  him;  and  further  to  enable  him 
to  plead  a  former  conviction  or  acquittal,  in  bar  of  a  subse- 
quent prosecution  for  the  same  offense.  So,  it  seems  clear  to 
us  on  principle  that  the  taking  of  several  articles  ***  of 
property  under  such  circumstances  constitutes  but  one  felony. 
And  this  view  is  fully  su3tained,  not  only  by  the  standard 
elementary  books  on  criminal  law,  but  by  the  best-considered 
cases.  And  though  the  stealing  of  property  at  different  times, 
whether  belonging  to  the  same  person  or  different  persons. 
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constituted  separate  offenses,  yet,  says  Mr.  East:  "  If  the  prop- 
erty of  several  persons,  lying  together  in  one  bundle  or  chest, 
or  even  in  one  house,  be  stolen  together  at  one  time  .... 
the  value  of  all  may  be  put  together  so  as  to  make  it  grand 
larceny,  ....  for  it  is  one  entire  felony":  2  East  P.  C,  sec. 
136.  The  same  rule  is  laid  down  in  2  Hale's  Pleas  of  the 
Crown,  531,  and  3  Chitty's  Criminal  Law,  9-24,  and  in  2  Rus- 
sell on  Crimes,  sec.  127,  and  in  fact  by  all  the  books,  ancient 
and  modern,  in  which  the  question  has  been  considered.  And 
in  England  there  has  been  no  departure,  so  far  as  we  are  advised 
from  the  rule.  In  Regina  v.  Oiddina,  1  Car.  &  M.  634,  where 
the  indictment,  which  contained  only  one  count,  charged  the 
four  prisoners  of  assaulting  and  stealing  from  G.  P.  two 
shillings,  and  from  H.  P.  one  shilling  and  a  hat,  Tindal, 
C.  J.,  said:  "It  is  all  one  act,  and  one  entire  transaction. 
The  two  prosecutors  were  assaulted  and  robbed  at  one  and 
the  same  time;  and  there  was  no  interval  of  time  between 
the  assaulting  and  robbing  of  the  one  and  the  assaulting  and 
robbing  of  the  other.  If  there  had  been  the  felonies  would 
have  been  distinct,  but  that  is  not  so  in  the  present  case." 

And  in  Fulmer  v.  Comvionwealth,  97  Pa.  St.  503,  where  the 
indictment,  as  in  this  case,  contained  two  counts,  in  each 
of  which  the  prisoner  was  charged  with  stealing  several  arti- 
cles of  property  belonging  to  several  owners,  the  taking  being 
at  the  same  time,  and  motion  was  made  to  quash  the  first 
count  in  the  indictment,  on  the  ground  that  it  charged  the 
prisoner  with  three  separate  felonies,  the  court,  after  a  full 
review  of  the  authorities,  ***  held  that,  although  the  prop- 
erty stolen  belonged  to  distinct  owners,  it  constituted  but  one 
offense,  and  the  motion  to  quash  was  overruled.  And,  with- 
out quoting  from  the  decisions,  we  may  refer  to  State  v.  Hen- 
nessey, 23  Ohio  St.  339;  13  Am.  Rep.  253;  and  State  v.  Mernll, 
44  N.  H.  624,  in  which  the  question  was  fully  considered,  and 
decided  in  accordance  with  the  views  we  have  expressed. 

The  punishment  prescribed  by  the  statute  for  stealing 
goods  of  the  value  of  five  dollars  is  different,  it  is  true,  from 
that  prescribed  for  stealing  goods  and  chattels  of  less  value. 
And  the  aggregate  value  of  the  several  articles  stolen  may 
exceed  five  dollars,  whereas  the  separate  value  of  each  article 
may  be  less  than  five  dollars.  But  at  common  law  there  was 
a  still  greater  difference  in  the  degree  of  punishment  between 
grand  larceny;  that  is*  the  stealing  of  goods  of  the  value  of 
twelve  pence,  and  petit  larceny,  which  was  the  stealing  of 
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goods  under  the  value  of  twelve  pence.  And  yet,  it  was 
always  held  that  where  the  aggregate  value  of  the  several 
articles  stolen  amounted  to  twelve  pence,  whether  belonging 
to  the  same  person  or  to  several  persons,  if  taken  at  the  same 
time,  constituted  grand  larceny;  it  constituted  grand  larceny 
because  it  was  one  felony.  And  besides,  it  is  always  within 
the  province  of  the  jury  to  find  the  value  of  the  property,  and 
where  the  indictment  charges  it  to  be  of  the  value  of  five  dol- 
lars or  more,  and  the  proof  shows  it  to  be  of  less  value,  the 
jury  ought  so  to  find  in  accordance  with  the  fact. 
Judgment  reversed,  and  case  remanded. 


Indicjtmknt — DUPLIOITT. — A  defendant  cannot  be  charged  with  two  dis- 
tinct offenses  in  the  same  indictment:  Bulloch  ▼.  State,  10  6a.  47;  64  Am. 
Deo.  369;  State  v.  Han-is,  106  N.  C.  682.  An  indictment  is  open  to  the 
charge  of  duplicity  when  two  or  more  distinct  offenses  are  charged  in  the 
same  count:  Reagan  v.  State,  28  Tex.  App.  227;  19  Am.  St.  Rep.  833,  and 
note;  State  v.  Lund,  49  Kan.  209;  note  to  State  v.  Shores,  13  Am.  St  Rep. 
886.     See  the  extended  note  to  Ben  v.  StaXe,  58  Am.  Dea  240. 

Larceny— Indictment. — Stealing  Several  Different  Things  at  thb 
Sake  Tims:  Se«  the  extended  note  to  Ben  v.  State,  58  Am.  D«o.  24L 
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[77  Maryland,  148.] 

FlBH. — To  Ck)MPLETE  RiGHT  OF  PROPERTY,  IN  FiSH,  an  actnal  appropria- 
tion  or  mancupation  must  be  made.  The  possession  must  be  complete, 
and  if,  when  taken,  they  are  voluntarily  restored  to  their  native  ele* 
ment,  so  that  they  can  only  be  regained  in  like  manner  to  that  in  which 
they  were  originally  taken,  the  right  of  property  is  lost. 

Fish. — Property  in  Fish  Cannot  be  created  by  constructing  a  fence 
across  a  public  tidewater  cove,  and  thus  preventing  their  escape  there- 
from. 

Prescriptive  Title  to  Land  Covered  by  Tidewater  cannot  be  acquired 
when  the  title  is  vested  in  the  state,  and  it  is  incompetent  to  make  any 
grant  thereof. 

Tidewater. — A  Statute  For  the  Protection  of  Owners  of  Artificial 
Ponds  situated  on  their  land,  or  lands  of  which  they  are  in  legal  posses- 
sion in  the  ownership  of  such  fish,  or  eggs,  or  spawn  of  fish  as  may  be 
put  therein  for  breeding,  does  not  apply  to  tidewater  coves,  the  title  to 
which  is  vested  in  the  state. 

Daniel  R.  Magruder  and  John  B.  Gray,  for  the  appellant. 

John  B.  Bunting  and  James  T.  Briscoe,  for  the  appellee. 

***  Page,  J.     This  case  was  probably  instituted   for  the 
purpose  of  trying  the  title  to  certain  land,  covered  by  water^ 
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**®  within  the  ebb  and  flow  of  the  tide.  The  evidence  con- 
tained in  the  record,  however,  is  so  meager,  and  evidently  so 
imperfectly  set  out,  that  we  are  unable  to  ascertain  with  rea- 
sonable accuracy  what  the  facts  were  upon  which  the  instruc- 
tions asked  for  by  the  parties,  or  granted  by  the  court,  were 
predicated.  We  are  confined,  however,  to  that  which  the 
record  furnishes,  and  must  render  our  decision  in  accordance 
with  what  there  appears.  By  the  first  prayer  of  the  plaintiff, 
the  court  was  asked  to  instruct  the  jury,  that  if  they  found 
the  defendant  caught  the  fish  of  the  plaintiff  "  while  confined, 
and  without  the  permission  of  the  plaintiff,"  and  appropriated 
tliem  to  his  own  use,  their  verdict  must  be  for  the  plaintiff. 
The  evidence  to  support  this  prayer  was  that  the  plaintiff 
*' caught  and  confined"  large  quantities  of  fish  in  Terrapin 
cove.  This  cove,  it  is  stated,  "  was  an  arm  of  Mearses'  cove, 
which  emptied  into  the  Patuxent  river  through  a  channel 
made  by  John  J.  Sollers."  It  is  uncertain  from  this  state- 
ment whether  the  "  channel "  thus  referred  to  was  an  entirely 
artificial  way,  or  whether  before  it  was  made  the  waters  of 
Mearses'  cove  had  flowed  through  a  natural  outlet  to  the 
river.  It  must  be  inferred,  however,  that  if  Mearses'  cove  was 
an  "arm"  of  the  Patuxent  there  must  have  been  a  natural 
way  through  which  the  tide  had  always  ebbed  and  flowed. 
The  evidence  further  shows  that  Terrapin  cove  contained 
about  one  and  a  half  or  two  acres  of  land,  all  of  it  covered  by 
water,  within  the  ebb  and  flow  of  the  tide;  that  the  deepest 
water  in  it  was  about  eight  feet,  and  that  the  fish  taken  by 
the  defendant  were  confined  therein  by  a  wire  fence  "extend- 
ing across  its  mouth  thirty  yards  wide."  Now,  to  complete 
the  right  of  property  in  fish,  an  actual  appropriation  or  "  man- 
cupation"  must  be  made.  The  possession  must  be  complete; 
and  if,  when  taken,  they  are  voluntarily  restored  to  their 
native  element,  so  that  they  can  only  ***  be  regained  in  like 
manner  to  that  by  which  they  were  originally  taken,  the  right 
of  property  is  lost:  Angell  on  Tide  Waters,  137.  This  prayer 
does  not  require  the  jury  to  find,  as  one  of  the  conditions  of 
the  plaintiff's  recovery,  that  the  plaintiff  had  title  to  the  soil 
covered  by  the  water  of  Terrapin  cove;  and  we  do  not  think 
that  it  can  properly  be  maiptained  that  by  the  construction 
of  a  fence  across  the  mouth  of  the  cove  the  plaintiff  had  so 
confined  the  fish  as  to  retain  the  title  to  those  he  had  caught 
and  placed  therein.  By  so  restoring  them  to  their  native  ele- 
ment, be  relinquished  the  possession  of  them,  and  thereby 
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lost  such  right  of  property  as  he  may  have  had  in  them. 
This  prayer  was  therefore  properly  rejected. 

The  plaintiflF's  second  prayer  raises  the  question  whether  a 
continuous  and  adverse  possession  for  twenty  years  prior  to 
1890,  of  land  covered  by  water,  within  the  ebb  and  flow  of  the 
tide,  will  confer  such  a  title  to  the  soil  as  will  enable  a  party 
to  maintain  trespass  against  one  who  enters  thereon,  and 
catches  fish  without  permission  from  the  person  claiming  it. 
Since  the  passage  of  the  act  of  1862,  chapter  129,  there  can 
be  no  diflBculty  on  this  point.  That  act,  which  is  codified  in 
the  present  code,  article  54,  section  46,  provides  that  "no 
patent  shall  hereafter  issue  for  land  covered  by  navigable 
waters."  "All  the  soil  below  high-water  mark  within  the 
limits  of  the  state,  where  the  tide  ebbs  and  flows,  that  is 
the  subject  of  exclusive  propriety  and  ownership  belongs  to 
the  state,  subject  only  to  such  lawful  grants  of  such  soil  as 
may  have  been  heretofore  made":  Hess  v.  Muir,  65  Md.  607; 
Browne  v.  Kennedy^  5  Har.  &  J.  203;  9  Am.  Dec.  503. 

Terrapin  cove,  therefore,  being  a  tributary  of  Patuxent 
river,  and  within  the  ebb  and  flow  of  the  tide,  must  be  regarded 
as  a  public  river  or  arm  of  the  sea,  the  soil  of  which,  under 
the  charter  granted  to  Lord  Baltimore,  became  **•  vested  in 
the  state  of  Maryland;  and  so  it  remains,  unless  it  be  included 
in  some  grant  by  the  state  made  prior  to  the  passage  of  the 
act  of  1862.  The  plaintiff  in  this  case  does  not  rely  upon 
such  a  grant;  his  only  claim  is  by  adverse  possession.  But 
title  by  possession  presumes  a  grant,  and  such  a  presumption 
cannot  be  entertained  as  against  one  incapable  of  granting: 
Casey  v.  Inloes,  1  Gill,  497;  39  Am.  Dec.  658.  No  title,  there- 
fore, could  be  acquired  by  possession  as  against  the  state  in 
the  face  of  the  statute,  which  expressly  provides  that  no  such 
grant  shall  be  made,  we  therefore  find  no  error  in  the  rejec- 
tion of  this  prayer.  It  is  unnecessary  to  consider  the  fourth 
instruction  asked  for  by  the  plaintiff.  Inasmuch  as  it  directed 
the  jury,  if  they  found  the  facts  therein  stated,  to  bring  in 
their  verdict  for  the  defendant,  the  plaintiff  was  certainly  not 
injured  by  its  rejection. 

Of  the  prayers  granted  by  the  court  at  the  instance  of  the 
defendant,  the  secoiad  and  third,  are  apparently  based  upon 
the  theory  that  Terrapin  cove  was  an  "  artificial  pond,"  con- 
structed by  the  plaintiff  under  the  statute  law  of  Maryland, 
and  that  there  could  be  no  recovery  unless  the  plaintiff  had 
put  certain  "notices"  in  two  or  three  newspapers  in  Calvert 
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county,  or  given  such  "notices"  "by  written  handbills  puk 
np  at  public  places  near  said  pond."  But  said  cove  was  an 
"  arm  of  Mearses'  cove,"  and  therefore  a  tributary  of  Patuxent 
river,  and  not  within  the  scope  of  any  statute  which  has  for  its 
purpose  the  protection  of  fish  in  artificial  ponds. 

The  statute  supposed  to  be  applicable  to  this  case  is  not 
specifically  mentioned  in  the  record,  nor  in  the  brief  of  the 
appellee.  It  is  described,  however,  in  the  brief  of  the  appel- 
lant as  being  section  76  of  article  39  of  the  code,  and  this 
being  the  only  statute  in  any  wise  germane  to  this  subject, 
we  suppose  it  is  the  one  upon  which  the  theory  of  these  two 
prayers  was  constructed.  But  this  is  a  penal  statute,  enacted 
for  the  purpose  of  protecting  *"  owners  of  artificial  ponds 
situated  "on  their  own  land,  or  lands  of  which  they  are  in 
legal  possession,"  in  the  ownership  and  control  of  such  fish, 
or  eggs,  or  spawn  of  fish,  as  may  be  put  therein  for  breeding 
or  cultivating  fish,  by  making  it  a  misdemeanor,  punishable 
by  fine,  for  any  one  to  enter  upon  the  premises  for  the  purpose 
of  fishing  or  to  catch  fish  therefrom.  This  statute  confers  no 
rights,  but  simply  protects  rights  which  otherwise  exist,  by 
creating  an  ofiense  and  providing  a  punishment.  It  has  no 
relevancy  to  this  case.  The  granting  of  these  prayers,  there- 
fore, was  error.  We  do  not  deem  it  necessary  to  j)nss  upon 
the  defendant's  first  prayer,  for  the  reason  that  the  case  must 
be  remanded  for  a  new  trial,  and  in  view  of  the  fragmentary 
evidence  with  which  we  have  been  furnished,  we  have  already 
expressed  ourselves  as  fully  as  is  proper. 

Judgment  reversed,  and  new  trial  awarded. 


Pish Pbopkrtt  in. — Fish,  before  they  are  taken,  are  the  property  of  no 

one:  Treat  v.  Partona,  84  Me.  520;  extended  note  to  Sterling  v.  Jachon,  13 
Am.  St.  Rep.  418. 

Fisheries. — The  privilege  of  fishing  in  navigable  rivera  and  arms  of  the 
tea  is  in  the  public,  but  an  individual  may,  by  grant  or  prescription,  acquire 
Ml  exclusive  right  of  fishing  therein:  Rogers  v.  Jones,  1  Wend.  237;  19  Am. 
Dec.  493,  and  note.  Contra:  Tillicum  Fishing  Co.  v.  Carter,  61  Pa.  St.  21; 
100  Am.  Dec.  597,  and  note.  See  the  extended  note  to  Mather  t.  Chaxman^ 
16  Am.  Rec  61. 
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(77  Maktland,  262.] 

^BloroLKS  Mat  Be  Excluded  From  Public  Hiohwats  by  authority  o!  the 
legislatare,  if,  in  fact,  they  are  dangerons  to  the  general  traveling  public. 

SiCTCLK?,  Excluding  From.  Public  Highways. — If  county  commission. 
era  are  given  full  power  and  authority  to  make  reasonable  rules  and 
regulations  for  tlie  use  of  a  bridge  by  the  public,  this  authorizes  them 
to  enact  a  by-law  forbidding  any  person  from  riding  a  bicyle  or  tricycle 
over  such  bridge,  and  suuli  a  by-law  will  be  presumed  to  be  reasonable, 
and  the  burden  of  proving  that  it  is  not  so  rests  on  the  party  denying 
its  validity. 

3'alsb  Impsisomhent. — If,  upon  the  arrest  of  an  offender,  the  arresting  offi. 
cers  require  him  to  pay  a  designated  sum  or  to  submit  to  the  penalty  of 
going  to  jail  forthwith,  they  are  without  legal  justification,  but  if,  on 
the  other  hand,  the  offender  offers  to  pay,  and  does  pay,  the  sum  named 
as  a  penalty,  rather  than  be  taken  before  a  proper  judicial  officer,  such 
offender  only  performs  his  legal  obligation  incurred  for  an  unjustifiable 
act,  and  has  no  cause  of  action  against  the  arresting  officer!. 

IThomas  S.  Hodaon^  for  the  appellant 

Marion  de  K.  Smith,  for  the  appellees. 

**''  Alvey,  C.  J.  The  plaintiff  brought  this  action  against 
the  defendants  for  an  assault  and  battery  and  false  imprison- 
ment. He  alleges — 1.  That  he  was  illegally  arrested  and 
detained;  and  2.  That  he  was,  without  legal  or  reasonable 
-cause,  assaulted  by  the  defendants,  and  taken  into  custody 
by  them,  and,  under  threats  of  further  detention  and  impris- 
onment in  jail,  he  was  required  to  pay  the  sum  of  two  dollars 
and  fifty  cents  in  order  to  regain  his  liberty.  The  defendants 
pleaded  not  guilty. 

The  material  facts  of  the  case,  as  set  forth  in  the  record, 
are  these: 

The  bridge  at  Chestertown  over  Chester  river,  the  river 
•dividing  Kent  and  Queen  Anne's  counties,  was  originally 
constructed  by  the  Chester  Bridge  Company,  and  was  a  toll- 
bridge.  This  bridge,  by  the  authority  of  the  legislature  of  the 
;«tate,  was  purchased  by  the  two  counties,  Kent  and  Queen 
Anne's,  with  the  vieir,  and  for  the  purpose,  of  making  it  a  free 
public  bridge  and  thoroughfare,  to  be  under  the  joint  man- 
agement and  control  **®  of  the  county  commissioners  of  the 
xwo  counties.  This  was  authorized  by  the  act  of  1888,  chap- 
ter  376.  The  act  of  1890,  chapter  85,  is  supplemental  to  the 
original  act  of  1888,  and  makes  some  changes  in  the  manner 
of  accomplishing  the  purchase,  and  as  to  how  the  bridge  shall 
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be  managed  and  controlled  by  the  commissioners  of  the  two 
counties,  after  the  same  should  be  turned  over  to  them.  From 
the  time  of  the  consummation  of  the  purchase,  it  is  declared 
by  the  third  section  of  this  latter  act  of  1890,  "that  there- 
after said  bridge  shall  be  taken,  held,  and  perpetuated  as  a 
free  public  bridge  between  said  counties."  And  by  the  fifth 
section  of  the  same  act,  it  is  provided  that  the  commissioners 
of  the  two  counties  "shall  have  full  power  and  authority  to 
make  reasonable  rules  and  regulations  for  the  use  of  said 
bridge  by  the  public,  and  for  the  protection  of  said  bridge 
and  other  property  belonging  thereto  or  therewith,  and  to 
enforce  the  observance  thereof  by  imposing  upon  the  party 
violating  the  same  any  reasonable  fine,  not  exceeding  ten 
dollars,  for  any  violation  thereof,  which  fines  shall  be  col- 
lected as  small  debts  are  now  collected,  and  shall  be  recov- 
ered in  the  name  of  said  commissioners  before  any  justice  of 
the  peace  of  either  of  said  counties  in  which  the  party  violat- 
ing such  rules  and  regulations  shall  be  found,  and  on  failure 
or  refusal  to  pay,  and  inability  to  collect  by  legal  process,  the 
party  so  fined  shall  be  committed  to  the  county  jail  of  the 
county  for  a  period  not  exceeding  ten  days,  in  the  same 
manner  as  commitments  are  made  for  fines  imposed  by  the 
circuit  courts  of  this  state,  on  conviction  for  misdemeanor," 
etc. 

In  July,  1890,  after  the  sale  of  the  bridge  had  been  eflFected  to 
the  counties,  and  the  bridge  turned  over  to  their  control,  the 
commissioners  of  the  two  counties  met  and  adopted  rules  and 
regulations  for  the  use  of  the  bridge  by  the  public ;  but  the  only 
one  of  which  rules  that  has  been  inserted  in  the  record  is  this: 
S39  n  jf Q  9^  Persons  will  not  be  allowed  to  ride  a  bicycle,  tricy- 
cle, or  velocipede  over  the  bridge."  Notwithstanding  this  pro- 
hibition, the  plaintiff,  on  the  18th  of  June,  1891,  rode  a  bicycle 
over  the  bridge  from  the  Kent  county  side  to  the  Queen  Anne's 
side,  and  on  his  return  he  was  arrested  and  held  in  cus- 
tody by  the  defendants,  Perkins  being  the  bridgekeeper,  and 
Henly  a  constable  of  Kent  county;  and  that  the  arrest  was 
made  without  the  issuance  of  any  warrant.  It  is  conceded 
that  these  parties,  so  acting,  supposed  that  they  were  acting 
under  and  as  authorized  by  the  act  of  1890,  chapter  85;  and 
that  they  used  no  more  force  or  violence  towards  the  plaintiff 
than  was  necessary.  That  these  parties  were  charged  with 
the  duty  of  enforcing  the  rules  made  by  the  commissioners  of 
the  two  counties;  and  that  the  defendants  did  conipel  the 
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plaintiff  to  pay  the  sum  of  two  dollars  and  fifty  cents  ns 
a  penalty  for  the  violation  of  said  rule  No.  9,  under  the  alter- 
native of  going  to  jail  forthwith  if  he  refused  to  pay,  which 
alternative  the  defendants  were  then  and  there  rendy  to 
enforce;  but,  upon  being  paid  the  said  sum,  the  defendants 
allowed  the  plaintiff  to  go  at  liberty. 

It  was  further  shown  that  the  bridge  was  built  of  wood,  and 
has  wood  railings,  and  is  about  one-third  of  a  mile  long  from 
shore  to  shore;  and  that  the  depth  of  the  water  under  the 
bridge  is  between  eight  and  twenty  feet,  the  greatest  depth 
being  in  the  channel  of  the  river.  It  was  also  shown,  in 
proof,  that  some  horses,  ordinarily  gentle,  are  frightened  at 
bicycles  ridden  by  persons  along  the  public  highways,  and 
that  some  horses  never  get  accustomed  to  them;  and  thai 
horses  becoming  frightened  at  bicycles  ridden  by  persons  on 
the  bridge,  would  endanger  the  lives  of  persons  driving  such 
horses.  The  plaintiff  offered  proof  tending  to  show  that,  as  a 
general  rule,  horses,  ordinarily  gentle  and  well  broken,  do 
not  become  frightened  at  bicycles.  That  while  the  bridge 
was  a  toll-bridge  persons  were  accustomed  to  ride  over  it  on 
bicycles,  and  no  accidents  occurred. 

260  The  plaintiff  objected  to  all  the  evidence  offered  by  the 
defendants  in  justification,  but  the  objection  was  overruled; 
and  he  then  offered,  upon  the  whole  evidence,  six  prayers,  the 
first  of  which  was  granted,  and  all  the  others  were  refused. 
And  the  defendants  offered  two  prayers,  both  of  which  were 
granted;  and  by  the  second  of  which  the  court  ruled  that  if 
the  facts,  as  shown  in  proof,  on  the  part  of  the  defendants, 
were  found  to  exist,  "  then  the  rule  or  by-law  referred  to  in  the 
evidence  is  a  reasonable  and  proper  rule  or  by-law,  and  the 
verdict  must  be  for  the  defendants." 

Upon  the  objection  to  the  evidence,  and  the  rulings  upon 
the  prayers,  two  questions  are  presented.  The  first  and  prin- 
cipal one  is,  whether  the  county  commissioners,  under  the 
power  given  by  the  fifth  section  of  the  act  of  1890,  chapter 
85,  to  make  reasonable  rules  and  regulations  for  the  use  of 
the  bridge  by  the  public,  had  the  right  to  make  any  rule  or 
by-law  whereby  all  persons  are  denied  the  right  to  ride  a 
bicycle,  tricycle,  or  velocipede  over  the  bridge?  And  if  they 
had  the  power,  then,  secondly,  whether  the  ninth  rule  or 
by-law,  given  in  evidence,  and  the  manner  of  enforcing  it,  as 
shown  in  this  case,  was  a  proper  exercise  of  such  power? 

1.  We  do  not  suppose  that  it  could  be  seriously  disputed 
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that  it  is  competent  to  the  legislature,  in  the  exercise  of  its 
police  power  and  general  right  to  regulate  the  use  of  the 
highways  of  the  state,  to  restrict,  and  even  forhid,  the  use  of 
such  vehicles  as  bicycles  or  tricycles  on  the  highways,  if  they, 
in  fact,  be  dangerous  to  the  general  traveling  public.  All  indi- 
vidual rights  are,  more  or  less,  subject  to  limitations  and  restric- 
tions in  their  exercise,  in  the  interest  and  for  the  protection  of 
society  generally;  and  if  it  be  true  that  such  vehicles  as  bicy- 
cles or  tricycles  are  dangerous  on  the  public  highways,  it 
would  seem  necessarily  to  follow  that  the  legislature  may 
reasonably  restrict  their  use,  *•*  rather  than  subject  the 
public  at  large  to  the  risk  of  danger  in  the  enjoyment  of  a 
common  right.  And  if  such  restriction  may  be  made  and 
enforced  with  respect  to  a  common  highway  generally,  a 
fortiori  may  it  be  made  and  enforced  with  respect  to  a  bridge, 
such  as  that  described  in  the  evidence  in  this  case.  Indeed, 
it  is  a  settled  principle,  that  it  is  the  obligation  to  the  public 
of  those  intrusted  with  the  duty  of  maintaining  and  govern- 
ing the  use  of  the  public  highways,  to  make  and  keep  them 
as  free  of  danger  to  the  general  public  as  can  reasonably  be 
done. 

Assuming,  then,  that  the  power  exists  in  the  legislature  of 
the  state,  the  question  is,  whether  the  terms  employed  in  del- 
egating the  power  to  the  county  commissioners  be  sufficient^ 
the  terms  being  that  they  "shall  have  full  power  and  authority 
to  make  reasonable  rules  and  regulations  for  the  use  of  said 
bridge  by  the  public";  that  is  to  say,  such  full  power  and 
authority  as  the  legislature  could  delegate  to  them  for  the  pur- 
pose of  regulating  the  use  of  the  bridge,  in  such  reasonable 
manner  as  would  best  subserve  the  interest  and  protection  of 
the  general  traveling  public.  We  are  of  opinion  that  the  terms 
employed  are  sufficiently  comprehensive  to  invest  the  com- 
missioners with  the  power  to  make  a  by-law  forbidding  any 
person  from  riding  a  bicycle  or  tricycle  over  the  bridge.  And 
such  rule  or  by-law,  when  made,  must  be  taken  as  prima  facie 
reasonable,  and  the  onus  of  showing  that  it  is  unreasonable 
rests  on  the  party  denying  its  validity.  It  must  be  observed 
tliat  the  rule  or  by-law  here  attempted  to  be  enforced  does  not 
deprive  the  party  of  the  use  of  his  property;  it  only  forbids 
the  riding  of  the  bicycle  or  tricycle  over  the  bridge.  He  can 
tnke  or  roll  his  bicycle  or  tricycle  over  the  bridge,  and  then 
ride  it  at  pleasure.  He  is  only  restrained  from  riding  it  over 
the  bridge,  because  it  may  imperil  the  safety  of  others  on  the 
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bridge  ••■  with  equal  rights  of  passage  with  himselt  He 
has  no  right  to  insist  upon  the  use  of  his  property  or  vehicle 
on  the  common  highway  in  a  manner  that  may  likely  produce 
danger  or  injury  to  others  who  are  lawfully  exercising  their 
rights  in  the  ordinary  use  of  their  property.  If,  therefore,  it 
be  true,  as  supposed  by  the  commissioners  and  found  by  the 
court  in  this  case,  that  the  riding  of  a  bicycle  or  tricycle  over 
the  bridge  would  likely  frighten  horses  and  imperil  the  lives 
of  passengers  on  the  bridge  it  was  not  only  reasonable,  but  the 
duty  of  the  commissioners  to  forbid  the  riding  of  such  vehicles 
over  the  bridge. 

This  is  not  a  new  question  now  for  the  first  time  presented. 

In  the  case  of  State  v.  Yopp,  97  N.  C.  477,  2  Am.  St.  Rep. 
305,  the  question  was  as  to  the  validity  of  a  statute  which 
forbade  every  person  to  use  upon  the  road  of  a  particular  com- 
pany a  bicycle  or  tricycle,  or  other  non-horse  vehicle,  without 
the  express  permission  of  the  superintendent  of  said  road," 
etc.;  and  it  was  held  by  the  supreme  court  of  that  state  that 
such  regulation  was  clearly  within  the  police  power  of  the 
state,  and  was  in  all  respects  reasonable  and  valid.  In  that 
case  it  was  shown,  as  stated  by  the  court,  that  the  use  of 
these  vehicles  on  the  road  materially  interfered  with  the 
exercise  of  the  rights  and  safety  of  others  in  the  lawful  use  of 
their  carriages  and  horses  in  passing  over  the  road;  and  that, 
in  repeated  instances,  horses  became  frightened  at  them,  and 
carriages  were  thrown  into  the  ditches  along  the  side  of  the 
road.  In  that  case  it  was  contended  as  it  has  been  contended 
in  this,  that  confiding  such  power  of  exclusion  (conceding  the 
legislature  to  have  th^  power)  to  the  discretion  of  a  subordi- 
nate oflScer  was  arbitrary  and  unjust;  but  the  court  said  that 
the  officer  in  control  of  the  road  was  bound  to  exercise  the 
discretion  vested  in  him  honestly,  fairly,  and  reasonably,  and 
for  the  sole  *®'  purpose  of  effectuating  the  intention  of  the 
statute  and  the  protection  of  the  public;  and  that  there  was 
nothing  unreasonable  in  the  exercise  of  his  discretion  in 
excluding  the  bicycle. 

And  so  in  New  York,  in  regard  to  the  public  parks  and 
squares,  it  has  been  held  that  an  ordinance  or  by-law,  made 
by  the  park  commissioners,  in  purbuance  of  a  general  power 
of  regulation  under  a  statute,  excluding  from  the  parks  and 
squares  all  bicycles  and  tricycles,  was  valid  and  reasonable. 
By  the  statute  of  that  state  of  1871,  chapter  290,  it  is  pro- 
vided that  the  board  of  commissioners  "  shall  have  the  full 
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and  exclusive  power  to  govern,  manage,  and  direct  the  said 
several  public  parks,  squares,  and  places;  to  pass  ordinances 
for  the  regulation  and  government  thereof,  etc.;  and  all  per^ 
sons  offending  against  such  ordinances  shall  be  deemed 
guilty  of  a  misdemeanor,  and  be  punished  on  conviction," 
etc.  In  In  the  Matter  of  Wright,  29  Hun,  357,  65  How.  Pr, 
119,  the  petitioners  were  arrested  for  violating  the  ordinance^ 
which  provided  "  that  no  bicycle  or  tricycle  should  be 
allowed  in  the  Central  or  city  parks";  and  it  was  held  that 
such  ordinance  was  valid,  and  could  not  be  held  void  as 
being  unreasonable. 

We  are  clearly  of  opinion,  therefore,  both  upon  reason 
and  authority,  that  the  county  commissioners  had  power, 
under  the  statute,  to  make  a  rule,  or  by-law,  forbidding 
all  persons  from  riding  bicycles  or  tricycles  over  the 
bridge. 

2.  With  respect  to  the  second  question,  we  are  inclined  ta 
think  that  the  bills  of  exception  do  not  present  the  case 
here  as  fully  as  it  was  presented  to  the  court  below.  We 
must  take  the  case,  however,  as  the  record  presents  it  here. 
There  is  inserted  in  the  record  but  one  of  the  rules  or  by- 
laws made  by  the  commissioners  to  regulate  the  use  of  the 
bridge,  and  that  is  the  ninth,  and  it  ***  makes  no  reference 
whatever  to  any  penalty  or  fine  prescribed  by  the  commis- 
sioners for  its  violation.  The  statute  requires  the  commis- 
sioners to  exercise  their  discretion  in  fixing  or  imposing 
upon  the  party  violating  the  rules  or  by-laws  to  be  made 
any  reasonable  fine,  not  exceeding  ten  dollars,  to  be  col- 
lected as  small  debts  are  collected,  before  a  justice  of  the 
peace,  etc.  The  power  conferred  is  to  make  reasonable  rules 
and  regulations,  etc.,  "  and  to  enforce  the  observance  thereof 
by  imposing  upon  the  party  violating  the  same  any  reason- 
able fine,  not  exceeding  ten  dollars,  for  any  violation  thereof, 
which  fines  shall  be  collected  as  small  debts  are  now  col- 
lected, and  shall  be  recovered  in  the  name  of  the  commis- 
eioners  before  any  justice,"  etc.  The  statute  manifestly 
intends  that  the  commissioners  of  the  two  counties,  as  the 
governing  body  to  whom  the  discretion  ia  confided,  shall 
exercise  their  discretion  in  imposing  fines  having  reference 
to  the  nature  and  character  of  the  offending  act.  A  by- 
law, to  be  valid,  must  not  only  be  reasonable  but  certain; 
indeed,  it  cannot  be  reasonable  unless  it  be  certain.  Or,  as 
Judge  Cooley  says:  "A  by-law,  to  be  reasonable,  should  be 
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certain.  If  it  affixea  a  penalty  for  its  violation,  it  would 
fieem  that  such  penalty  should  be  a  fixed  and  certain  sum, 
and  not  left  to  the  discretion  of  the  officer  or  court  which 
is  to  impose  it  on  conviction  (citing  cases);  though  a  by-* 
law  imposing  a  penalty  not  exceeding  a  certain  sum  has 
heen  held  not  to  be  void  for  uncertainty,"  citing  the  case  of 
Mayor  etc.  v.  Phelpt,  27  Ala.  55,  overruling  the  previous  case 
of  Mayor  etc.  v.  YuilU,  3  Ala.  137;  36  Am.  Dec.  441;  Cooley's 
Constitutional  Limitations,  6th  ed.,  243.  See,  also,  to  the 
same  effect,  1  Dillon  on  Municipal  Corporations,  3d  ed.,  sees. 
337-339. 

Here  it  appears  from  the  exception  taken  that  the  plain- 
tiflF  violated  the  rule  or  byrlaw,  No.  9,  and  that  he  was 
arrested  therefor,  and  that  the  defendants  were  ••*  author- 
ized to  make  the  arrest.  It  was  their  duty  at  once  to  take 
the  oflFender  before  a  justice  of  the  peace,  to  be  dealt  with 
according  to  the  direction  of  the  statute.  But,  instead  of  so 
doing,  it  appears  they  put  the  plaintifiF  to  the  alternative  of 
paying  two  dollars  and  fifty  cents,  as  a  penalty,  or  of  going 
to  jail  forthwith.  This  they  had  no  right  to  do;  and  to  the 
extent  that  they  held  him  in  custody  on  such  alternative  the 
imprisonment  was  false  and  without  legal  justification.  But 
if,  after  the  legal  arrest,  the  plaintifl"  was  willing  and  did  pay 
the  two  dollars  and  fifty  cents  as  the  penalty  prescribed  by 
a  by-law  made  by  the  commissioners,  rather  than  be  taken 
before  a  justice,  he  only  performed  his  legal  obligation 
incurred  for  his  unjustifiable  act,  and  he  can  have  no  cause 
of  action  against  the  defendants  for  the  discharge  of  their 
duty. 

It  follows  that  the  judgment  must  be  reversed,  and  a  new 
trial  awarded. 

Judgment  reversed,  and  new  trial  awarded. 

Highways — Right  o»  Bicycles  Thbreon. — The  owner  of  a  bicycle, 
which,  from  its  peculiar  appearance,  or  the  unusual  manner  of  its  use, 
frightens  horses  or  otherwise  imperils  passengers  over  a  road,  has  no  right 
to  use  such  vehicle  on  the  road,  and  the  legislature  may  regulate  its  use; 
State  V.  Yopp,  97  N.  O.  477;  2  Am.  St.  Rep.  .305.  But  see  Holland  v.  Bartch, 
120  Ind.  46;  16  Am.  St.  Rep.  307,  and  note;  and  Mercer  v.  Corbin,  117  Ind. 
450;  10  Am.  St.  Rep.  76.  In  the  latter  case  a  bicycle  was  held  to  be  a 
vehicle. 

Falsk  Imprisonment. — An  oflScer  and  complainant  combining  to  extort 
money  from  a  person  in  custody  on  a  valid  warrant  for  felony,  by  working 
on  his  fears,  are  liable  to  an  action  for  false  imprisonment:  Holley  v.  Mix, 
3  Wend.  350;  20  Am.  Dec.  702. 
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CoMTKAOT,  Time  of  Payment,  When  an  Essential  Pabt  o». — Under  a 
contract  for  the  sale  and  purchase  of  oyster-sheila  made  by  the  vendor 
during  a  designated  season,  in  which  the  vendee  agrees  to  pay  on  the 
first  day  of  each  and  every  successive  week  for  the  shells  delivered  dur- 
ing the  previous  week,  such  weekly  payments  constitute  an  essential 
part  of  the  contract,  and  the  failure  to  make  them  entitles  the  vendor 
to  rescind  the  contract. 

The  Rescission  o»  a  Contract  Is  Justified  by  the  refusal  of  the  other 
contractor  to  perform  one  of  its  essential  terms,  as  where,  upon  con* 
tracting  to  pay  weekly  for  goods  delivered  to  him  under  the  contract, 
he  neglects,  after  notice,  to  make  such  payments. 

Tbb  Measure  of  Damages  For  the  Breach  of  a  Contract  to  Sell  and 
deliver  property  is  the  difference  between  the  contract  price  and  the 
market  price  at  the  time  the  delivery  is  to  be  made. 

A  Tender  Made  in  a  Check  is  good  if  objected  to  upon  an  entirely  dif* 
ferent  and  untenable  ground. 

Damagks  Ai^e  Presumed  From  the  Breach  of  a  Contract,  and  though 
no  substantial  loss  i«  shown,  the  injured  party  is  entitled  to  nominal 
damages. 

At  the  trial  the  court  instructed  the  jury  that  there  was  no 
evidence  legally  suiBcient  to  maintain  the  defendant's  right 
to  rescind  the  contract  on  the  twenty-eighth  day  of  December, 
1891,  and  that  their  verdict  must  therefore  be  for  the  plaintiff, 
and  that  the  measure  of  damages  is  the  diflference  between 
the  contract  price  to  be  paid  for  the  oyster-shells  and  the 
market  price  in  Baltimore  of  similar  shells  at  the  date  of  their 
delivery  to  plaintiflF  according  to  the  contract,  and  this  date 
of  delivery  is  to  be  taken  as  to  as  many  of  the  shells  as  the 
jury  may  believe  from  the  evidence  the  defendant  could, 
with  reasonable  effort,  put  in  piles  upon  the  same  ground  as 
they  had  shells  piled  up  during  the  previous  season,  and  as 
to  the  balance  of  said  shells  to  be  the  date  when  they  were 
shticked  or  used.  The  court,  though  requested  by  the  defend- 
ant, refused  to  instruct  the  jury  that,  in  order  to  entitle  plain- 
tiff to  recover,  he  must  show  that  he  had  performed  all  his 
part  of  the  contract,  or  had  been  prevented  from  performing 
it  by  the  defendant;  that  the  offer  by  the  plaintiff  of  the 
check  given  in  evidence  was  not  a  legal  tender,  and  that  the 
plaintiff  is  not  entitled  to  rely  thereon  as  a  compliance 'by 
him  with  his  duty  to  pay  according  to  the  contract,  and  that 
if  the  plaintiff  did  not  pay  the  defendant  in  the  manner  and 
at  the  time  stipulated  in  the  contract,  their  verdict  should  be 
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for  the  defendant.      A  verdict  and  judgment  having  been 
given  in  favor  of  the  plaintifiF,  defendant  thereupon  appealed. 

Thomas  Ireland  Elliott,  for  the  appellant. 

Alfred  S.  Niles  and  Oscar  Wolff,  for  the  appellee. 

•"  Robinson,  J.  We  cannot  agree  with  the  court  below 
as  to  the  construction  of  the  contract  in  question,  and  for  a 
oreach  of  which  this  suit  was  brought.  The  plaintiff  agreed 
to  buy  of  the  defendant  all  the  oyster-shells  made  by  him  and 
H.  F.  Henimingway,  for  the  season  beginning  the  Ist  of 
September,  1891,  and  ending  May  1,  1892.  He  agreed  that 
boats  should  be  kept  at  the  docks  of  the  defendant  constantly, 
so  as  to  keep  the  oyster-houses  clear  of  shells,  and  on  these 
boats  the  shells  were  to  be  delivered  until  the  20th  of  Novem- 
ber, 1891.  No  shells  were  to  be  piled  on  the  defendant's 
premises  until  about  that  time,  and  all  shells  thus  piled  were 
to  be  taken  away  by  the  plaintiff  before  the  15th  of  July,  1892. 
The  plaintiff  further  agreed  to  pay  on  the  first  day  of  each  and 
every  successive  week  for  the  shells  delivered  during  the  pre- 
vious week;  that  is  to  say,  all  shells  delivered  during  the  first 
week  '•*  in  September  were  to  be  paid  for  on  Monday  of  the 
following  week,  and  so  on  for  every  week  thereafter.  Under  this 
contract  about  seventy-five  thousand  bushels  of  shells  were 
delivered  between  the  1st  of  September  and  the  26th  of  De- 
cember, and  on  the  twenty-eighth  day  of  the  latter  month  the 
defendant  notified  the  plaintiff  that  the  contract  was  at  an 
end,  and  refused  to  deliver  to  him  any  more  shells.  This 
suit  is  brought  to  recover  damages  for  an  alleged  breach  of 
the  contract,  and  the  defense  is  that  the  plaintiff  failed  to 
make  the  weekly  payments  according  to  the  terms  of  the  con- 
tract; and  failed  also  to  keep  boats  at  the  defendant's  docks, 
60  as  to  clear  the  houses  of  the  shells.  As  the  defendant  in 
his  testimony  admits  that  he  did  not  declare  the  contract  at 
an  end,  because  of  the  failure  of  the  plaintiff  to  keep  boats  at 
the  defendant's  docks,  it  is  only  necessary  to  consider  whether 
his  failure  to  make  the  weekly  payment  for  the  shells  de- 
livered justified  the  defendant  in  refusing  to  deliver  to  him 
any  more  shells.  And  this  depends  upon  whether  the  weekly 
payments  by  the  plaintiff  are  to  be  considered  an  essential 
part  of  the  contract.  And  in  considering  this  question  it 
must  be  borne  in  mind,  that  the  contract  contemplated  the 
sale  of  at  least  two  hundred  thousand  bushels  of  shells,  to  be 
delivered  daily  during  a  period  of  eight  months,  from  the  Ist 
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of  September  to  the  1st  of  May  following;  and  farther,  that 
the  contract  provided  in  express  terms  for  the  pa3'ment  of 
each  week's  delivery  on  the  first  day  of  the  next  week.  We 
cannot  suppose  for  a  moment  that  the  defendant  meant 
to  give  an  indefinite  credit  to  the  plaintiff,  nor  even  a  credit 
until  all  the  shells  were  delivered  or  taken  away.  On 
the  contrary,  looking  to  the  terms  of  the  contract,  it  seems 
to  us  it  was  the  intention  of  the  parties  that  the  weekly 
payments  by  the  plaintiff  should  constitute  an  essential 
part  of  the  contract.  In  other  words,  it  was  of  the  essence 
of  the  contract.  In  '•*  Withers  v.  Reynolds,  2  Barn.  &  Adol. 
882,  where  the  defendant  agreed  to  supply  the  plaintiff  with 
straw  to  be  delivered  on  plaintiff's  premises,  at  the  rate  of 
three  loads  in  a  fortniglit,  during  a  specified  time,  and  the 
plaintiff  agreed  to  pay  thirty  shillings  for  each  load  so 
delivered,  it  was  held  that  according  to  the  true  construction 
of  the  contract,  each  load  was  to  be  paid  for  on  delivery,  and 
that  on  the  plaintiff's  refusal  to  pay  for  the  straw  as  delivered, 
tiie  defendant  was  not  bound  to  deliver  any  more.  And  in 
Curtis  V.  Gihney,  59  Md.  131,  treating  the  contract  as  an 
agreement  on  the  part  of  the  defendant  to  consign  ten  thou- 
sand bushels  of  barley  to  the  plaintiffs,  the  shipments  to  be 
made  at  different  times,  and  payment  to  be  made  after  receipt 
of  each  shipment,  Bartol,  C.  J.,  said:  "It  is  equally  clear 
that  upon  his  failure  to  remit  to  the  appellant  the  proceeds 
in  his  hands  arising  from  the  sale  of  the  barley,  according 
to  the  terms  of  his  contract  with  the  appellant,  the  latter 
was  not  bound  to  make  further  consignments  to  him."  If 
there  be,  however,  any  doubt  as  to  the  intention  of  the  parties 
from  the  terms  of  the  contract  itself,  their  subsequent  acts 
and  declarations  show  beyond  question  that  the  weekly  pay- 
ments to  be  made  by  the  plaintiff  constituted  an  essential 
part  of  the  contract  now  before  us.  So  early  as  October  12th 
we  find  the  weekly  bill  sent  by  the  defendant  to  the  plaintiff 
indorsed,  "  Please  send  money  for  these  bills  promptly." 
Again,  on  the  bill  of  December  7th  we  find  the  following 
indorsement:  "  Terms,  cash  every  Monday."  And  in  his  let- 
ter dated  November  27th  the  defendant  says:  "Your  contract 
reads  that  you  are  to  pay  us  weekly,  and  you  are  no  doubt 
aware  of  the  fact  that  you  have  been  violating  that  part  of  it." 
And  in  this  letter  he  notifies  the  plaintiff  that  unless  the 
weekly  bills  already  due  are  paid  at  once  he  will  refuse  to 
allow  him  to  take  away  any  more  shells.     Again,  in  his  letter 
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of  the  7th  of  December,  he  •**  insists  that  the  weekly  bills 
shall  be  "  paid  promptly  every  week  as  per  agreement."  And 
finally,  by  letter  of  December  9th,  he  notifies  the  plaintiff 
that  by  reason  of  his  failure  to  pay  the  bills  weekly  according 
to  agreement,  the  contract  between  them  is  at  an  end.  No 
objection  whatever  was  made  by  the  plaintiff  to  the  defendant's 
construction  of  the  contract,  nor  as  to  his  right  to  annul  it 
upon  plaintiff's  failure  to  make  the  weekly  payments.  On  the 
contrary,  upon  the  receipt  of  the  letter  of  the  7th  of  December 
the  plaintiff  paid  at  once  all  the  bills  due  at  that  time,  and 
upon  their  payment  the  defendant  continued  to  deliver  the 
shells.  On  the  28th  of  December,  however,  having  failed  to 
pay  the  weekly  bills  for  the  14th  and  2l8t  of  December,  the 
defendant  sold  the  shells  to  another  person  at  the  same  price. 
In  the  latter  part  of  that  day  the  plaintiff  tendered  to  the 
defendant  his  check  for  one  hundred  and  twelve  dollars  and 
forty-seven  cents,  being  the  amount  due  for  bills  of  December 
14th  and  21st;  but  having  sold  the  shells  to  another  person 
before  the  tender  was  made,  he  refused  to  accept  the  same. 
It  is  clear,  therefore,  that  the  weekly  payments  were  meant 
and  understood  by  the  parties  to  be  an  essential  part  of  the 
contract,  and  the  plaintiff  having  failed,  time  and  again,  to 
make  these  payments  according  to  the  terms  of  the  contract, 
the  defendant  had  the  right  to  put  an  end  to  the  contract,  and 
to  refuse  to  deliver  any  more  shells  under  it  to  the  plaintiff. 
And  this  being  so,  there  was  error  in  granting  the  plaintiff's 
second  instruction.  There  is  evidence,  it  is  true,  tending  to 
show  that  the  defendant  had' condoned  or  waived  the  default 
on  the  part  of  the  plaintiff,  and  this  question  was  properly 
submitted  to  the  jury  by  the  plaintiff^s  first  instruction. 

As  to  the  rule  in  regard  to  the  measure  of  damages,  there 
cannot  be,  it  seems  to  us,  any  difficulty  in  regard  to  this 
question.  In  an  action  on  a  contract  of  this  kind,  the  dam- 
age is  the  actual  loss  sustained  by  the  plaintiff  "•  from  the 
breach  of  the  contract;  and  so  far  as  money  can  do  it,  he  is 
to  be  placed  in  the  same  situation  as  if  the  contract  had  been 
performed.  And  in  estimating  this  loss  the  rule  ordinarily 
is  the  difference  between  the  contract  price  and  the  market 
price  at  the  time  agreed  upon  for  the  delivery  of  the  goods 
and  chattels  sold.  Now,  in  this  case  the  defendant  had 
delivered  about  seventy-five  thousand  bushels  of  shells;  and 
if  there  was  a  breach  of  contri'ct  on  his  part  in  refusing  to 
deliver  any  more  shells,  then  the  plaintiff  was  entitled  to 
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recover,  as  damages,  the  difference  between  the  contract  price 
to  be  paid  for  the  balance  of  the  shells  and  the  market  price 
at  the  time,  or  times,  when  the  shells  were  to  be  delivered: 
Pinckney  y.  Dambmannf  72  Md.  184;  Benjamin  on  Sales,  sec 
882. 

And  the  court,  in  granting  the  plaintiff's  fifth  prayer,  as  we 
understand  it,  so  instructed  the  jurj.  At  the  same  time  we 
deem  it  proper  to  say  that  the  prayer  is  encumbered  with  a 
good  deal  of  unnecessary  verbiage,  a  matter  always  to  be 
avoided  in  the  trial  of  all  causes. 

As  to  the  several  instructions  offered  by  the  defendant, 
tliese  were  all  properly  rejected.  The  first  and  third  were 
properly  rejected  because,  if  it  be  assumed  that  there  had 
been  a  breach  of  the  contract  by  the  plaintiff  himself,  these 
instructions  do  not  submit  to  the  jury  to  find  whether  the 
breach  or  breaches  by  him  had  been  condoned  or  waived  by 
the  defendant. 

The  second  instruction  presents  the  question  whether  the 
tender  made  by  the  plaintiff  on  the  28th  of  December  of  his 
check  for  one  hundred  and  twelve  dollars  and  forty-seven 
cents,  in  payment  of  the  weekly  bills  for  the  14th  and  2l8t 
of  December,  constituted  a  lawful  tender.  He  had  been  in 
the  habit  of  making  payment  for  the  weekly  deliveries  by 
checks,  and  when  the  check  in  question  was  tendered  to  the 
defendant  he  refused  to  accept  it,  not  because  the  tender  of 
payment  was  made  by  check  instead  of  lawful  money,  but 
because  •*•  he  had  declared  the  contract  to  be  at  an  end, 
and  had,  in  fact,  sold  the  balance  of  the  shells  to  be  made  by 
him  during  the  oyster  season  to  another  person.  And,  such 
being  the  case,  we  take  it  to  be  well  settled  that  where  a 
tender  is  made,  whether  it  be  by  ordinary  bank  notes,  or  by  a 
check  on  a  bank,  and  the  tender  is  refused,  not  because  of 
the  character  or  quality  of  the  tender  itself,  but  on  other 
grounds,  the  tender  thus  made  and  refused  will  be  considered 
in  law  a  lawful  tender.  And  for  the  reason  that  all  objection  to 
the  character  of  the  tender  will  be  considered  as  having  been 
waived;  and  for  the  further  reason  that,  if  objection  had 
been  made  on  the  ground  that  the  tender  was  not  made  in 
lawful  money,  the  party  would  have  had  the  opportunity  of 
getting  the  money  and  of  making  a  good  and  valid  tender: 
Young  v.  Harris,  2  Cromp.  &  J.  14. 

The  defendant's  fourth  prayer  was  not  pressed  in  argu- 
ment.    If  there  was  a  breach  of  the  contract  in  refusing  to 
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deliver  the  ehells  to  the  plaintiff,  the  latter  was  under  no 
ohligation  to  go  into  the  market  and  purchase  other  shells, 
even  though  he  might  have  purchased  them  at  the  same  or 
less  than  the  contract  price.  If  there  was  no  difference,  in 
fact,  between  the  contract  price  and  the  market  price  at  the 
time  the  shells  were  to  be  delivered,  the  plaintiff,  it  is  true, 
sustained  no  actual  loss  from  the  breach  of  the  contract. 
But.  at  the  same  time,  even  though  he  failed  to  prove  any 
bona  fide  substantial  loss  or  damage,  he  was  still  entitled  to 
nominal  damages.  Whenever  a  contract  is  broken  the  law 
presumes  that  some  damage  has  been  sustained,  and  if  the 
plaintiff  should  fail  to  prove  any  actual  loss  or  injury  he  is 
still  entitled  to  a  verdict  for  nominal  damages:  Feize  v. 
Thompson,  1  Taunt.  121;  Embrey  v.  Owen,  6  Ex.  353. 
Judgment  reversed,  and  new  trial  awarded. 


Contracts. —What  Stipulations  Show  Timb  To  Bb  of  thb  Essenob 
OF  A  Contbact:  See  the  extended  note  to  Jones  r.  Bobbins,  50  Am.  Dec. 
697.  Time  is  of  the  essence  of  a  contract  when  it  appears  from  the  con- 
tract the  parties  so  intended  it:  Wells  v.  Smith,  7  Paige,  22;  31  Am.  Dec 
274;  Miller  t.  Cox,  96  Cal.  339. 

Coktracts — Rescission. — Refusal  to  fulfill  a  contract  must  be  absolute 
to  be  tantamount  to  an  assent  to  its  dissolution,  and  to  authorize  the  other 
party  to  rescind  it:  Fay  v.  Oliver,  20  Vt.  118;  49  Am.  Dec.  764,  and  note. 
Rescission  of  a  contract  does  not  follow  as  a  consequence  of  its  nonperform- 
ance  by  either  party:  Dujican  v.  Jeter,  5  Ala.  604;  39  Am.  Dec.  342.  A 
party  may  rescind  a  contract  after  a  partial  execution  thereof,  where  the 
other  party  refuses  to  complete  it,  if  the  latter  may  be  put  in  the  same 
position  as  before:  Luey  v.  Bundy,  9  N.  H.  298;  32  Am.  Dec.  359.  But  see 
Stevens  v.  Gushing,  1  N.  H.  17;  8  Am.  Dec.  27.  As  a  general  rule  a  con- 
tract cannot  be  rescinded  by  one  party  to  it  for  the  nonperformance  of  the 
other  party,  unless  the  former  is  in  a  position  to  demand  specific  perform- 
ance: Hale  V.  Cravener,  128  111.  409.  See,  further,  the  extended  notes  to 
Arnold  v.  Hagerman,  14  Am.  St.  Rep.  724,  and  Hough  ▼.  Hunt,  16  Am.  Dec. 
672. 

Damages  for  Breaoh  of  Contract  to  Sell  Pergonal  Pbopeett  when 
the  purchase  price  has  not  been  paid  is  the  difference  between  the  contract 
price  and  the  market  price  at  the  time  and  place  of  the  promised  delivery: 
Austrian  ▼.  Springer,  94  Mich.  343;  34  Am.  St  Rep.  360}  Trigg  t.  Clay,  88 
Va.  830;  S9  Am.  St  Rep.  723,  and  extended  nota 
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LuoKE  V,  Clothing  Cutters  and  Trimmers* 
Assembly. 

[77  Maryland,  S96.] 

Labor  Unions— Liability  of. — A  Notice  From  a  Labor  Union  to  a  firm 
of  clothiers  that  if  the  non-union  man  in  their  employ  is  any  longer 
retained,  all  labor  organizations  in  the  city  will  be  notified  that  the 
house  is  a  non-union  one,  and  asking  that  the  matter  be  given  due  con* 
sideratioQ,  must  contemplate  that  such  non-union  man  will  be  dis- 
charged from  his  employment,  and  therefor  renders  the  union  answerable 
for  damages  resulting  from  his  discharge  by  his  employers  as  a  conse- 
quence of  such  notice. 

A  Labor  Union  Pkoccrino  thb  DiscHARaB  op  a  Person  from  his  employ- 
ment because  he  is  a  non-union  man  acts  wrongfully,  and  is  liable  for 
the  consequent  injury  to  him. 

Labor  and  Trades  Unions,  Powers  of. — A  statute  authorizing  the 
formation  of  labor  anions  '*  to  promote  the  well-being  of  their  every-day 
life,  and  for  mutual  assistance  in  securing  the  most  favorable  conditions 
for  the  labor  of  their  members  and  as  beneficial  societies"  does  not 
authorize  the  promotion  of  such  objects  by  making  war  upon  non-union 
laboring  men,  or  by  illegal  interference  with  their  rights  and  privileges. 

Presumption  of  Intention. — The  courts  are  bound  to  impute  to  men  that 
intention  which  their  acts  and  conduct  disclose,  and  if  a  trade  or  labor 
union  informs  employers  of  men  that  in  case  a  non-union  man  remains 
in  their  employment,  all  the  labor  organizations  in  the  city  will  be 
informed  that  their  business  is  a  non-union  one,  the  courts  are  bound 
to  infer  an  intention  to  procure  the  discharge  of  such  non-union  man, 
and  the  consequent  interference  with  his  right  to  labor  for  the  support 
of  himself  and  family. 

Contract,  Interference  of  Third  Person  in.— If  a  contract  would 
have  been  performed  but  for  the  false  and  fraudulent  representations 
of  a  third  person,  an  action  will  lie  against  him  although  the  contract 
could  not  have  been  enforced  by  action. 

Intekkerence  With  the  Free  Exercise  of  Another's  Trade  or  Occdpa- 
tios  or  means  of  livelihood  by  fraud  or  force,  such  as  preventing  people, 
by  threats  or  intimidation,  from  trading  with  or  continuing  him  in  their 
employment,  is  an  actionable  wrong. 

Contract — Pleading. — If  One  Is  Enoaobd  to  Work  Fob  Another,  and 
would  have  been  retained  in  that  employment  as  long  as  his  work  waa 
satisfactory  but  for  the  unlawful  interference  of  a  third  person  by  which 
bia  discharge  is  secured,  he  may  sustain  an  action  for  the  resulting 
damages.  In  such  action,  however,  he  should  allege  the  true  facts 
concerning  hit  contract  of  employment,  and  cannot  recover  upon  an 
allejation  of  a  contract  for  a  long  or  specific  time.  He  may  be  per- 
mitted to  amend  his  declaration  in  accordance  with  the  facts,  and 
thereupon  to  maintain  his  action. 

William  L.  Marbury  and  William  L.  Hodge,  for  the  appellant. 

William  Pinkney  Whyte,  for  the  appellee. 

■•'  Roberts,  J.     This  is  an  action  brought  by  the  appel- 
lant to  recover  damages  for  the  wrongful  and  malicious  inter* 
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ference  of  the  appellee,  by  which  he  was  discharged  from  his 
employment  ■•*  in  the  New  York  Clothing  House,  and  pre- 
vented the  free  exercise  of  his  trade  and  occupation,  and 
thereby  deprived  of  his  means  of  livelihood.  It  appears  from 
the  testimony  produced  on  the  part  of  the  appellant  in  the 
court  below,  that  the  trade  of  the  appellant  was  that  of  a 
"  customs  cutter,"  that  is,  one  who  took  the  measure  of  cus- 
tomers desiring  to  have  clothing  made  to  order,  cut  the 
material  according  to  measurement,  and  fit  the  same  on  the 
customer.  This  had  been  his  trade  for  twenty  years,  and  he 
was  a  thoroughly  skilled  man  in  his  trade,  and  had  since  the 
year  1860  been  a  citizen  of  Baltimore  city.  In  August,  1891, 
he  was  employed  by  Rosenfeld  Brothers  (trading  as  the  New 
York  Clothing  House)  as  a  customs  cutter,  at  a  salary  of 
thirty  dollars  a  week.  At  the  time  of  his  employment  he 
was  assured  by  Rosenfeld  Brothers  that  in  the  event  of  his 
work  proving  satisfactory  to  them,  they  would  give  him  per- 
manent employment.  Subsequently,  his  employers  informed 
him  that  they  were  entirely  satisfied  with  him,  and  that  they 
would  retain  him  in  their  service  as  long  as  he  might  choose 
to  remain.  Shortly  thereafter  Isaac  Rosenfeld,  one  of  the 
members  of  the  firm  of  Rosenfeld  Brothers,  called  his  atten- 
tion to  the  fact  that  certain  members  of  the  appellee  corpo- 
ration were  complaining  of  his  employment,  on  the  ground 
that  he  was  a  non-union  man,  that  is,  he  was  not  a  member 
of  the  appellee,  which  is  a  labor  union,  and  a  branch  of  the 
general  organization  known  as  the  K.  of  L.,  or  Knights  of 
Labor;  thereupon  the  appellant  expressed  his  willingness  to 
become  a  member  of  the  appellee,  and  requested  a  wit- 
ness, named  Franz,  who  testified  at  the  trial  below,  and  who 
was  a  member  of  the  appellee  in  good  standing,  to  pre- 
sent his  application,  as  the  appellee  being  a  secret  organi- 
zation, he  could  not  obtain  access  to  its  meetings,  for  the 
purpose  of  presenting  the  application  in  person.  The  appel- 
lant ■••  had  been  informed  by  several  members  of  the  appel- 
lee that  the  manner  in  which  he  had  made  his  application  was 
the  only  way  in  which  it  could  be  done.  Franz  subsequently 
informed  the  appellant  that  he  had  made  application  to  the 
appellee  for  his  admission,  but  the  appellee  could  not  act  on 
it  that  night,  which  was  in  the  early  part  of  December,  1891, 
owing  to  the  fact  that  they  had  too  many  union  men  out  of 
employment,  but  that  they  would  act  on  it  in  February;  that  in 
February,  about  a  week  before  the  appellant  was  discharged,. 
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a  committee  of  certain  members  of  the  appellee  called  at  the 
New  York  Clothing  House  to  inquire  about  the  matter  of  the 
appellant's  employment  while  he  was  a  non-union  man;  one 
of  the  committee  was  Michael,  the  master  workman  of  the 
appellee,  whose  position  in  the  organization  was  equal  to  that 
of  president;  the  committee  spoke  to  the  appellant  concerning 
his  not  being  a  member  of  the  appellee,  when  he  stated  then 
that  he  had  made  application  for  membership  through  one  of 
their  members,  and  expressed  his  willingness  to  join  their 
organization;  they  then  informed  him  that  every  thing  would 
be  satisfactory,  and  said  that  they  would  see  that  every  thing 
would  be  properly  attended  to,  and  went  away  leaving  the 
appellant  under  that  impression.  The  appellant  heard  noth- 
ing further  until  the  following  Saturday,  when  one  of  the 
firm  of  Rosenfeld  Brothers  exhibited  to  him  a  notice  which 
the  firm  had  received  from  the  appellee,  as  follows: 
"Clothing  Cutters  and  Trimmers' 
"L.  A.  7507,  K.  ofL. 

"  Baltimore,  February  16,  1892. 
"  Messrs.  Rosenfeld  Bros.., 

"  Gentlemen:  Clothing  Cutters  and  Trimmers'  L.  A.  7507, 
K.  of  L.,  do  herewith  desire  to  inform  you  that  in  case  the 
non-union  man  whom  you  have  in  your  employ  ***  is  any 
longer  retained  we  will  be  compelled  to  notify  all  labor  organ- 
izations of  the  city  that  your  house  is  a  non-union  one.  Trust- 
ing you  may  give  this  matter  due  consideration, 
"  We  are  respectfully  yours, 

"Clothing  Cutters  and  Trimmers' 
"  L.  A.  7507,  K.  of  L., 

"  Jno.  G.  Nagengast, 

"  Secretary." 
That  upon  receiving  said  notice  the  said  firm  immediately 
notified  the  appellant  that  he  would  have  to  go,  and  did,  in 
fact,  discharge  him  from  their  employ,  at  the  same  time 
notifying  the  appellee  of  their  action  by  sending  them  the 
following  letter: 

"  Office  of  New  York  Clothing  House, 

*'  102  and  104  East  Baltimore  Street, 

"  Opposite  Light  Street. 

"  Baltimore,  February  18,  1892. 
^John  O.  Nagengast,  Esq.,  No.  SI  S.  Washington,  city, 

"  Dear  Sir:  Your  letter  received,  and  your  request  will  be 
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granted;  the  gentleman  referred  to  will  be  discharged  Satur- 
day night.  Yours  respectfully, 

"  ROSENFELD    BroB., 

"  Cutters  and  Trimmers.  J.  W.  Frey." 

The  appellant  further  proved  that,  at  the  time  of  hia 
discharge,  his  employers  were  entirely  satisfied  with  hia 
work,  and  anxious  to  retain  his  services;  that,  at  the  sug- 
gestion of  his  employers,  he  went  to  see  Mr.  Michael,  the 
master  workman,  and  asked  him  why  he  had  been  treated 
in  the  way  he  had;  Michael  responded  that  he  knew  it 
was  a  wrong  being  done  him,  but  that  the  appellee  had 
passed  a  resolution  not  to  accept  any  more  members,  *®' 
and  that  was  the  only  ground  of  their  action,  and  they 
did  so  because  there  were  so  many  union  men  out  of  employ- 
ment; that  he,  Michael,  had  made  an  effort  to  procure  a 
repeal  of  the  resolution,  but  had  been  unable  to  do  it. 
Michael  informed  the  appellant  that  there  was  no  objection 
to  his  becoming  a  member  of  the  appellee.  The  appellant 
further  proved  that  he  was  never  informed  by  any  one  that 
it  was  necessary  for  him  to  appear  before  an  examining  board, 
or  to  take  any  further  steps,  or  to  do  any  thing  further  than 
he  had  done,  in  order  that  he  might  become  a  member  of 
the  appellee.  Appellant  was  a  married  man,  and  after  his 
discharge  he  made  every  eflFort  he  could  to  obtain  work;  but, 
after  the  action  taken  by  the  appellee,  it  was  impossible  for 
him  to  secure  a  position  with  any  of  the  clothing  houses,  and 
at  the  time  of  his  discharge  he  was  unable  to  procure  service 
with  the  merchant  tailors,  owing  to  its  being  their  dull  season, 
and  he  did  not,  until  the  following  April,  obtain  employment, 
which  was  from  a  merchant  tailor,  at  five  dollars  a  week  less 
than  he  received  from  Rosenfeld  Brothers;  that  he  had  been 
employed  by  Rosenfeld  Brothers  by  the  week,  but  after  he 
had  been  there  awhile  he  was  told  that  his  employment  was 
permanent,  but  that  they  had  the  right  to  discharge  him  at 
the  end  of  any  week.  It  was  in  proof  by  one  of  the  Rosen- 
feld Brothers  that  the  appellant  was  a  first-class  "customs 
cutter,"  that  he  "filled  the  bill  exactly,"  and  that  their  firm 
were  entirely  satisfied  with  him,  and  would  not  have  dis- 
charged him  but  for  the  objection  of  the  appellee;  that  they 
discharged  him  on  account  of  the  letter  received  from  appel- 
lee, dated  February  16tb,  and  by  letter  dated  February  18th 
they  notified  the  appellee  of  the  receipt  of  its  letter,  and  stated 
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that  "its  request  would  be  granted,  and  the  gentleman  referred 
to  will  be  discharged  Saturday  night";  to  which  there  was 
no  reply  by  the  appellee.  Witness  further  proved  that,  in 
"***  his  opinion,  as  a  consequence  of  the  failure  of  his  firm  to 
discharge  the  appellant,  their  patronage  would  have  fallen 
off  to  the  extent  of  organized  labor,  and  that  all  the  union 
cutters  would  have  been  ordered  out,  and  that  it  would  have 
gone  still  further  than  that — that  not  only  the  people  who 
cut  the  material,  but  those  that  sewed  on  the  work,  would 
have  been  stopped  from  cutting  or  sewing  for  us,  and  if  the 
union  men  in  our  employ  at  the  time  the  appellant  was  dis- 
charged had  been  called  out,  and  left,  the  effect  would  have 
been  to  cause  us  great  loss,  as  we  had  on  hand  at  that  time 
a  number  of  contracts. 

The  appellee  then  offered  evidence  tending  to  prove  that 
the  by-laws  of  the  organization  required  application  for  mem- 
bership to  be  made  in  a  certain  manner,  with  which  the 
appellant  had  not  complied;  that  the  local  law  of  the  appel- 
lee, and  the  general  law  of  the  Order  of  the  Knights  of  Labor, 
prohibited  the  calling  out  of  their  members,  because  of  the 
cniployment  of  non-union  men.  It  was  also  testified,  on  the 
part  of  the  appellee,  that,  in  talking  to  Mr.  Rosenfeld,  no  one 
had  used  fraud  or  intimidation  in  regard  to  calling  out  mem- 
bers if  he  did  not  make  the  New  York  Clothing  House  a 
union  house.  The  appellee  then  bad  a  membership  of  five 
hundred. 

In  the  month   of  January,   1891,  the  firm   of  Rosenfeld 
Brothers  had  promised  the  appellee  that  they  would  employ 
none  but  union  men,  provided  the  appellee  would  include  the 
New  York  Clothing  House  among  the  names  of  those  houses 
which  the  appellee  was  publishing  monthly  in  the  Critic,  a 
paper  devoted  to  the  interest  of  labor  organizations.    The 
publication  of  said  names  was  as  follows: 
"The  Critic. 
"  Saturday,  February  14th,  1891. 
"Issued  Monthly,  February,  1891. 
"To  Organized  Labor: 

*••  "  All  members  of  labor  organizations  are  most  respect- 
fully urged  to  buy  or  have  their  clothes  made  by  the  cloth- 
iers named  in  this  advertisement,  and  to  use  their  influence 
among  their  friends  to  follow  their  example.  The  prices  of 
these  firms  will  be  found  as  low  as  non-union  firms,  and  the 
work  will  be  more  reliable  and  satisfactory. 
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**  Clothing  Cutters  and  Trimmers'  Assembly  7507,  K.  of  L  ^ 
takes  pleasure  in  recommending  to  members  of  labor  organ- 
izations, and  all  friends  of  labor  generally,  the  following 
named  firms,  whose  work  is  cut  and  trimmed  by  meinbeis  of 
L.  A.  7507,  K.  of  L."  Then  follows  the  names  of  nine  houses 
of  which  the  New  York  Clothing  House  was  one.  The  state- 
ment is  formally  signed  by  "  Frank  Armiger,  Master  Work- 
man, and  J.  G.  Nagengast,  Recording  Secretary." 

Appellee  further  proved  that  the  effect  of  the  refusal  of  the 
New  York  Clothing  House  to  discharge  the  appellant  upon 
receiving  the  appellee's  letter  of  February  16,  1892,  would 
have  been  to  cause  the  withdrawal,  by  the  appellee,  of  said 
house's  name  from  the  list  of  those  advertised  in  the  Critic. 

These  are  the  facts,  a  full  statement  of  which  is  necessary 
to  a  proper  understanding  of  the  merits  of  the  controversy, 
and  the  disposition  of  the  same.  The  case  was  taken  from 
the  consideration  of  the  jury  by  the  prayers  granted  at  the 
instance  of  the  appellee,  on  the  ground  that  there  was  no  evi- 
dence in  the  clause  legally  sufficient  to  entitle  the  appellant 
to  recover  in  this  action,  which,  in  legal  effect,  is  nothing 
more  than  a  demurrer  to  the  evidence.  We  are  therefore  to 
inquire  whether  the  court  below  committed  error  in  granting 
the  instructions  asked  for,  by  which  the  case  was  taken  from 
the  jury. 

The  appellant's  engagement  with  Rosenfeld  Brothers  as  a 
*'  customs  cutter"  commenced  in  the  month  of  *•*  August, 
1891,  and  continued  to  the  month  of  February,  1892,  and  was 
to  continue  as  long  as  his  work  proved  satisfactory.  His 
work  gave  entire  satisfaction  to  his  employers,  who,  however, 
retained  the  right  to  discharge  him  at  the  end  of  any  week; 
but  a  member  of  the  firm  testified  that  they  would  not  have 
discharged  him  but  for  the  objection  of  the  appellee.  The 
appellee  on  the  sixteenth  day  of  February,  1892,  sent  Rosen- 
feld Brothers  a  written  notice,  informing  them,  '*  that  in  case 
the  non-union  man  whom  they  had  in  their  employ  was  any 
longer  retained  it  would  be  compelled  to  notify  all  labor 
organizations  of  the  city  that  their  house  was  a  non-union 
one."  How  many  similar  organizations  there  were  in  the 
city  the  record  does  not  disclose,  but  the  membership  of  the 
appellee  is  five  hundred.  This  notice  the  Rosenfeld  Brothers 
construed  to  mean,  that  if  they  retained  the  appellant  in 
their  employ  they  would  lose  the  patronage  of  the  labor 
organizations,  and  that  the  union    labor  which    they  then 
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employed  would  be  ordered  out,  or  they  would  have  to  quit 
work,  the  effect  of  which,  as  testified  by  Mr.  Rosenfeld,  would 
have  been  to  cause  his  firm  great  loss,  in  consequence  of  their 
having  a  number  of  contracts  on  hand  at  that  time. 

There  are  several  inquiries  which  arise  out  of  the  facts  just 
stated; 

1.  Had  the  appellee  justifiable  cause  in  pursuing  the  course 
which  it  did  in  threatening  said  firm,  that  if  they  retained 
the  appellant  any  longer  in  their  employ  it  would  be  com- 
pelled to  notify  all  labor  organizations  of  the  city  that  their 
house  was  a  "non-union  house"? 

2.  Was  the  conduct  of  the  appellee,  in  the  course  pursued 
by  it  towards  the  appellant,  wrongful  or  malicious? 

3.  Had  Rosenfeld  Brothers  reasonable  ground  to  anticipate 
loss  or  injury  to  themselves  in  consequence  of  the  action  of 
the  appellee? 

*®*  The  first  and  second  propositions  can  be  considered 
together,  as  they  are  somewhat  reciprocal  in  the  relation  they 
bear  to  each  other.  It  is  contended  on  the  part  of  the  appel- 
lee that  it  did  not,  by  sending  the  notice  of  February  16th  to 
Rosenfeld  Brothers,  contemplate  any  such  course  as  that 
which  has  been  attributed  to  it,  and  that  the  local  law  of  the 
appellee  and  the  general  law  of  the  Order  of  the  Knights  of 
Labor  prohibited  the  calling  out  of  their  members  because  of 
the  employment  of  non-union  men.  If  this  be  so,  how  are  we 
to  interpret  the  meaning  of  the  written  notice?  What  pur- 
pose did  the  appellee  have  in  sending  it.  and  what  design 
was,  through  its  agency,  sought  to  be  accomplished.  This 
was  no  idle  play  in  which  they  were  involved.  It  related  to 
the  most  serious  right  affecting  a  laboring  man's  life,  which 
was  the  privilege  of  seeking  remunerative  employment,  and 
thereby  gaining  an  honest  livelihood.  Is  it  not  unquestion- 
ably true  that,  but  for  the  interference  of  the  appellee,  the 
appellant  would  not  have  been  discharged?  It  is  not  neces- 
sary that  such  interference  should  have  been  malicious  in  its 
character.  If  it  be  wrongful  it  is  equally  to  be  condemned, 
and  just  as  much  in  violation  of  legal  right.  In  this  case  we 
think  the  interference  of  the  appellee  was,  in  law,  malicious, 
and  unquestionably  wrongful.  The  appellant  was  a  man  of 
family,  a  good  workman,  engaged  in  a  lawful  pursuit,  per- 
forming his  duties  in  an  entirely  satisfactory  manner,  without 
objection  in  any  respect,  and  willing  and  desirous  of  becom- 
ing a  member  of  the  appellee,  if  an  opportunity  had  been 
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afforded  him.  He  was  not  able  to  obtain  membership  with 
the  appellee,  nor  was  he  permitted  to  continue  his  work  with 
his  employers,  who  would  gladly  have  retained  him  in  their 
service,  if  they  could  have  done  so  without  loss  or  embarrass- 
ment to  themselves.  Can  it,  then,  be  seriously  questioned, 
that  from  the  evidence  in  this  cause  the  appellee  intended,  or 
expected,  any  other  or  different  *®*  result  from  the  sending 
of  the  written  notice  than  that  which  followed  its  reception 
by  Rosenfeld  Brothers?  We  are  compelled  to  say  that  the 
iiutice  had  some  meaning  and  purpose,  and  if  not  that  which 
we  have  suggested,  what  was  it? 

The  testimony  in  this  cause  assigns  no  other  motive,  and 
there  is  not  the  slightest  intimation  from  any  source  that 
there  is  any.  If,  therefore,  the  appellee  sought  to  bring  about 
the  discharge  of  the  appellant  under  the  circumstances  de- 
tailed in  the  evidence,  if  not  malicious,  it  was  certainly  wrong- 
ful, and  by  so  doing  it  has  invaded  the  legal  rights  of  the 
appellant,  for  which  an  action  properly  lies.  It  is  further 
contended  by  the  appellee  that  it  only  meant  b}'  the  notice 
sent  Rosenfeld  Brothers  to  say,  that  unless  they  discharged 
the  appellant  it  would  withdraw  the  name  of  the  New  York 
Clothing  House  from  the  list  of  houses  published  in  the  Critic, 
which  list  had  annexed  to  it  a  statement  recommending  said 
houses  to  the  patronage  of  organized  labor.  Yet  even  this 
view  of  the  letter  contemplated  the  discharge  of  the  appellant, 
and  necessarily  concedes  that  the  sole  purpose  of  the  letter 
was  to  accomplish  the  appellant's  discharge.  In  no  view  of 
the  facts  of  this  case  have  we  been  able  to  ascertain  where 
the  appellee  derived  its  right  to  obtain,  by  the  means 
adopted,  the  discharge  of  the  appellant  from  his  position 
with  Rosenfeld  Brothers.  The  provisions  of  law  authorizing 
the  creation  of  the  appellee  corporation  provides  for  the  for- 
mation of  trade  unions  "  to  promote  the  well  being  of  their 
€very-day  life,  and  for  mutual  assistance  in  securing  the  most 
favorable  conditions  for  the  labor  of  their  members,  and  as 
beneficial  societies":  Code,  art  23,  sec.  37. 

But  when  the  state  granted  its  generous  sanction  to  the 
formation  of  corporations  of  the  character  of  the  appellee,  it 
certainly  did  not  mean  that  such  promotion  was  to  be  secured 
by  making  war  upon  the  non-union  *®^  laboring  men,  or  by 
any  illegal  interference  with  his  rights  and  privileges.  The 
powers  with  which  this  class  of  corporations  are  clothed  are 
of  a  peculiar  character,  and  should  be  used  with  prudence, 
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moderation,  and  wisdom,  so  that  labor,  in  its  organized  form, 
shall  not  become  an  instrument  of  wrong  and  injustice  to 
those  who,  in  the  same  avenue  of  life,  and  sometimes  under 
less  favored  circumstances,  are  striving  to  provide  the  means 
by  which  they  can  maintain  themselves  and  their  families. 
It  is  essential  to  good  government  and  the  peace  of  society 
that  correct  legal  principles  be  applied  in  the  consideration 
of  all  questions;  for  it  is  undeniably  true  that  wrong  princi- 
ples cannot,  and  never  do,  produce  salutary  remedies. 

The  third  proposition  can  be  disposed  of  without  extended 
comment.  We  think  Mr.  Rosenfeld  in  his  testimony  has 
fairly  and  intelligently  answered  this  inquiry.  His  long 
experience  in  business,  and  accurate  knowledge  of  the  various 
methods  in  vogue  for  the  employment  of  labor  in  clothing 
houses,  eminently  qualify  him  to  say  whether  his  firm  had 
just  cause  to  apprehend  the  consequences  of  a  refusal,  under 
the  circumstances,  to  discharge  the  appellant. 

Viewed  by  the  light  of  all  the  circumstances  surrounding 
the  case,  we  are  compelled  to  say  that  there  was  reasonable 
cause  to  apprehend  the  result  stated  by  Mr.  Rosenfeld  in  his 
testimony. 

"  Courts  are  bound  to  look  at  things  just  as  they  are,  to 
pass  on  facts  just  as  they  are  developed,  to  treat  the  conduct 
of  men  just  as  it  is,  and  to  impute  to  them  that  intention 
which  their  acts  and  their  conduct  disclose  was  their  inten- 
tion":  United  States  v.  Kane,  23  Fed.  Rep.  750. 

Some  criticism  was  indulged  in  in  the  argument  of  counsel 
in  this  court  to  the  effect  that  a  recovery  could  not  be  had  in 
this  cause,  as  the  appellant  had  only  ****  declared  on  a  sup- 
posed violation  of  a  contract,  when  in  point  of  fact  there  had 
been  no  contract  violated.  We  concur  in  this  view,  and  are 
clearly  of  opinion  that  the  declaration  sets  out  a  cause  of 
action  which  the  proof  fails  to  sustain.  The  question  of  a 
contract  vel  non  enters  intf)  the  consideration  of  this  case,  but, 
upon  proper  averment  in  the  declaration,  ought  to  play  but 
small  part  in  its  determination.  "  Where  a  contract  would 
have  been  fulfilled  but  for  the  false  and  fraudulent  represen- 
tations of  a  third  person,  an  action  will  lie  against  such  per- 
son, although  «he  contract  could  not  have  been  enforced  by 
action":  Benton  v.  Pratty  2  Wend.  886;  20  Am.  Deo.  623.  In 
the  case  of  the  Johnston  Harvester  Co.  v.  Meinhardt,  9  Abb. 
N.  C.  396,  397,  the  court  toid:  "A  distinction  has  been 
sought  to  be  made  between  the  cases  where  there  has  been 
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4tn  unexpired  time  contract  and  cases  where  the  services  were 
hj  the  day  or  by  the  piece,  but  I  do  not  think  such  distinc- 
tion rests  upon  any  sound  reason In  such  case  the 

injury  to  the  property  and  business  of  the  employer  would 
not  consist  so  much  in  breaking  the  contract  which  existed,  • 
as  in  the  loss  of  profits  derived  from  the  work  of  the  laborer 
if  he  continued  in  the  employment,  and  the  probability  or 
certainty  of  such  loss  would  be  in  each  case  a  question  of 
fact,"  and,  of  course,  for  the  jury. 

Mr.  Addison,  in  his  work  on  Torts,  folios  9-14,  thus  sum- 
marizes the  law:  "Interference  by  fraud  or  force  with  the 
free  exercise  of  another's  trade  or  occupation,  or  means  of 
livelihood,  is  a  tort — such  as  preventing  people,  by  the  use  of 
threats  or  intimidation,  from  trading  with  the  plaintiflTs  ves- 
sel in  a  foreign  port,  or  dealing  at  the  plaintiflTs  shop,  or 
sending  their  children  to  the  plaintiff's  school,  or  placing 
obstructions  or  impediments  in  the  way  of  free  access  to  the 
plaintiflTs  place  of  business Where  a  violent  or  mali- 
cious act  is  done  to  a  man's  occupation,  profession,  or  way  of 
getting  ■*••  a  livelihood,  there  an  action  lies  in  all  case." 
Considerable  comment  was  made  at  the  hearing  in  this  court 
of  the  analogy  supposed  to  exist  between  the  case  made  by 
the  record  in  this  cause  and  the  case  of  Lumlcy  v.  Gye^  2  El.  & 
B.  216,  but  the  cases  widely  differ  in  important  facts,  and 
there  is  but  small  analogy  in  the  principles  of  law  properly 
applicable  in  each  case.  The  principles  of  law  which  are 
entitled  to  recognition  in  this  case  are  too  well  settled  and 
determined  in  a  multitude  of  cases  to  require  numerous 
citations  for  their  support.  The  case  of  Chipley  v.  Atkinson^ 
23  Fla.  206,  11  Am.  St.  Rep.  367,  is  strikingly  like  the  case 
now  under  consideration.  The  court  in  that  case  says: 
'*  From  the  authorities  referred  to,  and  upon  principle,  it  is 
apparent  that  neither  the  fact  that  the  term  of  service  inter- 
rupted is  not  for  a  fixed  period,  nor  the  fact  that  there  is  not 
a  right  of  action  against  the  person  who  is  induced  or  influ- 
enced to  terminate  the  service  or  to  refuse  to  perform  his 
agreement,  is  of  itself  not  a  bar  to  an  action  against  the  third 
person  maliciously  and  wantonly  procuring  the  termination 
of,  or  a  refusal  to  perform,  the  agreement.  It  is  the  legal 
right  of  the  party  to  such  agreement  to  terminate  or  refuse  to 
perform  it,  and  in  doing  so  he  violates  no  right  of  the  other 
party  to  it;  but  eo  long  as  the  former  is  willing  and  ready  to 
perform  it,  it  is  not  the  legal  right,  but  is  a  wrong  on  the  part 
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of  a  third  party  maliciously  and  wantonly  to  procure  the 
former  to  terminate  or  refuse  to  perform  it.  Such  wanton 
and  malicious  interference,  for  the  mere  purpose  of  injuring 
another,  is  not  the  exercise  of  a  legal  right.  Such  other 
person  who  is  in  employment  by  which  he  is  earning  a  living, 
or  otherwise  enjoying  the  fruits  and  advantages  of  his 
industry,  or  enterprise,  or  skill,  has  a  right  to  pursue  such 
employment  undisturbed  by  mere  malicious  or  wanton 
interference  or  annoyance.  Every  one  has  a  perfect  right 
to  protect  or  advance  his  business,  **•  if,  in  so  doing,  he 
infringes  no  superior  legal  right  of  another." 

In  Bowen  v.  Hall,  L.  R.  6  Q.  B.  D.  338,  it  was  said  by  Brett, 
J.  (Lord  Selborne  concurring),  that  "  merely  to  persuade  a 
person  to  break  his  contract  may  not  be  wrongful  in  law  or 

fact But  if  the  persuasion  be  used  for  the  indirect 

purpose  of  injuring  the  plaintifiF,  or  of  benefiting  the  defend- 
ant at  the  expense  of  the  plaintifiF,  it  is  a  malicious  act,  which 
is  in  law  and  fact  a  wrong  act,  and  therefore  a  wrongful  act, 
and  therefore  an  actionable  act,  if  injury  follows  from  it." 

The  appellant,  by  the  action  of  the  appellee,  lost  his  phice 
in  the  month  of  February,  and  although  persistently  in  quest 
of  a  position,  he  did  not  succeed  in  obtaining  work  until  the 
following  April,  when  he  secured  employment  with  a  merchant 
tailor,  at  five  dollars  less  per  week  than  he  was  receiving 
when  he  was  discharged.  It  would  be  strange,  indeed,  if  the 
law,  under  such  a  state  of  facts  as  this  record  exhibits, 
provided  no  remedy.  In  Winsmore  v.  Greenbank,  Willes,  581, 
it  is  said:  '*A  special  action  in  the  case  was  introduced  for 
the  reason  that  the  law  will  never  sufifer  an  injury  and  a 
damage  without  a  remedy." 

Whilst  we  are  of  opinion  that  the  evidence  in  the  cause 
clearly  establishes  a  legal  cause  of  action  in  the  appellant, 
we  do  not  think  he  has  framed  his  declaration  to  meet  the 
testimony  which  he  has  offered.  In  the  case  of  Chipley  v. 
Atkinson,  23  Fla.  218,  219,  11  Am.  St.  Rep.  374,  from  which 
we  have  just  quoted,  the  court  says:  "The  case  made  by  the 
declaration  is  that  the  employment  was  under  an  agreement, 
by  which  it  was  to  Ke  continued  for  a  long  period  of  time. 
An  agreement  between  the  plaintiff"  and  Kehoe  and  Walker 
for  the  continuance  of  the  employment  for  a  long  period  of 
time  cannot  be  ignored  as  a  feature  of  the  case.  Tliis  allega- 
tion means  that  the  agreement  entered  into  by  them  entitled 
the   plaintifiT,   either  expressly    ***     or   by   implication,   to 
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employment,  not  only  for  a  period  of  time,  but  for  a  long 
period.  It  means  that  a  period  of  time  was  agreed  upon  by 
them,  and  means  that  the  period  thus  agreed  on  was,  whether 
limited  by  months,  or  years,  or  otherwise,  to  be  proved.  The 
language  implies  that  there  was  at  least  some  point  of  time 
in  the  future,  ascertainable  from  the  terms  of  the  agreement, 
up  to  which  the  employment  was  to  extend.  That  the 
continuation  of  the  employment  for  any  time  was  depend- 
ent upon  the  condition  of  a  satisfactory  performance  of  his 
duties  by  the  plaintiflF,  would  not  be  inconsistent  with  an 
employment  for  a  particular  period.  If  there  was  no  agree- 
ment for  any  particular  period  of  time,  but  the  employment 
was  one  in  which  the  agreement  was  that  plaintiff  should  be 
given  employment  as  long  as  he  performed  his  work  satisfac- 
torily, and  he  has  been  discharged  from  it  solely  through  the 
malicious  and  wrongful  procurement  of  the  defendant,  and 
injury  has  resulted,  he  should  have  laid  his  case  accordingly; 
but  such  is  not  the  averment  here." 

We  are  therefore  of  opinion  that,  upon  proper  amendment 
of  the  declaration,  there  is  evidence  in  the  cause  legally 
sufficient  to  be  submitted  to  a  jury,  but  because  the  declara- 
tion fails  to  state  a  cause  of  action,  to  which  the  evidence 
oflFered  is  legally  applicable,  and  there  is  a  substantial  variance 
therein,  we  must  affirm  the  judgment  of  the  court  below;  but, 
it  appearing  to  the  court  that  a  new  trial  ought  to  be  had,  we 
will  remand  the  case,  to  the  end  that  the  same  may  be  again 
tried,  in  accordance  with  article  5,  section  20,  of  the  code. 

Judgment  affirmed,  and  cause  remanded  for  a  new  trial; 
costs  to  be  paid  by  appellee. 

Labor  Unions — Liability  Fob  Interfering  With  Employees  ob  Bnsi- 
KB.SS. — This  question  is  treated  at  length  ia  the  monographic  note  to  State 
▼.  Stewart,  59  Am.  Rep.  720  73L 

Master  and  Servant — Liability  Fob  Procuring  Dischabgr  of  Serv- 
AMT. — An  employee  may  maintain  an  action  for  damages  against  one  who 
maliciously  procures  his  employer  to  discharge  him  from  his  employment: 
Chipley  v.  Atkinson,  23  Fla.  206;  11  Am.  St.  Rep.  367,  and  note. 

BoYCoiTiNG— Interfering  With  the  Busine.«3  of  Another. — Dis- 
charged union  workmen  will  be  restrained  from  gathering  about  their  former 
employer's  place  of  business  and  annoying,  intimidating,  or  interfering  with 
non-union  workmen  employed  by  him:  Murdoch  v.  Walker,  152  Pa.  St.  596; 
34  Am.  St.  Rep.  678;  Sherry  y.  Perkins,  147  Mass.  212;  9  Am.  St.  Rep.  689, 
and  note.  Where  one's  business  is  interfered  with  wantonly  and  maliciously, 
causing,  as  was  intended,  pecuniary  injury  to  him,  the  party  causing  such 
interference  is  liable  in  an  action  for  damages:  Deiz  v.  Win/'ree,  80  Tex.  400; 
26  Am.  St.  Eep.  755,  and  note. 
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Mason  t;!.  Supbeme    Court   of  the   Equitably 

League. 

[77  Mabtlaud,  483.] 

A  OoBPOKATioir  Oahhot  Bx  DiasuLvsD  Bt  a  Court  ot  Eqcitt  unless  tho 
power  to  declare  anch  dissolution  has  been  conferred  by  statute. 

CoBPORATioNS. — A  REOXirxR  WiLL  NoT  Be  Appointkd  to  take  charge  of 
a  beneficial  corporation,  and  to  administer  its  assets  where  it  is  not 
alleged  to  be  insolvent.  The  granting  of  the  relief  would  necessarily 
result  in  the  dissolatiou  of  the  corporation,  and  the  forfeiture  of  its 
charter,  and  this  a  court  of  equity  has  not  power  to  declare  and  enforce. 

Lewii  Hochheimer,  Sidney  Hall,  Charles  A.  Brucoef  and 
0.  Parker  Baker,  for  the  appellants. 

Ferdinand  C.  Dugan,  George  R.  Willis^  Charles  C.  Rhodei^^ 
and  George  A.  Hooper,  for  the  appellee. 

■**•  Fowler,  J.  The  appellants  filed  a  bill  in  the  circuit 
court  of  Baltimore  city  against  the  appellee,  a  corporation 
formed  ***  under  the  general  incorporation  law  of  Maryland, 
and  the  prayer  is  that  a  receiver  may  be  appointed  to  take 
charge  of  and  administer  the  assets  of  the  defendant  corpora- 
tion under  the  order  of  the  court,  and  for  an  injunction 
restraining  the  officers  and  agents  of  said  defendant  from 
receiving  or  collecting  any  money  or  assessment  due  or  com- 
ing to  it,  and  from  interfering  with  its  property  or  assets,  and 
for  general  relief. 

The  defendant  answered,  testimony  was  taken,  and  a  decree 
was  passed  dismissing  the  bill.  The  appellee  is  what  is  known 
as  a  beneficial  assessment  association. 

The  first  question  is  one  of  jurisdiction,  and  we  are  all  of 
opinion  that  the  learned  judge  below  properly  refused  to 
appoint  a  receiver  and  issue  the  injunction  on  the  allegations 
contained  in  the  bill,  for  the  granting  of  such  relief  would 
necessarily  result  in  a  dissolution  of  the  corporation,  and  a 
forfeiture  of  its  charter. 

The  defendant  was  not  alleged  to  be  insolvent;  certainly 
not  so  alleged  as  to  bring  the  case  within  section  264  of 
article  23  of  the  code;  and,  even  if  the  allegation  of  insolvency 
had  been  sufficient,  we  find  no  proof  to  sustain  it.  Nor  are 
there  any  allegations  in  the  bill  looking  to  proceedings  under 
section  265  of  the  same  article,  providing  for  a  voluntary  dis> 
solution. 

Apart  from  statutory  power,  a  court  of  equity  cannot  dis- 
solve a  corporation.     "  It  is  true,"  says  Mr.  High,  in  bis  book 
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on  Receivers,  section  238,  "  equity  may  properly  compel  oflB- 
cers  of  corporations  to  accoant  for  any  breach  of  trust  in  their 
official  capacity;  yet,  in  the  absence  of  statutes  extending  its 
jurisdiction,  it  will  usually  decline  to  assume  control  over  the 
management  of  the  affairs  of  a  corporation  upon  a  bill  .... 
alleging  fraud,  mismanagement,  and  collusion  on  the  part  of 
the  corporate  authorities,  since  such  interference  would  neces- 
sarily result  in  the  dissolution  of  the  corporation,  *®*  and  the 
court  would  thus  accomplish  indirectly  what  it  has  no  power 
to  do  directly." 

*'  The  remedial  power  exercised  by  courts  of  equity  in  such 
cases  ordinarily  extends  no  further  than  the  granting  of  an 
injunction  against  any  special  misconduct  on  the  part  of  the 
corporate  officers;  and,  although  the  facts  shown  may  be 
sufficient  foundation  for  such  an  injunction,  the  court  will 
not  enlarge  its  jurisdiction  by  taking  the  affairs  of  the  corpo- 
ration out  of  the  management  of  its  own  officers,  and  placing 
them  in  the  hands  of  a  receiver."  We  have  quoted  at  length 
Mr.  High's  lucid  statement  of  the  well-settled  principles  appli- 
cable to  a  case  like  this,  because,  in  our  opinion,  it  is  conclu- 
sive of  the  question  we  are  considering.  This  court,  however, 
has  announced  the  same  doctrine. 

In  Goodman  v.  Jedidjah  Lodge,  67  Md.  117,  which  was  a 
bill  filed  by  a  minority  of  the  members  of  a  beneficial  asso- 
ciation, alleging  fraud,  mismanagement,  etc.,  on  the  part  of 
the  corporate  authorities,  it  was  held  that,  even  if  the  corpo- 
ration had  been  guilty  of  the  acts  complained  of,  "  this  would 
only  be  cause  for  the  annulment  of  its  charter  by  the  legisla- 
ture, or  for  proceedings  against  it  as  provided  by  the  corpora- 
tion laws:  Rev.  Code,  art.  67,  sees.  1-9.  A  corporation  can 
also  be  dissolved,  but  the  mode  for  doing  this  is  also  provided 
by  law:  Rev.  Code,  art.  67,  sees.  10-22." 

"  But,"  continues  this  court,  "this  bill  is  not  a  proceeding 
under  either  of  these  provisions  of  the  code,  and  the  court 
has  no  power  upon  such  a  bill  either  to  dissolve  the  corpora- 
tion or  to  forfeit  its  charter,  or  to  correct  any  supposed  misuse 
or  abuse  of  its  corporate  powers,  and  it  seems  to  us  that  the 
successful  prosecution  of  one  or  the  other  of  these  remedies 
is  essential  to  the  relief  asked  by  these  complainants." 

But,  if  the  defendant  corporation  has,  as  alleged,  issued  or 
made  contracts  of  insurance,  this,  if  an  abuse  *®®  of  corporate 
power,  could  not  be  reached  by  a  bill,  like  the  one  before  us, 
filed  by  a  member  or  certificate  holder  for  the  dissolution  of 
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the  corporation;  but  Buch  proceedings  for  such  purpose  must, 
under  the  provisions  of  the  code,  article  23,  section  255,  be 
instituted  in  the  name  of  the  state  bj  authority  of  the  gov- 
•mor. 

We  may  add,  however,  that  aside  from  any  question  of 
jurisdiction,  we  do  not  think  the  appellants  are  entitled  to 
the  relief  asked,  upon  the  facts  contained  in  this  record. 

The  testimony  as  to  insolvency,  mismanagement,  fraud, 
and  abuse  of  corporate  powers  is  not  of  such  a  satisfactory 
and  conclusive  character  as  would  justify  the  court,  if  it  had 
the  power,  in  destroying  the  corporation:  Baltimore  etc.  R.  R, 
Co.  V.  Cannon,  72  Md.  493. 

The  appellants  had  ample  opportunity  to  enforce  their 
alleged  rights  and  claims.  If  they  were  unjustly  excluded 
from  the  benefits  and  privileges  of  membership,  the  rules  of 
the  order  provided  a  mode  by  which  they  could  demand  res- 
toration at  the  hands  of  a  tribunal  established  by  the  order 
itself:  Art  7,  sec.  310,  of  the  constitution  of  the  order.  And, 
if  they  failed  to  get  justice  within  the  order,  they  still  had 
the  right  to  appeal  to  the  law  of  the  land. 

If  the  oflBcers  of  the  order  should  be  guilty  of  misconduct, 
fraud,  or  mismanagement,  a  court  of  equity  has  full  power 
to  restrain  and  enjoin  them;  but  it  will  not,  as  we  have  seen, 
take  away  the  rights  of  the  share  or  certificate  holders,  either 
by  dissolving  the  corporation,  or  by  placing  its  aflfairs  in  the 
hands  of  a  receiver:  High  on  Receivers,  sec.  288;  Waterhury 
V.  Merchants^  Union  Exp.  Co.,  50  Barb.  166;  Baltimore  etc.  R.  R. 
Co.  V.  Cannon,  72  Md.  493. 

Decree  affirmed,  with  costs  to  appellants. 

CoBFORATioNB— DtssoLunov  BT  CoDBTa  OT  Equitt. — Thia  question  ia 
lolly  discassed  in  the  ext«nded  notea  to  Folger  v.  Columhian  Int.  Co.,  96 
Am.  Dec  756,  and  Corlleyeu  t.  Hathaway,  64  Am.  Deo.  486. 

Kkcbitbr«  of  Cobpobations  are  appointed  ouly  in  case  of  the  inaolyenoy 
of  the  corporation:  Extended  note  to  Cortteyeu  ▼.  Hathaway,  64  Am.  Dec. 
486.  S«e,  alaok  Havtmi^  T.  Buperwr  Courts  M  C»L  327)  18  Am.  Si.  Rep. 
192. 
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[77  Mabtland,  535.] 

LiCKNSBBS  ON  THE  PREMISES  OF  ANOTHER. — If,  at  the  reqaeat  of  the  pria« 
oipal  of  a  school,  a  class  of  his  pupils  are  granted  permission  to  visit 
the  power-house  of  a  traction  company,  each  of  the  members  of  such 
class  are  mere  licensees  or  volunteers,  and,  therefore,  cannot  maintain 
an  action  for  injuries  suffered  from  falling  into  a  vat  of  hot  water,  located 
in  a  part  of  the  building  insufficiently  lighted  and  of  the  existence  of 
which  no  warning  was  given. 

LlOKNSEE  ON  THE  Prbhisbs  OF  ANOTHER,  Who  Is. — The  distinction  between 
•n  invitation  and  a  license  to  go  upon  the  premises  of  another  appears 
to  be  that  the  former  ia  inferred  where  there  is  a  common  interest  or 
mutual  advantage,  while  the  latter  is  inferred  where  the  object  is  the 
more  pleasure  or  benefit  of  the  person  using  it. 

A  Licensee  Upon  the  Premises  of  Another  must  enjoy  his  license  sub- 
ject  to  its  attendant  perils.  No  duty  is  imposed  on  the  owner  or  occu-  - 
pant  to  keep  the  premises  in  a  suitable  condition  for  those  who  come 
there  solely  for  their  own  pleasure,  and  who  are  not  either  expressly 
invited  to  enter  or  induced  to  come  upon  them  by  a  purpose  for  which 
the  premises  are  appropriated  and  occupied,  or  by  some  preparation  or 
adaptation  of  the  plan  for  use  by  customers  or  paseengers  which  might 
naturally  and  reasonably  lead  them  to  suppose  that  they  might  properly 
and  safely  enter  there. 

Thx  Fact  That  a  Licensee  Is  Permitted  to  Visit  aud  Inspect  the 
Premises  of  a  traction  company  does  not  impose  upon  the  company  the 
duty  of  guarding  him  from  dangers,  nor  of  giving  him  such  warnings  as 
will  make  his  passage  through  the  premises  reasonably  safe.  If  there 
ia  a  dangerous  vat  of  hot  water  intended  to  subserve  a  useful  purpose, 
and  not  in  any  proper  sense  a  mantrap,  the  owner  of  the  premises  is 
not  required  to  make  any  change  therein,  owing  to  the  visit  he  has  per- 
mitted, nor  is  he  under  obligation  to  detail  an  employee  to  attend  a 
visitor  through  the  establishment,  and  thereby  secure  him  from  peril. 

C.  Hopewell  Warner,  Thomas  Mackenzie,  and  John  V.  L. 
Findley,  for  the  appellant. 

N.  P.  Bondf  H.  Munnikhuy»en,  and  Robert  D.  Morriaonf  for 
the  appellee. 

»»•  Roberts,  J.  On  the  3d  of  February,  1892,  John  W. 
Saville,  principal  of  the  Baltimore  Manual  Training  School, 
aadressed  a  note  to  T.  Edward  Hambleton,  the  president  of 
the  Baltimore  Traction  Company,  in  the  following  words: 

**  Baltimore  Manual  Training  School, 

"311  to  327  Courtland  street, 

"  John  W.  Saville,  Principal. 

*•  President  Hambleton,  ' 

"Sir:  Will  you  kindly  grant  permission  to  the  graduating 
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class  of  this  school  to  visit  the  two  power-houses  of  the  Bal- 
timore Traction  Company? 

"  Respectfully, 

"  John  W.  Saville." 

"^  Upon  which  there  was  indorsed  the  following:  "Admit 
the  class  as  requested.  T.  Edward  Hambleton, 

"  President." 

The  appellant,  who  was  then  a  student  in  the  Manual 
Training  School  of  Baltimore,  and  a  member  of  the  graduat- 
ing class  therein,  together  with  thirty  or  more  scholars  and 
teachers  of  said  school,  on  the  12th  of  February,  189^,  visited 
the  power-house  of  the  appellee,  located  on  Druid  Hill  avenue, 
in  Baltimore  city,  and  were  admitted,  and,  whilst  passing 
through  the  building,  the  accident  happened  which  occasioned 
this  suit.  On  the  28th  of  October,  1892,  the  appellant  brought 
suit  in  the  court  below,  and  on  the  16th  of  February,  1893, 
filed  his  declaration,  embodying  therein  the  facts  relied  upon, 
and  claiming  damages  for  the  injury  which  his  son  had  sus- 
tained by  the  alleged  negligence  of  the  appellee.  The  appel- 
lee, upon  the  filing  of  the  declaration,  demurred  thereto,  and, 
on  issue  joined  thereon,  the  court  sustained  the  demurrer,  and 
entered  judgment  for  the  appellee.  This  appeal  is  taken 
from  the  ruling  and  judgment  of  the  court  below  on  the 
demurrer.  The  declaration  contains  two  counts,  in  the  first 
of  which  are  the  following  averments: 

1,  That  the  plaintiff,  on  or  about  the  twelfth  day  of  Feb- 
ruary, 1892,  whilst  a  student  in  the  Manual  Training  School 
of  Baltimore,  and  a  member  of  the  graduating  class  therein, 
was,  with  thirty-odd  other  scholars  and  the  teachers  thereof, 
granted  special  written  permission  by  the  defendant  company 
to  visit  a  certain  power-house  situate  in  said  city,  the  property 
of  the  defendant,  for  the  purpose  of  viewing  and  examining 
the  works  and  machinery  therein  contained;  that  on  the  day 
in  question,  in  pursuance  of  said  authority,  the  plaintiff,  in 
company  with  his  fellow-students  *•*  and  some  of  the  teach- 
ers of  said  school,  was,  after  the  presentation  of  said  written 
permission  to  defendant's  agent,  admitted  to  the  said  power- 
house for  the  purpose  aforesaid,  and  was  thereupon  taken  in 
charge  by  one  of  defendant's  agents,  who  proceeded  to  show 
tlie  plaintiff  and  his  companions  through  the  ground  floor  of 
said  premises,  and  who  afterwards  conducted  them  to  the 
cellar  or  basement  of  said  building  for  the  purpose  of  showing 
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them  the  workings  of  the  cable  and  other  machinery  therein 
contained,  and  for  a  while  remained  with  the  said  party, 
warning  them  as  they  proceeded  and  approached  certain 
machinery  to  guard  against  particular  portions  thereof,  which 
he  pointed  out  to  them  as  dangerous;  that  afterwards,  and 
whilst  in  the  midst  of  said  examination,  the  said  employee 
abandoned  the  said  party  and  left  them,  instructing  them,  as 
he  did  so,  to  look  around  for  themselves,  without,  however, 
warning  them  of  any  further  danger;  that  afterwards,  whilst 
thus  looking  around  for  themselves  upon  said  premises,  in 
the  exercise  of  due  care  and  caution,  and  without  fault  on 
his  part,  the  plaintiff  suddenly,  without  warning  or  means  of 
preventing  it,  fell  into  a  vat,  or  sink,  some  two  and  a  half  feet 
deep,  full,  or  nearly  so,  of  botling  water,  which  vat,  or  sink,  was 
flush  with  the  floor  and  uncovered,  and  situated  in  a  part  of 
the  building  insufficiently  lighted,  but  through  which  portion 
of  the  premises  the  course  of  the  examination  permitted  by 
defendant  led  plaintiff  and  his  companions,  of  which  vat,  or 
sink,  he  had  no  previous  knowledge,  and  which,  owing  to  the 
insufficient  lighting  of  the  said  cellar  or  basement,  plaintiff 
was  unable  to  see  in  time  to  prevent  falling  therein,  of  which 
pitfall  the  company  nor  its  agents  had  warned  him  to  guard 
against,  although  its  existence  and  dangerous  character  and 
the  plaintiff's  ignorance  thereof  were  known  to  the  defendant, 
and,  in  consequence  of  the  neglect  of  the  defendant,  he  was  so 
badly  scalded  about  *'*  the  lower  part  of  his  body  that  he 
lias  been  for  a  long  time  confined  to  his  bed,  and  is  sick  and 
disabled,  and  has  been  permanently  injured,  and  rendered 
unfit  to  earn  his  livelihood  by  labor  as  heretofore. 

The  second  count  contains  substantially  the  same  aver- 
ments as  those  set  out  in  the  first,  and  for  the  purposes  of  this 
case  it  is  not  necessary  to  repeat  them. 

The  demurrer  concedes  the  facts  presented  by  the  appel- 
lant's pleading,  and  the  question  for  our  consideration  is,  Do 
the  facts  stated  entitle  the  appellant  to  maintain  this  action 
for  the  recovery  of  damages  for  the  alleged  wrongs  which  he 
claims  to  have  sustained?  The  authorities  appear  to  have 
classified  the  subject  under  three  heads,  to  wit : 

1.  Bare  licensees  or  volunteers. 

2.  Those  who  are  expressly  invited  or  induced  by  the  active 
conduct  of  the  defendant  to  go  upon  the  premises. 

3.  Customers  and  others  who  go  there  on  business  with  the 
occupier. 
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Each  case  must  largely  depend  upon  the  particular  circum- 
stances attending  the  occurrence,  and  it  is  not  infrequently 
found  to  be  difficult  to  determine  whether  the  injured  party- 
is  a  mere  licensee,  or  whether  he  is  on  the  premises  by  the 
implied  invitation  or  enticement  of  the  owner  or  occupier. 
Those  who  enter  on  business  usually  experience  but  small 
difficulty  in  defining  their  legal  status.  There  ought  to  be 
no  controversy  in  this  case  as  to  the  object  which  the  appel- 
lant had  in  seeking  admission  to  the  power-house  of  the  appel- 
lee. It  certainly  was  not  for  the  benefit  of  the  appellee  that 
the  visit  was  made,  but  it  was  clearly  a  mere  license  from  the 
appellee,  assenting  to  the  visit  of  the  appellant  and  his  school- 
mates to  an  examination  of  the  works  and  machinery  in  the 
power-house,  for  the  purpose  of  gratifying  their  curiosity,  or 
of  improving  their  knowledge  of  the  workmanship  of  the 
machinery,  and  of  the  manner  in  which  such  power  was  *■*** 
applied  in  moving  the  cars  upon  the  streets  of  the  city. 
There  could  not  have  been,  under  these  circumstances,  any 
possible  opportunity  for  misconception  as  to  the  intention  of 
the  respective  parties.  Nor  do  we  perceive  where  any  benefit 
could  have  accrued  to  the  appellee  by  the  visit  of  these  young 
men  on  the  occasion  mentioned.  When  the  president  of  the 
appellee  indorsed  on  the  application  of  Mr.  Saville,  "  admit 
the  class  as  requested,"  could  any  reasonable  inference  be 
drawn  from  such  indorsement  that  the  appellee  was  seeking 
to  entice,  allure,  or  induce"  the  plaintiff  and  his  associates  to 
visit  the  power-house  in  question?  The  building  in  question 
was  not  constructed  or  used  for  exhibition  or  display,  and  the 
permission  granted  could  only  have  been  intended  to  give 
to  the  graduating  class  of  the  Manual  Training  School  an 
opportunity  to  examine  the  application  of  vast  power,  obtained 
through  the  instrumentality  of  machinery  of  unusual  char- 
acter, and  thus  supply  the  class  with  an  interesting  object 
lesson  in  practical  mechanics.  The  vat,  or  sink,  in  ques- 
tion was  one  of  the  appliances  in  use  by  the  appellee  at 
the  time  of  the  happening  of  the  accident,  for  the  purpose  of 
aiding  in  the  accomplishment  of  the  work  to  be  done,  and 
was  not  placed  there  as  a  mantrap.  That  it  was  located  in 
a  part  of  the  building  which  was  insufficiently  lighted  to 
enable  the  appellant  to  see  it  in  time  to  prevent  falling 
therein  was  not  negligence  fairly  imputable  to  the  appellee, 
but  rather  was  it  negligence  on  the  part  of  the  appellant 
to  grope  about  in  a  house  dedicated  to  the  use  of  dangerous 
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machinery  and  appliances  located  in  an  insufficiently  lighted 
place.  Take,  as  illustrating  this  view,  the  case  of  Pierce  v. 
Whitcovib,  48  Vt.  127,  21  Am.  Rep.  120,  where  the  plaintiff 
•went  at  night  to  defendant's  home  to  buy  oats.  The  defend- 
ant had  no  oats  which  he  wished  to  sell,  but  by  reason 
of  the  plaintiflf's  importunity  he  agreed  to  sell  him  some, 
and  they  went  together  to  the  barn  where  the  oats  were  kept. 
***  While  the  defendant  was  seeking  a  measure  the  plain- 
tifiF  walked  about  the  barn  in  the  dark,  and  fell  through  a 
hole  in  the  floor,  and  was  severely  injured.  The  court  held 
that  traveling  about  the  granary  in  the  dark  not  only  con- 
tributed to  the  injury  but  was  the  cause  of  it,  and  that  de- 
fendant was  not  liable.  It  has  not  been  contended  in  this 
case  that  the  vat,  or  sink,  was  such  that  the  appellee,  in  the 
conduct  of  its  business,  might  not  lawfully  construct  or  use, 
nor  is  it  claimed  that  the  injury  happened  through  the  will- 
ful or  wanton  misconduct,  or  gross  negligence,  of  the  appellee. 
As  already  stated,  it  is  oftentimes  difficult  to  determine 
•whether  the  circumstances  make  a  case  of  invitation  or  only 
of  mere  license.  "The  principle,"  says  Mr.  Campbell,  in  his 
treatise  on  Negligence,  "appears  to  be  that  invitation  is 
inferred  where  there  is  a  common  interest  or  mutual  ad- 
vantage whilst  a  license  is  inferred  where  the  object  is  the 
mere  pleasure  or  benefit  of  the  person  using  it."  Equally 
pointed  is  the  language  of  Mr.  Chief  Justice  Bigelow,  in 
delivering  the  opinion  of  the  court  in  Sweeny  v.  Old  Colony 
■etc.  R.  R.  Co.,  10  Allen,  372,  87  Am.  Dec.  644,  where  he  says: 
^*In  order  to  maintain  an  action  for  an  injury  to  person  or 
property,  by  reason  of  negligence  or  want  of  due  care,  there 
must  be  shown  to  exist  some  obligation  or  duty  towards  the 
plaintiff,  which  the  defendant  has  left  undischarged  or  un- 
fulfilled. This  is  the  basis  on  which  the  cause  of  action 
Tests.  There  can  be  no  fault  or  negligence,  or  breach  of  duty, 
where  there  is  no  act  or  service,  or  contract,  which  a  party  is 
bound  to  perform  or  fulfill.  All  the  cases  in  the  books  in 
which  a  party  is  sought  to  be  charged,  on  the  ground  that  he 
has  caused  a  way  or  other  place  to  be  encumbered,  or  suf- 
fered it  to  be  in  a  dangerous  condition,  whereby  accident  and 
injury  have  been  occasioned  to  another,  turn  on  the  principle 
that  negligence  consists  in  doing,  or  omitting  to  do,  an  act 
by  which  a  legal  duty  or  **•  obligation  has  been  violated. 
Tlius,  a  trespasser  who  conies  on  the  land  of  another  without 
right  cannot  maintain  an  action  if  he  runs  against  a  barrier, 
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or  falls  into  an  excavation  there  situated.  The  owner  of  the 
land  is  not  bound  to  protect  or  provide  safeguards  for  wrong- 
doers. So  a  licensee,  who  enters  on  premises  by  permission 
only,  without  any  enticement,  allurement,  or  inducement 
being  held  out  to  him  by  the  owner  or  occupant,  cannot  re- 
cover damages  for  injuries  caused  by  obstructions  or  pitfalls. 
He  goes  there  at  his  own  risk,  and  enjoys  the  license  subject 
to  its  concomitant  perils.  No  duty  is  imposed  by  law  on  the 
owner  or  occupant  to  keep  his  premises  in  a  suitable  condi- 
tion for  those  who  come  there  solely  for  their  own  convenience 
or  pleasure,  and  who  are  not  either  expressly  invited  to  enter, 
or  induced  to  come  upon,  them  by  the  purpose  for  which  the 
premises  are  appropriated  and  occupied,  or  by  some  prepara- 
tion or  adaptation  of  the  plan  for  use  by  customers  or  passen- 
gers which  might  naturally  and  reasonably  lead  them  to 
suppose  that  they  might  properly  and  safely  enter  thereon." 
Further  on  he  adds:  "A  mere  naked  license  or  permission  to 
«nter  or  pass  over  an  estate  will  not  create  a  duty  or  impose 
an  obligation,  on  the  part  of  the  owner  or  person  in  posses- 
sion, to  provide  against  the  danger  of  accident." 

In  Hounsell  v.  Smyth,  7  Com.  B.,  N.  S.,  738,  the  distinction 
is  clearly  drawn  between  the  liability  of  a  person  who  holds 
out  an  inducement  or  invitation  to  others  to  enter  on  his 
premises  by  preparing  a  way  or  path,  by  means  of  which 
they  can  gain  access  to  his  house  or  store,  or  pass  into  or 
over  the  land,  and  in  a  case  where  nothing  is  shown  but  a 
bare  license  or  permission,  tacitly  given,  to  go  upon  or  through 
an  estate;  and  the  responsibility  of  finding  a  safe  and  secure 
passage  is  thrown  on  the  passenger,  and  not  on  the  owner; 
and  the  court  says:  "  Suppose  the  owner  of  land  near  the  sea 
gives  another  leave  to  walk  on  the  edge  of  the  cliffs,  surely  it 
would  be  **•  absurd  to  contend  that  such  permission  cast 
upon  the  former  the  burden  of  fencing."  Substantially  the 
same  distinction  is  made  in  Barnes  v.  Ward,  9  Com.  B.  394; 
Hardcastle  v.  South  Yorkshire  Ry.  etc.  Co.,  4  Hurl.  <fe  N.  67 
Bolch  V.  Smith,  7  Hurl.  &  N.  741;  and  Scott  v.  London  Docks 
Co.,  11  L.  T.,  N.  S.,  383. 

Mr.  Justice  Campbell,  in  Hargrenves  v.  Deacon,  25  Mich.  5, 
speaking  of  the  existence  of  pitfalls  in  the  highways  and 
upon  private  property,  says:  "Cases  are  quite  numerous  in 
which  the  same  questions  have  arisen  which  arise  in  this 
case,  and  we  have  found  none  which  hold  that  an  accident 
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from  negligence  on  private  premises  could  make  the  ground 
of  damages,  unless  the  party  injured  has  been  induced  to 
come  by  personal  invitation,  or  by  employment  which  brings 
him  there,  or  by  resorting  there  as  to  a  place  of  business  or 
of  general  resort,  held  out  as  opened  to  customers  or  others, 
where  lawful  occasions  may  lead  them  to  visit  them.  We 
have  found  no  support  for  any  rule  which  would  protect  those 
who  go  where  they  are  not  invited,  but  merely  with  express 
or  tacit  permission,  from  curiosity  or  motives  of  private  con- 
venience, in  no  way  connected  with  business  or  other  rela- 
tions with  the  occupant."  The  case  in  the  record  is  lacking 
in  many  elements  of  strength  to  be  found  in  the  cases  we 
have  cited,  and  presents  a  bald  case  of  "  permission  asked, 
and  leave  granted."  There  is  no  privity  of  relationship 
between  the  parties.  The  appellant  was  not  in  the  power- 
house by  virtue  of  any  right  to  be  there ;  he  only  escapes  being 
a  trespasser  because  of  the  appellee's  assent.  Permission 
involves  leave  and  license,  but  bestows  no  rights:  Block  v. 
Smith,  7  Hurl.  &  N.  74:5  iHounsell  v.  Smyth,  7  Com.  B.,  N.  S., 
738;  Maenner  v.  Carroll,  46  Md.  222.  It  has  been  earnestly- 
contended  that,  by  the  admission  of  the  appellant  to  the  power- 
house in  the  maimer  stated,  a  duty  was  thereby  imposed  upon 
the  ****  appellee  to  guard  the  appellant  from  the  dangers  of 
said  vat,  "  by  warning  him  of  its  existence,  or  by  covering  the 
same,  so  as  to  make  his  passage  through  said  premises  rea- 
sonably safe."  In  this  we  do  not  concur.  The  vat  was  appar- 
ently a  part  of  the  useful  appliances  connected  with  the 
purposes  for  which  the  power-house  was  constructed,  and 
was,  as  we  have  already  said,  in  no  proper  sense  a  man« 
trap. 

The  appellee  was  under  no  obligation  to  take  one  of  his 
employees  from  his  work  to  conduct  the  appellant  and  hi& 
schoolmates  and  their  teachers  through  the  power-house;  nor 
was  the  appellee  required  to  make  alterations  in  the  manner 
in  which  it  was  accustomed  to  conduct  its  business,  in  order 
that  these  young  men  might  go  with  safety  through  the  build- 
ing. They  were  under  the  control  and  direction  of  the  teachers 
who  accompanied  them,  and  the  appellee  might  have  reason- 
ably inferred  that  they  were  sufficiently  cared  for.  Even 
though  the  guide  had  continued  with  the  class,  there  was  no 
reasonable  guaranty  that  one  of  these  thirty  boys  would  not 
have  fallen  into  the  self-same  vat. 
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The  principal  of  the  school  had,  doubtless,  some  conception 
of  the  character  of  the  machinery  and  appliances  contained 
in  the  power-house,  otherwise  he  would  scarcely  have  sought 
admission,  and,  if  there  was  negligence  any  where,  it  consisted 
in  bringing  thirty-odd  boys  at  one  time  to  a  building  filled 
with  dangerous  machinery.  It  is  doubtless  true  that  if  the 
appellant  had  remained  with  his  fellows,  and  contented  him- 
■elf  with  their  more  prudent  course,  he  would  not  have  met 
with  the  painful  accident  which  befell  him.  In  the  case  of 
Galveston  Oil  Co.  v.  Morton,  70  Tex.  400,  8  Am.  St.  Rep.  611,  a 
party  called  at  the  office  of  the  appellant,  and  requested  per- 
mission to  see  one  of  its  employees.  He  was  informed  by  some 
one  in  the  oflBce  where  he  would  likely  find  the  person  he 
sought,  and  he  went  into  the  building  for  the  purpose  of  finding 
•**  him,  and  in  his  search  he  passed  through  a  room  where 
a  large  quantity  of  cotton*seed  was  being  manipulated,  and 
stepping  upon  a  pile  of  cotton-seed,  a  foot  and  a  half  or  two 
feet  in  depth,  his  foot  sank  down  through  the  seed  into  a 
screw  or  endless  worm  under  the  floor,  and  was  thus  injured. 
The  worm  was  concealed  from  view  by  the  cotton-seed,  which 
may  have  been  in  motion,  but  was  not  seen  by  the  appellee, 
who  had  no  knowledge  of  the  existence  of  the  worm.  The 
appellee's  business  was  with  the  employee  he  sought,  and  not 
with  the  appellant  He  did  not  request  a  guide,  nor  was  any 
furnished,  and  no  warning  was  given  him  of  the  danger.  In 
this  state  of  case  the  court,  Maltbie,  J.,  delivering  the  opinion, 
said:  "In  our  opinion  the  facts  fail  to  show  that  appellant 
owed  appellee  the  duty  to  send  a  guide  along  to  prevent  him 
from  becoming  entangled  in  the  machinery  and  being  injured,, 
for  the  reason  he  was  not  there  on  business  with  appellant^ 
or  by  its  invitation,  either  express  or  implied,  because  he 
made  no  request  for  any  one  to  accompany  him.  To  require 
the  proprietor  of  a  steamboat,  a  factory,  or  a  mill,  conducted 
in  the  usual  manner,  whenever  a  man  should  ask  permission 
to  see  an  employee,  engaged  in  his  duties,  to  anticipate  that 
such  person  might  become  involved  in  some  dangerous 
machinery,  hidden  or  open,  would  be  to  exact  too  high  a 
degree  of  diligence;  but  the  presumption  should  be  indulged 
that  the  person  making  the  inquiry  is  acquainted  with  the 
machinery,  its  construction  and  position,  and  needs  no  attend- 
ant, or  otherwise  he  would  have  made  a  request  to  that 
effect." 
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In  the  recent  oaM  of  Jvay  v.  Hedges,  L.  B.  9  Q.  6.  D.  80, 

the  court  went  very  far  in  support  of  the  doctrine  of  non- 
liability of  an  owner  for  injuries  occasioned  to  others  while 
upon  his  premises.  There  a  landlord  let  out  a  house  to  sev- 
eral tenants,  each  of  whom  had  the  privilege  of  using  the  roof 
for  the  purjwse  of  drying  **•  their  linen.  The  plaintifiF,  one 
of  the  tenants,  while  on  the  roof,  slipped,  and  the  rail  being 
out  of  repair  (and  known  by  the  landlord  to  be  so),  fell 
through  it  into  the  court  below.  Lord  Coleridge  said  that 
no  liability  rested  upon  the  defendant  for  not  keeping  the  rail 
in  repair,  in  the  absence  of  an  absolute  contract  for  the  use 
of  the  roof,  and  held  that  "  the  tenant  takes  the  premises  as 
he  finds  them."  The  opinion  of  Lindley,  J.,  in  the  case  of 
Burchell  y.  Hickiason,  50  L.  J.  Com.  P.  101,  is  to  the  same 
eflfect. 

In  the  appellant's  brief  there  appears  a  quotation  from  the 
opinion  of  the  court  in  Maenner  v.  Carroll,  46  Md.  218.  which 
is  thought  to  sustain  his  contention  in  this  court.  It  reads 
as  follows:  "There  is  no  doubt  of  the  general  proposition, 
that  an  obstruction  or  excavation  made  on  a  party's  own 
land,  and  lawfully  made,  may  give  rise  to  an  action,  upon 
proof  that  such  obstruction  or  excavation  was  concealed,  and 
the  plaintifif  was  invited  or  induced  by  the  act  or  conduct  of 
the  defendant  to  pass  over  or  near  such  obstruction,  in  igno- 
rance of  its  existence,  whereby  injury  resulted.  In  such  case 
the  plaintiff  would  have  a  right  to  rely  upon  the  good  faith 
of  the  defendant."  This  is,  however,  only  a  part  of  the  para- 
graph, and  is  somewhat  misleading.  We  complete  the  para- 
graph, which  reads  as  follows:  "And  to  this  effect  are  several 
of  the  authorities  relied  on  by  the  plaintiff's  counsel  in  this 
case;  but  there  is  nothing  shown  on  the  face  of  the  count 
under  consideration  to  justify  the  conclusion  that  th.i  plaintiff 
was  in  any  manner  invited  or  induced,  by  any  a<;t  of  the 
■defendants,  to  pass  over  the  lot  where  the  accident  occurred." 
And  so  in  this  case  we  are  compelled  to  say,  that  there  is 
nothing  in  the  declaration,  supplemented  with  the  request  of 
Mr.  Saville  and  the  assent  of  the  appellee,  to  justify  the  con- 
clusion, that  the  appellant  was  in  any  manner  invited  or 
induced,  by  any  act  of  the  appellee,  to  visit  ***  its  power- 
house, but  he  went  there  solely  for  his  own  personal  benefit 
and  pleasure,  and  he  must  accept  the  consequences,  unfortu- 
nate though  they  be. 
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It  follows  from  what  we  have  said,  that  the  court  below 
committed  no  error  in  sustaining  the  demurrer  to  the  declara- 
tion, and  the  judgment  must  be  affirmed. 

Judgment  affirmed.  


LiOBNSKES  ON  THB  Prbmisss  Of  ANOTHER. —For  s  thorough  dltenssfon 
of  this  quMtion,  see  Oibaon  v.  Leonard,  143  111.  182;  36  Am.  St.  Bep.  876; 
and  Plummer  t.  DM,  166  Mass.  426;  82  Am.  St.  Bep.  463,  and  tbe  extended 
not*  thereto. 
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Nbouobvob. — Whbthbb  th>  Msrb  Failubb  to  Look  Fob  ▲  Strbst-oab 
by  a  person  driving  along  the  street  is  negligence  !■  m  qaestion  for  the 
jnry  under  proper  instructions. 

Neoliobnce. — Thb  Contimuiko  or  thb  Driveb  ov  a  8trbbt-cab  to 
Ebbp  Up  Its  Spbed  and  to  Ekbp  Socndiko  a  Ooho  when  it  is 
obTious  that  a  person  driving  along  the  street  is  in  difficulty  from  the 
fright  of  his  horse,  may  be  evidence  of  negligence  sufficient  to  warrant 
the  jury  in  finding  the  existence  of  such  negligence,  and  that  the  aoei* 
dent  which  followed  was  the  result  thereof. 

PtBADIIfO — NbOLIGENCB. — A  GENERAL   AVERHENT  07    NSOUOSNCB  in   the 

management  of  a  street-car,  whereby  plaintiffs  horse  was  caused  to 
spring  to  one  side  and  upset  the  vehicle  in  which  he  was  riding,  is  suffi- 
cient  to  include  negligence  in  the  injudicious  sounding  of  a  gong. 
Kyidencb — Expert.— It  Is  Proper  to  Allow  a  Phtsioian  to  testify 
whether  or  not  certain  injuries  sustained  by  plaintiff  were,  in  his  opin« 
ion,  sufficient  to  produce  her  miscarriage,  and  to  give  the  reasons  why 
this  result  might  follow. 

Action  in  tort  to  recover  compensation  for  injuries  sus- 
tained by  plaintifif  in  being  thrown  from  a  carriage.  At  the 
trial  certain  questions  were  asked  her  physician  and  admitted 
as  against  the  objections  of  the  defendant.  These  questions 
and  the  answers  thereto  were  as  follows:  "If  a  woman  was 
with  child  and  met  with  an  accident,  so  that  she  was  thrown 
over  the  footboard  of  a  wagon  by  a  runaway  horse,  thrown  to 
the  ground  on  her  stomach  or  side,  went  hom*^  and  soon  after 
went  to  bed,  and  if  she  was  confined  to  the  bed  for  ten  or 
twelve  days,  and  if  at  the  end  of  that  time  she  suffered  a 
miscarriage,  would  the  facts,  if  true,  be  an  adequate  cause  for 
a  miscarriage?"     A.  "It  would  be  considered  an  adequate 
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-cause  for  the  miscarriage."  "If  a  woman  was  with  child, 
and  was  thrown  over  the  dashboard  by  a  runaway  horse,  and 
etruck  upon  her  stomach  or  her  side,  that  is,  thrown  over 
^pon  the  ground,  would  it  be  possible  for  the  foetus  to  be 
killed?"  A.  "It  would  be  possible."  "In  what  way?" 
A.  "  It  might  be  killed  from  direct  violence  of  the  blow,  or  by 
a  separation  of  the  placenta  from  the  womb.  The  placenta  is 
what  carries  the  blood  from  the  inside  of  the  womb,  from  the 
mother's  body  to  the  child's  body.  In  a  sudden  jar,  that 
might  be  separated,  so  that  the  foetus  would  derive  no  more 
blood  from  the  mother.  It  might  possibly  be  such  an  injury 
to  the  womb  itself  as  to  produce  a  miscarriage  from  that 
injury."  '*  If  the  child  was  killed  by  this  fall  of  the  mother 
we  have  described,  from  a  team  to  the  ground,  and  a  mis- 
carriage took  place  ten  or  twelve  days  after,  would  the  body 
of  the  foetus  be  decomposed  necessarily?"  A.  "No,  not 
necessarily."  "Is  the  presence  of  flesh  on  the  woman  con- 
clusive evidence  whether  she  has  uterine  trouble  or  not?" 
A.  "  It  is  not.  A  great  many  women  increase  in  flesh  when 
they  have  uterine  trouble,  as  the  result  of  certain  uterine 
troubles."  Verdict  for  the  plaintiff,  and  the  defendant  alleged 
exceptions. 

W.  H.  Brooks,  for  the  defendant 

A.  L.  Oreeuj  for  the  plaintiff. 

*  Allen,  J.  The  case  which  the  plaintiff's  evidence  tended 
to  support  was  as  follows:  Appleton  and  Beech  streets  crossed 
each  other  at  right  angles.  There  was  an  electric  street  rail- 
way on  Appleton  street.  The  plaintiff  was  driving  on  Beech 
street  towards  Appleton  street,  saw  a  car  pass,  thought  it 
would  be  safe  to  cross,  and  drove  on  to  Appleton  street  as  if 
to  cross  it,  the  roadbed  being  thirty-four  feet  wide.  As  she 
got  almost  upon  the  railway  track  another  car  was  coming, 
her  horse  became  frightened,  she  turned  him  so  as  to  go 
along  on  Appleton  street  by  the  side  of  the  track,  the  car 
came  following  on,  the  motorman  was  sounding  the  gong,  and 
when  the  car  overtook  her,  and  was  just  alongside,  the  gong 
was  sounded  again,  the  horse  sprang  to  the  side  of  the  street, 
and  the  accident  occurred.  The  view  from  Beech  street  of 
that  part  of  Appleton  street  on  which  the  car  was  coming  was 
obscured  by  an  orchard  and  a  barn. 

The  defendant  contends  that  there  was  no  evidence  of  the 
plaintiff's  due  care.     The  first  particular  assigned  is,  that  tbe 
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horse  which  she  was  driving  was  manifestly  an  improper  one 
for  lier  to  undertake  to  manage.  Tliis,  however,  was  for  the 
jury,  on  all  the  evidence.  Tlie  next  particular  assigned  is» 
that  she  failed  to  look  to  see  if  a  car  was  coming;  and  a  spe- 
cial  instruction  was  asked,  based  on  the  assumption  that  she 
failed  to  look.  This  also  was  for  the  jury.  The  accident  did 
not  occur  from  a  collision  at  the  street  crossing.  The  plaintiff 
had  passed  that  point,  and  was  proceeding  on  Appleton  street. 
The  court  rightly  refused  to  instruct  the  jury  that  a  mere  fail- 
ure to  look  would  prevent  her  from  recovering.  This  has 
been  so  held  even  in  cases  of  collision:  Shapleigh  v.  Wyman^ 
134  Mass.  118;  French  v.  Taunton  Branch  R.  R.,  116  Mass. 
537.  The  question  was  left  to  the  jury,  with  proper  instruc- 
tions. 

The  defendant  further  contends  that  there  was  no  evidence 
of  its  own  negligence.  But  the  jury  might  well  find  negli- 
gence on  the  defendant's  part  from  the  testimony  tending  to 
show  that  the  •  car  was  not  stopped,  nor  its  speed  slackened, 
and  that  the  gong  was  sounded  while  the  plaintiff  was  ia 
obvious  difficulty  from  the  fright  of  her  horse.  The  defend- 
ant contends  that  it  was  not  bound  to  stop  its  car,  or  to  stop 
the  noise  of  the  gong.  But  the  omission  to  do  so,  under  the 
circumstances,  might  well  be  deemed  to  show  carelessness. 
The  use  of  the  street  for  electric  cars,  and  by  the  general  pub- 
lic, was  concurrent;  and  the  defendant  was  bound,  in  using 
the  street,  to  have  reference  to  its  reasonable  use  by  others: 
Commonwenlth  v.  Temple,  14  Gray,  69;  Driacoll  v.  West  End 
Street  Ry.  Co.,  159  Mass.  142. 

It  was  not  necessary  specially  to  set  forth  in  the  declaration 
the  injudicious  sounding  of  the  gong  as  an  element  of  negli- 
gence. Sounding  the  gong  is  an  incident  to  the  running  of 
the  car,  and  the  general  averment  of  negligence  in  the  run- 
ning of  the  car  was  sufficient  to  include  it:  Eaton  v.  Fitchburg 
R.  R.  Co.,  129  Mass.  364. 

The  objections  to  the  questions  put  to  the  doctor  are  not 
sufficiently  serious  to  require  discussion.  There  was  no  error 
in  allowing  them  to  be  put. 

Exceptions  overruled.        

Street  Ratlwats — Neoliobnce — QassTioir  tor  Jurt. — In  aa  action  to 

recover  for  an  iujury  received  in  a  collision  with  a  car  while  driviug  apoa  a 
street  railway  track  at  night,  the  question  of  reasonable  diligence  and  ordi- 
nary  care  to  prevent  a  collision  on  the  part  of  the  plaintiff,  and  of  negligence 
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on  the  part  of  the  mflway  company,  is  for  the  jury  to  determine;  Roueher  t^ 
East  DetroU  ete.  Ry.  Co.,  90  Mioh.  413;  30  Am.  St.  Rep.  447,  and  note. 

Street  Bailwatb — Ddtt  to  VEHicLKa  ov  Track. — A  street  railwajr 
owes  a  duty  to  exercise  such  watchful  care  as  will  prevent  accidents  or  in- 
juries to  persons  who,  without  negligence,  may  not  be  able  to  get  out  of  the- 
way  of  a  passing  oar:  Oilmore  v.  Federal  Street  etc.  Ry.  Co.,  153  Pa.  St  31;- 
34  Am.  St.  Rep.  682,  and  note.  Where  an  ordinance  makes  it  the  duty  of 
a  street-car  drirer  to  keep  a  yigilant  lookout  for  all  persons  approaching  the 
track,  and  to  stop  the  car  on  the  first  appearance  of  danger,  a  failure  to  d» 
this  is  negligence:  Hayg  v.  Gainsville  etc  Ry.  Co.,  70  Tex.  602;  8  Am.  St. 
Rep.  624.  For  a  full  discussion  of  this  question,  see  the  note  to  Schnur  t. 
Citizens'  Traction  Co.,  34  Am.  St.  Rep.  682,  and  the  extended  note  to  Western' 
Paving  etc.  Co.  v.  CUizens'  etc  R.  R.  Co.,  25  Am.  St.  Rep.  481. 

Witnesses — Experts — Physician's  Testimont  as  to  Effect  of  Injurt. 
A  physician,  speaking  as  an  expert,  may  testify  as  to  the  effect  of  an  injury: 
Ecansville  etc  R.  R.  Co.  v.  Crist,  116  Ind.  446;  9  Am.  St.  Rep.  865;  McClain 
y.  Brooklyn  etc.  R.  R.  Co.,  116  N.  Y.  459;  Texas  etc  Ry.  Co.  v.  Burnett,  80 
Tex.  636;  Illinoinetc  R.  R.  Co.  v.  Latimer,  128  111.  163;  Abbott  v.  Dwinnell,  74 
Wis.  614.  See  the  extended  note  to  Hammond  v.  Woodman,  66  Am.  Dec. 
235. 


Grant  v.  Fitchburg. 

[160  Massachusetts,  16.] 

I»  the  Neolioence  of   a   Parent  Contributes   to   thi  Dbath  of   ar^ 

child  too  young  to  be  capable  of  taking  care  of  himself,  his  testator  can- 
not recover  therefor  against  another,  to  whose  negligence  such  death 
was  also  due. 
That  the  Neoligencb  of  a  Parent  Contributed  to  the  Death  of  a 
Child,  bo  that  there  can  be  no  recovery  therefor,  is  established  by  proof 
that  he  was  only  twenty  months  old,  that  when  last  seen  before  his 
death  he  was  at  the  open  gateway  of  a  dooryard  at  the  boundary  of  a 
public  street,  that  he  had  been  left  alone  there  once  before  on  that  day, 
and  that  on  this  occasion  his  mother  took  no  measures  to  ascertain 
where  he  was  for  a  quarter  of  an  hour  or  more,  that  he  went  out  upon 
the  street  unattended,  and  in  some  way,  not  discovered,  got  through  a 
hole  in  a  curbstone  into  a  catch-basin,  from  which  bit  death  naalted^ 

H.  Parker,  for  the  plaintiff. 

E.  P.  Pierce^  for  the  defendant. 

*•  Knowlton,  J.  In  this  case  we  have  no  occasion  to  con- 
sider whether  there  was  evidence  of  negligence  on  the  part  of 
the  defendant,  for  we  are  of  opinion  that  there  was  no  evi- 
dence that  the  plaintiff's  intestate  was  in  the  exercise  of  due 
care.  He  was  a  ciiild  twenty  months  old,  and  was  incapable 
of  exercising  care  for  himself.  It  was  the  duty,  therefore,  of 
his  mother,  in  whose  custody  he  was,  to  care  for  him,  and,  if 
AM.  ciT.  Kbf..  Vou  xxxix.  — » 
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-bis  death  is  imputable  to  her  negligence,  the  plaintiff  cannot 
recover. 

He  was  last  seen  by  her  before  his  death  at  the  open  gate* 
way  "'  of  the  dooryard,  at  the  boundary  of  the  public  street; 
he  had  been  playing  about  ther«,  and  once  before,  on  the  same 
afternoon,  had  been  alone  to  the  house  of  a  neighbor,  which 
was  the  third  house  from  his  home,  on  the  sanie  street,  and 
Ilia  mother  had  been  obliged  to  go  and  find  him,  and  bring 
him  back.  When  she  saw  him  at  the  gate  she  was  sitting 
talking  with  another  woman  on  tlie  steps  at  the  rear  of  the 
house,  and  she  gave  no  further  attention  to  him,  and  took  no 
measures  to  ascertain  where  he  was  for  a  quarter  of  an  hour 
or  more.  In  the  mean  time  he  had  been  out  on  the  street 
unattended,  and  had  been  playing  with  other  children,  and 
in  some  way,  no  witness  knew  when  or  how,  had  got  through 
the  liole  in  the  curbstone  into  the  catch-basin.  His  absence 
ivoui  home,  unattended  on  the  public  street,  was  prima  facie 
evidence  of  negligence  on  the  part  of  his  mother,  and  there 
/was  no  evidence  in  the  case  which  tends  to  sh'^'w  a  justifica- 
tion or  excuse  for  her  failure  to  look  after  him  for  fifteen  min- 
utes after  she  saw  him  at  the  gate.  In  this  last  respect  the 
case  differs  from  Slattery  v.  O'Connell,  153  Mass.  94,  and  Creed 
v.  Kendall,  156  Mass.  291.  The  doctrines  stated  in  Gibbons 
V.  Williams,  135  Mass.  333,  are  applicable  to  the  facts  of  this 

•case,  and  are  decisive  of  it:  Wright  v.  Maiden  etc.  R,  B.  Co.,  4 
J^llen,  283;  Callahan  v.  Bean,  9  Allen,  401. 
Exceptions  overruled.         

IfEaLiGEiTCB  or  Children — Effect  o»  C!ontbibutort  NKOLiaiwoB  of 
Pakknt. — If  a  child  is  too  young  to  take  care  of  himself,  it  is  the  duty  of 
Li8  proper  custodian  to  care  for  him;  and  iu  an  action  to  recover  for  injuries 
caused  by  the  negligence  of  another,  if  his  custodian  was  negligent,  that 
negligence  is  imputed  to  the  child:  Casey  v.  Smith,  152  Mass.  294;  23  Am. 
:St.  Rep.  842,  and  note;  PiUshurg  etc.  Ry.  Co.  v.  Virung,  27  Ind.  613;  92  Am. 
J)ec.  209,  and  note.  The  contrary  doctrine  is  maintained  in  Pratt  Goal  etc 
<?o.  V.  Brdwley,  83  Ala.  371,  3  Am.  St.  Rep.  751,  and  Wymore  t.  Mahaska 
CouiUy,  78  Iowa,  396,  16  Am.  St.  Rep.  449;  while  in  Norfolk  etc  R.  R.  Co. 
T.  Groaeclose,  88  Va.  267,  29  Am.  St.  Rep.  718,  and  note,  and  Weatei-n  Union 
Tel.  Co.  T.  Hoffman,  80  Tex.  420,  26  Am.  St.  Rep.  759,  it  waa  held  that  the 
negligence  of  the  parent  causing  the  child's  injury  would  bar  a  recovery  by 
the  parent,  but  would  not  be  imputed  to  the  child.  This  question  is  fully 
treated  iu  the  extended  notes  to  Westbrook  v.  Mobile  etc  R.  R.  Co.,  14  Am, 
8t.  Rep.  591;  Brie  etc.  Ry.  Co.  v.  Schuster,  57  Am.  Rep.  474,  and  Kerr  v. 
Forgiie,  6  Am.  Rep.  148;  and  the  note  to  Wetterberg  ▼.  Kimua  Creek  etc  R.  R, 
•^Co.,  24  Am.  St.  Rep.  6ia 


i 
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[160  MASSACHUsinTs,  42.] 
Nboliokmob  of  a  Parent  in  suffering  a  child  to  go  upon  a  pnblio  atrtet, 
unattended,  when  it  is  too  young  to  exercise  proper  care  of  itaelf,  will 
not  preclude  a  recovery  for  injuries  sustained  by  it  from  the  negligence 
of  a  third  person,  if,  while  on  the  street,  it  did  nothing  which  couW  be 
deemed  careless  if  its  movements  had  been  directed  by  an  adult  person 
in  charge,  of  ordinary  and  reasonable  prudence.  Hence,  if,  though 
una^^nded,  it  started  to  run  across  a  street  in  front  of  a  horse  and 
carriage  then  standing  still,  and  in  charge  of  the  owner,  jvho  was  sitting 
in  the  vehicle  talking  to  another  person,  and  such  owner,  without  look- 
ing, suddenly  started  his  horse,  and  thereby  caused  it  to  run  over  tha 
child,  the  negligence  in  leaving  it  without  attendants  does  not  preclude 
a  recovery,  if  its  act  in  running  across  the  street  under  the  circum- 
stances  was,  in  the  opinion  of  the  jury,  such  an  act  as  it  might  have  been 
permitted  and  directed  to  do  had  it  been  in  charge  of  a  prudent  adult. 

Tort  for  personal  injuries  to  plaintiff's  intestate,  a  child 
four  years  of  age,  suffered  by  her  from  being  run  over  in  a 
public  street  by  a  horse  and  carriage  owned  and  driven  by 
the  defendant.  The  plaintiflf  asked  the  court  to  instruct  the 
jury  as  follows:  "It  does  not  necessarily  follow,  because  a 
parent  negligently  sufifers  a  child  of  tender  age  to  cross  a 
street,  that  therefore  the  child  cannot  recover.  If  the  child 
without  being  able  to  exercise  any  judgment  in  regard  to  the 
matter,  yet  does  no  act  which  prudence  would  forbid,  and 
omits  no  act  which  prudence  would  dictate,  there  has  been 
no  negligence  which  was  directly  contributory  to  the  injury. 
The  negligence  of  the  parent  in  such  a  case  would  be 
remote."  This  instruction  was  refused,  and  the  following 
given:  "In  this  case  I  do  not  think,  and  I  know  it  would  not 
be  right  for  the  court  to  say,  as  a  matter  of  law,  that  the 
mother  was  careless  in  allowing  the  child  to  be  on  the  side- 
walk; or  that  the  child  itself  was  so  negligent  as  not  to  be 
able  to  recover  in  this  case.     The  court  does  not  undertake  to 

decide  that.     It  is  for  you The  law  says,  if  the  parent 

is  careless,  and  the  carelessness  of  the  parent  contributed  to  the 
injury,  then  that  is  to  affect  the  right  of  the  child  to  recover 

as  much  as  the  carelessness  of  the  child  itself  would 

Therefore,  take  the  first  part  of  this  case,  and  say  as  men  with 
experience,  that  you  have  the  knowledge  of  children,  and  say 
whether  or  not  this  accident  was  caused  by,  or  in  part  by, 
want  of  care  on  the  part  of  that  n)other.  If  you  find  that 
she  did  not  exercise  that  degree  of  care  which  the  law  requires 
of  a  parent,  and  which  parents  of  ordinary  love  and  affection 
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for  children,  and  prudence  and  foresight  and  knowledge  about 
childhood,  would  take  under  the  circumstances,  that  is  the 
care  which  this  woman  ought  to  have  taken  in  this  case,  and 
you  will  decide  whether  she  was  or  was  not  careless.  Then 
as  to  the  child  itself.  Of  course,  a  child  four  years  of  age, 
from  its  inexperience  and  want  of  knowledge,  the  degree  of 
care  and  the  amount  of  care  that  you  would  expect  of  such  a 
child  would  not  be  very  great.  They  may  exercise  some  care, 
and  the  degree  of  care  is  to  be  measured  by  the  capacity  of 
the  child,  and  you  are  not  to  judge  the  child  by  the  standard 
which  you  would  apply  to  an  adult.  If  the  care  or  careless- 
ness of  the  mother  and  child,  combined  or  separate,  con- 
tributed to  this  injury,  then  this  action  cannot  be  maintained." 
Verdict  for  the.  plaintiff,  and  the  defendant  alleged  excep- 
tions. 

W.  Thayer  and  H.  W.  Cobb,  for  the  plaintiflf. 

R.  Hoar,  for  the  defendant. 

**  Allen,  J.  The  plaintiff's  counsel,  in  the  request  for 
instructions,  which  was  refused,  assumed  that  the  child's 
mother  might  be  found  to  have  been  negligent;  but  his 
request  w«i8  founded  on  the  view  that,  although  it  was  care- 
less in  the  mother  to  allow  her  children  to  be  upon  the  street 
unattended,  still  her  negligence  did  not  lead  to  the  accident, 
as  there  was  nothing  in  the  conduct  of  the  child  herself 
which  was  inconsistent  with  due  care. 

It  is  certainly  possible  for  a  case  to  exist  where,  although  it 
may  be  careless  to  let  a  young  child  go  alone  upon  a  street,  yet 
*'  the  child  may  have  been  injured  by  the  carelessness  of 
somebody  else  while  it  was  in  a  place  proper  for  young 
children  to  be,  and  while  doing  nothing  likely  to  lead  to  its 
injury.  When  a  child  is  too  young  to  have  any  intelligence 
or  discretion  in  regard  to  taking  care  of  itself  in  a  public 
street,  and  when  it  has  carelessly  been  allowed  to  go  there 
unattended;  still,  while  upon  the  street  it  may  have  done 
nothing  which  would  be  deemed  dangerous  or  lacking  in  due 
care,  provided  its  movements  had  been  directed  by  an  adult 
person  of  reasonable  and  ordinary  prudence  in  charge  of  it, 
and  yet  it  may  have  been  hurt  through  the  carelessness  of 
another  person.  Under  such  circumstances,  it  may  recover 
damages  for  the  injury:  Lynch  v.  Smith,  104  Mass.  52;  6  Am. 
Rep.   188;  Gibbons  v.    Williams,   135  Mass.   333;  Collins   v. 
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South  Boston  R.  R.  Co.,  142  Mass.  301;  66  Am.  Rep.  675; 
Casey  v.  Smith,  152  Mass.  294;  23  Am.  St.  Rep.  842;  Mc- 
Gviness  v.  Butler,  159  Mass.  233;  38  Am.  St.  Rep.  412.  The 
plaintiff's  request  was  in  accordance  with  this  view  of  the 
law,  but  the  presiding  justice  declined  to  give  it,  stating  in 
the  bill  of  exceptions  that  he  did  not  regard  it  as  appropriate 
to  the  evidence  in  the  case,  or  required  by  the  state  of  the 
evidence. 

In  order  to  test  the  correctness  of  this  refusal,  let  it  bo 
assumed  that  the  mother  was  careless  in  allowing  her  chil- 
dren to  go  unattended  upon  the  street,  and  that  the  children 
were  both  too  young  to  have  any  judgment  or  discretion  of 
their  own.  Under  these  circumstances,  the  plaintiff  must  be 
held  to  show  that  the  child  did  nothing  upon  the  street  which 
would  be  deemed  dangerous  or  careless  if  its  movements  had 
been  directed  by  an  adult  person  in  charge,  who  was  of  ordi- 
nary and  reasonable  prudence. 

The  plaintiff's  evidence  tended  to  show,  and  the  jury  would 
have  been  warranted  in  finding,  that  the  children  were  across 
the  street  from  their  home,  seeing  others  jump  the  rope;  that 
the  street  was  about  fifty  feet  wide,  and  very  frequently  trav- 
eled; that  the  only  carriages  and  horses  at  that  time  upon 
that  part  of  the  street  were  those  of  the  defendant  and  of 
Webb;  that  just  before  the  accident  the  defendant  sat  in  his 
carriage  looking  back  and  talking  with  Webb,  who  was  sit- 
ting in  another  carriage  just  behind;  that  there  was  one  horse 
to  each  carriage,  and  both  horses  were  standing  still,  and 
under  control  of  their  drivers;  that  the  child  started  to  run 
across  the  street  just  in  **  front  of  the  defendant's  horse 
while  the  horse  was  standing  still,  and,  when  it  got  almost  in 
front  of  the  horse's  head,  the  defendant,  while  looking  behind 
him  and  talking  with  Webb,  and  without  looking  ahead, 
reined  up  his  horse  quickly  and  started  up  quickly,  and  ran 
over  the  child.  We  cannot  say,  as  matter  of  law,  that  if  a 
nurse,  or  other  competent  person,  had  been  in  charge  of  the 
child  at  the  time,  and  had  told  it  to  run  across  the  street  in 
front  of  the  defendant's  horse,  this  would  have  been  a  care- 
less or  negligent  thing  to  do.  Teams  are  often  stopped  in  the 
streets,  sometimes  in  the  middle,  and  perhaps  oftener  on  the 
eides.  The  evidence  tended  to  show  that  the  defendant's 
horse  was  under  control,  and  was  not  restive  or  impatient, 
and  that  it  waited  quietly,  until  the  defendant  started  it  up 
without  looking  to  see  if  anybody  was  in  the  way.    It  seems 
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to  us  that  the  view  of  the  law  involved  in  the  request  for 
instructions  was  not  sufficiently  expressed  to  the  jury;  that 
the  evidence  of  the  plaintiff  was  such  as  to  entitle  the  plain- 
tiff to  have  that  doctrine  stated  to  the  jury  with  proper  expla- 
nations; and  that  the  plaintiff  may  have  suffered  from  the 
omission  to  do  so. 

Exceptions  sustained.        

Nbglioencr  oif  Parent,  When  Will  Not  Bar  Recovery  bt  Child. — 
Where  a  young  child  is  negligently  allowed  by  its  parents  to  go  into  the  pub- 
lic street,  yet  does  no  act  which  prudence  would  forbid,  there  is  no  negli- 
gence contributory  to  an  injury  which  will  prevent  a  recovery  by  the  child: 
Lynch  V.  Smith,  104  Mass.  52;  6  Am.  Rep.  188;  Ihl  v.  Forty-secmd  Street  etc. 
R.  R.  Co.,  47  N.  Y.  317;  7  Am.  Rep.  450.  To  the  same  effect,  see  Robinson 
T.  Cone,  22  Vl  213;  64  Am.  Dec.  67. 


MoGuiRK  V.  Shattuok. 

[160  Massachusetts,  45.] 

Master  akd  Servant. — If  a  laundress  is  being  conveyed  from  her  place  of 
residence  to  her  place  of  work  in  a  vehicle  driven  by  the  coachman  of 
her  employer,  and  an  accident  occurs,  she  must  be  regarded  as  being  in 
the  service  of  her  employer  at  that  time,  and  as  assuming  the  perils  inci- 
dent to  that  service. 

Master  and  Servant — Fellow-servants. — A  Laundress  and  a  Coach- 
man OF  Her  Employer  who  is  in  charge  of  a  horse  and  vehicle  in  which 
she  is  being  conveyed  from  her  home  to  her  place  of  work  are  fellow- 
servants,  and  she,  therefore,  cannot  recover  of  their  common  employer 
for  injuries  suffered  from  the  negligence  of  the  coachman. 

Master  and  Servant — Unsafe  Vehicle.  —If  a  vehicle  in  which  a  servant 
is  to  ride  to  the  place  of  work  is  unsafe,  by  reason  of  not  having  a  proper 
seat,  and  this  is  obvious,  and  she,  being  aware  of  it,  puts  in  a  camp- 
chair  and  sits  in  it,  and  this  mode  of  riding  is  not  safe,  it  is  her  own  act 
rather  than  the  negligence  of  the  employer,  and  if  it  leads  to  injury,  she 
cannot  recover. 

ToBT  against  William  B.  Shattuck  and  his  wife  Elizabeth^ 
for  personal  injuries  alleged  to  have  been  occasioned  to  plain- 
tiff by  negligence.  The  plaintiff  was  employed  as  a  laundress 
by  the  defendants,  and  her  home  being  some  distance  from 
her  place  of  work,  the  defendants  sent  their  carriage  and 
coachman  on  several  occasions  to  convey  her  from  her  home 
to  theirs.  On  the  day  the  accident  occurred,  when  the  team 
and  the  coachman  arrived,  the  plaintiff  noticed  that  one  of 
the  seats  of  the  wagon  was  gone,  and  on  being  told  that  it 
was  broken,  and  seeing  that  there  were  more  persons  than 
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could  comfortably  ride  on  the  remaining  seat,  she  got  a  camp-^ 
chair  and  placed  it  in  the  wagon,  directly  back  of  the  seat, 
and  sat  thereon,  holding  her  little  boy  in  her  lap,  while  the 
coachman  and  a  dressmaker  sat  on  the  seat.  The  coachman  ' 
drove  rapidly  down  a  slight  grade  to  a  point  where  he  was 
required  to  turn  a  corner,  and  there,  raising  his  hand  to  salutft^ 
a  friend,  did  not  retain  proper  control  of  the  horse,  and  it 
turned  so  short  that  the  wagon  slewed  round,  the  fore  wheels^ 
striking  some  object,  and  the  plaintiff  was  thrown  out  and 
injured.  The  court,  at  the  request  of  the  defendants,  ruled 
that,  under  these  circumstances,  the  plaintiff  was  not  entitled 
to  recover.  A  verdict  for  the  defendants  was  thereforat 
directed,  and  the  plaintiff  alleged  exceptions. 

F.  H.  Cande,  for  the  plaintiff. 

C  E.  Burke  and  T.  P.  Pingree,  for  the  defendants. 

*'  Allen,  J.  1.  The  plaintiff  must  be  regarded  as  having- 
been  in  the  service  of  the  defendants  at  the  time  of  the  acci- 
dent. Whether  the  transportation  of  the  plaintiff  was  entirely- 
gratuitous,  as  it  seems  to  have  been,  or  whether  it  was  in  pur- 
suance of  such  an  understanding  between  the  parties  that  it 
may  be  deemed  to  have  been  a  part  of  the  contrnct,  in  either 
case  it  was  incident  to  the  service  which  the  plaintiff  was  to 
perform,  and  closely  connected  with  it.  In  this  respect  the 
case  falls  directly  within  the  principle  of  Gilhhannon  v. 
Stony  Brook  R.  R.  Co.,  10  Ciish.  228.  See,  also,  Seaver  v. 
Boston  etc.  R.  R.  Co.,  14  Gray,  466;  Oilman  v.  Eastern  R.  R^ 
Corp.,  10  Allen,  233,  238;  87  Am.  Dec.  635;  Holden  v.  Filch- 
burg  R.  R.  Co.,  129  Mass.  268,  272;  37  Am.  Rep.  343;  O'Brien. 
V.  Boston  etc.  R.  R.  Co.,  138  Mass.  387;  52  Am.  Rep.  279; 
Ryan  v.  Cumberland  Valley  R.  R.  Co.,  23  Pa.  St.  384;  Wan- 
ville  v.  Cleveland  etc.  R.  R.  Co.,  11  Ohio  St.  417;  Higgins  v^ 
Hannibal  etc.  R.  R.  Co.,  *»  36  Mo.  418,  433;  Ewnld  v.  Chi-- 
cago  etc.  Ry.  Co.,  70  Wis.  420;  5  Am.  St.  Rep.  178.  The  acci- 
dent happened,  it  would  seem,  in  consequence  of  the  negh'gence 
of  the  driver,  who  was  a  fellow-servant  of  the  plaintiff.  There 
was  no  evidence  that  the  defetulants  were  negligent  in  the 
employment  of  this  driver,  and  there  is  no  contention  or  sug- 
gestion by  the  plaintiff  to  that  effect.  The  case,  therefore,  i» 
the  ordinary  one  where  an  accident  has  occurred  through  the 
negligence  of  a  fellow-servant,  and  no  recovery  can  be  had. 

2.  The  plaintiff  further  contends  that  the  defendants  were 
negligent  in  failing  to  furnish  a  safe  and  suitable  wagon.     If 


456  Saunders  v.  Bennett.  [Mass. 

the  wagon  was  unsuitable  by  reason  of  the  want  of  the  second 
seat,  this  was  obvious;  and  if  the  plaintiff,  being  aware  of  it, 
«aw  fit  to  put  in  a  carap-chair,  and  to  sit  in  it,  and  if  this 
mode  of  riding  was  unsafe,  it  was  her  own  act,  ratber  than 
the  negligence  of  the  defendants,  that  led  to  the  injury. 
Exceptions  overruled.        

Master  and  Sbrvant — Whbn  the  Rklatioh  Exists. — This  qnestion  b 
"fully  discussed  in  the  extended  note  to  Brown  v.  Smith,  2*2  Am.  St.  Rep. 
459. 

Masteb  ahd  Servant— Fkllow-servants-^When  the  Relation  Ex- 
ists, Genbballt. — All  who  are  servants  of  a  common  mjister,  engaged  in 
the  same  general  basiness,  subject  to  the  same  general  control,  and  paid  out 
of  a  common  fund,  are  fellow-servants:  Oeonjia  Pac  Ry.  Co.  ▼.  Davit,  92  Ala. 
300;  25  Am,  St.  Rep.  47,  and  note;  Sherrin  v.  St.  Joseph  etc  Ry.  Co.,  103 
Mo.  378;  23  Am.  St.  Rep.  881,  and  note;  Murray  r.  St.  Lom$  etc  By.  Co., 
98  Mo.  573;  14  Am.  St.  Rep.  661,  and  note. 


Saunders  v.  Bennett. 

[160  Masbachcsetts,  48.] 

MxoHANio's  Lien.— That  Labor  Is  Performed  "Br  the  Consbkt  ot  thb 
Owner  or  a  Bdildino"  is  not  established  by  proving  his  knowledge 
that  snoh  labor  was  being  performed,  where  it  does  not  appear  that  he 
knew  who  was  doing  the  work,  nor  under  what  contract,  nor  that  any 
lien  was  or  might  be  claimed,  and  he  does  not  in  words  ezpreu  his  con< 
sent. 

Mechanic's  Lien — Owner  of  Property,  Who  Is. — One  in  possession  of 
realty  under  a  contract  to  purchase  cannot  be  regarded  as  an  owner 
within  the  meaning  of  the  statute  respecting  mechanic's  liens.  Nor  can 
such  a  lien  be  enforced  against  such  person  after  he  has  acquired  the  legal 
title,  unless  he  has  estopped  himself  from  denying  that  he  was  the  owner 
at  a  prior  data. 

JiscHANic's  Lien — Mortqaqb. — If  one  in  possession  of  land  under  an  agree* 
ment  to  purchase,  contracts  for  the  erection  of  a  building  thereon,  and 
while  the  work  is  in  progress  receives  a  conveyance,  and  at  the  same 
time,  and  as  a  part  of  the  same  transaction,  executes  a  mortgage,  the 
lien  of  the  mortgage  is  paramount  to  any  lien  existing  in  favor  of  a 
mechanic  for  labor  in  erecting  the  building. 

C  8.  Hay  den,  for  the  petitioner. 

M.  Parker,  for  the  respondent. 

*•  Holmes,  J.  This  is  a  petition  to  establish  a  mechanic'! 
lien  for  labor  in  erecting  a  building.  The  respondent,  Bennett, 
made  the  contract  with  the  petitioner.  At  that  time  Bennett 
^as  in  possession  of  the  land  under  a  contract  to  purchase  it. 
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Priest,  the  managing  owner  of  the  land,  knew  that  the  labor 
was  being  furnished.  While  the  work  was  in  progress  Ben- 
nett received  a  conveyance,  and,  as  part  of  the  same  transac- 
tion, gave  a  mortgage  to  one  Pierce.  When  Pierce  took  the 
mortgage  he  knew  that  the  labor  had  not  been  paid  for,  but 
it  does  not  appear  that  he  knew  it  before  that  moment.  The 
court  ruled  that  the  lien  could  be  maintained  only  for  the 
labor  furnished  after  the  date  of  the  conveyance  to  Bennett, 
and  that  it  was  subject  to  the  mortgage  to  Pierce,  evidently 
taking  the  ground  that  only  from  and  after  the  moment  of 
the  conveyance  and  mortgage,  was  the  labor  performed  "  by 
consent  of  the  owner  of  such  building,"  within  Public  Stat- 
utes, chapter  191,  section  1. 

The  facts  that  Priest  knew  that  the  labor  was  being  fur- 
nished, and  that  he  spoke  with  Bennett  about  furnishing  a 
frame  for  the  house,  do  not  import  consent  on  his  part  in  such 
sense  as  to  satisfy  the  statute.  Consent  has  been  treated  as 
meaning  conduct  expressive  of  consent:  Hayes  v.  Fessenden, 
106  Mass.  228.  It  may  be  that  silence  is  such  conduct  under 
some  circumstances;  but,  as  the  petitioner  did  not  know  that 
Priest  was  an  owner,  and  as  it  does  not  appear  that  Priest 
knew  who  was  doing  the  work,  or  under  what  contract  he 
was  doing  it,  or  that  any  lien  was  or  might  be  claimed  by 
any  one.  Priest's  silence  ought  not  to  have  such  a  meaning 
attributed  to  it  in  this  case:  Hayes  v.  Fessenden,  106  Mass. 
228,  230;  Conant  v.  Brackett,  112  Mass.  18;  Davis  v.  Hum- 
phrey, 112  Mass.  309,  314;  O'Conner  v.  Hurley,  147  Mass.  145, 
148.  Again,  the  case  is  not  like  those  where  the  contract 
between  the  owner  and  the  purchaser  requires  the  latter  to 
build,  and  thus,  by  implication,  authorizes  him  to  employ  the 
necessary  workmen:  McCue  v.  Whitwell,  156  Mass.  205,  207; 
Carew  v.  Stnbbs,  155  Mass.  549,  551. 

Hayes  v.  Fessenden,  106  Mass.  228,  231,  also  shows  that  Ben- 
nett cannot  be  regarded  as  the  owner  within  the  meaning  of 
the  *®  statute  before  the  moment  of  the  conveyance  to  him, 
notwithstanding  his  subsequent  acquisition  of  title.  Other 
decisions  establish  that  his  merely  instantaneous  seisin  at  that 
moment  did  not  give  the  petitioner  priority  over  the  mort- 
gage executed  at  the  same  time  as  part  of  the  same  trans- 
action: Perkins  v.  Davis,  120  Mass.  408;  Etiridge  v.  Bassett, 
136  Mass.  314,  317.  See  Woodward  v,  Sartwell,  129  Mass.  210, 
211.     If,  at  the  moment  of  the  mortgage,  there  was  no  Ilea 
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M  against  Bennett,  of  course  there  could  be  none  as  aguiiist 
the  mortgagee. 

In  view  of  what  we  have  said,  the  only  ground  on  which 
a  lien  for  the  petitioner's  labor  before  the  conveyance  to  Ben- 
nett could  be  claimed  as  against  Bennett,  although  not  as 
against  the  mortgagee,  is,  that  Bennett  estopped  himself  by 
saying  that  he  was  the  owner  of  the  land,  and  that  the  peti- 
tioner dealt  with  him,  believing  that  he  was  the  owner.  It 
is  not  set  forth  in  the  report  that  the  petitioner's  belief 
was  due  to  Bennett's  statement,  and  we  cannot  assume  the 
fact.  It  is  unnecessary,  therefore,  to  consider  whether  there 
could  be  a  lien  by  estoppel,  or  otherwise  than  by  actually 
conforming  to  the  statutory  conditions. 

The  question  whether  the  court  was  right  in  allowing  a  lien 
for  the  labor  furnished  after  Bennett  got  his  title  is  not  opea 
on  the  report. 

Judgment  accordingly.        

Mechanic's  Lirn — Necbssitt  Fob  Valid  Contract.  — A  mechanic's  lien 
cannot  exist  except  where  there  was  a  valid  contract  for  the  doinp;  of  work 
or  the  furnishing  of  materials:  Fish  v.  McCarthy,  96  Cal.  484;  31  Am.  St. 
Rep.  237,  and  note  with  the  cases  collected. 

Mechanic's  Lien — To  What  Interest  ArrACHEs. — A  mechanic's  lien 
will  attach  to  an  equitable  interest  in  land  held  under  a  contract  of  purchase: 
Fullmer  v.  Pouat,  155  Pa.  St.  276;  35  Am.  St.  Rep.  881,  and  note.  See,  also, 
the  extended  note  to  Lyon  v.  McQuffey,  45  Am.  Dec.  G78. 

Mechanic's  Lien — Priority. — A  lien  for  labor  or  material  is  paramonnt 
to  the  lien  of  a  mortgage  executed  after  the  builcling  was  commenced,  but 
before  such  labor  or  material  was  furnished:  Haxtun  etc.  Heater  Co.  v.  Oor' 
don,  2  N.  D.  246;  33  Am.  St  Rep.  776,  and  note  with  the  cases  collected. 


Gamewell  Fire  Alarm  Telegraph  Co.  v.  Crane. 

[160 Massachusetts,  60] 
Contract  in  Restraint  of  Trade. — A  contract  made  by  a  vendor  <mi  sell- 
ing his  business  to  a  corporation  that  he  will  not  engage  in  the  business 
of  manufacturing  or  selling  fire  alarm  and  police  telegraph  machines 
and  apparatus,  nor  enter  into  competition  with  such  corporation,  either 
directly  or  indirectly,  for  the  period  of  ten  years,  is  illegal  and  void  a* 
being  in  restraint  of  trade,  and  not  limited  as  to  place,  and  as  mani- 
festing a  purpose  to  prevent  the  manufacture  and  sale  by  the  vendor  of 
any  instruments  which  would  serve  the  same  purpose  as  those  mad* 
and  sold  by  the  corporation,  and  thus  enable  it  more  completely  to.coa- 
trol  the  market. 
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Suit  in  equity  against  Moses  G.  Crane  and  Frederick  W, 
Cole  to  enjoin  any  violation  of  a  contract  made  between  Colo 
and  the  plaintiff  corporation.  In  the  trial  court  the  follow- 
ing decree  was  entered:  "And  now  this  case  came  on  to  be 
heard,  and  was  argued  by  counsel,  and  thereupon,  upon  con- 
sideration thereof,  the  court  doth  find  that  the  defendant 
Crane's  acts  in  forming  the  Municipal  Fire  Alarm  and  Police 
Telegraph  Company  in  connection  with  others,  in  subscribing 
and  paying  for  stock  therein,  in  acting  as  the  treasurer  and 
director  thereof,  and  as  a  stockholder,  officer,  and  director 
aiding  such  corporation  in  competition  with  the  plaintiff,  are 
in  violation  of  his  agreement  with  the  plaintiff,  whereof  a 
copy  is  attached  to  the  bill,  and  it  is  thereupon  ordered^ 
adjudged,  and  decreed  that  the  defendant  Crane  be  enjoined, 
during  the  period  covered  by  the  said  agreement,  from  com- 
peting, directly  or  indirectly,  as  officer,  member,  or  employee 
of  any  corporation,  or  in  any  other  manner,  with  the  plain- 
tiff, and  from  aiding  or  assisting  by  counsel,  advice,  or  other- 
wise any  corporation,  or  any  officer  or  member  thereof,  or  any 
other  person,  in  such  competition;  and  that  he  be  further 
enjoined  from  assigning  any  patent  for  any  invention  mad& 
by  him,  or  any  such  invention,  or  any  interest  in  any  8ucl> 
patent  or  invention,  relating  to  the  apparatus  in  such  agree- 
ment referred  to,  or  any  such  patent  or  invention  or  interest 
therein  of  the  kind  described  in  the  said  agreement,  except 
in  accordance  with  the  terms  of  the  said  agreement,  and  that 
the  plaintiff  recover  its  costs  against  the  defendant  Crane, 
and  that  as  against  the  defendant  Cole  the  plaintiff's  bill  be 
dismissed,  with  costs." 

M.  Storey  and  S.  L.  Powers,  for  the  plaintiff. 

/.  Q.  A.  Brackett  and  S.  J.  Elder,  for  the  defendants. 

•*  Field,  C.  J.  The  plaintiff  company  and  the  defendant 
Crane  have  each  appealed  from  the  decree  of  the  superior 
court.  The  principal  question  is  whether  the  following  stipu- 
lation in  the  contract  between  the  plaintiff  and  Crane  is  void. 
The  stipulation  is:  "Said  Crane  further  agrees  not  to  engage 
in  the  business  of  manufacturing  or  selling  fire  alarm  or 
police  telegraph  "  machines  and  apparatus,  and  not  ta 
enter  into  competition  with  said  Gamewell  company,  either 
directly  or  indirectly,  for  the  period  of  ten  years  next  ensu- 
ing after  the  date  of  this  agreempnt."  Crane  had  been  a 
manufacturer  of  fire  alarm  and  police  telegraph  apparatus 
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from  the  year  1856  to  1886,  when  the  contract  was  entered 
into  which  is  the  subject  of  this  suit.  From  the  year  1879 
to  January,  1891,  he  was  a  director  of  the  plaintiff  company. 
In  1881  he,  or  the  firm  of  which  he  was  a  member,  entered 
into  a  contract  with  the  plaintiff  company  to  do  all  of  its 
manufacturing.  He  testified  that  the  company  "  was  to  have 
the  use  of  patents  of  mine  for  a  terra  of  ten  years,  and  to  give 
all  its  manufacturing  to  Moses  G.  Crane  or  Crane  &  Co.,  and 
they  agreed  not  to  compete  with  the  Gamewell  company  dur- 
ing that  time."  This  is  the  contract  which  was  annulled  by 
the  contract  in  suit.  By  the  contract  in  suit  Crane  sold  and 
conveyed  to  the  company  all  his  macliinery,  tools,  draw-cases, 
and  other  property  used  in,  or  connected  with,  his  business  of 
manufacturing  for  said  company,  including  "  stock  supplies 
partly  manufactured,  and  raw  material  of  every  kind  in  any 
way  pertaining"  to  said  business  of  manufacturing  in  his 
factory  at  Newton  Highlands,  in  Massachusetts,  and  he  agreed 
to  transfer  to  said  company  exclusive  rights  under,  and  control 
of,  all  letters  patent  for  fire  alarm  and  police  apparatus  only 
owned  or  controlled,  wholly  or  in  part,  by  him,  together  with 
exclusive  rights  under,  and  control  of,  all  improvements  in 
fiaid  fire  alarm  and  police  apparatus  only  made  by  him  up  to 
the  date  of  the  contract,  and  he  gave  to  said  company  the  "  first 
option  to  purchase  or  obtain  exclusive  control  for  fire  alarm 
and  police  purposes  only,  undef*  any  and  all  letters  patent, 
improvements  applicable  to  such  apparatus  which  may  be 
made  by  said  Crane  during  the  term  of  ten  years  next  ensu- 
ing after  the  date  of  this  agreement,"  etc.  The  consideration 
to  be  paid  was  thirty  thousand  dollars  in  cash  and  notes,  and 
in  addition  to  this  such  unwrought  stock,  machinery,  etc.,  as 
was  on  hand  at  the  date  of  the  transfer,  and  was  not  included 
in  the  schedule  attached  to  the  contract,  was  to  be  paid  for, 
at  the  "cost  price,  to  be  fixed  by  appraisal."  Crane  also 
agreed  to  let  his  factory  to  the  company  at  a  reasonable  rent, 
if  the  company  desired  to  hire  it.  The  company  actually 
paid  Crane  about  forty-seven  thousand  *'  dollars,  as  the 
consideration  of  the  contract  and  the  property  conveyed. 

The  plaintiff  contends  that  the  agreement  "not  to  engage 
in  the  business  of  manufacturing  or  selling  fire  alarm  or 
police  telegraph  machines  and  apparatus,  and  not  to  enter 
into  competition  with  said  Gamewell  company,  either  directly 
or  indirectly,  for  the  period  of  ten  years,"  etc.,  is  not  void  as 
being  in  restraint  of  trade:   1.  Because  it  is  an  agreement 
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pertaining  to  "property  and  business  protected  by  patents"; 
2.  Because  the  restraint  is  only  co-extensive  with  the  business 
Bold,  and  is  necessary  to  enable  the  company  to  enjoy  fully 
what  it  has  bought  and  paid  for;  and  3.  Because  it  relates  to 
a  single  commodity  not  of  prime  necessity,  and  not  a  staple 
of  commerce:  See  Central  Shade  Roller  Co.  v.  Cushman,  143 
Mass.  353;  Morse  Twist  Drill  etc.  Co.  v.  Morse,  103  Mass.  73; 
4  Am.  Rep.  513;  Gloucester  Isinglass  and  Glue  Co.  v.  Russia 
Cement  Co.,  154  Mass.  92;  26  Am.  St.  Rep.  214. 

There  seems  to  be  no  reason  why  the  defendant  Crane 
should  not  assign  the  patents  and  inventions  which  he  agreed 
to  assign,  if  there  are  any,  and  no  serious  objection  has  been 
raised  by  the  defendant  on  this  part  of  the  case.  The  defend- 
ant contends  that  he  has  a  right  to  assist  in  forming  a  corpo- 
ration, and  to  act  as  one  of  its  oflBcers,  the  business  of  which 
is  to  manufacture  and  sell  fire  alarm  and  police  telegraph 
machines,  which  are  not  made  under  any  patents  owned  by 
the  plaintifi',  or  under  any  patents  which  he  has  agreed  to 
assign  to  the  plaintiff,  or  which  the  plaintiff  has  elected  to 
purchase  under  the  option  given  in  the  contract,  even  although 
by  so  doing  he  enters  into  competition  with  the  plaintiff  in  its 
business.  He,  in  effect,  concedes  that,  so  far  ^s  the  business 
is  protected  by  patents  which  he  has  assigned  or  agreed  to 
assign,  the  restraint  is  valid.  It  appears  that  there  are  "a 
dozen  or  fifteen  concerns  in  the  United  States  engaged  in  a 
somewhat  similar  business."  The  defendant  testified  that 
he  looked  up  the  number  of  patents  pertaining  to  this  branch 
of  the  art  in  1881,  and  that  there  were  then  about  five  hun- 
dred. The  defendant  contends  that  he  ought  to  be  able  to 
use  his  own  patents  for  subsequent  improvements  applicable 
to  such  apparatus  if  the  plaintiff  does  not  elect  to  purchase 
them;  that  he  was  previously  a  manufacturer  of  fire  alarm 
and  police  telegraph  apparatus,  and  not  a  seller  thereof;  that 
the  goodwill  which  '*  attached  to  his  business  was  that  of 
a  manufacturer  who  did  not  sell  his  manufactures  in  the 
market;  and  that  it  is  against  public  policy  that  he  should 
be  restrained  from  exercising  his  peculiar  skill  any  where  in 
the  United  States,  or  in  the  world,  for  the  period  of  ten  years. 
The  apparatus,  as  the  defendant  contends,  which  he  has  a 
right  to  manufacture  and  sell,  is  not  secret  machinery,  and  is 
not  protected  by  any  patents  which  the  plaintiff  owns  or  has 
a  right  to  control,  but  is  apparatus  either  not  protected  by 
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patentB  at  all,  or  by  patents  of  his  own,  or  of  other  persons 
who  may  choose  to  employ  the  defendant. 

The  only  ground,  then,  on  which  this  restriction  can  be 
maintained  is  that  it  is  reasonably  necessary  for  the  bene* 
ficial  enjoyment  by  the  plaintiff  of  the  property  it  bought  of 
the  defendant,  or,  if  this  is  not  so,  that  the  law  in  modern 
times  does  not  regard  such  an  agreement  as  against  public 
policy.  So  far  as  we  are  aware,  in  every  modern  case  in  this 
commonwealth,  except  one  where  a  contract  in  restraint  of 
trade  has  been  held  valid,  the  restriction  has  been  limited  as 
to  space.  In  Taylor  v.  Blanehard,  13  Allen,  370, 90  Am.  Dec 
203,  the  parties  entered  into  a  partnership  for  carrying  on 
"  the  trade  or  business  of  manufacturing  shoe-cutters,"  and  it 
was  provided  that,  "at  whatever  time  the  said  copartnership 
shall  be  determined  and  ended,"  the  defendant  *'  shall  not, 
nor  will  at  any  time  or  times  hereafter,  either  alone  or  jointly 
with,  or  as  agent  for,  any  person  or  persons  whomsoever,  set 
up,  exercise,  or  carry  on  the  said  trade  or  business  of  manu- 
facturing and  selling  shoe-cutters,  at  any  place  within  the 
aforesaid  commonwealth  of  Massachusetts,  and  shall  not  nor 
will  set  up,  make,  or  encourage  any  opposition  to  the  said 
trade  or  business  hereafter  to  be  carried  on"  by  the  plaintiff. 
The  manufacture  of  shoe-cutters  was  an  art  which  coufd  be 
■carried  on  only  by  persons  instructed  in  it,  and  the  business 
wjis  confined  to  the  plaintiff  and  three  other  persons,  but  the 
•court  held  the  agreement  void. 

In  Bishop  v.  Palmer,  146  Mass.  469,  4  Am.  St.  Rep.  339,  the 
plaintiff,  being  engaged  in  the  manufacture  and  sale  of  bed- 
quilts  and  comfortables,  conveyed  to  the  defendant  his  "  entire 
business  plant  and  enterprise  as  a  manufacturer  of  and  dealer 
in  bedquilts  and  comfortables,"  together  with  the  goodwill  of 
the  business  and  all  the  machinery,  implements,  and  utensils 
used  by  him  in  said  business,  and  agreed  "that  for  and  dur- 
ing the  period  of  five  years  **  from  the  date  hereof,  he  will 
not,  either  directly  or  indirectly,  in  his  own  name  or  in  the 
name  of  any  other  person  or  persons,  continue  in,  carry  on,  or 
engage  in  the  business  of  manufacturing  or  dealing  in  bed- 
quilts or  comfortables,  or  of  any  business  of  which  that  may 
form  any  part."  It  was  held  that  this  was  clearly  illegal  and 
void  as  being  in  restraint  of  trade,  because  not  limited  as  to 
space:  See,  also.  Pierce  v.  Fuller^  8  Mass.  223,  226;  5  Am. 
Dec.  102;  Perkins  v.  Lyman,  9  Mass.  522;  Stearns  v.  Barrett^ 
1  Pick.  443;  11  Am.  Dec.  223;  Palmer  v.  Stebbins,  3  Pick.  188; 
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15  Am.  Dec.  204;  Alger  v.  Thacher,  19  Pick.  51;  31  Am.  Dec. 
119;  Gilman  v.  Dwight,  13  Gray,  356;  74  Am.  Dec.  634;  Angier 
V.  Webber,  14  Allen,  211;  92  Am.  Dec.  748;  Dean  v.  Emerson, 
102  Mass.  480;  Dwight  v.  Hamilton,  113  Mass.  175;  BoutelU 
V.  Smith,  116  Mass.  Ill;  Ropes  v.  Upton,  125  Maes.  258;  Hand' 
forth  V.  Jackson,  150  Mass.  149. 

The  case  of  Morse  Twist  Drill  etc.  Co.  v.  Morse,  103  Mass. 
73,  4  Am.  Rep.  513,  is  the  case  referred  to  as  an  exception. 
The  question  arose  upon  demurrer.  The  agreement  of  the 
defendant  was  not  only  to  transfer  his  patents,  machinery, 
etc.,  and  all  improvements  and  inventions,  but  "  that  he  will 
use  his  best  efforts  for  the  perfecting  of  improvements  in  the 
business  and  manufacture,  and  for  such  alterations  and  com- 
binations as  may  tend  to  insure  the  success  of  the  same  and 
of  the  company,"  and  that  he  will  "do  no  act  that  may  injurs 
the  company  or  its  business,  and  that  he  will  at  no  time  aid, 
assist,  or  encourage  in  any  manner  any  competition  against 
the  same."  He  also  agreed  "to  serve  as  the  superintendent 
of  the  company  for  three  years,"  etc.  The  plaintiff  company 
was  formed  by  the  defendant  and  others,  and  the  defendant's 
business  was  transferred  to  it;  he  was  a  stockholder,  and  was 
made  superintendent.  The  plaintiff  agreed  to  employ  the 
defendant  for  three  years,  and  he  was  actually  employed  as 
superintendent  up  to  the  time  he  entered  upon  a  competing 
business.  The  case  seems  to  have  been  decided  on  the  ground 
that  the  defendant  had  agreed  to  give  to  the  plaintiff  his  ex- 
clusive services  with  reference  to  his  mechanical  skill  and 
ingenuity  in  all  improvements,  alterations,  and  combinations 
which  would  tend  to  insure  the  success  of  the  plaintiff  in 
manufacturing  twist  drills  and  collets.  The  court  say  that 
"the  same  principle  that  enables  a  partner  to  bind  himself 
to  do  nothing  in  competition  with  the  business  of  the  firm 
ought  to  apply  to  him."  The  opinion  proceeds  to  consider 
the  English  cases  where  the  restriction  was  *•  held  not  to 
extend  beyond  the  goodwill  of  the  business,  which  was  the 
subject  of  the  sale,  or  was  not  greater  than  the  interests  of 
the  vendee  required,  and  was  not  unreasonable  in  view  of  all 
the  circumstances.  Tliis  doctrine  in  England  has  been  car- 
ried very  far:  See  Badische  Anilin  und  Soda  Fahrik  v.  Schott, 
3  Cli.  Div.  447;  Mills  v.  Dunham,  1  Ch.  Div.  576;  Davies  v. 
Davies,  L.  R.  36  Ch.  D.  359.  In  this  country  the  courts 
generally  have  not  gone  so  far,  but  the  old  law  has  been  a 
good  deal  modified  in  some  jurisdictions  in  view  of  modern 
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methods  of  doing  business:  See  Oregon  Steam  Nav.  Co.  v. 
Winsor,  20  Wall.  64;  Fowle  v.  Park,  131  U.  S.  88;  Ellermn)^ 
V.  Chicago  Junction  etc.  Co.y  49  N.  J.  Eq.  217;  Western  Wooden- 
ware  Ami.  V.  Starkey,  84  Mich.  76;  22  Am.  St.  Rep.  686; 
Mattheios  v.  Associated  Press,  136  N.  Y.  333;  32  Am.  St.  Rep. 
741;  Oliver  v.  Gilmore,  52  Fed.  Rep.  562;  Diamond  Match  Co. 
V.  Rneber,  106  N.  Y.  473;  60  Am.  Rep.  464;  Whitney  v.  Slayton, 
40  Me.  224. 

In  the  present  case  the  plaintiff  did  not  buy  the  goodwill 
of  a  mercantile  business,  and  the  defendant  Crane  had  no 
customers  for  fire  alarm  and  police  telegraph  machines  and 
apparatus.  The  plaintiflt'  gets  every  thing  it  bought  if  it  gets 
the  tangible  property  and  the  letters  patent,  and  the  improve- 
ments which  the  defendant  Crane  agreed  to  convey.  The 
stipulation  that  Crane  will  not  for  ten  years  manufacture  or 
sell  fire  alarm  or  police  telegraph  machines  and  apparatus, 
although  under  patents  in  which  the  plaintiff  has  no  interest, 
or  under  patents  which  it  has  refused  to  buy,  or  under  no 
patent  at  all,  will  tend  to  give  the  plaintiff  a  monopoly  of 
the  business.  To  exclude  a  person  from  manufacturing  or 
selling,  any  where  in  the  United  States  or  in  the  world,  ma- 
chinery designed  for  certain  purposes,  in  which  that  person 
has  acquired  great  skill,  may  operate  to  impair  his  means  of 
earning  a  living. 

The  stipulation  seems  to  us  to  be  some  thing  more  than  is 
reasonably  necessary  to  protect  the  plaintiff  in  the  enjoyment 
of  the  property  it  bought,  even  if  that  should  be  adopted  as 
the  test,  upon  which  we  express  no  opinion.  The  principal 
object  of  the  stipulation  was,  we  think,  to  prevent  the  manu- 
facture or  sale  by  the  defendant  of  any  instruments  which 
would  serve  the  same  purpose  as  those  made  and  sold  by 
the  plaintiff,  and  thus  to  enable  the  plaintiff  more  completely 
to  control  the  market.  '"^  Large  cities  and  towns  cannot 
well  do  without  some  kind  of  fire  alarm  and  police  telegraph 
apparatus,  and  it  is  an  article  of  necessity  for  such  munici- 
palities. We  are  of  opinion  that  under  our  decisions  the 
stipulation  must  be  pronounced  void  as  against  public  policy. 
If  there  is  to  be  a  change  in  the  law,  as  heretofore  many  times 
declared  by  this  court,  we  think  it  is  for  the  legislature  to 
make  it:  See  Pacific  Factor  Co.  v.  Adler,  90  Cal.  110;  25  Am. 
St.  Rep.  102;  Taylor  y.  Saurman,  110  Pa.  St.  8;  Richardson  v. 
Buhl,  77  Mich.  632;  Herreshoff  v.  Boutineau,  17  R.  I.  3;  38 
Am.  St.  Rep.  850;  Strait  v.  National  Harrow  Co.,  18  N.  Y. 
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Supp.  224;  Anderson  v.  Jett^  89  Ky.  375;  Urmston  v.  Whitelegg^ 
C3  L.  T.,  N.  8.,  455;  Peri«  ▼.  Saalfeld,  2  Ch.  Div.  149. 

For  these  reasons  a  majority  of  the  court  are  of  opinion^ 
that  the  decree  against  Crane  should  be  substantially  affirmed; 
as  to  the  assignment  of  patents  and  inventions,  and  as  to> 
costs,  and  should  be  reversed  as  to  the  rest.  The  decree  ia. 
favor  of  Cole  should  be  affirmed. 

So  ordered.  

Contracts  n»  Rkstkaint  or  Trade  Withoot  LiMtTATiOH  as  to  Teb- 
RITORT. — An  agreement  to  restrain  a  party  from  pursuing  his  trade  in  anj- 
part  of  the  country  ia  void  as  against  public  policy:  Pike  t.  Thomas,  4  Bibb. 
4S6;  7  Am.  Dec.  741,  and  note.  A  contract  in  restraint  of  trade  must  hav« 
reasonable  limitation  as  to  place:  Long  v.  Towl,  42  Mo,  645;  97  Am.  Dec.  855; 
Bishop  V.  Palmer,  146  Mass.  469;  4  Am.  St.  Rep.  839,  and  note;  Callahan  v. 
Donnolly,  45  Cal.  152;  13  Am.  Rep.  172,  and  extended  note;  Wiley  v.  Baum- 
gartner,  97  Ind.  66;  49  Am.  Rep.  427.  The  cases  and  monographic  notes  in 
this  series  discussing  this  question  will  be  found  collected  in  the  oota  t». 
ClMfin  T.  Brown,  32  Am.  St.  Rep.  301. 
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MORTGAGB. — A  Suit  to  Redeem  from  a  mortgage  cannot  b«  maintained 
unless  the  debt  was  due  when  suit  was  commenced,  though  it  becam» 
due  subsequently,  and  before  the  hearing  of  the  cause. 

Practiob  in  Equity. — A  Supplemental  Bill  may  be  liled,  or  a  bill  may  b» 
amended,  by  alleging  matters  occurring  after  the  commencement  of  ik 
suit,  so  as  to  present  facts  which  will  enlarge  the  extent,  or  change  th» 
kind,  of  relief,  but  not  to  aid  an  original  bill  prematurely  filed,  by  assert- 
ing a  cause  of  action  which  has  become  perfect  since  suit  was  brought,, 
there  being  at  that  time  no  cause  of  action  in  favor  of  th«  complainant. 

8.  D.  Warren  and  L.  D.  Brandeis,  and  J.  E.  Beeman,  for  th* 
plain  tifiTs. 

F.  P.  Goulding,  for  the  defendant. 

*•*  Knowlton,  J.  This  Is  a  suit  by  Henry  0.  Bernard  andt 
the  H.  0.  Bernard  Manufacturing  Company,  a  corporation,  to- 
redeem  an  instrument  in  the  nature  of  a  mortgage,  a  copy  of 
which  is  annexed  to  the  plaintiff's  bill.  The  money  secured 
by  the  instrument  was  not  payable  until  February  15,  1893,, 
and  the  bill  was  filed  on  August  2,  1892.  At  the  time  of  tha 
hearing  the  plaintiffs  were  entitled  to  redeem,  and  the  que?- 
tion  is  whether  a  decree  for  redemption  can  be  entered  in  this 
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•uit,  or  *•■  whether  their  right  to  redeem  can  be  enforced 
only  in  a  suit  brought  after  it  came  into  existence. 

We  are  of  opinion  that  this  suit  cannot  be  maintained.  It 
is  a  general  rule  that  the  rights  of  parties  in  litigation  are  to 
be  determined  as  of  the  time  when  the  action  was  brought. 
The  exceptions  to  this  rule  relate  only  to  supplemental,  inci- 
dental, or  technical  matters  which  are  not  of  the  substance  of 
the  plaintiffs'  right.  If  the  original  bill  is  sustainable,  a  sup- 
plemental bill  may  be  filed,  or,  under  our  practice,  the  bill 
may  be  amended  by  alleging  matters  occurring  subsequently, 
60  as  to  present  facts  which  will  enlarge  the  extent,  or  change 
the  kind,  of  relief:  2  Daniell's  Chancery  Pleading  and  Practice, 
3d  Am.  ed.,  1594,  and  notes;  Candler  v.  Pettit,  1  Paige,  168, 
169;  19  Am.  Dec.  399.  So  the  appointment  of  an  executor  or 
an  administrator,  made  while  a  suit  in  equity  is  pending,  will 
relate  back  to  the  death  of  a  testator  or  intestate:  Dearborn  v. 
Mathes,  128  Mass.  194;  Moses  v.  Levi,  3  Younge  &  C.  359; 
Hum,phreys  v.  Humphreys,  3  P.  Wms.  349.  In  suits  by  the 
vendor  for  specific  performance,  a  decree  may  sometimes  be 
entered  for  the  plaintifi",  although  he  was  not  able  to  furnish  a 
good  title  until  after  the  commencement  of  the  suit:  National 
Webster  Bank  v.  Eldridge,  116  Mass.  424,  428;  Wynn  v.  Morm 
pan,  7  Ves.  202;  Reformed  etc.  Dutch  Church  v.  Mott,  7  Paige, 
77,  84,  85;  32  Am.  Dec.  613.  But  in  these  cases  the  time 
when  the  deed  should  be  delivered  is  not  of  the  essence  of  the 
contract,  and  the  controversy  relates  to  other  matters. 

In  a  suit  brought  for  the  redemption  of  a  mortgage  before 
the  time  for  the  performance  of  the  condition,  it  is  otherwise. 
If  the  condition  is  performed  in  accordance  with  the  terms  of 
the  mortgage  there  is  never  any  equity  of  redemption  to  be 
■enforced  by  a  suit,  for  the  mortgage  becomes  void,  and  the 
title  of  the  mortgagor  becomes  absolute  by  the  contract  itse  . 
It  has  often  been  held  that  a  suit  for  redemption  of  a  mort- 
gage cannot  be  maintained  before  the  time  for  the  perform- 
ance of  the  condition,  even  though  the  mortgagor  tenders 
performance  of  it  before  bringing  his  suit:  Brown  v.  Cole,  14 
Sim.  427;  Abbe  v.  Goodwin,  7  Conn.  377;  Moore  v.  Cord,  14 
Wis.  213.  That  there  is  nothing,  until  a  breach  of  the  condi- 
tion, on  which  to  found  a  suit,  is  a  good  reason  for  the  rule. 

It  is  contended  that  this  defense  is  not  open,  because  the 
defendant  ***  did  not  set  it  up  in  his  answer,  and  because 
the  amendment  of  the  answer  was  allowed,  subject  to  equities 
arising  from  the  facts  reported.     In  the  first  place,  it  is  at 
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least  doubtful  whether,  under  his  original  answer,  the  defend' 
ant  would  be  precluded  from  relying  on  this  defense.  His 
admission  of  the  allegations  of  the  third  paragraph  of  the  bill 
was  made  subject  to  an  exception,  by  which  he  referred  to  the 
original  of  the  instrument  for  greater  certainty,  and  the 
instrument  shows  that  the  debt  had  not  become  due.  But  if 
an  amendment  was  needed,  it  was  allowed  after  a  hearing  of 
facts  offered  by  the  plaintiffs  to  show  that  the  contract  in 
regard  to  the  time  for  paying  the  money  was  different  from 
that  shown  in  the  mortgage  and  a  finding  in  favor  of  the 
defendant  on  that  issue.  The  plaintiffs  did  not  suggest  that 
the  original  answer  excluded  this  defense  until  after  this 
hearing  and  a  decision  that  the  bill  was  prematurely  brought. 
The  presiding  justice  having  allowed  an  amendment  to  the 
answer  under  these  circumstances,  we  see  no  good  reason  why 
the  defendant  should  not  have  the  benefit  of  it. 
Bill  dismissed.  

Pleading — Supplemental  Bill. — A  supplemental  pleading  may  Intro* 
dnce  facts  that  hare  transpired  since  the  suit  commenced:  Nave  7.  Adam», 
107  Mo.  414;  2S  Am.  St.  Rep.  421.  A  supplemental  bill  is  proper  when  the 
original  bill  is  sufficient  to  entitle  the  complainant  to  one  kind  of  relief,  and 
facta  afterward  occur  givin^^  him  a  right  to  other  or  more  extensive  relief: 
Candler  v.  Pettit,  1  Paige,  168;  19  Am.  Dec.  399,  and  note.  New  averments 
to  a  bill  in  equity  are  properly  alleged  in  a  supplemental  bill:  DotOY.  Jewell, 
18  N.  H.  340;  45  Am.  Dec.  371,  and  note. 

MoRTOAGKS. — Redemption:  See  the  extended  note  to  Homr.  IndianapolU 
NatBaiik,  21  Am.  St.  Rep.  245. 
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CJoRPORATi  Wrongs— Ultha  Vires. — It  is  no  defense  to  an  action  of 
tort  to  show  that  a  corporation  is  not  authorized  by  its  charter  to  do 
wrong.  If  the  oorporation,  by  its  officers  or  agents,  unlawfully  injures  % 
person,  whether  intentionally  or  negligently,  it  osnnot  escape  responsi* 
bility  on  the  ground  that  its  act  is  ultra  vire$. 

<3oRPORATioN8 — Ultra  Vires. — If  an  educational  corporation,  not  author* 
ized  by  its  charter  so  to  do,  undertakes  to  run  a  public  ferry,  and  while 
running  it  accepts  a  passenger  for  hire,  it  is  answerable  to  him  in  an 
action  of  tort  for  a  neglect  of  its  duty  in  the  management  of  snob  ferry, 
by  which  he  was  injured. 

■CoRPORATiov — Evidence  Shitfioient  to  Show  Enoaoihg  in  Uwauthorizkd 
BCSINK.S.S. — If  an  educational  corporation  does  not  take  any  vote  m 
regard  to  a  ferry,  nor  take  out  any  license  to  operate  it,  but  there  is  • 
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boad  filed  coaJitioned  that  it  will  perform  the  duties  of  ferrymen,  pur- 
porting to  be  executed  in  its  behalf  by  a  person  named  aa  ita  superin- 
tendent, and  a  ferry  was  operated  under  the  direction  of  a  student,  who 
was  also  a  trustee  of  the  corporation,  and  receipts  were  turned  over  to 
its  treasurer,  and  the  person  employed  ou  the  boat  was  paid  by  the  pay- 
master of  the  corporation  out  of  its  funds,  and  another  ferryboat  was  paid 
for  by  the  same  paymaster  out  of  the  same  funds,  and  for  six  mouth* 
auch  paymaster  rendered  monthly  accounts  to  the  treasurer  of  the  cor- 
poration showing  monthly  receipts  and  expenditures  on  account  of  the 
ferry,  these  facts  are  sufficient  to  establish  a  ratification  on  the  part  of 
the  corporation  of  the  maintenance  and  operation  of  the  ferry,  and  to 
render  it  answerable  to  any  person  received  as  a  passenger  thereoa  for 
hire,  and  injured  by  negligence  in  the  management  of  the  ferry.  ' 
Pbikcifal  and  Agent.— The  Ratification  of  an  unauthorized  act  maket 
the  principal  liable  in  an  action  of  tort  for  an  injury  resulting  from 
the  negligence  of  an  agent  in  doing  the  act. 

D.  Malone,  for  the  plaintiff. 

C.  C.  Conant,  for  the  defendant. 

^'^  Knowlton,  J.  The  defendant  is  an  educational  cor- 
poration. The  plaintiff  seeks  to  recover  damages  for  an 
injury  received  through  the  negligence  of  a  ferryman  in 
managing  a  boat  on  which  he  was  a  passenger,  and  which,  as 
he  alleges,  the  defendant  was  using  at  a  public  ferry  in  the 
business  of  carrying  passengers  for  hire.  At  the  request  of 
the  defendant  the  presiding  justice  ruled  that  there  was  no 
evidence  to  warrant  a  finding  for  the  plaintiff,  and  directed  a 
verdict  for  the  defendant.  The  defendant  contends  that  the 
ruling  should  be  sustained  on  one  or  both  of  two  grounds. 
It  says  in  the  first  place,  that  if  it  maintained  the  ferry,  and 
hired  and  paid  the  ferryman,  the  business  was  ultra  vires^ 
and  therefore  it  is  not  liable  for  negligence  in  the  manage- 
ment of  the  boat.  Secondly,  it  contends  that  there  was  no 
evidence  to  connect  the  corporation  with  the  business  of 
running  the  ferryboat,  or  to  show  that  the  ferryman  was  its 
servant. 

It  is  a  general  rule  that  corporations  are  liable  for  their 
torts  as  natural  persons  are.  It  is  no  defense  to  an  action  for 
a  tort  to  show  that  the  corporation  is  not  authorized  by  its 
charter  to  ^'^  do  wrong.  Recovery  may  be  had  against 
corporations  for  assault  and  battery,  for  libel,  and  for  mali- 
cious prosecution,  as  well  as  for  torts  resulting  from  neg- 
ligent management  of  the  corporate  business:  Moore  v. 
FitrMurg  R.  R.  Corp.,  4  Gray,  465;  64  Am.  Dec.  83;  Reed  v. 
Home  Savings  Bank,  130  Mass.  443;  39  Am.  Rep.  468;  Fogg 


Nov.  1893.]     NiMs  V.  Mount  Hermon  Boys'  School.  469 

V.  Boston  etc.  R.  R.  Co.,  148  Mass.  513;  12  Am.  St.  Rep.  583; 
Philadelphia  etc.  R.  R.  Co.  v.  Quigley,  21  How.  202,  209; 
Merchants'  Bank  v.  State  Bank,  10  Wall.  604;  National  Bank 
V.  Graham,  100  U.  S.  699;  Gruber  v.  Washington  etc.  R.  R. 
Co.,  92  N,  C.  1;  Hussey  v.  Norfolk  Southern  R.  R.  Co.,  98  N.  C. 
34;  2  Am.  St.  Rep.  312.  If  a  corporation,  by  its  officers  or 
agents,  unlawfully  injures  a  person,  whether  intentionally  or 
negligently,  it  would  be  most  unjust  to  allow  it  to  escape 
responsibility  on  the  ground  that  its  act  is  ultra  vires.  The 
only  plausible  ground  on  which  the  defendant  in  the  present 
case  can  contend  that  it  should  be  exempt  from  liability  for 
the  negligence  of  its  servant  in  managing  the  ferryboat  ia 
that  the  contract  to  carry  the  plaintiff  was  ultra  vires,  and 
therefore  invalid,  and  that  the  duty  for  neglect  of  which  the 
plaintiff  sues  arose  out  of  the  contract,  and  disappears  with 
it  when  the  contract  appears  to  be  void.  The  defendant  may 
argue  that  the  plaintiff  cannot  maintain  an  action  for  a 
breach  of  the  contract  to  use  proper  care  to  carry  him  safely, 
and  that  he  stands  no  better  when  he  sues  in  tort  for  failure 
to  do  the  duty  which  grew  out  of  the  contract. 

In  Bissell  v.  Michigan  etc.  R.  R.  Co.,  22  N.  Y.  258,  the 
plaintiff  founded  his  action  on  the  negligence  of  the  two 
defendants  while  jointly  running  cars  on  a  railroad  in  a  st;ite 
to  which  the  charter  of  neither  of  them  extended,  and  it  was 
conceded  that  the  defendants  were  acting  ultra  vires.  The 
plaintiff  recovered,  Comstock,  C.  J.,  holding,  in  an  elaborate 
opinion,  that  the  corporations  were  liable  under  their  contract, 
notwithstanding  that  the  contract  was  ultra  vires,  and  that  if 
they  could  not  be  held  under  their  contract  they  could  not  be 
held  at  all,  inasmuch  as  the  only  negligence  alleged  was  a 
failure  to  use  the  care  which  the  contract  called  for.  Selden, 
J.,  in  an  equally  full  and  elaborate  opinion,  held  that  the 
contract  for  carriage  was  invalid,  and  that  there  could  be  no 
recovery  under  it,  nor  for  negligence  founded  upon  it;  but  it 
was  his  opinion  that  if  the  contract  were  set  aside  the  *'• 
defendants  owed  the  plaintiff  a  duty  founded  on  his  relation  to 
them  as  an  occupant,  with  their  permission,  of  a  place  in  their 
car,  and  that  tlie  improper  management  of  the  car  was  a 
neglect  of  that  duty  for  which  the  plaintiff  could  recover. 
Clerke,  J.,  agreed  with  this  view,  and  all  but  one  of  the  other 
judges  concurred  in  a  decision  for  the  plaintiff,  without  stating 
the  ground  on  which  they  thought  the  decision  should  he 
placed.    This  case  was  followed  in  Buffett  v.  Troy  etc.  R.  R.  Co., 
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40  N.  Y.  168,  in  which  it  was  held  that  a  railroad  corporatioa 
was  liable  for  negligence  of  the  driver  of  a  stage-coach,  which 
it  was  running  without  a  legal  right  to  do  a  business  of  that 
kind;  but  the  opinion  does  not  show  whether  the  decision  is 
founded  on  the  opinion  of  Comstock,  C.  J.,  given  in  the  former 
case,  or  on  that  of  Selden,  J.  Like  decisions  have  been  made 
under  similar  facts  in  Central  R.  R.  etc.  Co.  v.  Smithy  76  Ala. 
572;  52  Am.  Rep.  353;  New  York  etc.  Ry.  Co,  v.  Haring,  47 
X.  J,  L.  137;  54  Am.  Rep.  123;  Hutchinson  v.  Western  etc.  R.  R. 
Co.,  6  Heisk.  634. 

The  better  doctrine  seems  to  be  that  a  contract  made  by  a 
corporation  in  violation  of  its  charter,  or  in  excess  of  the 
powers  granted  to  it,  either  expressly  or  by  implication,  is 
invalid,  considered  merely  as  a  contract,  and,  so  long  as  it  is 
entirely  executory,  will  not  be  enforced.  It  is  not  only  a 
violation  of  a  private  trust,  viewed  in  reference  to  the  stock- 
holders, but  it  is  against  the  policy  of  the  law,  which  intends 
that  corporations  deriving  their  powers  solely  from  the  legis- 
lature shall  not  pass  beyond  the  limits  of  the  field  of  activity 
in  which  they  are  permitted  by  their  charter  to  work:  Monu- 
ment Nat.  Bank  v.  Globe  Worksj  101  Mass.  57;  3  Am.  Rep. 
322;  Attorney  General  v.  Tudor  Ice  Co.,  104  Mass.  239;  6  Am. 
Rep.  227;  Davia  v.  Old  Colony  R.  R.  Co.,  131  Mass.  258;  41 
Am.  Rep.  221;  Thomas  v.  Railroad  Co.,  101  U.  S.  71;  Leslie 
V.  Lorillard,  110  N.  Y.  519;  Linkauf  v.  Lombard,  137  N.  Y. 
417;  33  Am.  St.  Rep.  743;  East  Anglian  Ry.  Co.  v.  Eastern 
Counties  Ry.  Co.,  11  Com.  B.  775,  803.  On  the  other  hand, 
courts  have  frequently  held  that,  while  such  contracts,  con- 
sidered merely  as  contracts,  are  invalid,  they  involve  no  such 
element  of  moral  or  legal  wrong  as  to  forbid  their  enforcement 
if  there  has  been  such  action  under  them  as  to  work  injustice 
if  they  are  set  aside.  Courts  have  been  astute  to  discover 
some  thing  in  the  nature  of  an  equitable  estoppel  ***  against 
one  who,  after  entering  into  such  a  contract  and  inducing  a 
change  of  condition  by  another  party,  attempts  to  avoid  the 
contract  by  a  plea  of  ultra  vires.  It  is  said  that  such  a  plea 
will  not  avail,  when  to  allow  it  would  work  injustice  and 
accomplish  legal  wrong:  Leslie  v.  Lorillard,  110  N.  Y.  519; 
Linkauf  v.  Lombard,  137  N.  Y.  417,  423;  33  Am.  St.  Rep.  743. 
Many  cases  might  be  supposed  in  which  it  would  be  most 
unjust  to  hold  that  one  who  had  received  the  benefits  of  such 
a  contract  might  retain  them,  and  leave  the  other  party  with- 
out remedy,  as  he  might  do  in  a  supposable  case,  where 
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another  had  put  himself  at  a  disadvantage  on  the  faith  of  a 
oontraot  with  him  to  commit  a  crime.  Whether  in  this  com- 
monwealth  a  contract  entered  into  by  a  corporation  ultra  viresy 
and  partly  performed,  will  ever  be  enforced  on  equitable 
grounds,  we  need  not  now  decide:  See  McCluer  v.  Manchester 
etc.  R.  R.  Co.,  13  Gray,  124;  74  Am.  Dec,  624;  National  Pern- 
berton  Bank  v.  Porter,  125  Mass.  333;  28  Am.  Rep.  235;  Attle- 
borough  Nat.  Bank  v.  Rogers,  125  Mass.  339;  Atlaa  Nat.  Bankw, 
Savery,  127  Mass.  75-77;  34  Am.  Rep.  345;  Slater  Woolen  Co.  v. 
Lamb,  143  Mass.  420;  Prescott  Nat.  Bank  v.  Butler,  157  Mas8» 
548;  National  Bank  v.  Matthews,  98  U.  S.  621;  National  Bank  v. 
Whitney,  103  U.  S.  99;  Parish  v.  Wheeler,  22  N.  Y.  494;  Oil 
Creek  etc.  R.  R.  Co.  v.  Pennsylvania  Trans.  Co.,  83  Pa.  St.  160; 
Bradley  v.  Ballard,  55  111.  413;  8  Am.  Rep.  656.  In  the  pres- 
ent case  we  think  it  makes  no  difference  that  the  defendant 
was  not  a  manufacturing  or  trading  corporation,  but  was  char- 
tered for  educational  purposes  only.  It  could  acquire  and 
hold  property,  make  contracts,  and  do  any  thing  else  incidental 
to  the  maintenance  of  the  school.  Doubtless  some  of  its 
oflBcers  or  agents  thought  it  would  be  an  advantage  to  its 
students  and  managers  to  have  a  public  ferry  at  the  place 
where  the  plaintiff  was  injured.  Its  maintenance  of  such  a 
ferry  was  ultra  vires,  but  its  acts  in  that  respect  were  not  dif- 
ferent in  kind  from  the  ordinary  acts  of  corporations  in  excess 
of  the  powers  given  them  by  their  charter.  We  are  of  opinion, 
therefore,  that  if  the  defendant  while  running  the  ferryboat 
accepted  the  plaintiff  as  a  passenger  to  be  transported  for 
hire,  and  undertook  to  carry  him  across  the  river,  he  was  in 
the  boat  as  a  licensee,  it  owed  him  the  duty  to  use  proper 
care  to  carry  him  safely,  and,  whether  an  action  could  be 
maintained  for  a  breach  of  the  contract  or  not,  ****  it  is 
liable  to  the  plaintiff  in  an  action  of  tort  for  neglect  of  that 
duty. 

The  other  question  in  the  case  is  whether  there  was  evi- 
dence that  the  corporation  operated  the  ferry.  Under  its 
by-laws  the  management  of  the  corporation  is  vested  in  a 
board  of  trustees.  It  does  not  appear  that  any  vote  was  ever 
taken  in  regard  to  the  ferry,  and  it  was  not  shown  that  any 
officer  of  the  corporation  took  out  the  license  which  was 
granted  to  the  defendant  by  the  county  commissioners,  under 
Public  Statutes,  chapter  55,  section  1,  to  keep  the  ferry;  but 
the  records  of  the  county  commissioners  show  that  such  a 
license  was  granted,  and  that  a  bond  with  sureties  was  givea 
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to  the  county  of  Franklin,  with  the  condition  properly  to 
perform  the  duty  of  a  ferryman,  executed  in  behalf  of  the 
<lefendant  by  one  who  was  designated  ae  superintendent,  and 
,  witnessed  by  the  defendant's  cashier  and  paymaster.  It 
further  appeared  that  the  title  to  the  property  used  at  the 
ferry  was  taken  by  Ambert  G.  Moody,  one  of  the  trustees  of 
jthe  defendant,  who  was  then  a  student  in  Amherst  College, 
^and  that  he  paid  for  it  only  a  nominal  sum  above  the  mort- 
gage existing  upon  it,  and  that  he  and  the  defendant's  super- 
intendent, who  had  charge  of  its  farm,  employed  one  Deane 
i,o  operate  the  ferry,  who  was  paid  by  the  month,  and  who 
■turned  over  the  balance  of  the  receipts  of  the  ferry  above  his 
wages  to  the  defendant's  cashier  and  paymaster.  For  the 
jnonth  of  April,  Deane  was  paid  for  his  services  by  the  de- 
fendant's paymaster  out  of  the  defendant's  funds.  In  June, 
1890,  a  new  ferryboat  was  constructed  under  an  arrangement 
with  Ambert  G.  Moody  and  Dwight  L.  Moody,  both  of  whom 
were  trustees  of  the  corporation,  and  was  paid  for  by  the 
Tpaymaster  out  of  the  funds  of  the  corporation.  For  six 
'months,  and  until  there  was  a  change  in  the  management  of 
the  ferry,  the  defendant's  cashier  and  paymaster  sent  to  the 
treasurer,  who  lived  in  New  York,  monthly  accounts,  showing 
monthly  receipts  and  expenses  on  account  of  the  ferry.  Ac- 
companying the  first  of  these  accounts  was  a  statement  that 
the  school  was  running  the  ferry  and  paying  the  bills.  The 
treasurer  was  himself  a  trustee  of  the  corporation.  He  sub- 
sequently rendered  his  official  report  to  the  corporation,  which 
was  audited  by  another  of  the  trustees,  who  did  not  examine 
the  items  in  person,  but  caused  the  examination  to  be  *®' 
made  by  a  man  in  his  employment.  This  report  was  accepted 
by  the  trustees,  and  placed  on  file.  The  items  of  receipts  and 
-expenditures  were  entered  on  the  books  of  the  treasurer  in  an 
-account  under  the  title  "  Ferry."  The  treasurer's  report  was 
not  put  in  evidence,  and  was  not  produced,  although  the 
'iiefendant  was  notified  to  produce  it. 

There  is  no  evidence  of  original  authority  from  the  defend- 
iant  to  anybody  to  operate  the  ferry  on  its  account;  but  the 
^evidence  is  plenary  that  persons  connected  with  the  man- 
^agement  of  its  business  assumed  so  to  operate  it.  The  im- 
portant question  is  whether  there  was  evidence  that  the 
"Corporation  ratified  the  acts  of  these  persons.  We  are  of 
opinion  that  there  was  evidence  from  which  the  jury  might 
h^ve  found  such  ratification.     It  is  not  necessary  that  the 
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ratification  should  be  by  a  formal  vote.  It  is  enough  if  the 
corporation,  acting  through  its  managing  ofl5cers,  knowing 
that  the  business  had  been  done  by  those  who  assumed  to 
act  as  its  agents  in  doing  it,  and  that  the  income  of  the  busi- 
ness had  been  received,  and  the  expenses  of  it  paid,  by  its 
treasurer  in  his  official  capacity,  and  that  the  balance  of  the 
receipts  above  the  expenditures  was  in  its  treasury,  adopted 
the  action  of  its  treasurer,  and  elected  to  keep  the  money.  It 
was  a  fair  inference  of  fact,  especially  when  the  corporation 
failed  to  produce  the  treasurer's  report,  after  notice  to  pro- 
duce it,  that  the  report  contained  a  true  statement  of  the 
accounts  which  related  to  the  ferry,  and  that  it  was  accepted, 
with  full  knowledge,  on  the  part  of  the  trustees,  of  what  it 
contained.  Whether  there  was  a  ratification  by  the  corpora- 
tion was  a  question  of  fact  for  the  jury  on  all  the  evidence. 

If  there  was  such  a  ratification,  it  carried  with  it  the  con- 
sequences which  would  have  followed  an  original  authority. 
In  Dempsey  v.  Chambers,  154  Mass.  330,  26  Am.  St.  Rep.  249, 
it  was  held,  after  much  consideration,  that  ratification  of  an 
unauthorized  act  would  make  the  principal  liable  in  an  action 
of  tort  for  an  injury  resulting  from  negligence  of  the  agent 
in  doing  the  act. 

We  are  of  opinion  that  the  case  should  have  been  sub- 
mitted to  the  jury. 

Exceptions  sustained.        

Corporations — Liabilitt  For  Torts. — Ultra  Vires  as  a  Defensb: 
See  the  extended  note  to  Ctntral  R.  R.  etc.  Co.  v.  Smitit,  52  Am.  Rep.  358- 
360.  A  corporation  is  liable  for  torts  and  wrongs  committed  ultravirea,  outside 
and  beyond  the  purpose  of  its  creation,  and  within  the  scope  of  its  powers 
aiul  authority:  liuasey  v.  Norfolk  etc.  R.  R.  Co.,  98  N.  C.  34;  2  Am.  St.  Rep. 
312,  and  note.  See,  also,  the  extended  note  to  Orlando  v.  Prar/g,  .>t  Am.  St. 
Rep.  25,  where  this  question  is  discussed  with  regard  to  municipal  corpora* 
tioiis,  and,  incidentally,  with  regard  to  private  corporations. 

AoKNCY — Effect  OF  Ratification  of  Agent's  Torts. — A  principal  in- 
curs liability,  in  tort  as  well  as  in  contract,  by  ratifying  the  acta  of  his 
agent:  Moi-ehouse  r,  Northrop,  33  Conn.  3S0;  89  Am.  Dec.  211,  and  note. 
In  Out/  etc.  Ry.  Co.  v.  Reed,  80  Tex.  362,  26  Am.  St.  Rep.  749,  and  note, 
a  discussion  as  to  the  effect  of  the  ratification  oi  the  torU  of  servants  will 
1m  found. 
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Hates  v.  Allen. 

[160  MASSACHmZTTS,  2^-9.] 

FATmVT,  What  Is  Not. — An  a^reemeDt  that  defendant  would  sell  and 
plaintiff  bay  certain  property,  and  that  a  promissory  note  theretofore 
giren  by  defendant  to  plaintiff  should  be  received  in  part  payment  of 
the  purchase  price,  does  not,  though  Buch  pro^^erty  in  teudered  to  plain- 
tiff,  constitute  a  payment  of  such  note,  and,  therefore,  is  no  defense  to 
an  action  thereon.  Such  agreement  is  not  itself  a  satisfaction  of  the 
note,  nor  is  it  a  new  contract  substituted  for,  and  entitling  defendant 
to,  the  note. 

B.  C.  MoultoUy  for  the  defendant. 

W.  A.  HayeSy  for  the  plaintiflF. 

•*•  Morton,  J.  The  note  in  question  waa  made  for  a 
valid  consideration.  The  defense  is,  that  subsequent  to  the 
making  and  delivery  of  it  an  oral  agreement  was  made  between 
the  parties  that  the  defendant  would  sell,  and  the  plaintiff 
would  buy,  on  the  Ist  of  January  next  ensui ng,  three  thousand 
shares  of  the  capital  *®'  stock  of  the  Antique  Marble  Com- 
pany, at  one  dollar  per  share,  and  that  the  note  should  be  taken 
as  payment  yro  tanto  for  said  shares.  The  stock  was  season- 
ably tendered  by  the  defendant,  and  the  note  and  the  balance 
of  the  purchase  money  were  demanded,  but  the  plaintiflf  refused 
to  give  up  the  note  and  perform  the  contract.  It  is  evident 
that  the  agreement  in  regard  to  the  stock  was  an  independent 
agreement.  It  was  to  be  performed  at  a  different  time  from 
that  contained  in  the  note,  and  the  measure  of  damages  for 
a  failure  to  perform  it  would  be  different  from  that  in  case 
of  failure  to  pay  the  note.  It  was  not  itself  a  satisfaction  of 
the  note,  nor  a  new  contract  substituted  for  the  note  and 
entitling  the  defendant  to  it.  Independent  contracts  of  the 
nature  of  that  set  up  in  defense  in  this  suit  do  not  come 
within  the  principle  which  allows  parties,  in  order  to  prevent 
circuity  of  action,  to  avail  themselves,  by  way  of  defense,  in 
certain  cases  of  matters  which  might  be  the  subject  of  a  suit: 
Gibson  v.  Gibson,  15  Mass.  106,  112;  8  Am.  Dec.  94;  WaUr- 
house  V.  Kendall,  11  Cush.  128;  Traver  v.  Stevens,  11  Cush. 
167;  Stanton V.  Maynard,7  Allen,  335;  Bartlett  v.  Farrington^ 
120  Mass.  284;  Hunt  v.  Brown,  146  Mass.  253.  The  defend- 
ant does  not  claim  that  he  can  avail  himself  of  the  agreement 
by  way  of  setoff.  The  case  is  not  like  that  of  First  Nat. 
Bank  v.  Watkins,  154  Mass.  385,  where  the  court  held  that 
the  agreement  operated  at  once,  and  in  effect  discharged  the 
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defendant  from  liability  on  the  note.  In  this  case  the  agree- 
ment, which  was  executory,  was  that  the  note  should  be 
taken  in  payment  pro  tanto,  and  therefore  recognised  its  con- 
tinned  existence. 

Exceptions  overruled.         

Payment  m  Lahd. — The  transfer  of  property  by  a  debtor  to  his  creditor 
eannot  be  regarded  as  in  payment  of  the  debt,  or  any  portion  of  it,  when  there 
u  no  express  agreement  that  it  shall  be  accepted  in  payment,  or  fixing  its 
value,  nor  can  the  intention  on  the  part  of  the  debtor  that  the  property 
shall  be  accepted  in  payment  of  his  debt  operate  to  discharge  it,  if  his  par- 
poae  was  neither  assented  to,  nor  known  to  the  creditor:  Borland  v.  Nevada 
Bank,  99  CaL  89;  37  Am.  St.  Rep.  32.  A  deed  of  land  from  a  debtor  to  his 
creditor  will  operate  as  a  payment  to  the  extent  of  the  land,  though  there 
was  no  agreed  price  for  the  land:  Buffum  v.  Orr.en,  5  N.  H.  71;  20  Am.  Dec. 
562.  The  law  requires  payment  in  money,  and  nothing  else  answers  the 
purpose,  unless  accepted  by  the  creditor  or  his  duly  authorized  agent:  State 
Bank  v.  Byrne^  97  Mich.  178;  37  Am.  St.  Rep.  332,  and  note^  with  tha 
cases  collected. 


Shea  v.  Massachusetts  Benefit  Association. 

[160  Massachtoetts,  289.] 

Beneficial  Associations. — The  Designation  as  a  Benkficiabt  or  Onb 
Not  Competent  to  be  such  does  not  destroy  a  contract  by  which  a 
beneficial  association  agrees  to  pay  a  certain  sum  to  such  improper 
beneficiary,  and  in  the  event  of  her  death  before  that  of  the  member 
upon  whose  life  the  beneficial  certificate  has  been  issued,  that  payment 
ihall  be  made  to  his  heirs.  An  iiction,  therefore,  may  be  maintained 
by  his  administrator  for  the  benefit  of  his  heirs  at  law. 

Bbneficial  Associations. — The  Fact  That  a  Beneficial  Certificatz 
Was  Issued  Payable  on  the  death  of  A.  B.  for  the  benefit  of  his  daugh* 
ter-in-law,  and  that  all  the  premiums  were  paid  by  her,  she  not  being 
within  the  class  of  persons  who  may  be  beneficiaries,  does  not  prove 
that  the  contract  was  void  as  a  wagering  coairact,  if  the  other  evidence 
tends  to  show  that  the  certificate  was  obtained  in  good  faith,  and  not 
for  the  purpose  of  speculating  on  the  hazard  of  a  life  in  which  she  bad 
no  legal  interest. 

BxNEFiciAL  Associations  Must  As.sumb  the  Burden  of  Provino  that  a 
mortuary  assessment,  for  nonpayment  of  which  it  seeks  to  avoid  its  lia* 
bility,  was  duly  authorized,  and  that  proper  notice  thereof  was  given. 

BsNBFiciAL  Associations.— An  Estoppel  to  Deny  the  Validity  of  a 
Mortuary  Assessment  does  not  arise  from  its  payment,  unless  the 
association  accepts  such  payment  without  question.  If  it  chooses  to 
deny  that  the  payment  was  valid  and  effectual,  the  party  making  it 
may,  on  his  part,  deny  that  it  was  due,  and  impose  on  the  association 
the  burden  of  proving  the  validity  of  the  assessment. 

A  Bknkfioial  Association  Receivino  and  Rbtainino  Moniy  Offbrbd 
IN  Paymbnt  or  AN  AssKasMBNT  thereby  waives  any  objection  growing 
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oat  of  delay  in  sQch  payment.  It  cannot  retain  the  money  on  soma 
ooodition  created  by  its  officer*  or  agents,  and  not  commnnicated  te 
the  payor,  and  then  upon  his  subsequent  death  escape  liability  becaoM 
of  such  condition,  and  the  noncompliance  therewith. 
BsMuriciAL  AssociATioMS. — NoTiCK  or  A  Condition  imposed  on  receiving 
nioueya  tendered  in  payment  of  a  mortuary  assessment  is  not  sufficient 
to  avoid  such  payment,  unless  notice  is  actually  brought  hume  to 
the  payor,  and  that  it  was  so  brought  home  ia  not  necessarily  inferable 
from  the  fact  that  it  was  mailed  to  his  address. 

E.  Avery  and  F.  E.  Litchfield^  for  the  defendant. 

J.  B.  Carroll^  for  the  plaintiff. 

'*•  Allen,  J.  The  defendant  contends  that  the  action 
hould  have  been  brought  in  the  name  of  Margaret  B.  8hea, 
the  beneficiary.  She  was  the  daughter-in-law  of  John  Shea, 
and,  as  both  parties  contend,  was  not  within  the  classes  of 
persons  who  may  be  beneficiaries.  The  designation  of  her 
as  beneficiary  was,  therefore,  invalid,  and  she  could  not 
maintain  an  action:  Stats.  1882,  c.  195,  sec.  1.  Such  invalid 
designation,  however,  does  not  destroy  the  contract,  which 
provides  that,  if  Margaret  should  not  be  living  at  John  Shea's 
death,  then  the  payment  should  be  made  to  **'  his  heirs 
at  law.  The  executrix  may  maintain  the  action  for  their 
benefit:  Rindge  v.  New  England  etc.  Aid  Societyj  146  Mass. 
286;  Bumsv.  Orand  Lodge  United  Workmen,  153  Mass.  173. 

It  is,  however,  further  contended  that  Margaret  had  no 
insurable  interest  in  the  life  of  John  Shea,  that  all  the  pre- 
miums were  paid  by  her,  and  that  the  contract  was  void  as  a 
wagering  contract.  This  ground  of  defense  was  not  open,  not 
being  set  up  in  the  answer:  Forbes  v.  American  Ins.  Co.,  15 
Gray,  249;  77  Am.  Dec.  360.  But  apart  from  that,  the  facts 
stated  were  far  from  showing  conclusively  that  a  mere  wager 
was  intended,  and  the  presiding  justice  rightly  refused  so  to 
rule.  The  relationship  in  which  Margaret  stood  to  John,  and 
the  matters  disclosed  in  her  testimony,  tended  strongly  to 
show  that  the  policy  or  certificate  of  membership  was  obtained 
in  good  faith,  and  not  for  the  mere  purpose  of  speculating  on 
the  hazard  of  a  life  in  which  she  had  no  interest;  and  if  so, 
the  contract  was  valid  if  made  with  him,  though  made  for 
her  benefit,  and  though  the  premiums  were  paid  by  her: 
Campbell  v.  Neto  England  etc.  Ins.  Co.,  98  Mass.  381;  Loomii 
V.  Eagle  etc.  Ins.  Co.,  6  Gray,  396;  Forbes  y.  American  Ins.  Co.^ 
15  Gray,  249;  77  Am.  Dec.  360;  Cunningham  v.  Smith,  70 
Pa.  St.  450;  Connecticut  etc.  Ins.  Co.  v.  Schae/er,  94  U.  S.  457; 
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jEtna  Life  Ins.  Co.  v.  France,  94  U.  S.  561.  See,  also,  Mutval 
Life  Ins.  Co.  v.  Allen,  138  Mass.  24;  52  Am.  Rep.  245.  More- 
over, it  is  to  be  observed  that  her  testimony  does  not  show 
that  it  was  understood  that  she  alone  was  to  pay  the  pre- 
miums. She  said  that  John  Shea  promised  assistance  in  pay- 
ing them,  if  necessary.  Tlie  fact  that  she  paid  them,  under 
the  circumstances,  was  imiuaterial:  ^tna  Life  Ins.  Co.  v. 
France,  94  U.  S.  561. 

The  ruling  that  the  burden  was  on  the  defendant  to  show 
that  mortuary  call  No.  71  was  properly  and  legally  made,  was 
right.  The  defendant  in  its  answer  set  up  that  on  March  31, 
1892,  a  duly  authorized  assessment  was  called  by  said  asso- 
ciation, a  notice  of  which  was  mailed  to  John  Shea  on  said 
date,  payable  in  thirty  days  hereafter;  that  said  assessment 
was  not  paid  within  said  thirty  days,  and  thereupon  the  pol- 
icy or  certificate  lapsed  and  became  void.  In  order  to  estab- 
lish a  forfeiture  of  his  membership,  the  first  step  was  to  show 
a  duly  authorized  assessment,  and  the  second,  to  show  that 
it  was  not  duly  paid.  The  facts  relating  to  the  validity  of 
the  assessment  were  peculiarly  within  the  defendant's  knowl- 
edge. Unless,  therefore,  the  plaintiff  was  •••  in  some  way 
debarred  from  questioning  the  validity  of  the  assessment,  the 
burden  of  establishing  its  validity  clearly  rested  on  the  defend- 
jint;  and  upon  the  testimony  of  Litchfield,  the  defendant's 
secretary  and  assistant  treasurer,  as  to  the  mode  of  issuing 
mortuary  calls,  it  is  not  apparent  how  the  call  in  question 
conformed  to  the  rules  annexed  to  Shea's  policy  or  certificate 
of  membership,  which  provided  that  he  should  not  be  liable 
for  any  sum  in  each  year  beyond  the  annual  assessment  of 
five  dollars,  except  that  upon  the  death  of  any  member  he 
should  pay,  if  required,  an  additional  assessment  of  seven 
dollars  and  fifty  cents.  It  is  not,  however,  necessary  to  dwell 
upon  this,  because  the  question  whs  left  to  the  jury,  with  in- 
structions which  were  suflBciently  favorable  to  the  defendant. 

•••  The  defendant,  however,  asked  a  ruling  that,  by  making 
payment  of  the  assessment,  all  parties  in  interest  are  estopped 
to  deny  that  the  assessment  was  legally  made.  This  view 
would,  perhaps,  be  reasonable,  provided  the  defendant  had 
accepted  the  payment  without  question.  But  the  defendant 
undertook  to  impose  a  condition  that  the  payment  should  be 
null  and  void  unless  John  Shea  was  at  the  time  in  good  health, 
and  now  contends  that  the  payment  was  no  payment,  because 
he  was  not  in  good  health.     The  position  of  the  defendant  is* 
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"that  the  payment  wae  sufficient  to  operate  as  a  waiver  by  the 
assured  of  the  invalidity  of  the  assessruent,  but  not  sufficient 
"to  keep  the  policy  in  force.  The  payment  would  create  no 
estoppel  to  deny  the  validity  of  the  assessment,  unless  it  was 
accepted  as  a  valid  payment.  If  repudiated,  the  assured 
would  be  as  much  at  liberty  to  question  the  validity  of  the 
assessment  as  if  no  attempt  to  pay  had  been  made.  No 
estoppel  would  arise  from  a  repudiated  offer  to  pay,  because 
the  defendant  did  not  act  on  the  offer  or  change  its  position, 
and  therefore  it  was  not  at  liberty  to  set  up  an  estoppel.  No 
other  ground  of  estoppel  was  urged  or  ruled  on,  except  merely 
the  effect  of  the  payment,  under  the  circumstances  stated,  and 
our  decision  is  limited  to  that  ground. 

The  defendant  further  contends  that  the  policy  lapsed  by 
reason  of  the  failure  to  pay  the  assessment  in  due  time;  that 
the  subsequent  receipt  of  the  money  was  only  conditional,  and 
that  the  forfeiture  of  the  policy  was  not  thereby  waived.  One 
of  the  defendant's  oflBcers  testified  that  the  money  for  call  No. 
71  was  received  April  8th,  which  was  too  late,  and  that  a 
receipt  was  thereupon  mailed  to  Shea's  address,  expressing 
that  the  payment  was  received  upon  the  condition  hereinbe- 
fore mentioned,  and  not  otherwise.  There  was  some  evidence 
tending  to  show  that  this  receipt  failed  to  reach  Shea,  or  any 
-one  acting  in  his  behalf.  It  thus  became  material  to  consider 
the  rights  of  the  parties,  provided  such  a  receipt  was  posted 
by  the  defendant,  but  failed  to  ***  reach  its  proper  destina- 
tion; and  the  defendant  asked  a  ruling  that,  if  such  a  receipt 
was  mailed,  and  Shea  was  not  in  good  health,  the  plaintiff 
could  not  recover.  The  court  declined  so  to  rule,  and  in- 
structed the  jury  that  the  defendant  must  satisfy  the  jury 
that  the  receipt  actually  came  to  hand.  The  presumption 
that  a  letter  duly  posted  reaches  its  proper  destination  was 
fully  stated;  but  such  presumption  being  rebuttable,  it  was 
left  to  the  jury  to  determine,  as  a  fact,  whether  the  receipt  in 
this  case  reached  its  destination. 

It  was  not  in  dispute  that  the  defendant  received  and  kept 
the  money  sent  for  this  call;  and,  ordinarily,  an  acceptance 
of  the  money,  though  it  was  paid  after  the  expiration  of  the 
time  fixed,  implies  a  waiver  of  objection  growing  out  of  the 
delay:  Hodsdon  v.  Guardian  Life  Ins.  Co.^  97  Mass.  144;  93 
Am.  Dec.  73;  Insurance  Co.  v.  Wolff,  95  U.  S.  326;  Phoenix  Life 
Ins.  Co.  V.  Raddin,  120  U.  S.  183,  196;  Wing  v.  Harvey,  5 
De  Gex,  M.  &  G.  265,  270.     The  money  was  tendered  uncon- 
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ditionally;  and  if  the  company  should  retain  it  without  objec- 
tion, it  would  be  held  to  assent  to  the  terms  of  the  payor. 
One  who  receives  and  retains  money,  which  is  sent  to  him  to 
be  kept  on  certain  terms,  must  be  deemed  to  assent  to  those 
^rms  if  he  keeps  the  money,  unless  he  makes  it  known  to 
the  sender  that  he  will  only  keep  the  money  on  some  other 
and  different  terms;  and  if  he  seeks  to  establish  different 
terms  while  keeping  the  money,  it  rests  upon  him  to  make 
that  fact  known.  If  the  defendant  would  establish  different 
terms  from  those  upon  which  the  money  was  sent,  it  must  do 
some  thing  to  make  it  known  that  its  acceptance  and  reten- 
tion of  the  money  were  conditional.  It  could  not  impose  a 
condition  binding  upon  Shea  merely  by  determining  in  its 
own  mind  to  do  so.  A  secret  vote  of  the  directors  that  they 
would  keep  the  money,  but  that  the  payment  should  be 
deemed  valid  only  in  case  Shea  was  then  in  good  health, 
would  be  of  no  avail.  An  uncommunicated  condition  is  no 
condition.  The  company  must  certainly  take  some  step  to 
inform  Shea,  or  his  agents,  that  the  money,  though  retained, 
would  not  be  held  upon  the  terms  upon  which  it  was  sent. 
This  duty  arose  from  its  actual  retention  of  the  money,  which 
was  sent  on  specified  terms.  To  keep  the  money  and  insist 
on  different  uncommunicated  terms  would  savor  of  fraud. 
Good  faith  required  that  the  defendant  should  not  remain 
passive,  but  *•*  should  do  some  thing  if  it  objected  to  the  pay- 
ments being  considered  unconditional.  But,  then,  how  much 
was  it  incumbent  on  the  defendant  to  do?  Must  it  be  held  to 
bring  notice  home  to  Shea,  or  his  agents,  or  was  its  duty  sat- 
isfied by  merely  posting  its  communication  in  the  mail? 
There  is  nothing  in  the  policy,  or  in  the  rules  of  the  company 
annexed  thereto,  or  in  the  by-laws,  providing  that  such  an 
effect  shall  be  given  to  mailing  a  communication  of  this  char- 
acter. No  fact  is  stated  from  which  a  request  can  be  implied 
or  inferred  from  Shea  that  the  company  should  communicate 
Buch  a  condition  in  that  way.  In  the  absence  of  any  stipula- 
tion in  the  contract  between  the  parties,  or  in  the  rules  of  the 
company,  or  of  any  express  or  implied  request  on  the  part  of 
Shea,  or  his  agents,  or  those  acting  for  him,  we  are  acquainted 
with  no  rule  of  law  under  which  he  can  be  held  to  be  bound 
by  the  defendant's  act  of  imposing  a  condition  upon  its  ao- 
ceptance  and  retention  of  the  money,  unless  notice  of  such 
condition  is  actually  brought  home  to  him,  or  to  those  acting 
for  him. 
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There  is  some  analogy  between  this  case  and  the  ordinary 
case  where  one  is  under  a  duty  to  make  a  payment  of  money. 
If  he  uses  the  mail  for  that  purpose,  without  express  or 
implied  authority,  he  must  take  the  risk  of  the  payment 
reaching  its  proper  destination:  Gxirneyv.  Howe,  9  Gray, 404; 
69  Am.  Dec.  299;  Crane  v.  Pratt,  12  Gray,  348.  So,  ordinarily, 
when  a  demand  must  be  made  or  notice  given,  merely  posting 
the  demand  or  notice  in  the  mail  would  not  be  a  communica- 
tion to  the  person  addressed,  and  would  be  inefi'ectual,  unless 
the  same  should  be  received:  Castner  v.  Farmers^  etc.  Ins.  Co.^ 
50  Mich.  273,  277;  Leake  on  Contracts,  21-24.  There  has 
been  much  discussion  as  to  the  time  when  the  acceptance  of 
a  contract  by  letter  takes  effect,  and  it  is  now  considered  by 
courts  in  England  that  the  ground  for  holding  that  such 
acceptance  takes  effect  from  the  posting  of  the  letter  is 
because  that  mode  of  accepting  is  to  be  deemed  to  have  been 
authorized  by  the  other  party  to  the  contract,  either  expressly 
or  by  implication;  and  that  the  doctrine  establishing  the 
acceptance  as  effectual  from  that  time  is  limited  to  cases 
where  acceptance  by  post  is  expressly  or  impliedly  author- 
ized: Household  etc.  Ins.  Co.  v.  Grant,  4  Ex.  Div.  216,  218, 
228;  Byrne  v.  Van  Tienhoven,  5  Com.  P.  Div.  344.  348;  Steven- 
son V.  McLean,  5  Q.  B.  Div.  347;  Leake  on  Contracts,  24. 

296  j,^  ^i,e  present  case  it  is  impossible  to  say  that  Shea 
or  tliose  acting  for  him  assented  in  advance  that  the  defend- 
ant, in  case  of  its  desiring  to  qualify  its  acceptance  of  the 
money  by  a  condition,  might  communicate  such  condition 
merely  by  posting  it  in  the  mail.  The  check  was  collected  in 
due  course,  and  its  final  payment  and  return  to  the  drawer 
afforded  a  voucher  for  the  payment  to  the  defendant.  Those 
acting  for  Shea  were  aware  that  the  money  was  retained  by 
the  defendant,  and,  if  the  conditional  receipt  miscarried  in 
the  mail,  or  for  any  reason  did  not  come  to  their  hands,  no 
communication  of  the  condition  was  made  to  them;  and  if 
so,  the  effect  of  the  retention  of  the  money  by  the  defendant 
was  to  waive  the  forfeiture. 

We  do  not  know  the  ground  on  which  tho  jury  proceeded 
in  rendering  their  verdict  for  the  plaintiff.  It  may  have  been 
either  on  the  ground  that  call  No.  71  was  not  shown  to  have 
been  valid,  or,  if  the  call  was  valid,  that  no  notice  was  given 
to  Shea  or  those  who  acted  for  him  that  the  defendant  would 
not  accept  the  payment  except  upon  condition.     We  have 
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only  to  do  with  the  questions  of  law  presented  to  us,  as  sepa- 
rate propositions.  Finding  no  error  in  the  rulings  uporv. 
these,  the  entry  must  be,  exceptions  overruled. 

Life  Insurance — Designating  Beneficiary. — An  assignment  of  a  valict 
policy  to  one  having  no  insurable  interest  in  the  life  insured,  or  the  naniing  of 
Buch  a  one  in  the  policy  as  the  beneficiary,  does  not  invalidate  it:  Equitable 
Life  Ins.  Co.  v.  Hazlewood,  75  Tex.  338;  16  Am.  St.  Rep.  893,  and  extended 
note  discussing  the  subject  at  length. 

Mutual  Benefit  Society— Burden  of  Proof  as  to  Validity  of  Assess- 
ment.— When  a  mutual  benefit  society  relies  upon  the  failure  of  any  mem- 
ber to  pay  his  assessment  as  a  forfeiture  of  his  membership  it  must  show 
aflBrmatively  that  the  assessment  was  made  in  the  mode  pointed  out  in  th» 
charter,  otherwise  the  member  will  not  be  iu  default:  American  Mul.  Aid 
Soc.  v.  Helium,  85  Ky.  1;  7  Am.  St.  Rep.  571.^ 

Life  Insurance — Waiver  of  Forfeitlre  by  Rf.ceivino  Overdue  Pre- 
mium.— The  acceptance  by  an  insurance  company  of  an  overdue  premium' 
is  a  waiver  of  the  condition  of  forfeiture  for  non]jaymeut  of  a  premium  when, 
due:  Mutual  Ben.  etc.  Co.  v.  Robertson,  59  111.  123;  14  Am.  Rep.  8;  Stylow  v. 
Wisconsin  Odd  Felloiva  etc.  In<.  Co.,  69  Wis.  224;  2  Am.  St.  Rep.  738,  and. 
note.  See,  also,  the  note  to  CoiUiueiUal  etc.  Ina.  Co.  v.  Yung,  3  Am.  St.  Rep>. 
637. 


Uggla  v.  West  End  Street  Eailway  Company., 

[160  Massachusetts,  351,] 

Negltoence — Presumption  of  From  Accident. — If  a  person  driving  in  a 
public  street  is  struck  by  a  broken  iron,  part  of  an  ear  used  to  clasp  a 
trolley  wire  and  apply  to  it  a  strain  from  the  guy,  in  order  to  keep  the 
trolley  wire  in  place  around  a  curve  and  over  a  track,  these  facta,  in  tha 
absence  of  other  evidence,  justify  and  require  the  jury  to  find  negligence 
on  the  part  of  the  defendant.  If,  however,  defendant  offers  evidence 
tending  to  show  due  care  on  its  part  in  the  selection  and  inspection  o£ 
its  apparatus,  then  it  is  for  the  jury  to  determine  from  all  the  evidence 
whether  defendant  waj  negligent  or  not. 

NiOLiaKNOE— Dboreb  of  Care  Required. — In  an  action  founded  npoa 
alleged  negligence  it  is  proper  to  instruct  the  jury  that,  in  determining 
the  question,  they  should  take  into  consideration,  as  one  of  the  most 
important  facts,  the  apparent  danger — what  would  happen  if  there  was 
a  failure  to  use  proper  care,  and  if  there  was  a  dangep  of  causing  loss  of 
life  or  of  great  seriona  bodily  injury  to  persons  traveling  upon  the  street,^ 
they  might  properly  say  that  reasonable  care  would  be  a  high  degree  of 
care,  because  it  would  be  the  degree  of  care  commensurate  with  the 
apparent  danger. 

M.  F.  Dickingon,  Jr.,  and  W.  B.  Sprout,  for  the  defendant. 

J.  D.  Long  and  C.  E.  Todd,  for  the  plaintiff. 

•*■  Barker,   J.      The   plaintiff,   while   driving  on    Park 
square,  in  Boston,  was  struck  by  a  broken  iron  attached  to  a 
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wire  guy.  The  iron  was  part  of  an  ear,  used  to  clasp  a  trol- 
ley wire  and  apply  to  it  a  strain  from  the  guy,  in  order  to 
keep  the  trolley  wire  in  place  around  a  curve  and  over  the 
defendant's  track.  The  ear  broke  with  the  strain,  and  one 
part  of  it  fell,  striking  the  plaintiff  on  his  head.  As  to  these 
facts,  there  was  no  dispute  at  the  trial,  and  there  was  no  other 
•evidence  that  the  defendant  was  in  fault.  There  was,  how- 
ever, other  evidence,  introduced  by  the  defendant,  that  it  was 
•not  guilty  of  negligence,  tending  to  show  that  the  break  was  a 
tjlean  break,  bright  in  color  and  appearance,  and  that  the 
iron  was  sound  all  through,  with  no  flaw  or  defect  in  it,  and 
also  that  the  whole  apparatus  was  manufactured  and  put  up 
by  a  manufacturer  of  the  highest  reputation;  that  the  ear  and 
guy  constituted  the  best  and  strongest  device  known  at  the 
time  for  keeping  trolley  wires  in  place;  that  the  defendant 
employed  a  corps  of  competent  superintendents,  foremen,  and 
inspectors,  who  inspected  the  whole  line  weekly,  including 
the  ears  and  their  attachments;  and  that  this  particular  part 
of  the  line  had  been  inspected  within  a  week  prior  to  the  acci- 
dent. 

•••  The  exceptions  taken  were  to  certain  portions  of  the 
charge  to  the  jury,  which  the  defendant  contends  were  wrong 
in  two  respects;  first,  as  to  the  weight  which  the  jury  should 
give  to  the  happening  of  the  accident  itself  as  evidence  of  the 
defendant's  negligence,  and  next,  because  the  charge  held 
the  defendant  to  too  high  a  degree  of  care. 

1.  The  part  of  the  charge  which  the  defendant  contends  is 
objectionable  on  the  first  ground  is  the  sentence  in  which  the 
presiding  justice,  after  having  recited  the  manner  in  which, 
as  was  conceded,  the  accident  occurred,  and  having  said  that 
if  nothing  further  appeared  it  would  -be  competent  for  the 
jury  to  find  negligence  on  the  part  of  the  defendant,  further 
said:  "The  plaintiff  must  prove  negligence,  but  when  he 
proves  the  facts  to  which  I  have  called  your  attention,  and 
nothing  else  appears  in  the  case,  a  jury  may  well  find,  and 
should  find,  negligence  on  the  part  of  the  defendant  corpora- 
tion." In  our  opinion,  this  was  a  correct  statement  of  the 
law.  No  one  but  the  defendant  was  responsible  for  the  safety 
of  its  apparatus,  and  from  the  circumstances  of  the  accident 
it  would  not  be  reasonable  to  infer  that  it  was  due  to  the  care- 
less or  willful  act  of  any  third  person,  or  to  any  cause  except 
the  failure  of  the  apparatus  to  support  the  strain  to  which  it 
w;!S  sul'jccted  in  the  use  for  which  it  was  designed  and  wliich 
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Vf&B  made  of  it  by  the  defendant.  If  the  defendant  should 
offer  no  explanation  of  the  breaking,  and  no  evidence  that  it 
had  taken  pains  to  make  the  apparatus  safe,  the  only  proper 
inference  would  be  that  it  had  not  taken  reasonable  care  to 
make  the  apparatus  safe,  and  the  jury  should  find  negligence 
on  its  part. 

Aside  from  this,  the  charge  was  not  open  to  exception 
because  of  the  sentence  quoted,  for  the  reason  that  the  sen* 
tence,  other  facts  than  those  with  which  it  dealt  having  been 
testified  to,  did  not  purport  to  give  the  rule  which  the  jury 
were  to  apply  to  the  question  of  the  defendant's  negligence, 
but  was  a  preliminary  statement  calling  the  attention  of  the 
jury  to  the  degree  of  weight  and  importance  to  be  attached 
to  certain  admitted  facts  (see  Durant  v.  Burt,  98  Mass.  161, 
168),  and  the  charge  further  clearly  instructed  them  to  con- 
sider the  question  of  the  defendant's  negligence  in  the  light 
of  all  the  evidence  in  the  case. 

2.  The  charge  was  correct  in  its  statement  of  what  would 
be  '**  reasonable  care  on  the  part  of  the  defendant.  The 
jury  were  instructed  that  in  determining  that  question  they 
should  "take  into  consideration,  as  one  of  the  most  important 
things,  the  apparent  danger — what  would  be  likely  to  hap- 
pen if  there  was  a  failure  to  use  proper  care.  If  the  danger 
is  a  danger  of  causing  the  loss  of  life,  causing  death  or  serious 
bodily  injury  to  persons  traveling  upon  the  street,"  they  were 
told  they  might  "  properly  say  that  reasonable  care  would  be 
f»  high  degree  of  care,  because  it  would  be  the  degree  of  care 
commensurate  with  the  apparent  danger."  These  instruc- 
tions were  in  accordance  with  the  rule  often  stated  by  this 
court,  as  in  Hutchinson  v.  Boston  Gas  Light  Co.,  122  Mass. 
219,  222,  "that  the  vigilance  and  attention  required  must 
conform  to  the  nature  of  the  emergency  and  the  danger  to 
which  others  may  be  exposed,  and  is  always  to  be  judged  of 
according  to  the  subject  matter,  the  danger  and  force  of  the 
material  under  the  defendant's  charge." 

Exceptions  overruled.        

Neoliobnck— Phrshmption  From  Happknino  of  Accidint. — Thia  qnes- 
tion  is  fully  discusaod  in  the  monographio  note  to  Phiiadelpfiia  etc  R.  R.  Co. 
V.  Anileiium,  20  Am.  St.  Rep.  490-495,  and  the  note  to  Fleming  v.  PUUfntnjh, 
etc.  Ity.,  38  Am.  St.  Rep.  838,  where  the  lattur  cases  in  the  series  on  the  8ul> 
ject  are  collected. 

Nrougrnck— Drgrkr  op  Cars  Rrquirkd. — The  degree  of  care  to  he 
used  in  any  given  case,  to  avoid  the  imputation  of  ucgligouoe,  muat  be  accord- 
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ing  to  the  circumstances,  or  in  proportion  to  the  danger;  Jncknonville  etc.  Ry. 
Co.  T.  Peninmlar  Land  tie.  Co.,  27  Fla.  1;  Ellis  v.  Lake  SItore  etc.  R.  R.  Co., 
138  P».  St.  50G;  21  Am.  St.  Rep.  914;  Howton  etc.  Ry.  Co.  v.  Doczer,  70 
Tex.  530;  8  Am.  St.  Rep.  615;  Hays  v.  Oaimville  etc.  Ry.  Co.,  70  Tex.  G02; 
8  Am.  St.  Rep.  C21;  BarreU  v.  Southern  Pac.  Co.,  91  Cal.  296;  25  Am.  St. 
Rep.  186,  and  note;  Baltimore  etc.  R.  R.  Co.  v.  Woodruff,  4  Md.  242;  59  Am. 
Dec.  72;  Penntylvania  R.  R.  Co.  v.  Ogier,  35  Pa.  St  60;  78  Am.  Dec.  322, 
and  note.  What  is  due  or  reasonable  care  depends  on  the  subject  matter  ta 
which  care  is  to  be  applied,  and  the  attendant  circumstances:  Davis  v.  Wins- 
low,  51  Me.  264;  81  Am,  Dec.  573;  Butterjield  v.  Westei-n  B.  R.  Cwp.,  10 
Allen,  532;  87  Am.  Deo.  678,  and  note. 


O'Regan  v,  Cunard  Steamship  Company. 

[160  Massachusetts,  SM.] 

Conflict  op  Laws— Contract  With  Common  Carrier,  Whbri  Dkkmsd 
To  Bk  Made,  and  By  What  Laws  Governed. — If,  in  consideration  of 
a  sum  paid,  a  receipt  is  given  in  Massachusetts  stating  that  it  is  for  the 
steerage  passage  of  a  person  named  in  the  receipt,  by  any  steamer  of  a 
line  in  which  there  may  be  room  for  transportation  on  this  ticket  from 
Queeuslown  to  Boston,  that  to  secure  passage,  a  notice  of  intention  to 
•mbark  must  be  given,  and  that,  if  the  passenger  should  decline  coming, 
the  money  will  be  returned,  less  commissions,  and  if  the  intended  pas- 
senger gives  notice  of  her  intention  to  embark,  and,  before  taking  passage, 
surrendered  the  paper  given  in  Massachusetts,  and  received  in  place 
thereof  a  passenger's  contract  ticket  stating  the  name  of  the  vessel,  the 
port  of  destination,  the  date  of  sailing,  and  giving  the  full  details  of 
the  contract,  including  certain  conditions  exempting  the  carrier  from 
liability  for  injuries,  though  received  by  the  passenger  from  its  negli- 
gence, this  last  ticket  takes  the  place  of  the  prior  papers,  and  becomes 
the  contract  between  the  passenger  and  the  carrier,  and  if  the  condi* 
tions  of  exemption  from  liability  are  valid  in  the  place  where  the  ticket 
was  issued,  then  the  passenger  cannot  recover  for  negligence,  though 
such  conditions  were  invalid  by  the  law  of  the  state  where  the  money 
was  paid  and  the  original  receipt  therefor  given. 

Carriers — Conditions  in  Ticket.— One  accepting  a  ticket  from  a  carrier 
is  bound  by  the  conditions  therein,  though  she  did  not  and  could  not 
read  it.  It  was  her  duty  to  ascertain  its  contents  if  she  cared  to  know  her 
rights. 

Conflict  of  Laws. — A  Stipulation  Relieving  a  Carrier  From  Lia- 
bility FOR  Negligence,  though  against  the  policy  of  our  law,  is  not 
immoral  or  illegal,  and,  if  valid  in  another  country  where  it  was  made, 
will  be  enforced  by  our  courts. 

Tort  for  personal  injury  to  the  plaintiff.  In  March,  1891^ 
the  plaintiff's  daughter  applied  in  Boston  to  an  agent  of  the 
defendant  for  the  purchase  of  a  steerage  pas-^tage  ticket  for  tlie 
plaintiff  from  Qneenstown  to  Boston,  and  tliere  paid  twenty 
dollars,  the  full  price  of  such  ticket,  and  received  from  the 
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agent  two  tickets,  one  of  which  contained  the  defendant's 
name,  stated  the  receipt  of  the  twenty  dollars  for  the  steerage 
passage  of  the  person  named  on  the  margin,  who  was  the 
present  plaintiff,  "by  any  steamer  of  this  line  in  which  there 
may  be  room  after  presentation  of  this  ticket,  and  that  to 
secure  passage,  the  accompanying  notice  of  intention  to 
embark  must  be  sent  at  least  eight  days  in  advance"  to  the 
company,  and  that  "this  ticket  is  subject  to  the  conditions 
indorsed  hereon,"  One  of  these  conditions  was  that  the  com- 
pany should  not  be  "liable  for  loss  of  or  injury  to  the  pas- 
senger or  his  luggage,  whether  arising  from  negligence  of  the 
company's  servants,  whether  on  board  the  steamer  or  not." 
The  other  paper  was  a  memorandum  of  a  ticket  issued  by  the 
agent  for  steerage  passage  by  the  defendant's  line  in  favor  of 
plaintiff,  and  stated,  that  "should  the  above  passenger  decline 
coming  the  money  will  be  refunded,  less  agent's  commission, 
on  production  of  this  memorandum  and  corresponding  ticket," 
This  latter  paper  was  kept  by  the  daughter,  and  the  other 
forwarded  to  the  plaintiff  at  Cork.  The  daughter  also  trans- 
mitted to  plaintiff  a  notice  of  intention  to  embark,  which  had 
been  given  to  the  daughter  by  the  agent  at  the  time  the  passage 
ticket  was  purchased.  In  September  the  plaintiff  went  to  the 
office  of  the  defendant  at  Cork,  and  there  presented  the  first- 
named  paper  and  the  notice  of  an  intention  to  embark,  and  told 
the  agent  that  she  wished  to  take  passage  on  September  25th. 
He  thereupon  took  up  these  papers,  and  gave  another  paper 
in  return  therefor,  and  told  her  to  call  again  on  the  following 
Wednesday.  At  that  time  she  did  call,  and  received  in  ex- 
change for  the  paper  last  given  another  paper,  with  instructions 
to  present  it  at  the  defendant's  office  in  Queenstown.  She 
did  as  thus  instructed,  and  at  the  office  in  Queenstown  re- 
ceived in  exchange  still  another  paper,  containing  the  defend- 
ant's name  on  the  heading,  and  also  the  words,  "  Passenger's 
Contract  Ticket."  This  ticket  recited  the  name  of  the  steam- 
ship, the  port  of  destination,  the  date  of  sailing,  that  the 
plaintiff  should  be  provided  with  a  steerage  passage  to,  and 
shall  be  landed  at,  the  port  of  Boston."  It  also  contained 
full  provisions  respecting  the  board  during  the  voyage,  and 
recited  that  it  was  subject  to  the  conditions  set  forth  on  the 
back  thereof,  which  were  the  same  as  those  indorsed  on  the 
first  paper.  This  last  paper  or  ticket  was  taken  up  by  the  de- 
fendant at  the  time  it  purinitted  the  plaintiff  to  take  passage 
at  Queenstown.     When  the  daughter  purchased  the  passage, 
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her  attention  was  not  called  to  any  of  the  conditions,  and  she 
did  not  read  the  paper  nor  know  any  of  the  conditions  therein 
limiting  the  liability  of  the  defendant  The  plaintiff  was  not 
notified  of  any  of  the  conditions  otherwise  than  by  their  being 
printed  on  the  ticket,  and  she  did  not  and  could  not  read  the 
ticket.  The  only  money  paid  in  the  transaction  was  that 
received  by  the  defendant's  agent  in  Boston.  By  the  British 
law  it  is  conceded  that  carriers  of  passengers  may,  by  a 
special  contract,  exempt  themselves  from  liability  to  injury 
to  passengers  resulting  from  the  negligence  of  their  servants, 
but  the  law  of  Massachusetts  is  otherwise.  The  trial  judge 
ruled,  as  a  matter  of  law,  that  the  plaintiff  was  not  entitled  to 
recover,  and  directed  a  verdict  for  the  defendant.  The  case 
was  then  presented  to  the  appellate  court  that  a  judgment 
might  be  entered  on  this  verdict  if  the  ruling  of  the  trial  court 
was  right,  otherwise  that  a  new  trial  might  be  ordered. 

A.  F.  Hayden,  for  the  plaintiff. 

O.  Putnam  and  T.  Russell,  for  the  defendant. 

■'*  Knowlton,  J.  The  plaintiff  was  sent  for,  and  the  price 
for  her  passage  was  paid  by  one  of  her  daughters,  a  resident 
of  Boston.  It  does  not  distinctly  appear  by  the  report  whether 
the  daughter,  in  paying  for  the  passage,  acted  for  herself  or 
as  an  agent  for  the  plaintiff,  but  the  case  has  been  argued  by 
the  plaintiff's  counsel  as  if  the  plaintiff  was  the  original  con- 
tracting party  acting  through  her  daughter  as  her  agent.  It 
is  a  natural  inference  from  the  language  of  the  report,  that 
the  daughter  paid  the  money  and  made  the  contract  in  Boston 
as  a  principal,  but  for  the  benefit  of  her  mother.  Perhaps 
this  is  not  very  important,  for  if  the  defendant  contracted 
with  the  daughter  to  carry  the  plaintiff  it  would  owe  the 
plaintiff  the  duty  to  use  proper  care  for  her  safety  as  a 
passenger  as  well  as  if  the  contract  were  made  with  the 
plaintiff  herself. 

The  first  question  in  the  case  is  whether  the  contract  made 
in  Boston,  or  the  more  definite  agreement  subsequently  made 
in  Cork,  is  the  contract  by  which  the  rights  of  the  parties  are 
to  be  determined.  The  contract  made  in  Boston  was  not  an 
»60  agreement  that  the  plaintiff  should  take  passage,  and 
that  the  defendant  should  carry  her  to  Boston  at  all  events. 
It  gave  an  option  to  the  plaintiff  to  be  carried  or  not,  as  she 
might  choose,  and,  if  her  decision  should  finally  be  adverse 
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to  coming,  it  bound  the  defendant  to  pay  back  the  money,  less 
the  agent's  commission.  It  did  not  state  when  or  by  what 
steamer  the  plaintiff  would  come,  or  whether  she  would  come 
at  all,  and  it  could  not  be  known  whether  it  would  ever  be  the 
duty  of  the  defendanit  to  carry  her  until  she  should  first  deter- 
mine whether  she  wished  to  come.  As  soon  as  she  gave  the 
notice  of  her  intention  to  embark  in  accordance  with  the  terms 
of  the  original  contract  she  became  entitled  to  a  steerage 
passage  on  the  next  steamer  sailing  for  Boston.  If  nothing 
else  had  occurred  her  rights  would  have  been  finally  fixed 
by  the  contract  made  in  Boston;  but  if  the  parties  chose,  it 
was  proper  for  them  to  make  a  new  and  more  definite  con- 
tract, containing  provisions  in  regard  to  what  before  had  been 
left  indefinite  and  uncertain.  The  giving  of  the  notice  of 
intention  to  embark,  the  assignment  of  the  plaintiff  to  a 
particular  steamer,  and  the  giving  up  of  the  old  contract  by 
both  parties,  were  a  sufficient  consideration  for  the  making  of 
the  new  one.  If  the  plaintiff,  through  her  daughter  as  agent, 
was  the  original  contracting  party  at  Boston  it  is  very  clear 
that  she  could  consent  to  give  up  the  old  contract  and  sub- 
stitute a  new  one  for  it.  If  the  contract  made  in  Boston  was 
her  daughter's  contract,  and  not  hers,  it  was  of  a  kind  which 
contemplated  the  use  of  it  by  her  for  her  own  benefit,  as  evi- 
dence of  the  ownership  of  a  valuable  right  personal  to  herself. 
Through  the  original  contract  she  was  brought  into  the 
position  of  a  person  entitled  to  passage  on  the  defendant's 
steamer.  As  a  person  holding  a  ticket  entitling  her  to  a 
steerage  passage  on  some  steamer  of  the  defendant,  it  was 
competent  for  her,  before  becoming  a  passenger,  in  connection 
with  the  notification  of  intention  to  embark,  to  enter  into  a 
new  and  more  definite  arrangement  with  the  defendant  in 
regard,  not  only  to  the  steamer  on  which  she  should  come,  but 
also  to  other  things  affecting  her  interests,  and  to  give  up  her 
rights  under  the  original  paper,  and  to  take  a  new  contract 
stating  more  fully  the  rights  and  duties  of  the  parties.  As 
the  holder  of  a  personal  ticket  procured  and  paid  for  by  her 
daughter,  she  could  ■**  do  this  as  well  as  if  she  had  bought 
the  ticket  herself.  Before  the  making  of  the  new  contract 
the  plaintiff  had  no  definite  agreement  with  the  defendant  in 
regard  to  her  board  during  the  voyage,  and  the  stipulations 
in  regard  to  that,  and  other  things,  with  the  cancellation  of 
the  old  ticket,  furnished  a  vnhiahle  consideration  for  the  sul)- 
Btitution  of  a  new  otic.     After  the  new  one  was  issued  and 
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accepted  Ibe  riglits  of  the  parties  were  governed  by  it.  It 
was  made  in  Great  Britain,  and  it  is  governed  by  English 
Jaw.  It  was  not  a  mere  check,  but  was  a  contract  by  which 
the  plaintifT  was  bound,  even  if  she  did  not  read  it.  It  was 
iher  duty  to  ascertain  its  contents,  if  she  cared  to  know  her 
rights:  Fonseca  v.  Cunard  Steamship  Co.,  153  Mass.  553;  25 
Am.  St.  Rep.  660.  Although  the  stipulation  relieving  the 
<Jefendant  from  liability  for  injuries  resulting  from  the  negli- 
,gence  of  "its  servants  is  against  the  policy  of  our  law,  it  is  not 
immoral  or  illegal,  and  it  being  valid  in  Great  Britain,  where 
it  was  made,  it  will  be  enforced  on  principles  of  comity  by 
-our  courts:  Milliken  v.  Pratt,  125  Mass.  374;  28  Am.  Rep. 
241;  Scudder  v.  Union  Nat.  Bank,  91  U.  S.  406;  Fonseca  v. 
Cunard  Steamship  Co.,  153  Mass.  553;  25  Am.  St.  Rep.  660, 
and  cases  there  cited. 

If  the  rights  of  the  parties  had  been  left  to  stand  on  a  con- 
tract made  in  Boston  to  transport  thither  a  passenger  from 
^ueenstown,  in  Ireland,  on  a  British  ship,  a  question  would 
have  been  involved  which  we  have  no  occasion  now  to  con- 
sider. 

Judgment  on  the  verdict.    

C!oNFLiCT  OP  Laws — Contract  With  Carrier,  Whkrk  Drbmed  Made. — 
A  contract  with  a  common  carrier,  made  in  New  York,  and  to  be  performed 
there,  releasing  the  carrier  from  responsibility  for  negligence,  will  be  en- 
forced in  this  state,  and  if  no  recovery  can  be  had  nnder  such  contract  in 
!New  York,  none  can  be  had  here:  Forejmugh  v.  Delaware  etc.  R.  R.  Co.,  128 
Pa.  St.  217;  15  Am.  St.  Rep.  672.  A  person  while  riding  on  a  railway  oi 
the  state  of  New  York  on  a  ticket  entitling  him  to  passage  between  two 
-stations  situated  in  that  state  was  injured  on  a  portion  of  the  road  which 
passes  through  Pennsylvania.  It  was  held  that  the  contract  was  deemed 
made  with  reference  to  the  laws  of  New  York,  and  that  a  Pennsylvania 
statute  limiting  the  amount  of  recovery  in  such  cases  could  not  affect  the 
damages  in  that  case:  Dyke  v.  Erie  Ry.  Co.,  45  N.  Y.  113;  6  Am.  Rep.  43. 
•  One  who  purchased  a  railroad  ticket  from  New  York  to  Philadelphia,  from 
a  person  who  was  not  an  authorized  agent  of  the  company,  may  maintain  an 
-action  against  the  company  for  refusal  to  carry  him,  the  sale  being  legal  in 
/New  York,  though  forbidden,  under  penalty,  in  Philadelphia:  Sleeper  v. 
Fennaylvania  R.  R.  Co.,  100  Pa.  St.  259;  45  Am.  Rep.  380.  A  contract 
'made  in  England  for  the  carriage  of  a  passenger  to  the  United  States, 
"though  regarded  by  the  laws  of  this  state  as  against  public  policy,  and  void, 
^will  be  enforced  here,  if  not  illegal  nor  immoral:  Fonseca  v.  Cunard  8.  S. 
<!o.,  153  Mass.  553;  25  Am.  St.  Rep.  660. 

Carriers — Tickets— Bikdino  Effect  of. — One  who  accepts  a  passenger 
vcontiact  ticket  containing  elaborate  provisions  regarding  the  rights  of  the 
passenger  during  carriage  is  bound  by  them,  whether  he  reads  them  or 
not:  Fonseca  v.  Cunard  S.  S.  Co.,  153  Mass.  653;  25  Am.  St.  Kep.  660,  and 
note;  Eddy  y.  Harris,  78  Tex.  661;  22  Am.  St.  Rep.  88.     The  purchaser  of 
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«  railway  passenger  ticket  does  not  bind  himself  to  all  of  its  terms  by  its 
mere  acceptance,  in  the  absence  of  actual  knowledge  of  them,  thongh  he 
bought  the  ticket  at  a  reduced  rate,  but  at  the  rat«  usual  to  persons  of  the 
class  of  passengers  to  which  he  belonged:  Kent  J.  Bakimort  etc.  R.  R.  Co., 
45  Ohio  St.  284;  4  Am.  St.  Rep.  539,  and  note  with  the  cases  collected^ 
See,  further,  the  extended  note  to  Kanaaa  City  tte.  R.  R.  Co.  r.  Rodebaugh, 
6  Am.  St.  Rep.  727. 


Springfield  Institution  for  Savings  v.  Copeland. 

[160  MASSACHrSBTTS,  380.] 

Husband  and  Wife.— No  Presumption  of  a  Gift  From  a  Wifb  to  Her 
Husband  Arises  from  the  fact  that  he  deposited  in  a  bank,  in  his  own 
name,  by  her  permission,  her  moneys,  under  circumstances  indicating 
that  they  were  deposited  in  this  manner  for  convenience,  until  they 
could  be  invested  for  her  benefit,  or  for  that  of  her  husband. 

Trustee  and  Beneficiary — Following  Trust  Funds. — Whether  a  dispo- 
sition of  trust  funds  be  rightful  or  wrongful,  the  beneficial  owner  is  enti> 
tied  to  the  proceeds,  whatever  be  their  form,  if  he  can  identify  them. 
If  they  cannot  be  identified,  because  they  are  mingled  with  the  moneys 
of  the  trustee,  then  the  beneficiary  is  entitled  to  a  charge  upon  the  new 
investment  to  the  extent  of  the  trust  money  traceable  in  it. 

Husband  and  Wife. — If  Moneys  Are  Deposited  in  a  Bank  in  the  Name 
OF  Husband  and  W^ife,  subject  to  withdrawal  by  either,  they  belong  to 
her  on  the  death  of  her  husband  leaving  her  surviving. 

Husband  and  Wife. — If  Permanent  Securities  Purchased  With  thb 
Moneys  of  a  wife  are  placed  in  the  name  of  her  husband  with  her 
assent,  she  will  be  presumed  to  have  intended  them  to  be  his  property; 
but  shares  of  stock  so  purchased,  and  marked  ou  the  back  with  her  ini* 
tials,  are  presumed  to  belong  to  her  estate. 

H.  C.  Bliss,  for  Geraldine  G.  Strout 
A.  M.  Copeland,  pro  se. 

aso  Field,  C.  J.  The  first  suit  is  a  bill  of  interpleader  to 
determine  whether  certain  sums  of  money  deposited  with  the 
Springfield  Institution  for  Savings  in  the  names  of  "S.  J..and 
U.  M.  Goodenough,  subject  to  withdrawal  by  either,"  amount- 
ing to  $976.96,  with  the  interest  thereon,  belong  to  the  estate 
•***  of  Samuel  J.  Goodenough,  or  to  the  estate  of  Urania  M. 
Goodenough,  his  wife. 

The  second  suit  is  a  bill  in  equity,  by  the  administratrix, 
with  the  will  annexed,  of  the  estate  of  Mrs.  Goodenough, 
against  the  administrntor  of  the  estate  of  Mr.  Goodenough,  to 
compel  the  transfer  to  the  plaintiff  of  certain  shares  of  stock 
and  of  certain  bonds  standing  in  the  name  of  Mr.  Goode- 
nough, on  the  ground  that  they  were  purchased  with  the  pro- 
ceeds of  the  sale  of  securities  belonging  to  Mrs.  Goodenough. 
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The  third  suit  is  a  bill  in  equity,  by  the  administratrix,  mih. 
the  will  annexed,  of  the  estate  of  Mrs.  Goodenoug^li,  nj;::iii»£. 
the  administrator  of  the  estate  of  Mr.  Goodenough  ami  tlic» 
Springfield  Five  Cents  Savings  Bank,  to  compel  the  payment 
to  the  plaintiff  of  the  sum  of  $1,000,  deposited  in  said  savings 
bank  in  the  names  of  "  S.  J.  and  Urania  M.  Goodenough, 
either  to  draw  whole  or  part,"  with  the  interest  thereon,  on 
the  ground  that  the  money  deposited  was  the  property  of  Mrs. 
Goodenough. 

The  fourth  suit  is  a  bill  in  equity,  by  the  administratrix, 
with  the  will  annexed,  of  the  estate  of  Mrs.  Goodenough, 
against  the  administrator  of  the  estate  of  Mr.  Goodenough 
and  the  John  Hancock  National  Bank,  to  con)pcl  an  assign- 
ment to  the  plaintiff  of  the  money  standing  to  tlie  credit  of 
Mr.  Goodenough  on  the  books  of  the  bank,  or  to  compel  the 
bank  to  pay  the  amount  to  the  plaintiff,  on  the  ground  that 
the  money,  although  deposited  in  the  name  of  Mr.  Goode- 
nough, was  the  money  of  Mrs.  Goodenough. 

Mr.  Goodenough  died  intestate  on  Pecember  28,  1891,  and 
his  estate  has  been  represented  insolvent.  Mrs.  Goodenough 
died  on  January  20,  1892,  leaving  a  will,  which  has  been 
duly  admitted  to  probate.  The  suits  were  sent  to  a  master  to 
find  the  facts,  and  have  been  reserved  upon  his  report  and  an 
agreed  statement  of  facts. 

With  the  exception  of  $100  deposited  in  the  Springfield 
Institution  for  Savings  on  August  6,  1884,  all  the  money 
deposited  in  both  savings  banks  was  drawn  by  Mr.  Goode- 
nough on  February  18,  1890,  from  the  deposit  in  the  John 
Hancock  National  Bank.  It  is  found  that  Mr.  Goodenough 
"  kept  an  account  at  said  John  Hancock  National  Bank,  in 
his  own  name,  from  October,  1883,  to  the  time  of  his  death — 
December  28,  1891."  On  »«*  February  1,  1890,  the  balance 
to  his  credit  in  this  bank  was  $89.65;  and  on  the  morning  of 
February  12,  1890,  it  was  $51.65.  Afterwards,  on  the  same 
day,  he  deposited  in  this  bank  $15,093.62,  which  was  the  pro- 
ceeds of  a  check  payable  to  the  order  of  Mrs.  Goodenough, 
given  to  her  in  part  payment  of  the  legacy  to  her  contained 
in  the  will  of  Noble  Maxwell.  On  February  18,  1890,  Mr. 
Goodenough  also  deposited  in  this  bank  $360,  which,  on  the 
finding  of  the  master,  must  be  taken  to  have  been  the  pro- 
ceeds of  the  sale  of  three  shares  of  Sagadahock  Bank  stock 
belonging  to  Mrs.  Goodenough.  As  we  read  the  master's 
report  and  the  agreed  facts,  there  is  no  clear  evidence  that 
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any  of  the  money  deposited  with  this  bank  was  ever  the  prop- 
erty of  Mr.  Goodenough.  The  greater  part  in  number  and 
amount  of  the  deposits  are  shown  to  have  been  Mrs.  Goode- 
nough'B  property.  It  simply  does  not  appear  whether  the 
other  deposits  came  from  his  or  her  property.  It  is  agreed 
that,  from  February  12,  1890,  to  the  time  of  his  death,  h& 
"owned  no  property  of  any  amount,  except  his  interest  in  the 
money  and  securities  in  these  suits."  It  is  found  that  there 
was  deposited  in  this  bank  about  $31,000,  between  February 
1,  1890,  and  the  death  of  Mr.  Goodenough,  of  which  about 
$24,500  "  came  from  either  the  income  or  proceeds  of  sale  of 
Mrs.  Goodenough's  property."  It  is  agreed  '*that  prior  to 
February  12,  1890,  said  Goodenough  had  deposited  in  said 
bank  several  thousand  dollars  of  money,  which  appears  to 
have  come  from  the  legacy  of  Noble  Maxwell;  [and]  there 
was  no  evidence  that  he  had  withdrawn  any  considerable  part 
of  the  money,  deposited  as  aforesaid  for  the  use  of  Mrs. 
Goodenough,  up  to  the  time  of  his  death." 

The  first  question  is,  whether  it  should  be  inferred  that  Mrs, 
Goodenough  intended  to  give  to  her  husband  all  the  moneys 
deposited  in  his  name  with  the  John  Hancock  National  Bank. 
The  master  has  found  that,  "apparently  they  were  both  con- 
versant with,  and  approved  of,  the  management  of  their  re- 
spective financial  affairs."  Mrs.  Goodenough  kept  no  bank 
account  in  her  own  name.  It  appears  that  they  jointly 
''hired  a  deposit  box  in  the  vault  of  the  Springfield  Safe 
Deposit  and  Trust  Company,  ....  each  having  a  key 
thereto,"  and  that  in  this  box  were  kept  the  savings  bank 
books,  the  certificates  of  stock,  and  other  securities  standing 
in  the  name  of  each. 

•*•  If  the  law,  as  declared  in  Marshall  v.  Jaquith,  134  Mass. 
138,  be  applicable  to  a  gift  by  a  wife  of  her  separate  property 
directly  to  her  husband,  upon  which  we  express  no  opinion,, 
the  facts  in  the  cases  now  before  us  do  not  show  an  effectual 
gift  of  the  money  deposited  with  the  John  Hancock  National 
Bank,  because  the  husband  died  before  the  wife:  See  Porter 
V.  Wakefield^  146  Mass.  25;  Stivipson  v.  Achorn,  158  Mass. 
342.  In  Jacobs  v.  Hesler,  113  Mass.  157,  it  is  said:  "When  a 
wife,  with  her  own  hand,  pays  money  of  her  separate  property 
to  her  husband  there  is  no  presumption  that  he  receives  it  ir> 
trust  for  her,  but  the  burden  is  on  her  to  prove  the  fact.  It> 
the  absence  of  such  proof  the  money  must  be  deemed  to  have 
been  given  to  him  with  the  intention  that  it  should  be  applied 
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to  the  nee  or  benefit  of  either  or  both  of  them,  at  his  discre- 
tion": See  Clark  ▼.  Patteraon,  158  Mass.  388;  35  Am.  St.  Rep. 
498.  There  are  also  cases  in  wjiich  the  wife  has  mingled  her 
separate  property  with  that  of  her  husband  under  such  circum- 
etances  that  she  has  been  held  to  have  lost  it,  or  lost  the  right 
to  recover  it:  Kelly  v.  Drew,  12  Allen,  107;  90  Am.  Dec.  138; 
McCluskey  v.  Provident  Inst,  for  Savings,  103  Mass.  300:  Bas- 
tett  V.  Bassett,  112  Mass.  99;  Kneil  v.  Egleston,  140  Mass.  202; 
Woodward  v.  Spurr,  141  Mass.  283. 

We  think,  however,  that  the  most  reasonable  inference  from 
the  facte  found  or  agreed  in  the  cases  at  bar  is,  that  the  wife 
intended  neither  to  give  nor  to  lend  to  her  husband  the  money 
which  he  deposited  in  his  own  name  in  the  John  Hancock 
National  Bank,  but  that  she  permitted  it  to  be  deposited  in 
this  manner  for  convenience  until  it  should  be  invested,  with 
the  intention  that  it  might  be  used  for  her  own  benefit  or  that 
of  her  husband.  It  is  evident  that  the  whole  of  the  balance 
of  $748.94,  standing  to  the  credit  of  Mr.  Goodenough  on  the 
books  of  the  John  Hancock  National  Bank,  together  with 
what  has  heretofore  been  expended  for  the  use  of  Mrs.  Good- 
enough,  including  the  deposits  in  the  savings  banks,  will  not 
make  up  the  amount  of  her  money  which  is  shown  to  have 
been  deposited  in  that  bank,  and  that,  so  far  as  appears,  all 
the  money  which  remains  in  that  bank  is  her  money,  unless 
she  has  effectually  given  it  to  him. 

The  principles  which  govern  a  case  of  this  kind  are  consid- 
ered in  In  re  HalletVs  Estate,  L.  R.  13  Ch.  D.  696,  and  in 
^^^  National  Bank  v.  Insurance  Co.,  104  U.  S.  54.  In  the 
latter  case,  it  is  said  in  the  opinion  that  the  modern  doctrine 
of  equity,  as  regards  property  disposed  of  by  persons  in  a 
fiduciary  position,  is  as  follows:  "Whether  the  disposition  of 
it  be  rightful  or  wrongful,  the  beneficial  owner  is  entitled  to 
the  proceeds,  whatever  be  their  form,  provided  only  he  can 
identify  them.  If  they  cannot  be  identified  by  reason  of  the 
trust  money  being  mingled  with  that  of  the  trustee,  then  the 
<e8tui  que  trust  is  entitled  to  a  charge  upon  the  new  invest- 
ment to  the  extent  of  the  trust  money  traceable  into  it;  that 
there  is  no  distinction  between  an  express  trustee  and  an 
agent,  or  bailee,  or  collector  of  rents,  or  anybody  else  in  a 
fiduciary  position;  and  that  there  is  no  diff'erence  between 
investments  in  the  purchase  of  lands,  or  chattels,  or  bonds,  or 
loans,  or  moneys  deposited  in  a  bank  account ":  See  Farmerif 
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etc.  Nat.  Bank  v.  King,  57  Pa.  St.  202;  98  Am.  Dec.  21 5j  Van 
Alen  V.  American  Nat.  Bank,  52  N.  Y.  1. 

In  accordance  with  this  doctrine,  we  are  of  opinion  that,  on 
the  facts  found  and  agreed,  there  must  be  a  decree  for  the 
plaintiff  in  the  fourth  case  for  the  whole  of  the  balance  in  the 
John  Hancock  National  Bank. 

The  deposits  in  the  savings  banks,  one  in  the  names  of 
*'S.  J.  and  U.  M.  Goodenough,  subject  to  withdrawal  by 
either,"  and  the  other  in  the  names  of  "  S.  J.  and  Urania  M. 
Goodenough,  either  to  draw  whole  or  part,"  must  be  taken  to 
show  either  an  intention  on  the  part  of  the  depositors — the 
persons  named  being  husband  and  wife — that  the  amount 
deposited,  if  not  withdrawn  in  the  lifetime  of  both,  should 
belong  to  the  survivor,  or  the  same  inference  is  to  be  drawn 
as  in  the  case  of  the  deposit  in  the  John  Hancock  National 
Bank.  In  either  view,  the  title  now  would  be  in  the  represent- 
ative of  the  wife's  estate:  See  Draper  v.  Jackson,  16  Mass.  480; 
Fisk  V.  Cushman,  6  Cueh.  20;  52  Am.  Dec.  761;  Marshall  v. 
Jaquithy  134  Mass.  188;  Phelps  v.  Simons,  159  Mass.  415;  38 
Am.  St.  Rep.  430.  It  is  plain  that  all  but  $100  came  from 
the  property  of  Mrs.  Goodenough.  There  is  no  direct  evi- 
dence who  deposited  this  $100,  or  whose  money  it  was,  or 
where  it  came  from,  and  the  bank  books  were  kept  in  the  pos- 
session of  both.  It  was  deposited  on  August  6,  1884,  which 
was  after  Mrs.  Goodenough  began  to  receive  portions  of  her 
legacy  from  the  executor  of  Mr.  Maxwell.  If  any  '®*  infer- 
ence is  to  be  drawn  from  the  facts  found  by  the  master,  it  is 
that  it  was  the  wife's  money.  The  representative  of  Mr. 
Goodenough's  estate  does  not  offer  any  evidence  tending  to 
show  that  it  was  ever  his  property.  As  from  the  form  of  the 
deposits,  the  wife,  after  the  husband's  death,  could  have 
drawn  all  the  money  from  each  savings  bank,  and  as  it  was 
probably  all  hers  originally,  we  think  that  in  these  two  suits 
there  must  be  a  decree  for  the  whole  amount  in  favor  of  the 
administratrix,  with  the  will  annexed,  of  the  estate  of  Mrs. 
Goodenough. 

So  far  as  Mr.  Goodenough  has  used  her  money  for  his  own 
benefit,  with  her  assent,  his  estate  cannot  now  be  held  account- 
able for  it.  The  most  difficult  question  is  whether  it  is  to  be 
inferred  or  presumed  that  the  securities  standing  in  his  name, 
or  marked  with  the  initial  letters  of  his  name,  which  are 
shown  to  have  been  bought  with  the  proceeds  of  her  property, 
were  put  in  his  name  with  her  assent,  and  with  the  intention 
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that  they  should  become  his  property.  The  master  has  found, 
in  effect,  that  she  knew  of,  and  assented  to,  what  was  done. 
On  the  whole,  we  think  it  must  be  inferred  that  she  assented 
to  the  purchase  of  the  securities  by  him  in  his  name,  and,  as 
they  were  in  the  nature  of  permanent  investments,  that  she  in- 
tended them  to  be  his  property.  The  value  of  these  securities 
is  not  so  large,  when  compared  with  the  value  of  the  property 
which  she  retained,  as  to  make  such  an  inference  unreasonable, 
and  the  discrimination  shown  in  marking  two  of  the  bonds 
of  the  New  Hampshire  Investment  Company  "  S.  J.  G.,"  and 
two  *'  U.  M.  G.,"  perhaps  tends  to  confirm  this  conclusion. 
If  the  title  had  been  derived  directly  from  her  it  may  be  that 
the  securities  would  not  become  the  property  of  his  estate,  as 
he  did  not  survive  her,  and  they  were  not  kept  in  his  exclusive 
possession  during  their  joint  lives.  But  the  title  was  derived 
from  a  third  person,  although  the  consideration  of  the  purchase 
came  from  her  property.  Such  a  transaction  does  not  involve 
any  contract  between  husband  and  wife  or  transfer  of  title 
directly  from  one  to  the  other.  If  it  was  shown  that  these 
investments  were  intended  to  be  in  trust  for  her,  or  that 
her  property  was  wrongfully  used  by  him  in  making  these 
investments,  or  was  so  used  without  lier  assent,  the  property 
could  be  followed,  so  long  as  it  could  be  identified,  and  the 
securities  would  be  declared  to  belong  to  her  •**  estate,  but 
none  of  these  facts  appears.  The  twenty  shares  of  the  Boston 
Investment  Company,  the  ten  shares  of  the  Massachusetts 
Real  Estate  Company,  the  two  bonds  of  the  New  Hampshire 
Investment  Company  marked  on  the  back  "S.  J.  G.,"  and 
the  one  share  of  the  New  Hampshire  Investment  Company, 
must,  we  think,  be  held  to  belong  to  his  estate.  The  two 
bonds  of  the  New  Hampshire  Investment  Company  marked 
on  the  back  "  U.  M.  G."  must  be  held  to  belong  to  her  estate. 
Ordered  accordingly.  

Husband  and  Wife — Presdmption  or  Gifts  From  Wife  to  Husbandw 
This  question  is  discuaded  in  the  recent  cases  of  Bennett  t.  Bennett,  37  W.  Va. 
396;  38  Am.  St.  Rep.  47;  and  Clark  v.  Patterson,  158  Mass.  388;  36  Am.  St. 
Rep.  498,  with  the  notes  thereto,  in  which  the  cases  are  collected.  Where 
money  is  paid  the  wife,  but  the  husband  receives,  counts,  and  keeps  it,  she 
is  not  bound  to  rescue  it  from  him  and  proclaim  that  it  is  not  a  gift:  Bergryt 
App>'al,  60  Pa.  St.  403;  100  Am.  Dec.  678,  and  note.  See,  also,  the  note  to 
Diit/'js'  etc  Bank  v.  Norwood,  7  Am.  St.  Rep.  82. 

Tkusts — Following  Trust  Funds. — Equity,  in  enforcing  a  constmctivo 
trust,  can  follow  the  real  owner's  property  into  whatever  form  it  may  be 
changed,  so  long  as  the  luud  or  property  into  which  it  has  been  changed  cau 
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be  traced  until  it  goes  into  the  hands  of  an  innocent  purchaser:  Farmers*  etc 
Bnvk  V.  Kimfx'll  MilUvq  Co.,  1  S.  Dak.  388;  36  Am.  St.  Rep.  739,  and  note; 
Hnlmcs  v.  Oilman,  138  N.  Y.  3G9;  34  Am.  St.  Rep.  463,  and  note;  Union 
Nat.  Bankw.  Ooetz,  138  111.  127;  32  Am.  St.  Rep.  119,  and  extended  note. 
The  conversion  of  trust  funds  wrongfully  diverted  does  not  destroy  the 
right  to  follow  them.  When  they  are  traced  into  the  assets  of  the  unfaith- 
ful trustee,  or  one  who  has  knowledge  of  the  character  of  the  funds,  they 
become  a  preferred  charge  upon  the  entire  assets  with  which  they  are 
mingled,  no  matter  of  what  such  assets  consist:  Myers  v.  Board  qf  Education, 
61  Kan.  87;  37  Am.  St  Rep.  263,  and  note.  See.  also,  Connecticut  etc  Ins, 
Co.  ▼.  Smith,  117  Mo.  261;  38  Am.  St.  Rep.  656. 
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[160  MASSACmrSETTS,  386.] 

InsuRANCE— Money  Paid  For  Void,  Action  to  Rkcovbr.— If  a  wife 
procures  insurance  upon  the  life  of  her  husband  without  his  knowU 
edge,  bat  at  the  suggestion  of  an  agent  of  the  insurer,  by  signing  the 
husband's  name  to  an  application,  and  to  the  examination  form  on  the 
back  thereof,  and  subsequently  pays  the  premiums  on  such  insurance 
for  several  years,  and,  on  being  informed  that,  nnder  the  rules  of  the 
company  and  the  conditions  of  the  policy,  it  is  void,  because  of  want  of 
such  consent,  and  thereupon  she  demands  the  repayment  to  her  of  the 
moneys  so  paid,  her  right  to  maintain  an  action  therefor  depends  upon 
whether  or  not  she  was  innocent  of  any  fraudulent  design  against  the 
company,  and  was  deceived  and  misled  by  its  agent,  who  caused  her  to 
obtain  the  insurance  in  the  manner  employed  by  her,  and  told  her  that 
it  would  be  valid  though  so  obtained. 

Action  for  money  had  and  received.  The  uncontradicted 
evidence  tended  to  prove  that  an  agent  of  the  defendant 
aolicited  plaintiff's  husband  to  effect  an  insurance  upon  his 
life  for  her  benefit,  which  he  refused  to  do;  that  thereafter 
such  agent,  without  the  knowledge  of  the  husband,  solicited 
plaintiff  to  effect  such  insurance,  and  procured  a  physician 
to  visit  and  converse  with  the  husband,  and  thereafter  to  sign 
the  requisite  examination;  that  the  husband  was  not  aware 
of  the  purpose  of  the  physician  in  visiting  him,  nor  did  he 
know  that  any  application  had  been  made  for  insurance  on  his 
life;  that  the  wife  signed  her  name  and  that  of  her  husband 
to  the  application  for  insurance,  and  also  to  the  examination 
form  on  the  back  of  the  application;  that  the  agent  there- 
after delivered  to  plaintiff  a  policy  of  insurance  upon  the  life 
of  the  husband,  payable  to  her  in  the  event  of  his  death,  and 
that  the  plaintiff  paid  the  preuiiunis  then  and  thereafter  fall- 
ing due  for  such  insurance.     The  agent  also  delivered   to 
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plaintiff  a  book  upon  which  receipts  of  money  paid  by  her 
were,  from  time  to  time,  acknowledged,  and  the  book  con- 
tained extracts  from  the  rules  and  regulations  of  the  company 
to  which  the  policy  was  subject.  Among  others  was  a  rule 
stating  that  under  no  circumstances  can  an  application  be 
written  upon  the  life  of  a  husband,  for  the  benefit  of  his  wife, 
without  his  consent,  nor  without  an  examination  by  the 
physician  of  the  company,  nor  unless  the  applicant  person- 
ally signs  the  examination  form  on  the  back  of  the  appli- 
cation after  the  answers  to  the  application  have  been  made, 
and  that  any  policy  issued  in  violation  of  those  rules  should 
be  void.  In  July,  1892,  plaintiff  claimed  that  she  was  first 
informed  of  the  invalidity  of  the  policy  for  want  of  the  con- 
sent of  her  husband,  and  that  at  that  date  she  wrote  a  letter 
to  the  defendant's  president,  stating  that  she  had  discovered 
that  the  policy  had  been  issued  against  the  rules  of  the  com- 
pany, and  was  not  enforceable,  and  that  the  company's  agent 
had  told  her  at  the  time  it  was  issued  that  it  was  all  right. 
She  therefore  stated  that  she  wished  her  money  back.  Tlie 
insurer  did  not  make  any  direct  reply  to  this  letter,  but  after- 
wards one  of  the  agents  solicited  plaintiff  to  continue  her 
payments,  which  she  refused  to  do,  and  again  demanded 
repayment  of  the  money  paid  by  her  as  premiums,  which 
demand  being  refused,  she  commenced  this  action.  The 
court  gave  the  following  instruction,  to  which  the  defendant 
excepted:  "I  instruct  you,  as  a  general  proposition  of  law, 
that  if  there  had  been  misrepresentations  made  to  her  which 
induced  her  to  make  the  contract  with  the  company,  then 
she  had  a  right  to  rescind  the  contract,  when  she  discovered 
the  fact  of  these  misrepresentations  having  been  made,  and, 
having  thus  rescinded  the  contract,  and  put  the  defendant  in 
the  condition  it  was  before  the  making  of  the  contract,  then 
she  would  have  the  right,  as  matter  of  law,  to  recover  the 
money  she  had  paid  in  pursuance  of  the  contract.  She  had 
the  right  to  annul  the  contract,  and,  having  annulled  it,  then 
you  will  observe  that  the  defendant  had  among  its  funds 
money  of  hers,  received  from  her,  which,  in  equity  and  good 
conscience,  it  ought  not  to  hold,  but  should  pay  it  to  her, 
provided  she  was  induced  to  make  the  contract  by  misrepre- 
sentations on  the  part  of  the  company."  The  defendant  also 
excepted  to  the  refusal  of  the  court  to  give  the  following  in- 
structions to  the  jury:  "1.  If  the  plaintiff  was  guilty  of  forgery 
in  writing  her  husband's  name  upon  the  application,  and  the 
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defendant  issued  the  policy  in  good  faith,  she  cannot  recover;. 
2.  If  the  plaintiff  was  not  guilty  of  forgery,  but  was  guilty  of 
fraud  or  collusion  with  Bannigan,  and  the  defendant  issued 
the  policy  in  good  faith,  the  plaintiff  cannot  recover;  3.  Th& 
plaintiflF  having  signed  the  application  for  insurance,  she- 
cannot  set  up  her  own  fraud  or  unlawful  collusion  with  Ban* 
nigan,  in  avoidance  of  the  contract  of  insurance;  4.  This 
plaintiff  cannot  set  up  the  fraud  of  Bannigan,  of  which  she 
was  cognizant,  or  in  which  she  participated;  5.  If  the  defend- 
ant was  the  insurer  upon  this  application  in  good  faith,, 
without  notice  of  fraud  or  forgery,  the  defendant  can  avoid 
the  policy;  but  in  case  the  defendant  did  not  avoid  the  pol- 
icy, it  would  be  valid." 

W.  A.  Qile,  for  the  defendant. 

J.  R.  Thayer y  for  the  plaintiff. 

***  Field,  C.  J.  If  this  were  an  action  on  the  policy,  it- 
could  not  be  maintained  on  the  evidence  appearing  in  the 
exceptions:  McCoy  v.  Metropolitan  TAfe  Ins.  Co.,  133  Mass.  82.. 

'*'  If  the  plaintiff,  in  collusion  with  Bannigan,  the  defend- 
ant's agent,  intended  to  cheat  the  company  or  practice  a  fraud 
upon  it,  then  the  n:ioney  she  has  paid  the  company  was  paid 
in  pursuance  of  this  fraudulent  intention,  and  she  cannot  re- 
cover it  back;  but  if  she  was  innocent  of  any  fraudulent  intent, 
and  was  deceived  by  Bannigan,  and  induced  by  his  fraudu- 
lent representations  to  make  the  application,  then  she  could 
rescind  the  contract  of  insurance  when  she  discovered  the- 
fraud,  and  recover  back  the  amount  of  the  premiums  which 
she  had  paid:  Hedden  v.  Griffin,  136  Mass.  229;  49  Am.  Rep. 
25.  The  position  of  the  defendant  is,  that  it  could  avoid  the 
policy,  but  that  the  plaintiff  could  not,  and  that,  as  the  plain- 
tiff, after  she  found  out  that  she  could  not  enforce  the  policy, 
paid  no  more  premiums,  but  demanded  back  the  amount  of 
the  premiums  she  had  paid,  the  policy  has  become  void,  by 
reason  of  the  nonpayment  of  the  premium,  and  that,  there- 
fore, no  action  can  be  maintained  to  recover  back  the  money 
paid.  Under  the  rules  of  the  company  to  which  the  policy 
was  subject,  the  policy  was  void  or  voidable  from  the  begin- 
ning, because  the  husband  of  the  plaintiff  did  not  sign  the 
examination  form  on  the  back  of  the  application,  or  know  of, 
or  consent  to,  the  insurance.  The  evidence  to  prove  this  was 
properly  admitted.  The  difficulty  is  in  dealing  with  the 
instructions  requested,  and  with  the  charge  of  the  presiding 
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justice.     The  first  four  instructions  ought  to  have  been  given, 
if  they  be  taken  to  mean  that  the  plaintiff  could  not  recover 
df  she  intended  to  defraud  the  company  or  knowingly  partici- 
pated in  the  fraudulent  acts  of  Baiuiigan.     The  court  declined 
'4,0  give  these  instructions,  to  which  the  defendant  excepted, 
-and   also  excepted   to  a  portion  of  the  charge  to  the  jury. 
This  portion  of  the  charge  relates  to  the  effect  of  the  misrep- 
'xesentations  of  the  agent,  and  to  the  plaintiff's  right  to  re- 
scind the  contract,  if  the  plaintiff  was  induced  to  make  it  by 
these  misrepresentations.     The  instructions  given  upon  the 
effect  of  the  fact  that  she  concealed  what  she  had  done  from 
her  husband  are  correct,  if  she  was  innocent  of  any  intention 
•to  evade  the  rules  of  the  company,  and  thus  to  obtain  a  policy 
.from  it  which,  she  knew  it  would  not  issue  if  it  had  known 
"that  her  husband  had  not  signed  his  name  on  the  back  of  the 
application,  and  had  not  consented  to  the  insurance.     But 
it  does  not  appear  by  the  exceptions  that  any  instructions 
^**  were  given  upon  the  effect  of  her  participation  in  Ban- 
aiigan's  fraud,  if  she  did  participate  in  it.     There  are  some 
indications  in  the  part  of  the  charge  contained  in  the  excep- 
tions that  the  presiding  justice  regarded  it  as  plain  that,  if  she 
;inowingly  participated  in  Bannigan's  fraud,  she  could  not 
recover,  and  that  the  instructions  set  out  in  the  exceptions 
were  predicated  upon  the  assumption  that  the  jury  should 
find  that  she  was  innocent  of  any  fraudulent  intent  against 
rthe  company,  and  was  deceived  and  misled  by  the  misrepre- 
isentations  of  its  agent.     It  was,  we  think,  competent  for  the 
^ury,  on  the  evidence,  to  find  either  that  she  was  or  was  not 
innocent  of  any  attempt  to  evade  the  rules  of  the  company, 
and  to  procure  from  it  a  contract  which  she  knew  it  would  not 
liave  made  if  it  had  known  that  her  husband  had  not  signed 
Ihe  examination  form  on  the  back  of  the  application,  and  had 
3iot  consented  to  the  insurance.     Upon  the  whole,  as  it  does 
•onot  appear  that  the  presiding  justice  gave  any  instructions 
upon  the  subject  of  the  first  four  requests  of  the  defendant, 
s,nd  as  these  were  absolutely  denied,  we  think  that  the  excep- 
'tions  should  be  sustained. 

So  ordered.  _^ 

Ihsttkanob— Rbcovert  o»  Pkkmioms  Whbrb  Potior  Is  Void.— Where 
tno  risk  has  attached  under  a  policy  of  fire  insurance,  the  insurer  must 
Tretarn  the  premium  paid,  provided  the  insured  has  been  guilty  of  no  fraud: 
-Jonti  V.  Insurance  Co.,  90  Tenii.  604;  25  Am.  St.  Rep.  706.  Premiums  paid 
on  a  life  policy  may  be  recovered  by  the  assured  from  the  insurer  as  money 
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had  and  recei7ed,  if  the  latter  Trrongfnlly  refuses  to  receive  a  preminm 
when  due  on  such  policy:  McKee  v.  Phoenix  Ins.  Co.,  28  Mo.  38.3;  75  Am. 
Dec.  129;  McCail  t.  Phanix  etc  Int.  Co.,  9  W.  Va.  237;  27  Am.  Rep.  558, 
and  note.  Contra:  See  Day  v.  Connecticut  etc.  Ina.  Co.,  45  Conn.  480;  29  Am. 
Rep.  693.  Though  an  insurance  be  void  for  fraud  committed  by  the  insured, 
he  is  not  entitled  to  a  return  of  the  premium:  Himely  v.  Sovth  Carolina  Im, 
Co.,  I  Mill  Conat.  163;  12  Am.  Dec.  623. 


Wright  v.  Abbott. 

[160  Massachusetts,  896.] 
JuBT  Triai.. — Misconduct  of  Jury  may  be  proved  on  a  motion  for  a  new 
trial  by  the  testimony  of  a  deputy  sheriif,  in  whose  charge  they  were,  as 
to  what  he  heard  said  by  the  jury  in  the  jury-room  tending  to  show 
that  the  cause  was  decided  by  lot  or  by  the  drawing  of  ballots  from  a 
hat  in  which  ballots  had  been  put,  some  marked  for  the  plaintiff  and 
some  for  the  defendant. 

On  a  motion  for  a  new  trial  a  deputy  sheriflf  was  called  as 
a  witness,  and.  against  the  objection  of  a  plaintiff,  was  per- 
mitted to  testify  that  he  overheard  the  deliberations  of  the 
jury  in  the  jury-room,  and  he  detailed  the  conversations  thus 
overheard,  from  which  it  appeared  that  eleven  ballots  were 
put  in  a  hat,  eight  marked  for  the  defendant  and  three  for 
the  plaintiff,  and  thereupon  it  was  agreed  that  one  member 
of  the  jury,  being  blindfolded,  should  draw  out  a  ballot,  and 
that  the  verdict  of  the  jury  should  depend  upon  the  ballot 
thus  drawn,  but  that  he  heard  one  of  the  jurors  say,  *'  The 
ballot  drawn  out  is  for  the  plaintiff,"  and  that  shortly  there- 
after the  foreman  said  that  the  jury  had  agreed,  and  coming 
immediately  into  court  rendered  a  verdict  for  the  plaintifif. 

/.  C.  Sanborn^  for  the  plaintiff. 

J.  P.  Sweeney,  for  the  defendant. 

■••  Field,  C.  J.  The  single  question  in  this  case  ie 
whether,  on  a  motion  for  a  new  trial  on  account  of  the 
alleged  misconduct  of  the  jury,  it  is  competent  for  a  deputy 
sheriff,  who  had  the  charge  of  the  jury  during  their  deliber- 
ations in  the  jury-room,  to  testify  ••''  to  what  he  heard  said 
and  done  by  the  jury  in  the  jury-room,  for  the  purpose  of 
showing  that  the  jury  decided  the  case  by  lot,  or  by  the  draw- 
ing of  a  ballot  from  a  hat  in  which  ballots  had  been  put, 
some  marked  for  the  plaintiff  and  some  for  the  defendant. 

It  is  certainly  not  the  duty  of  an  officer  in  charge  of  a  jury 
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to  listen  to  the  deliberations  of  a  jury  in  the  jury-room;  but 
if  he  does,  his  testimony  cannot  be  excluded  on  the  ground 
that  his  knowledge  was  obtained  in  this  manner,  if  it  is  other- 
wise competent.  The  rule  excluding  testimony  of  the  conduct 
of  jurors  in  the  jury-room,  when  deliberating  upon  a  verdict, 
ought  to  have  some  limits.  It  seems  that,  in  England,  it  has 
been  finally  settled  that  the  affidavit  of  a  juror  will  not  be  re- 
ceived to  show  that  the  verdict  was  determined  by  lot:  Vaise  v. 
Delavalf  1  Term  Rep.  11 ;  Owen  v.  Warburton,  1  Bos.  &  P.,  N.  R., 
326;  Straker  v.  Graham,  7  Dowl.  Pr.  223,225.  The  weight  of 
authority  in  this  country,  also,  is  that  the  affidavits  or  the  testi- 
mony of  jurors,  to  show  such  a  fact,  will  not  be  received:  Dana 
V.  Tucker,  4  Johns.  487;  Cluggage  v.  Swan,^  Binn.  150;  5  Am. 
Dec.  400;  Brewster  v.  Thompson,  1  N.  J.  L.  32;  Grinnell  v. 
Phillips,  1  Mass.  530,  is  regarded  as  overruled  in  Woodward 
V.  Leavitt,  107  Mass.  453,  461,  462;  9  Am.  Rep.  49.  It  has 
always  been  held  that,  if  a  verdict  is  obtained  by  resorting 
to  chance  or  by  drawing  lots,  it  will  be  set  aside:  Mitchell  v. 
Ehle,  10  Wend.  595;  Donner  v.  Palmer,  23  Cal.  40;  Ruble  v. 
McDonald,  7  Iowa,  90;  Birchard  v.  Booth,  4  Wis.  67;  Dorr 
V.  Fenno,  12  Pick.  521;  Forbes  v.  Howard,  4  R.  I.  364.  In 
Vaise  v.  Delaval,  1  Term  Rep.  11,  where  a  verdict  was  obtained 
b}'  tossing  up.  Lord  Mansfield  said:  "The  court  cannot  receive 
such  an  affidavit  from  any  of  the  jurymen  themselves,  in  all 
of  whom  such  conduct  is  a  very  high  misdemeanor;  but  in 
every  such  case  the  court  must  derive  their  knowledge  from 
some  other  source;  such  as  from  some  person  having  seen  the 
transaction  through  a  window,  or  by  some  such  other  means." 

In  Wilson  v.  Berryman,  5  Cal.  44,  63  Am.  Dec.  78,  the  ver- 
dict was  what  is  called  a  quotient  verdict,  and  the  court, 
while  conceding  that  the  affidavit  of  a  juror  could  not  be 
received,  admitted  the  affidavit  of  the  undersheriflF  that  the 
affidavit  of  the  juror  was  true. 

Either  the  law  that  a  verdict  must  be  set  aside  if  deter- 
mined by  lot  is  nugatory,  because  the  fact  cannot  be  proved, 
or  there  '**  must  be  a  possible  means  of  proving  it.  If,  on 
grounds  of  public  policy,  the  affidavits  or  the  testimony  of 
jurors  concerning  what  took  place  in  the  jury-room  is  excluded, 
as  well  as  evidence  of  their  subsequent  declarations  on  the 
subject,  still,  we  are  of  opinion  that  independent  evidence 
should  be  admitted,  and  that  the  consequences  to  be  appre- 
hended   from   admitting    such    evidence   are    less   harmful 
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than  the  consequences  of  forbidding  all  inquiry  into  such  a 
matter.  We  think  that  the  presiding  justice  properly  refused 
to  rule  as  requested. 

Exceptions  overruled.         

New  Trial. —Irregular  Mode  of  Arriving  at  Verdict:  See  the 
extended  notes  to  Hilton  v.  Southtoick,  35  Am.  Dec  259,  and  Warner  v.  Rob' 
inson,  1  Am.  Dec.  38;  also  Dixon  ▼.  Plum,  98  Cal.  384;  35  Am.  St.  Rep.  ISO, 
and  note. 

New  Trial. —Impeaching  the  Verdict  bt  an  Affidavit  of  a  Juror 
is  not  permitted:  State  v.  Dusenben-y,  112  Mo.  277;  Little  v.  Birdwell,  21 
Tex.  597;  73  Am.  Dec.  242,  and  note;  KnowUon  v.  McMahon,  13  Minn.  386; 
VI  Am.  Dec.  236,  and  note;  Conner  v.  Winton,  8  Ind.  315;  65  Am.  Dec.  761; 
Newton  v.  Booth,  13  Vt.  320;  37  Am.  Dec.  596,  and  note;  St,  Martin  v.  Dea- 
noyer,  1  Minu.  156;  61  Am.  Dec.  494,  and  note.  See,  also,  the  extended 
note  to  Cratq/brd  v.  SlaUt  24  Am.  Deo.  475-479. 


Gould  v.  Emerson. 

[160  Massachusetts,  438.] 

Equity — Mistake.  — If  through  mistake,  on  a  sum  being  ascertained  to  be  due 
from  a  partner  to  a  firm,  of  which  he  is  a  member,  he  gives  his  note  to 
his  copartner  for  the  whole  of  such  amount,  instead  of  for  one-half 
thereof,  equity  will  grant  relief,  and  require  the  repayment  of  any  sum 
paid  in  excess  of  that  equitably  due. 

Statute  of  Limitations. — Where  a  Mistake  in  paying  moneys  is  to  be 
corrected  by  a  court  of  equity,  the  statute  of  limitations  does  not  begin 
to  run  until  the  time  when  the  mistake  is  discovered,  or,  at  any  rate, 
until  the  time  when,  by  the  use  of  due  diligence,  it  ought  to  have  been 
disco\  ered. 

Interkst  Will  Not  Be  Allowed  on  Moneys  Paid  by  Mistake  and  with, 
out  fraud  or  knowledge  of  such  mistake,  unless  there  is  an  express 
promise  to  pay  such  interest,  or  unless  demand  has  been  made  for  the 
repayment  of  the  moneys  received  by  mistake,  and  then  only  from  the 
date  of  such  demand. 

L.  Le  B.  Holmes,  for  the  defendant. 

H.  J.  Fuller^  for  the  plaintiff. 

*••  Allen,  J.  There  was  a  plain  mistake  in  the  giving  of 
the  note  for  $10,000  to  the  defendant.  It  should  have  heen 
for  only  $5,000.  There  was  no  fraud,  but  it  was  a  case  of 
mutual  mistake  as  to  the  manner  of  carrying  out  what  had 
been  settled  and  agreed  on.  Upon  dissolving  the  partnership 
between  the  plaintiff  and  the  defendant,  the  plaintiff  was  to 
take  the  goods  on  hand,  and  pay  the  defendant  for  his  inter- 
est therein.     The  value  of  the  goods  was  fixed  at  $16,000,  and 
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the  plaintiff  gave  to  the  defendant  his  note  for  $8,000,  and 
this  has  been  paid.  There  was  no  mistake  as  to  this.  But 
the  plaintiff  had  withdrawn  from  the  funds  of  the  firm  $10,000 
more  than  the  defendant  had,  and  to  make  this  right  between 
the  parties,  the  plaintiff  would  have  to  restore  the  $10,000  to 
the  firm,  or  pay  the  defendant  for  his  share  thereof,  which 
would  be  $5,000.  Instead  of  doing  this,  by  sheer  inadvertence 
or  ignorance  of  what  is  plain  when  you  come  to  look  at  it 
carefully,  the  plaintiff  gave  his  note  for  $10,000  to  the  defend- 
ant. This  gave  to  the  defendant  the  whole  of  a  sum  which 
belonged  to  the  firm,  and  which  he  was  entitled  to  only  one- 
half  of.  The  mistake,  though  gross,  was  mutual  and  inno- 
cent; and  the  plaintiff,  at  any  time  upon  discovering  it,  might 
have  had  a  bill  in  equity  for  relief  against  it:  Stockbridge  Iron 
Co.  v.  Hudson  Iron  Co.,  107  Mass.  290,  319,  320;  Canedy  v. 
Marcy,  13  Gray,  373;  Wilcox  v.  Lucas,  121  Mass.  21;  Good'e 
V.  Riley,  153  Mass.  585;  Beauchamp  v.  Winn,  L.  R.  6  H.  L. 
223;  Daniell  v.  Sinclair,  L.  R.  6  App.  C.  181,  190,  191;  Paget 
V.  Marshall,  L.  R.  28  Ch.  D.  255.  And  though  the  contract 
has  been  executed,  a  court  of  equity  may  grant  relief  and 
decree  repayment  of  money  so  paid  by  mistake:  Tarbell  v. 
Bowman,  103  Mass.  341;  Wilson  v.  Randall,  67  N.  Y.  338; 
Paine  v.  Upton,  87  N.  Y.  327;  41  Am.  Rep.  371. 

The  defendant  relies  on  the  statute  of  limitations.  The 
bill  was  brought  January  28,  1893.  One  payment  of  $500 
on  the  principal  of  the  note  was  made  more  than  six  years 
before  that  date,  but  that  payment  should  be  applied  on  the 
sum  rightfully  due  to  the  defendant.  One  payment  of  $300 
for  interest  was  made  more  than  six  years  before  that  date, 
and  $150  of  this  would  properly  be  appropriated  to  the  inter- 
est on  the  sum  rightfully  **®  due  as  principal.  This  leaves 
only  $150  to  be  affected  by  the  question  of  the  statute  of  lim- 
itations. Where  a  mistake  in  paying  money  is  to  be  corrected 
by  a  court  of  equity,  the  statute  of  limitations  does  not  begin 
to  run  until  the  time  when  the  mistake  was  discovered,  or  at 
any  rate  till  the  time  when,  by  the  use  of  due  diligence,  it 
ought  to  have  been  discovered.  It  was  not,  in  fact,  discovered 
till  about  November  1,  1892,  and  on  the  facts  which  are  found 
in  the  report  of  the  case  no  earlier  date  can  be  fixed  for  the 
commencement  of  the  time  of  the  running  of  the  statute: 
Wells  V.  Child,  12  Allen,  333,  335;  Brookshank  v.  Smith,  2 
Younge  &  C.  53;  Ecclesiastical  Commrs.  v.  North  Eastern  Ry, 
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Co.,  L.  R.  4  Ch.  D.  845,  860;  Thomas  v.  Bartow,  48  N.  Y.  193;. 

Story's  Equity  Jurisprudence,  sec.  1521  a. 

The  defendant  also  relies  on  the  defense  of  laches,  but  th»' 
justice  of  the  superior  court  who  heard  the  case  and  saw  the 
parties  was  of  the  opinion  that  the  plaintiff  was  not  guilty  of 
laches,  and  we  see  no  reason  to  differ  from  him:  Tarbell  v^ 
Bowman,  103  Mass.  341;  Beauchamp  v.  Winn,  L.  R.  6  H.  L„- 
223. 

Upon  the  facts  already  referred  to,  the  relief  to  which  the- 
plaintiff  would  be  entitled  would  be  to  have  his  original  note  oi 
$10,000,  upon  which  he  has  paid  $6,000,  surrendered  and  can- 
celed, and  to  have  the  overpayment  of  $1,000  refunded,  and 
also  to  have  the  interest  refunded  which  he  has  paid  in  excessi- 
of  the  interest  due  on  the  $5,000,  which  he  justly  owed.  Ih&r 
$10,000  note  should  be  treated  as  valid  for  $5,000,  and  alE 
payments  of  principal  or  interest  in  excess  of  what  would  have- 
been  due  if  the  note  had  been  for  $5,000  should  be  refunded^ 
These  overpayments  amounted,  as  we  understand  from  ther 
decree,  to  $1,000  upon  the  principal,  and  $1,800  upon  the 
interest. 

It  appears,  however,  that  the  plaintiff  owes  the  defendant 
another  note  for  $1,000  for  borrowed  money,  and  the  decree 
provided  that  the  defendant  should  surrender  this  note  to  the 
plaintiff,  which  was  intended  to  be  in  place  of  refunding  the 
$1,000.  There  was  no  error  in  this,  the  defendant  assenting 
that  if  the  plaintiff  is  entitled  to  have  the  $1,000  refunded,  it. 
shall  be  done  in  this  way. 

The  decree  further  required  the  defendant  to  pay  to  the? 
plaintiff  an  additional  sum  of  $459,  being  interest  upon  the 
overpayments  ***  of  interest.  We  de  not  find  any  thing  ia. 
the  pleadings  or  in  the  facts  of  the  case  to  warrant  this  part 
of  the  decree.  The  defendant  received  the  note  and  the  pay- 
ments made  upon  it  without  fraud  or  knowledge  of  the  mis- 
take, and  without  any  promise  to  pay  interest  upon  the  sums^^ 
so  received  by  him.  Under  these  circumstances,  no  interest, 
is  recoverable  until  a  demand,  or  until  the  date  of  the  bill: 
Hubbard  v.  Charlestown  Branch  R.  R.  Co.^  11  Met  124; 
Ordway  v.  Colcord,  14  Allen,  59;  Gay  v.  Rool'e,  151  Mass.  115^ 
117;  21  Am.  St.  Rep.  434;  Hutchinson  v.  Liverpool  etc.  Ins.. 
Co.,  153  Mass.  143. 

The  decree  is  to  be  amended  so  as  to  allow  the  plaintiff  to^ 
recover  interest  upon  hfs  overpayments  after  demand,  or  after 
the  date  of  the  bill.     In  other  respects  it  is  to  be  affirmed. 
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Mi.STAKK. — Actions  to  Recovbb  Mosbt  Paid  bt  Mistakb  of  Fact:  8«e 
the  extended  note  to  Buffalo  r.  O'MalUy,  50  Am.  Rep.  139-141.  Money 
paid  to  the  holder  of  a  check  or  draft  drawn  without  funds  luay  be  recovered 
Itack,  if  paid  hy  the  drawee  under  a  uiistaka  of  fact:  MerchanU'  Nat.  Bank 
r.  National  Euyle  Bank,  101  Mass.  281;  100  Am.  Dec.  120,  and  note  with  the 
cases  collected.  Money  paid  through  a  mistake  of  fact,  in  respect  to  which 
both  parties  were  equally  bound  to  inquire,  may  be  recovered  back:  Wol/r. 
Beaiid,  123  111.  5S5;  6  Am.  St.  Rep.  665,  and  note;  Appleton  Bank  v.  McOil' 
may,  4  Uray,  618;  64  Am.  Dec  92;  Northrop  r.  Orave»,  19  Conn.  548;  50 
Am.  Dec.  264,  and  note. 

Limitations  OF  Actions — Mistake.— The  statute  of  limitations  in  equity 
runs  from  the  time  of  the  discovery  of  the  mistake;  laches  cannot  be 
Attributed  before  that  time:  Stont  v.  Hale,  17  Ala.  557;  52  Am.  Dec.  185, 
and  note. 

Intbrbst — Mistakb. — Where  money  has  been  paid  nnder  a  mistake,  inter- 
«st  does  not  accrue  upon  it  until  a  demand  for  repayment  has  been  mad«: 
Northrop  t.  Grave*,  19  Coon.  648;  50  Am.  Deo.  264,  and  not*. 
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BviDBNCE— Expert  as  to  Condition  of  Mind. — A  physician  who  has  heard 
a  detailed  statement  of  injuries  received  in  a  railway  accident  may  be 
permitted  to  testify  as  to  their  probable  or  possible  effect  on  the  mental 
faculties  of  the  person  injured,  when  he,  on  his  part,  claims  that  a  receipt 
executed  by  him  soon  afterwards  was  executed  while  he  was  in  a  rattled 
or  dazed  condition,  and  others  testify  that  he  was  in  his  usual  condition, 
aud  apparently  not  suffering  from  any  undue  excitement  or  any  impair* 
ment  of  his  mental  faculties. 

Fraud  in  Procurino  a  Receipt  and  Relbasb.— If  the  plaintiff  testifies 
that  soon  after  a  railway  accident,  and  while  he  was  suffering  therefrom 
and  dazed  and  rattled  thereby,  he  was  taken  to  the  oflBce  of  the  railway 
company,  and  asked  what  the  damage  to  his  clothing  was,  and  on  his 
stating  what  it  weis,  two  papers  were  presented  to  him,  one  of  which  ha 
understood  to  be  a  bill  for  such  clothing,  and  the  other  was  said  by  an 
officer  of  the  company  presenting  it  to  be  a  mere  matter  of  form,  and  if 
he  signs  both  papers  without  reading  either,  and  accepts  the  sum  named 
M  damage  to  his  clothing,  and  it  turns  out  that  the  papers  were  a  re- 
ceipt for,  and  release  of,  damages  sustained  for  personal  injuries,  this 
is  sufficient  evidence  to  submit  to  the  jury  of  fraud  in  procuring  the 
re!ea8e  and  receipt,  and  their  verdict  to  that  effect  will  not  be  set  aside 
in  the  appellate  court. 

JODGMENT — Meroeb. — If  a  person  in  a  railway  accident  receives  an  injury 
to  his  person  and  to  his  clothing,  they  furnish  but  one  cause  of  action, 
and  a  recovery  for  either  precludes  any  further  recovery  for  the  other. 

Bblbasb  of  Part  of  Damages  Sustained  bt  an  Injury. — If  a  person  by 
the  same  accident  is  injured  in  his  person  and  also  in  his  clothing,  and 
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accepts  payment  for  his  clothing,  it  does  not  release  that  part  of  hia 
caiue  of  action  founded  tipon  his  persoml  injuries. 
Patmknt,  Return  and  Rescission  of.  When  Essential  to  Causb  of 
Action. — If  a  person  injured  receives  payment  for  part  of  the  injury,  and 
a  receipt  is  procured  from  him  by  fraud  purporting  to  release  his  whole 
cause  of  action,  he  is  not  obliged  to  return  the  money  thus  paid  to  him 
before  maintaining  an  action  to  recover  for  the  residue  of  bis  injuries 
for  which  no  compensation  has  been  made. 

Samuel  Hoar^  for  the  defendant. 

A.  Hemenway,  for  the  plaintifif. 

*"  Allen,  J.  1.  The  objection  to  the  question  to  Dr. 
Walton  is  placed  on  the  ground  that  the  question  ought 
to  have  been  limited  to  the  probable  effect  of  the  injury  upon 
the  plaintifiF,  and  that  the  question  which  was  allowed  to  be 
put  went  too  far  in  asking  as  to  its  possible  effect.  As  bearing 
upon  the  alleged  fraud  of  the  defendant's  agent  in  procuring 
the  release  and  receipt,  it  is  obvious  that  the  mental  con- 
dition of  the  plaintiff  was  important  to  be  considered.  If 
his  mind  was  clear  and  strong,  he  was  more  likely  to  under- 
stand what  he  was  doing  and  less  likely  to  be  imposed  upon. 
He  had  himself  testified  that  he  was  "rattled,  dazed,"  at  the 
time.  A  witness  for  the  defendant  had  testified  that  the 
plaintiff  did  not  appear  to  be  so;  and  there  was  other  evidence 
in  defense  tending  in  the  same  way.  There  being  this  con- 
flict of  evidence  as  to  his  actual  condition,  it  was  certainly 
competent  for  the  court,  in  its  discretion,  to  admit  the  testi- 
mony of  an  expert  that  his  mind  might  be  dazed  or  confused 
as  the  result  of  such  an  accident  as  he  had  described,  even 
though  the  testimony  did  not  go  so  far  as  to  show  that  this 
result  was  probable. 

2.  The  defendant  contends  that  there  was  no  sufficient  evi- 
dence to  be  submitted  to  the  jury  of  fraud  on  the  part  of  ita 
agent  in  procuring  the  release  and  receipt.  The  evidence  in 
favor  of  the  plaintiff  on  this  point  was,  in  substance,  that  in 
the  accident  he  had  received  a  shock  which  had  finally 
resulted  in  serious  damage  to  him;  that  he  bore  marks  of  the 
direct  injury  upon  his  face;  that  his  mind  was  rattled  and 
dazed  at  the  time;  that  while  he  was  in  this  condition, 
about  an  hour  and  a  half  after  the  accident,  in  the  office  of 
the  defendant's  superintendent,  the  defendant's  agent  pre- 
pared the  two  papers  for  him  to  sign,  and  ***  passed  the 
release  to  him  saying,  "tliis  is  merely  a  form,"  and  said  that 
the  second  paper  was  merely  a  receipt  for  the  trousers  and 
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hat;  that  both  of  these  Btatementa  were  false;  and  that  he 
signed  both  papers  without  reading  them  or  knowing  their 
contents.  The  witnesses  for  the  defense  gave  a  fuller  account 
of  what  took  place  at  this  interview,  with  particulars  which 
the  plaintiff  denied  to  be  true,  or  denied  having  any  remem- 
brance of.  The  defendant's  agent  testified  that  nothing  was 
allowed  by  way  of  payment  for  personal  injuries,  and  that  no 
claim  was  made  for  such  injuries.  Upon  this  evidence  it 
might  be  argued  in  behalf  of  the  plaintiff  that  he  supposed  he 
was  receiving  payment  merely  for  the  injuries  to  his  clothing, 
but  did  not  understand  that  he  was  cutting  himself  off  from 
a  claim  for  personal  injuries;  that  if  he  was  in  fact  rattled  and 
dazed  in  mind,  the  defendant's  agent  would  probably  have 
observed  it;  and  that  the  insertion  of  the  words  "also  injury 
to  person,"  in  the  receipt  for  the  damages  to  his  clothing,  and 
the  taking  of  the  release  of  all  claims  whatever  in  considera- 
tion of  the  payment  of  seventeen  dollars,  and  in  view  of  the 
declarations  of  the  defendant's  agent  to  the  plaintiff,  tended 
to  show  fraud.  The  weight  of  argument  and  evidence  was 
for  the  jury.  All  that  we  need  say  is  that  the  conclusion  of 
the  jury  was  warranted:  Freedley  v.  French,  154  Mass.  389; 
Peaslee  v.  Peaslee,  147  Mass.  171,  180;  O'Donnell  v.  Clinton^ 
145  Mass.  461;  Trambly  v.  Ricard,  130  Mass.  259. 

3.  The  defendant  further  contends  that  the  plaintiff  cannot 
maintain  this  action,  because,  before  bringing  it,  he  failed 
to  restore  to  the  defendant  the  money  which  the  defendant 
had  paid  to  him  for  the  damage  to  his  hat  and  trousers.  It 
is  plain  that  the  plaintiff's  release  and  receipt  do  not,  of 
themselves,  stand  in  the  way  of  his  maintaining  the  action^ 
because,  so  far  as  they  relate  to  his  personal  injury,  they 
must  now  be  assumed  to  have  been  obtained  from  him  by 
fraud:  Rosenberg  v.  Doe,  148  Mass.  560;  146  Mass.  191; 
O'Donnell  v.  Clinton,  145  Mass.  461;  Squires  v.  Amherst,  145 
Mass.  192;  Mullen  v.  Old  Colony  R.  R.  Co.,  127  Mass.  86;  34 
Am.  Rep.  349;  Smith  v.  Holyoke,  112  Mass.  517.  The  release 
and  receipt  are  to  be  read  as  if  they  did  not  purport  to  dis- 
charge any  claim  he  might  have  for  personal  injury,  and,  by 
reason  of  the  fraud,  the  case  is  free  from  any  question  of  the 
admissibility  of  parol  evidence  to  vary  or  control  the  writing. 
But  ***  the  objection  is  that  the  retention  of  the  money  pre- 
cludes him.  It  is  true,  under  our  decisions,  that  the  injury 
to  the  plaintiff's  person  and  to  his  clothing  furnished  but  one 
cause  of  action,  and  that  a  recovery  of  judgment  by  him  for 
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the  injury  to  his  clothing  would  have  barred  a  subaequent 
action  for  his  personal  injury:  Doranv.  Cohen,  147  Mass.  342; 
Knowlton  v.  New  York  etc.  R.  R.  Co.,  147  Mass.  606;  Sullivan 
V.  Baxter,  150  Mass.  261;  McCaffrey  v.  Carter,  125  Mass.  330; 
Folsom  V.  Clemence,  119  Mass.  473;  Goodrich  v.  Yale,  8  Allen ^ 
454;  Trask  v.  Hartford  etc.  R.  R.  Co.,  2  Allen,  331;  Bennett  v. 
Hood,  1  Allen,  47;  79  Am.  Dec.  705.  In  this  respect,  the 
law,  as  established  here,  differs  from  that  of  England,  upon 
which  the  plaintiff  relied  in  argument:  Brunsden  v.  Hum- 
phrey, 14  Q.  B.  Div.  141;  Darley  Main  Colliery  Co.  v.  Mitchell^ 
11  App.  Cas,  127,  144,  per  Lord  Bramwell;  Macdougall  v. 
Knight,  25  Q.  B.  Div.  1,  8.  In  the  present  case,  however,  the 
plaintiff  has  recovered  no  judgment,  and  has  brought  no 
prior  action  for  the  injury  to  his  clothing,  and  the  question 
which  we  have  to  determine  is,  whether,  before  bringing  this 
action,  he  was  bound  to  return  the  seventeen  dollars  received  for 
the  injury  to  his  clothing,  and  whether  the  action  is  defeated 
by  the  omission  so  to  return  it.  The  defendant  contends  that 
accepting  payment  for  a  part  of  the  injury  which  he  sus- 
tained, and  retaining  the  money,  debars  the  plaintiff  from 
maintaining  an  action  for  the  other  part  of  the  injury,  just 
as  tlie  recovery  of  a  judgment  for  one  part  of  the  injury  would 
debar  him.  But  there  are  good  reasons  for  holding  the  con- 
trary doctrine.  If  one  sues  to  recover  for  an  injury,  he  may 
well  be  held  to  include  in  his  action  all  that  he  is  entitled  to 
sue  for  in  respect  to  that  cause  of  action.  But  if  one  is  mak- 
ing a  settlement,  the  same  reasons  do  not  apply,  and  if  he 
cannot  make  a  full  settlement,  he  may  make  a  partial  one, 
and  thus  eliminate  one  element  out  of  the  controversy.  If, 
for  example,  there  is  an  insurance  on  real  and  personal  prop- 
erty, and  a  fire  occurs  destroying  all  of  the  property  insured, 
or  if  a  fire,  set  by  sparks  from  a  locomotive  engine,  or  other 
wrongful  act,  spreads  and  causes  damage  to  real  and  per- 
sonal property,  or  to  different  buildings  of  the  same  owner, 
the  parties  undoubtedly  may  settle  the  claim  as  to  one  piece 
of  property,  leaving  it  open  as  to  the  others;  and  in  such 
case,  a  payment  for  so  much  as  has  been  agreed  on  certainly 
**®  would  not  debar  the  owner  from  recovering  what  he  is 
entitled  to  in  respect  to  the  rest.  Now,  if  such  was  the  oral 
Hgreement  of  settlement  as  to  a  part  of  the  loss,  and  the 
owner  was,  by  fraud,  led  to  sign  a  receipt  for  his  whole  claim, 
and  if  he  afterwards  sues  for  that  part  of  his  loss  which  has 
not  been  paid  for,  and  is  able  to  set  aside  and  avoid  the  terms 
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of  his  receipt  by  reason  of  the  fraud,  there  is  no  good  reason 
why  the  payment  for  his  loss  upon  one  piece  of  his  property 
should  debar  him  from  recovering  for  the  loss  upon  the  rest, 
«ven  though  he  retains  the  money  so  paid  to  him.  Why  should 
he  pay  it  back,  when  it  represents  only  the  sum  agreed  on  for 
his  compensation  for  that  portion  of  his  loss  which  he  no 
longer  seeks  to  recover  for?  So  here,  the  plaintiff  must  now 
be  deemed  to  have  received  the  seventeen  dollars  for  the 
injury  to  his  clothing  alone.  Thus  much  was  adjusted  be- 
tween the  parties  and  paid  for.  The  plaintiff,  although  he 
included  a  claim  for  damage  to  clothing  in  his  declaration, 
does  not  now  seek  to  recover  for  that  loss,  or  to  avoid  the  set- 
tlement, which,  he  says,  he  actually  made  with  the  defend- 
ant's agent.  On  the  other  hand,  he  stands  to,  and  affirms, 
all  that  was  included  in  the  settlement  actually  made.  If  it 
was  understood  at  the  time  that  the  payment  was  received 
only  for  the  injury  to  his  clothing,  and  that  no  claim  for  per- 
fional  injury  was  settled  for  or  released,  and  if  the  release  and 
receipt  were  by  fraud  so  phrased  as  to  cover  that  claim  also, 
and  if  they  are  avoidable  by  reason  of  the  fraud,  so  far  as  the 
claim  for  personal  injury  is  concerned,  the  plaintiff  was  under 
no  obligation  to  return  the  money  received  by  him  for  the 
injury  to  his  clothing  before  bringing  his  action  for  the  per- 
sonal injury:  Mullen  v.  Old  Colony  R.  R.  Co.,  127  Mass.  86; 
34  Am.  Rep.  349;  Smith  v.  Holyoke,  112  Mass.  517;  Bartlett 
V.  Drake,  100  Mass.  174;  97  Am.  Dec.  92;  1  Am.  Rep.  101; 
Walker  v.  Swasey,  2  Allen,  312;  Roberts  v.  Eastern  Counties 
Ry.  Co.,  1  Fost.  &  F.  460,  cited  with  approval  in  Lee  v.  Lan- 
cashire  etc.  Ry.  Co.,  L.  R.  6  Ch.  527,  537. 
Exceptions  overruled.         

WiTNEssKS — Experts. — Testimony  of  Physician  as  to  P&obablb  E?- 
FECT  OF  Injury:  See  Benjamin  v.  Holyoke  etc.  Ry.  Co.,  160  Mass.  3;  ante, 
p.  446,  and  note,  with  the  cases  collected. 

PvELEASE  OF  Part  OF  DEMAND:  See  the  extended  note  to  Jones  v.  Perkins, 
64  Am.  Dec.  138.  Unless  impeached  for  fraud  or  duress,  or  traversed  as 
not  genuine,  a  release  under  seal  is  a  defense  to  an  action,  and  the  plaintiff 
cannot  allege  or  prove  that  it  vras  without  consideration,  or  that  the  amount 
paid  was  not  all  that  was  due:  Spitze  v.  Baltimore  etc  R.  R.  Co.,  75  Md.  162; 
32  Am.  St.  Rep.  378,  and  note.  It  seems,  however,  that  when  a  general 
release  is  pleaded  as  a  defense,  the  plaintiff  may  show  that,  by  mistake  oa 
his  part  and  fraud  on  the  part  of  the  defendant,  the  cause  of  action  wm 
included  in  the  release,  contrary  to  the  agreement  and  intent  of  the  partia% 
or,  in  case  of  fraud,  contrary  to  his  intent:  Kirchner  v.  Ntw  Horn*  etc  Ma» 
chine  Co.,  135  N.  Y.  182.  But  compare  Hayes  r.  East  Tennessee  etc.  Ry.  Co., 
€9  Ga.  264. 
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■Release— Fraud — Return  or  Considebatioit. — One  who  frandnlently 
obtains  from  another  his  signature  to  a  discharge  of  a  causa  of  action  against 
him  by  misrepresenting  the  character  of  the  paper  may  maintain  the  aotioB 
without  returuiiig  the  money:  Mullen  v.^Old  Colony  S.  B,  Co^  127 
86;  34  Am.  Rep.  349. 
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[160  Massachusetts,  464.] 

Rbs  Judicata. — Iv  a  Defense  Is  Not  Interposed  to  an  action  or  proceed- 
ing, nor  any  determination  therein  made  respecting  it,  the  party  in  whose 
favor  it  exists  is  not  precluded  from  urging  it  as  a  cause  of  action  or  of 
defense  in  a  subsequent  proceeding  which  is  independent  of  the  original 
suit.  Hence,  if  a  husband  is  sued  by  his  wife  for  separate  support  and 
maintenance,  and  a  judgment  is  entered  in  her  favor  on  the  ground  that 
she  is  living  apart  from  him  for  justifiable  cause,  this  does  not  estop  him 
in  a  subsequent  suit  for  divorce  from  proving  that  prior  to  the  former 
proceeding  she  had  been  guilty  of  adultery,  and  ejected  from  his 
bouse  for  that  cause,  provided  he  did  not,  in  the  former  proceeding, 
attempt  to  defend  on  the  ground  of  such  adultery,  and  it  was  not 
brought  to  the  attention  of  the  court  either  by  pleading  or  evidence. 

Res  Judicata. — A  Decree  Afkirmino  That  a  Wife  Is  Livisq  Apart 
Fboh  Her  Husband  For  Justifiable  Cause  does  not  necessarily  affirm 
that  she  had  not  been  guilty  of  adultery,  nor  preclude  him  from  subse- 
quently maintaining  a  suit  for  divorce  on  the  ground  of  such  adultery. 

Res  Judicata. — A  Decree  Affirming  That  a  Wife  Is  Living  Apart 
From  Heb  Husband  Fob  Justifiable  Cause  Does  Not  Necessarily 
Affirm  that  she  has  a  cause  entitling  her  to  a  divorce,  nor  that  a  cause 
of  divorce  does  not  exist  in  favor  of  her  husband  against  her. 

J.  F.  Simmons  and  H.  H.  Pratt,  for  the  libelant. 

C.  M,  Perry,  for  the  libelee. 

*••  Knowlton,  J.  In  regard  to  subjects  of  which  the  pro- 
bate court  has  jurisdiction,  and  upon  parties  brought  within 
its  jurisdiction,  a  decree  of  that  court,  like  a  judgment  of  other 
courts,  is  conclusive:  Laughton  v.  Atkins,  1  Pick.  535;  Pierce 
V.  Prescott,  128  Mass.  140;  McKim  v.  Doane,  137  Mass.  195; 
Miller  v.  Miller,  150  Mass.  111. 

The  decree  introduced  at  the  trial,  being  between  the  same 
parties  as  those  in  the  present  action,  is  binding  and  conclu- 
sive upon  them  in  this  suit  in  regard  to  all  matters  shown  to 
have  been  put  in  issue  or  to  have  been  necessarily  involved 
in  the  former  suit,  and  actually  tried  and  determined  in  it. 
In  regard  to  matters  not  then  in  controversy  and  not  heard 
and  determined,  although  it  is  conclusive  so  far  as  the  final 
disposition  of  that  cause  of  action  is  concerned,  it  is  not  con- 
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elusive  to  prevent  a  determination  of  them  according  to  the 
truth  if  they  are  subsequently  controverted  in  a  different 
-case:  Burlen  v.  Shannon^  14  Gray,  433,  437;  Thurston  v. 
Thurston,  99  Mass.  39;  Burlen  v.  Shannon,  99  Mass.  200;  96 
Am.  Dec.  733;  Lea  v.  Lea,  99  Mass.  493,  496;  96  Am.  Dec.  772; 
Hawks  V.  Truesdell,  99  Mass.  557;  Commonwealth  v.  Evans, 
101  Mass.  25;  Lewis  v.  Lewis,  106  Mass.  309;  Foye  v.  Patch, 
132  Mass.  105,  111;  Cromwell  v.  Saj  Co.,  94  U.  S.  351.  It 
would  be  a  harsh  and  oppressive  rule  which  should  make  it 
■necessary  for  one  sued  on  a  trifling  claim  to  resist  it,  and 
«ngage  in  costly  litigation  in  order  to  prevent  the  operation 
of  a  judgment  which  would  be  held  conclusively  to  have 
established  against  him  every  material  fact  alleged  and  not 
denied  in  the  declaration,  so  as  to  preclude  him  from  show- 
ing the  truth  if  another  controversy  should  arise  between  the 
game  parties.  There  might  be  various  reasons  why  he  would 
prefer  to  submit  to  a  claim  rather  than  to  defend  against  it. 
For  the  purpose  of  defending  that  suit,  he  would  have  his  day 
in  court  but  once,  and  if  he  chose  to  let  the  case  go  by  default, 
or  with  a  trial  upon  some  of  the  defenses  which  might  be 
made  and  not  upon  others,  he  would  be  obliged  forever  after 
to  hold  his  peace.  But  a  plaintiff  can  claim  no  more  than  to 
be  given  what  he  asks  in  his  writ.  He  cannot  justly  com- 
plain that  the  defendant  has  not  seen  fit  to  set  up  *®*  defenses, 
and  raise  issues  for  the  pni-jjose  of  enabling  him  to  settle  facts 
for  future  possible  controversies.  In  subsequent  proceedings, 
which  are  independent  of  the  original  suit,  the  judgment  in 
that  suit  is  conclusive  as  evidence,  or  may  be  pleaded  as  an 
estoppel  only  as  to  those  matters  which  were  put  in  issue  and 
detern)ined;  but  it  is  not  necessary  that  these  should  be  par- 
ticularly mentioned  in  the  pleadings  if  they  are  involved  in 
the  issue  made  up,  and  if  the  case  is  determined  upon  the 
trial  of  that  issue.  The  bill  of  exceptions  in  this  case  shows 
nothing  in  regard  to  the  pleadings  in  the  probate  court,  further 
than  that  there  was  a  petition  brought  under  the  Public  Stat- 
utes, chapter  147,  section  33,  and  that  the  respondent  ap- 
peared and  defended  against  it.  It  appears  that  no  evidence 
was  ofiered  of  the  act  of  adultery  on  June  4,  1892,  and  we 
infer  that  it  was  not  set  up  in  answer  to  the  petition.  We 
must  assume  that  the  respondent's  pleading  was  a  general 
denial.  Was  the  question  whether  the  petitioner  had  com- 
mitted adultery,  as  now  appears,  necessarily  involved  in  the 
^.csue  made  up  by  an  aflBrmation  and  denial  that  she  was  liv- 
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ing  apart  from  hef  husband  for  justifiable  cause?  The  grounds 
of  the  decree  do  not  appear.  Could  such  a  decree  have  been 
made  upon  any  possible  state  of  facts  if  the  petitioner  had 
been  known  to  have  committed  adultery  on  June  4,  1892?  If 
80,  the  decree  could  not  be  held  to  be  a  bar  to  a  divorce,  unless 
the  only  facts  which  would  render  the  decree  possible  are 
such  as  would  of  themselves  preclude  the  libelant  from 
obtaining  a  divorce.  The  decision  that  a  wife  is  living  apart 
from  her  husband  for  a  justifiable  cause,  made  upon  a  hear- 
ing between  them  on  the  general  issue,  conclusively  shows 
that  she  has  not  utterly  deserted  him:  Miller  v.  Miller,  150 
Mass.  111.  Living  apart  from  a  husband  under  such  circum- 
stances as  to  constitute  utter  desertion,  for  which  a  divorce 
may  be  granted,  is  a  marital  wrong,  and  cannot  be  legally 
justifiable.  But  facts  may  be  supposed  upon  which  the  deci- 
sion of  the  probate  court  might  have  been  made  in  the  pres- 
ent case,  even  if  it  were  known  that  the  wife  was  guilty  of 
adultery,  of  which  the  husband  had  knowledge.  If  he  had 
for  a  long  time  been  guilty  of  extreme  cruelty  towards  her, 
and  had  inflicted  serious  bodily  injury  upon  her  when  he 
ejected  her  from  his  house,  and  then  had  asked  her  to  return 
to  his  home,  and  had  offered  to  forgive  the  adultery  if  she 
would  **''  come  back,  she  would  have  been  justified  in  refus- 
ing to  return  on  the  ground  that  she  had  reason  to  fear  great 
injury  from  his  cruelty  if  she  continued  to  live  with  him.  If 
such  facts  appeared,  the  court  might  well  decide  that  she  was 
justifiably  living  apart  from  him  on  account  of  his  cruelty, 
notwithstanding  her  adultery,  which  he  was  willing  to  for- 
give. It  is  obvious,  therefore,  that  the  decision  in  her  favor 
on  the  question  whether  she  was  living  apart  from  him  for  a 
justifiable  cause  is  not  necessarily  a  finding  that  she  was  not 
guilty  of  adultery,  and  upon  the  record  before  us  it  cannot 
be  said  that  her  guilt  or  innocence  was  necessarily  involved 
in  the  issue  then  tried. 

It  may  be  said,  however,  that  the  facts  above  supposed  are 
such  as  would  bar  his  suit  for  a  divorce,  and  that,  therefore, 
such  a  hypothesis  cannot  help  him  in  this  case.  It  is  true 
that  the  extreme  cruelty  of  a  libelant  is  a  defense  to  a  libel 
for  a  wife's  adultery:  Handy  v.  Handy,  124  Mass.  394;  Ctiin- 
ming  v.  Cumming,  135  Mass.  386,  389;  46  Am.  Rep.  476;  Mor^ 
riaon  v.  Morrison,  142  Mass.  361;  56  Am.  Rep.  688. 

But  there  may  be  other  causes  which  would  justify  her  in 
living  apart  from  him  less  than  those  which  would  be  a 
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ground  for  a  divorce  in  her  favor.  Such  causes  could  not  be 
availed  of  as  an  answer  to  his  libel  for  a  divorce  on  the  ground 
of  her  adultery,  although  they  might  warrant  this  finding  of 
the  probate  court.  Against  this  proposition,  it  is  argued  forci- 
bly by  a  prominent  author  that  no  cause  should  be  deemed 
sufficient  to  justify  withdrawal  from  cohabitation  which  is 
not  enough  to  call  for  a  judicial  separation:  1  Bishop  on  Mar- 
riage, Divorce,  and  Separation,  sec.  1753.  This  until  recently 
was  the  law  in  England,  and  it  is  still  the  law  in  some  of  the 
American  states.  But  it  is  now  held  by  the  English  courts 
that  the  use  of  the  words  "separation  without  reasonable 
cause,"  in  the  statute  in  reference  to  desertion,  implies  that 
there  may  be  a  separation  with  a  reasonable  cause,  which  is 
some  thing  less  than  the  causes  for  which  a  divorce  may  be 
granted:  Yeaiman  v.  Yeatman,  L.  R.  1  Pro.  &  D.  489,  491; 
Haswell  v.  Haswell,  1  Swab.  &  T.  502;  29  L.  J.,  N.  S.,  P.  & 
M.  21.  So,  too,  a  voluntary  separation  of  husband  and  wife 
is  not  there  deemed  to  be  against  public  policy,  and  articles 
of  separation  entered  into  by  a  husband  and  wife  are  enforced 
by  courts  of  equity:  Wilson  v.  Wilson,  1  H.  L.  Cas.  638;  Besant 
V.  Wood,  12  Ch.  Div.  605;  Hart  v.  Hart,  18  Ch.  Div.  670. 

***  In  this  commonwealth  it  has  been  held  that  an  inden- 
ture whereby  a  husband  agrees  to  pay  to  a  trustee  money  for 
the  support  of  his  wife,  made  in  contemplation  of  an  imme- 
diate separation,  which  takes  place  as  contemplated,  is  not 
void  as  against  public  policy:  Fox  v.  Davis,  113  Mass.  255; 
18  Am.  Rep.  476.  In  Lyster  v.  Lyster,  111  Mass.  327,  Mr. 
Justice  Gray  says,  in  giving  the  opinion  of  the  court:  "It  has 
accordingly  been  declared  by  a  great  weight  of  American 
authority  that  ill  treatment  or  misconduct  of  the  husband,  of 
such  a  degree  or  under  such  circumstances  as  not  to  amount 
to  cruelty  for  which  the  wife  would  be  entitled  to  sue  for  a 
divorce  against  him,  might  yet  justify  her  in  leaving  his  house, 
and  prevent  his  obtaining  a  divorce  for  her  desertion  if  she 
did  so"'  See,  also,  cases  there  cited.  The  statute  which  we 
are  considering  (Pub.  Stats.,  c.  147,  sec.  38)  permits  the  hus- 
band as  well  as  the  wife  to  apply  to  a  court  to  obtain  an  order 
"concerning  the  support  of  the  wife,  and  the  care,  custody, 
and  maintenance  of  the  minor  children,"  thus  implying  that 
the  provisions  of  the  statute  are  not  alone  for  the  benefit  of  a 
wife  whose  husband  has  been  guilty  of  misconduct  which 
would  be  a  cause  for  a  divorce.  If,  to  obtain  the  benefit  of 
its  provisions,  a  wife  were  obliged  to  show  misconduct  of  the 
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husband  which  would  be  a  cause  for  a  divorce,  it  would  add 
but  little  to  the  provisions  of  previous  statutes,  under  which, 
in  divorce  proceedings,  she  could  obtain  orders  for  alimony, 
and  in  regard  to  the  custody  and  support  of  minor  chil- 
dren. 

We  are  of  opinion  that  under  this  statute  the  wife  may 
show  that  she  is  living  apart  from  her  husband  for  a  justifi- 
able  cause,  without  necessarily  going  so  far  as  to  show  a  cause 
which  would  entitle  her  to  a  divorce,  and  that  the  reasons 
required  to  warrant  the  decree  of  the  probate  court  in  the 
present  case  were  not  necessarily  reasons  which  would  pre- 
clude a  husband  from  obtaining  a  divorce  for  adultery  from 
the  wife.  Precisely  what  reasons  would  justify  a  wife  in 
withdrawing  and  living  apart  from  her  husband,  so  as  to  sub- 
ject the  husband  to  a  liability  for  her  support  away  from  his 
home  under  this  statute,  it  is  unnecessary  in  this  case  to 
determine.  It  is  enough  that  the  cause  may  be  some  thing 
less  than  that  required  to  entitle  her  to  a  divorce,  and,  there- 
fore, less  than  that  which  would  be  necessary  to  furnish  a 
bar  to  her  husband's  libel  for  her  misconduct,  if  pleaded  by 
way  of  **•  recrimination:  See  Sturhridge  v.  Franklin,  160 
Mass.  149.  Although  ordinarily  the  question  whether  she 
was  guilty  of  adultery  would  be  important  evidence  on  the 
issue  tried  in  the  probate  court,  the  husband  might  offer  to 
forgive  her  if  she  would  return,  or  for  other  reasons  the 
decision  might  be  made  to  rest  on  grounds  which  would  not 
involve  a  finding  that  she  was  innocent  or  guilty  of  that  crime. 
It  follows  that  the  judgment  of  the  probate  court  is  not  con- 
clusive against  the  libelant  in  the  present  action,  and  there 
must  be  a  new  trial. 

Exceptions  sustained.        

Marriaob  and  Divorce— Effect  of  Aorebmknt  to  LrvB  Apart. —The 
fact  that  a  husband  and  wife  live  apart  by  mutual  agreement  is  no  bar  to  • 
■nit  for  divorce  bronght  by  either  of  them  againat  the  other  for  adultery: 
Franklin  v.  FrankUut  154  Maiw.  615;  26  Am.  St.  Rep.  266;  Clark  r.  Fotdick^ 
118  N.  Y.  7;  16  Am.  St.  Rep.  733,  and  note.  Desertion  on  the  part  of  the 
plaintiff  is  no  bar  to  an  action  for  divorce  on  the  ground  of  adultery:  Rich' 
ardaon  ▼.  Richardton,  4  Port.  467;  80  Am.  Dec.  538.  In  an  action  by  a  wife 
for  divorce  for  cmelty,  an  agreement  for  separation,  made  two  yean  previons, 
after  the  acts  of  eraelty,  and  after  actaal  separation,  and  substantially  com- 
plied with  by  the  hnsband,  is  a  valid  defense:  Squires  v.  Squires^  U  Vt  208; 
88  AnL  Rep.  668,  and  Mpectally  not*. 

Res  Judicata. — A  dismissal  of  a  Ifbel  for  dlvoree  after  a  bearing  apon 
the  merits,  and  which  dismissal  may  have  been  decreed  upon  any  one  of 
AIL  Si  £bp,  Vol.XXXIX.-8S 
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4bree  different  and  sufficient  defenses,  is  conclufive  as  to  neither  of  them, 
■and  is  not  a  bar  to  a  libel  by  the  former  libelee  as  libelant,  against  the 
former  libelant  as  libelee:  Lea  v.  Lea,  99  Mass.  493;  96  Am.  Doo.  771^  and 
•ee  the  extended  note  thereto. 
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[160  Massachusetts,  571.] 
OoNFLicT  OF  Laws. — If  a  Cau.se  of  Action  Arises  im  Onb  Statk  under 
the  common  law  as  there  understood  and  administered,  it  may  be  enforced 
in  another  state  though  it  does  not  constitute  a  cause  of  action  by  the 
law  of  the  latter  state,  where  the  variance  in  the  laws  of  the  states  does 
-not  amount  to  a  fuudamcntal  difierence  of  policy.  Hence,  if  p&rsoual 
injuries  sustained  in  anotlier  state,  and  for  which  the  plaintiff  seeks  to 
Tccover  in  this  state,  were  suffered  under  circumstances  such  that  in 
this  state  they  would  be  attributed  to  the  negligence  of  a  fellow-servant, 
and  i-ecovery  against  the  common  employer  denied,  recovery  therefor 
may  be  had  in  this  state  if  by  the  law,  as  understood  in  the  state  where 
the  injuries  were  so  received,  they  are  not  attributed  to  the  negligence 
'of  the  fellow-servant,  but  are  regarded  aa  the  result  of  a  wrong  for 
-which  the  master  is  answerable. 

F.  A.  Farnham,  for  the  defendant. 

C.  0.  Fall,  for  the  plaintiff. 

*'*  Holmes,  J.  This  is  an  action  of  tort  to  recover  for  a 
personal  injury  suffered  by  the  plaintiff  in  Connecticut.  The 
injury  was  caused  by  a  broken  drawbar  on  a  foreign  freight- 
car,  which  did  not  belong  to  the  defendant.  Whether  the 
•<iefendant  was  using  it,  or,  as  we  suppose,  simply  was  forward- 
ing it,  is  not  stated.  The  plaintiff  testified,  and  we  assume 
that  it  was  customary  to  inspect  freight  trains  at  certain  points 
named,  and  the  evidence  tended  to  show  that  the  injury  was 
-due  to  the  negligence  of  the  inspectors  at  one  of  those  points. 
In  other  words,  the  regulations  of  the  defendant  were  suf- 
ficient, so  far  as  appears,  and  the  only  wrong  was  the  negli- 
gence of  the  inspector  on  the  particular  occasion  seemingly  in 
omitting  to  inspect  the  train.  The  court  ruled,  in  substance, 
that,  under  the  Massachusetts  decisions,  if  the  accident  had 
happened  here  the  injury  would  have  been  regarded  as  due 
-to  the  negligence  of  a  fellow-servant,  and  the  plaintiff  could 
•not  have  recovered.  This  was  not  excepted  to:  Mackin  v. 
Boston  etc.  R.  R.  Co.,  135  Mass.  201,  206;  46  Am.  Rep.  456; 
<7o/e«  V.  New  York  etc.  R.  R.  Co.,  155  Mass.  21,  24,  26. 
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Certain  extracts  frona  the  case  of  McElligoit  v.  Randolph^  61 
Conn.  157,  161,  162,  164,  29  Am.  St.  Rep.  181,  were  put  in 
evidence.  The  judge  *'*  ruled  that  the  jury  was  authorized 
to  find  that  the  law  of  Connecticut  was  difierent  from  that  of 
Massachusetts  in  this  respect,  and  that,  if  by  the  law  of 
Connecticut  the  plaintiflF  could  maintain  his  action  there,  a 
verdict  might  be  found  for  him  here.  These  rulings  were 
excepted  to  by  the  defendant.  With  regard  to  the  former,  we 
have  some  hesitation.  The  extracts  from  the  Connecticut 
case,  taken  by  themselves,  state  nothing  that  might  not  be 
laid  down  in  Massachusetts;  for  instance,  in  explaining  the 
personal  duty  of  a  master  to  see  that  reasonable  care  is  exer- 
cised to  provide  reasonably  safe  machinery:  Ford  v.  Fitch- 
hurg  R.  R.  Co.,  110  Mass.  240,  260;  14  Am.  Rep.  598,  is  one  of 
the  cases  cited  as  authority  for  the  propositions.  Others  are 
Hoxigh  v.  Railway  Co.,  100  U.  S.  213,  citing  the  same  case* 
and  Davis  v.  Central  Verviont  R.  R.  Co.,  55  Vt.  84;  45  Am. 
Rep.  590,  citing  and  relying  on  Holden  v.  Fitchburg  R.  R.  Co., 
129  Mass.  268;  37  Am.  Rep.  343.  But  in  McElligoU  v. 
Randolph,  61  Conn.  157,  29  Am.  St.  Rep.  181,  the  facts  give 
a  somewhat  dififerent  complexion  to  the  language  used.  The 
accident  in  that  case  happened  in  taking  down  a  wheel,  and 
was  assumed  to  be  due  to  the  fact  that  the  superintendent 
had  gone  home.  Superintendence  was  necessary  in  order 
that  the  work  should  be  done  safely,  and  it  was  held  that  the 
defendants  had  not  done  their-  whole  duty  in  furnishing  a 
competent  superintendent,  but  that  they  were  bound  to  see 
that  oversight  was  exercised.  The  case  is  not  exactly  in 
point,  but  it  seems  to  us  that  the  argument  is  much  stronger 
for  the  proposition  tliat  reasonable  inspection  of  foreign  cars 
is  one  of  the  duties  which  a  railroad  is  bound  to  see  per- 
fornjed,  and  that  the  decision  affords  some  ground  for  the 
inference  that  the  Connecticut  courts  would  adopt  that  prop- 
osition. 

If,  however,  we  assume,  as  was  ruled,  and  as  we  do  assume, 
that  if  the  accident  had  happened  in  this  state  the  plaintiff 
could  not  have  recovered,  it  is  argued  that  he  cannot  recover 
now.  A  decision  in  Wisconsin  and  language  from  some 
English  cases  are  cited  which  more  or  less  favor  this  conten- 
tion: Anderson  v.  Milwaukee  etc.  Ry.  Co.,  37  Wis,  321;  The 
Halley,  L.  R.  2  P.  C.  193,  204;  Phillipa  v.  Eyre,  L.  R.  6  Q.  B. 
1,  28,  29;  The  M.  Moxham,  1  P.  D.  107,  111.     Possibly,  when 
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it  becomes  material  to  scrutinize  the  question  more  closely, 
the  English  law  will  be  found  to  be  consistent  with  our  views. 
But  however  this  may  be,  we  are  of  opinion  that,  as  between 
*'■  the  states  of  this  union,  when  a  transitory  cause  of  action 
has  vested  in  one  of  them  under  the  common  law,  as  there 
understood  and  administered,  the  mere  existence  of  a  slight 
variance  of  view  in  the  forum  resorted  to,  not  amounting  to 
a  fundamental  diflference  of  policy,  should  not  prevent  an 
enforcement  of  the  obligation  admitted  to  have  arisen  by  the 
law  which  governed  the  conduct  of  the  parties:  See  Higgin» 
V.  Central  New  England  etc.  R.  R.  Co.,  155  Mass.  176;  31  Am. 
St.  Rep.  544.  It  is  unnecessary  to  consider  whether  we 
should  be  prepared  to  adopt  in  its  full  extent  what  is  thought 
by  the  learned  editor  of  Story  on  Conflict  of  Laws,  eighth 
edition,  section  625,  note  a,  to  be  the  true  doctrine — that 
'*  whether  the  domestic  law  provides  for  redress  in  like  cases 
should  in  principle  be  immaterial,  so  long  as  the  right  is  a 
reasonable  one,  and  not  opposed  to  the  interests  of  the  state." 
The  cases  cited,  Dennick  v.  Railroad  Co.,  103  U.  S.  11,  and 
Leonard  v.  Columbia  Steam  Nav.  Co.,  84  N.  Y.  48,  88  Am. 
Rep.  491,  go  further  than  the  decisions  of  this  state:  Richard- 
son V.  New  York  Cent.  R.  R.  Co.,  98  Mass.  85.  The  policy  of 
the  supposed  Connecticut  rule  cannot  be  said  to  be  opposed 
to  that  prevailing  here,  even  apart  from  statute:  See  Stats. 
1893,  c.  359. 
Exceptions  overruled.        

CoNrucr  of  Laws — Right  or  Aonoif  Fob  Nboliokitob  Uvon  Laws 
OT  Another  Statb. — This  question  will  b«  found  discussed  in  Higgins  r. 
Central  New  Bngland  etc  R.  R.Cq.,  155  Mass.  176;  31  Am.  St.  Rep.  544; 
and  Alabama  etc  R.  R.  Go.  v.  Carroll,  97  Ala.  126;  38  Am.  St.  Rep.  163, 
and  the  notes  thereto  wherein  the  cases  in  this  series  will  be  found  collected; 
aUo  tlM  eztendAd  note  to  Attrill  t.  amUingtom,  14  Am.  81  Rap.  S6L 
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[98  MlCHTOAW,  1.] 

Railroads — EjEcrioy  of  Passengers — Damages. — A  passenger  on  a  rail- 
road who  receives  a  check  from  the  conductor  on  the  surrender  of  hia 
ticket,  and  then  goes  into  another  car,  where  his  fare  being  again 
demanded  he  fails  to  produce  his  check,  claiming  that  none  was  given, 
and  upon  his  refusal  to  go  into  the  other  car  for  identification  is  ejected 
from  the  train  cannot  recover  therefor. 

Railroads  —  Ejection  of  Passenger— Exemplary  Damages.— A  pas- 
senger on  a  railroad  train  who  receives  no  check  on  surrendering  hia 
ticket,  and  then  goes  into  another  car,  where  his  fare  being  again 
demanded  he  informs  the  conductor  of  the  facts,  and  ofifers  to  go  into 
the  other  car  for  identification,  which  offer  the  conductor  refuses  to 
accept,  ejecting  him  from  the  train  on  a  dark  night  remote  from  his 
home  or  a  station  is  entitled  to  recover  not  only  actual  damages  but 
also  additional  damages  for  whatever  injury  to  his  feelings  or  of  iuditj- 
nity,  pain,  and  disgrace  such  conduct  tends  to  produce  in  view  of  tlie 
time,  place,  and  circumstances;  but  it  is  error  to  instruct  the  jury  that 
he  is  entitled  to  exemplary  damages  without  explaining  that  term. 

BxEMPLART  Damages. — An  Injury  Intensified  by  Malice  or  Willful* 
MESS,  or  the  oppressiveness  or  recklessness  of  the  act,  authorizes  a  recov< 
ery  of  damages  commensurate  with  the  injury  when  these  elements  are 
present,  and  as  the  added  injury  in  consequence  of  their  presence  is 
not  always  susceptible  of  proof  the  matter  is  left  to  the  sound  discre* 
tion  of  the  jury,  but  its  attention  should  be  called  to  the  elements  to 
bo  considered  in  this  class  of  cases,  and  it  should  be  cautioned  against  act* 
ing  upon  improper  motives. 

Pbimoipal  and  Agent— Exehflart  Damages.— If  any  wantonness  or 
mischief  on  the  part  of  an  agent,  acting  within  the  scope  of  bis  employ- 
ment, causes  an  additional  injury  in  body  or  mind  the  principal  is  11** 
ble  to  make  compensation  for  the  whole  injury  suffered. 

Henry  Rusael  and  Ashley  Pond,  for  the  appellant. 

Dickinson,  Thurber^  and  Stevenson,  for  the  respondent. 
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■  McGrath,  J.  Plaintiff  purchased  an  excursion  ticket 
at  Dexter,  good  to  Detroit  and  return,  and  rode  to  Detroit 
thereon.  At  about  eight  o'clock  on  the  evening  of  the  same 
day  he  took  the  train  at  Detroit  for  Dexter,  taking  a  seat  in 
the  smoking-car.  When  a  few  miles  out  of  Detroit  the  con- 
ductor took  up  his  ticket.  When  the  train  arrived  at  Ypsi- 
lanti  plaintiff  left  the  smoker  and  took  a  seat  in  a  regular 
passenger  car.  After  the  train  left  Ypsilanti  the  conductor 
came  to  plaintiff  and  demanded  his  fare.  Plaintiff  informed 
him  that  he  had  given  him  his  ticket  in  the  other  car.  The 
conductor  then  asked  him  for  his  check.  Plaintiff  replied 
that  he  had  not  been  given  a  check.  The  conductor  threat- 
ened to  put  him  off,  but  did  not  at  that  time,  but  told  him 
that  he  would  have  to  pay  his  fare,  or  get  off  at  Ann  Arbor. 
Plaintiff  responded  that  he  had  surrendered  his  ticket,  and 
would  not  pay  his  fare.  After  the  train  left  Ann  Arbor  the 
conductor  returned,  and,  plaintiff  refusing  to  pay  his  fare,  the 
conductor  called  the  brakeman,  and  they  together  pulled  plain- 
tiff from  his  seat,  took  him  through  the  car,  and  put  him  off, 
about  one  mile  west  of  Ann  Arbor  and  eight  miles  east  of 
Dexter.  Plaintiff  testified  that  when  his  ticket  was  taken  up 
no  check  was  given  him;  that  when  the  conductor  came  to  him 
the  second  time,  and  again  just  before  he  was  put  off,  he  told 
the  conductor  that  if  he  would  go  back  with  him  into  the  smok- 
ing-car he  would  prove  his  assertions  by  the  man  who  sat  with 
him,  but  that  the  conductor  told  him  that  he  had  no  time 
to  '  bother  with  him;  that  the  conductor  insisted  that  he 
(plaintiff)  had  gotten  on  at  Ypsilanti;  that  he  was  ejected 
from  the  car  by  force  at  about  ten  o'clock  at  night;  that  the 
night  was  very  dark;  that  he  could  not  even  see  the  fences 
on  either  side  of  the  track,  and  that  he  was  compelled  to 
walk  home.  It  was  not  claimed  on  the  trial  that  plaintiff 
had  not  surrendered  a  ticket,  but  the  conductor  insisted  that 
he  had  given  him  and  all  of  the  excursionists  checks;  that 
he  told  plaintiff  that  if  he  would  bring  one  man  that  knew 
him  that  said  he  came  from  Detroit  it  would  be  all  right, 
but  he  would  not  do  that;  that  he  used  no  force  in  ejecting 
him;  and  denied  that  plaintiff  had  requested  him  to  go  into 
the  smoking-car  for  the  purpose  of  identification.  One  of 
plaintiff's  witnesses,  who  was  in  the  smoker,  testified  that 
the  conductor  gave  plaintiff  no  check  when  the  ticket  was 
taken  up.  Another  witness  who  was  in  the  car  from  which 
plaintiff  was  ejected  testified  that  she  was  an  excursionist, 
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as  were  others  who  were  with  her;  that  no  checks  were  giveiv 
to  her  or  the  other  excursionists  with  her;  and  that  she  heard 
plaintiff  say  to  the  conductor,  that  if  he  would  go  into  tho 
smoking-car  with  him  (plaintiff)  he  could  prove  that  he  got 
on  at  Detroit,  and  had  given  up  his  ticket,  and  the  conductor 
refused  to  go.  Plaintiff  had  a  verdict  for  twelve  hundred 
dollars,  and  defendant  appeals. 

The  alleged  errors  relate  to  the  refusal  of  requests  to» 
charge,  and  to  the  instructions  given  on  the  question  of 
damages. 

The  defendant  was  entitled  to  have  the  jury  instructed' 
as  to  the  law  applicable  to  its  version  of  the  case.  After 
the  surrender  of  his  ticket  plaintiff  had  left  his  seat  in  the 
smoking-car  and  taken  a  seat  in  another  car.  If  plaintiff 
received  a  check  from  the  conductor,  and,  when  his  fare  was; 
demanded,  did  not  produce  the  check,  and,  when  requested^ 
refused  to  go  into  the  other  car  for  *  identification  he  could 
not  recover.  The  check,  if  given,  was  given  him  for  the  very 
purpose  of  identification.  It  was  notice  to  him  that  the  con- 
ductor would  rely  upon  its  production,  and  not  upon  recol- 
lection. 

The  defendant  was  entitled  to  the  instruction  that  there 
was  no  evidence  of  malicious  intention  on  the  part  of  the 
conductor;  but,  under  the  circumstances  of  this  case,  if  the 
jury  believed  the  testimony  introduced  on  behalf  of  plaintiff^ 
the  plaintiff  was  entitled  to  recover  not  only  tliope  damages 
which  are  ordinarily  termed  ''actual  damages"  but  for  what~ 
ever  injury  to  his  feelings  or  of  indignity,  pain,  and  disgrace; 
such  conduct  would  tend  to  produce  in  view  of  the  time,  place^ 
and  circumstances.  Conduct  may  be  so  hasty  and  ill-timed> 
and  BO  far  disregard  proper  precaution  and  the  rights  of  others^ 
as  to  be  reckless  and  oppressive,  and  the  law  regards  reckless- 
ness and  oppression  as  aggravating  the  injury:  Detroit  Daili/ 
Post  Co.  V.  Mc Arthur,  16  Mich.  447,  455;  Josselyn  v.  McAllis^ 
ter,  22  Mich.  310;  Kreiter  v.  Nichols,  28  Mich.  499;  Elliott  v. 
Herz,  29  Mich.  202;  Kehrig  v.  Peters,  41  Mich.  475;  Ross  v. 
Leggett,  61  Mich.  445;  1  Am.  St.  Rep.  608.  If  plaintiff's  legal 
rights  were  violated  by  the  expulsion  from  the  train,  it  was 
for  the  jury  to  consider  the  injury  to  his  feelings  that  such 
conduct  would  be  likely  to  produce,  in  view  of  his  conscious- 
ness that  he  was  without  fault,  and  had  a  right  to  remain 
upon  the  train  to  liis  destijiation:  Chirago  etc.  R.  R.  Co.  v. 
Flagg,  43  111.  361;  92  Am.  Dec.  133;  Carsten  v.  Northern  Pae^ 
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12.  R.  Co.,  44  Minn.  454;  20  Am.  St.  Rep.  589;  Philadelphia 
etc.  R.  R.  Co.  V.  Rice,  64  Md.  63;  Chicago  etc.  R.  R.  Co.  v.  Hold" 
ridge,  118  Ind.  281.  It  was  expressly  held  in  New  York  etc. 
R.  R.  Co.  V.  Winter,  143  U.  S.  60,  that,  if  plaintiff  was  right- 
fully on  the  train  as  a  passenger,  he  had  the  right  to  refuse 
to  be  ejected  from  it,  and  to  make  a  sufficient  resistance  to 
being  put  off  to  denote  that  he  was  being  removed  by  compul- 
sion, and  against  his  will;  and  the  fact  that  under  such  cir- 
cumstances he  was  put  ofif  the  train  was  of  itself  *  a  good 
cause  of  action  against  the  company.  Defendant's  belief 
cannot  be  held  to  justify  unreasonable  or  reckless  conduct: 
Welch  V.  Ware,  32  Mich.  77;  Raynor  v.  Nimt,  37  Mich.  34; 
26  Am.  Rep.  493. 

The  court  was  in  error,  however,  in  instructing  the  jury 
that  plaintiff  was  entitled  to  exemplary  damages,  in  the 
absence  of  any  explanation  as  to  what  was  meant  by  that 
term:  Detroit  Daily  Post  Co.  v.  McArthur,  16  Mich.  447.  The 
court  had  already  instructed  the  jury  that  plaintiff  was  enti- 
tled to  recover  as  actual  damages  for  such  pain  and  mortifi- 
cation and  disgrace  as  the  act  entailed,  and  then  informed 
the  jury  that  if  plaintiff  made  a  proposition  to  the  conductor 
to  step  back  into  the  other  car  and  allow  him  to  prove  that 
he  got  on  at  Detroit,  and  surrendered  his  ticket,  then  he  was 
entitled  to  recover,  in  addition  to  his  actual  damages,  what 
the  law  calls  "exemplary  damages."  The  jury  were  left  free 
to  add  to  the  amount  which  they  found  that  plaintiff  had 
suffered  from  mortification,  pain,  and  disgrace  a  further  sum 
as  a  punishment.  The  aim  of  law  which  gives  redress  for 
private  wrongs  is  compensation  to  the  injured  rather  than  the 
prevention  of  a  recurrence  of  the  wrong.  The  law  recognizes 
the  fact  that  an  injury  may  be  intensified  by  the  malice  or 
willfulness,  or  oppressiveness  or  recklessness,  of  the  act,  and 
simply  allows  damages  commensurate  with  the  injury  when 
these  elements  are  present.  The  added  injury,  in  consequence 
of  their  presence,  is  not  always  susceptible  of  proof,  hence  the 
matter  in  left  to  the  sound  discretion  of  the  jury.  Courts, 
however,  should  call  attention  to  the  elements  that  should  be 
considered  by  juries  in  this  class  of  cases,  and  caution  them 
from  acting  upon  improper  theories:  Josselyn  v.  McAllister,  22 
Mich.  310;  Scripps  v.  Reilly,  38  Mich.  10;  Stilson  v.  QibbSf  63 
Mich.  280;   Wilson  v.  Bowen,  64  Mich.  133. 

It  is  urged  that  the  defendant  is  not  liable  in  exemplary 
damages  for  the  oppressive  or  reckless  conduct  of  the  con- 
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ductor,  •  and  Lake  Shore  etc.  Ry.  Co.  v.  Prentice^  147  U.  S, 
101,  is  relied  upon.  In  that  case  the  act  was  wholly  without 
the  line  or  scope  of  the  conductor's  authority,  and  the  court 
expressly  recognize  the  rule  that,  if  any  wantonness  or  mis- 
chief on  the  part  of  an  agent,  acting  within  the  scope  of  his 
employment,  causes  additional  injury  to  the  plaintiff  in  body 
or  mind,  the  principal  is  liable  to  make  compensation  for  the 
whole  injury  suffered,  and  a  number  of  cases  are  cited  in 
support  of  the  doctrine. 

For  the  errors  mentioned,  the  judgment  is  reversed,  and  a 
new  trial  ordered. 

The  other  justices  concurred. 

Railroads. — Expulsion  op  Passengers  Who  Have  Paid  Fare:  See  Chr- 
tnan  r.  Southern  Pae.  Co.,  97  Cal.  1;  33  Am.  St.  Rep.  157,  and  note;  Kansas 
CUy  etc  R.  R.  Co.  ▼.  Riley,  68  Miss.  765;  24  Am.  St.  Rep.  309,  and  note;  and 
Spellman  v.  Richmond  etc  R.  R.  Co.,  35  S.  C.  475;  28  Am.  St.  Rep.  858. 

Damages — Exemplary — When  Allowed. — When  a  cause  of  action  is  an 
invasion  of  the  rights  or  property  of  a  person,  natural  or  artificial,  charac- 
terized by  violence,  fraud,  malice,  wantonness,  or  a  reckless  disregard  of 
social  or  civil  rights,  exemplary  damages  may  be  recovered:  Spellman  v. 
Riclmond  etc  R.  R.  Co.,  35  S.  C.  475;  28  Am.  St.  Rep.  858,  and  extended 
note;  Samuels  v.  Richmond  etc  R.  R.  Co.,  35  S.  C.  493;  28  Am.  St.  Rep.  883; 
Peamon  v.  Zehr,  138  111.  48;  32  Am.  St.  Rep.  113.  See,  also,  the  note  to 
Northern  etc  Ry.  Co.  v.  O'Conner,  35  Am.  St.  Rep.  430. 

Railroads — Expulsion  of  Passenger— Exemplary  Damages. — Exem- 
plary damages  may  be  allowed  by  a  jury  in  an  action  for  the  wrongful  ex- 
pulsion of  a  passenger  from  its  train,  if  in  such  expulsion  the  defendant  was 
guilty  of  oppression,  fraud,  or  violence,  actual  or  presumed:  Gorman  ▼. 
Southern  Pac  Co.,  97  CaL  1;  33  Am.  St.  Rep.  157,  and  note;  SpeUman  y. 
Richmond  etc  R.  R.  Co.,  35  S.  C.  475;  28  Am.  St.  Rep.  858,  and  extended 
note;  Southern  etc  Ry.  Co.  v.  Rice.  38  Kan.  398;  5  Am.  St.  Rep.  766. 

Agency— Principal's  Liability  For  Wantonness  of  Agent.— A  princi- 
pal,  whether  a  corporation  or  an  individual,  may  be  held  liable  in  exem« 
plary  damages  to  a  third  person  on  account  of  a  wrongful,  wanton,  or 
malicions  act  of  his  agent,  done  within  the  scope  of  his  agency,  though  the 
act  was  not  previously  authorized  or  subsequently  ratified  by  the  principal: 
Rucker  t.  Smoktt  87  S.  C.  377;  84  Am.  St.  Rep.  758,  and  note,  with  the  cases 
collected. 
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Jbnks  V,  Pawlowskl 

[98  HICBIOAN,  110.] 

Dbids. — RcsTRAtKliro  Covenants  in  a  deed  upon  the  right  of  the  grante* 
to  mU  intoxicating  liquors  on  the  premises  are  valid,  upon  the  theory 
that  the  grantor  haa  a  right,  in  disposing  of  hia  property,  to  prevent 
•ach  a  use  by  the  grantee  as  may  diininiah  the  value  of  the  remaining 
land  or  impair  its  eligibility  for  oilier  uses. 

DwtDs— Restraining  Covenants— Waiver  by  Grantor.— When  a  grantor 
conveys  one  parcel  of  land,  with  restrictions  in  the  deerl  upon  the  right 
of  the  grantee  to  sell  intoxicating  liquors  on  the  premises,  and  after> 
wards  conveys  adjoining  land  to  a  third  person  without  such  i  eistrictious, 
he  waives  the  right  to  insist  upon  the  enforcement  of  the  restrictious 
contained  in  the  first  deed,  even  though  they  were  omitted  from  the 
second  deed  by  mistake,  if  no  proceeding  has  been  taken  to  correct  such 
mistake. 

John  F.  Murphy  and  William  T.  Mitchell,  for  the  appellants. 

Elbridge  F.  Bacon,  for  the  respondent. 

**•  McGrath,  J.  This  is  a  bill  to  enjoin  the  pale  of  intox- 
icating liquors  upon  premises  in  the  village  of  Sand  Beach, 
***  conveyed  by  complainant  and  another  to  Frank  Pawlow- 
ski's  grantor  by  deed  dated  October  2,  1883,  which  contained 
the  following  provision: 

*'  This  conveyance  and  estate  in  the  said  premises  hereby 
created  is  subject  to  the  express  condition  that  if  the  said 
party  of  the  second  part,  their  heirs  or  aspigns,  shall  at  any 
time  sell,  or  keep  for  sale,  or  knowingly  permit  any  person 
under  them  so  to  sell,  or  keep  for  sale,  any  spirituous  or  intox- 
icating liquors,  whether  distilled  or  fermented,  the  entire  title 
and  estate  in  and  to  said  premises  hereby  conveyed  and 
created  shall  cease,  and  the  title  in  and  to  said  premises  shall 
thereupon  at  once  revert  to  and  vest  in  the  parties  of  the  first 
part,  their  heirs  and  assigns,  forever,  and  it  shall  then  be  law- 
ful for  the  said  parties  of  the  first  part,  their  heirs  or  assigns, 
to  re-enter  upon  said  premises,  and  said  party  of  the  second 
part,  their  heirs  or  assigns,  and  every  person  claiming  under 
him  or  them,  wholly  to  remove,  expel,  or  put  out." 

Prior  to  the  date  of  the  deed  in  question  complainant  had 
conveyed  several  parcels  of  land  in  the  village  to  other  parties 
without  restriction.  The  last  of  these  deeds  was  dated  May 
20, 1883.  It  also  appears  that  on  January  24,  1885,  complain- 
ant conveyed  a  parcel  of  land  adjoining  the  premises  in  ques- 
tion to  one  Lowry,  by  deed,  without  restriction,  and  that 
Lowry,  from  1888,  and  down  to  the  time  of  the  hearing,  has 
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kept  a  liquor  saloon  upon  the  premises  so  conveyed.  Defend- 
ant Frank  Pawlowski  operated  a  meat  market  on  his  premises 
until  August,  1891,  since  which  time  his  son  has  kept  a  saloon 
therein.  Until  years  after  the  establishment  of  the  Lowry 
Baloon  defendant  had  observed  the  conditions  of  his  deed. 

Restrictions  of  this  class  are  sustained  upon  the  theory 
that  a  party  has  the  right,  in  disposing  of  his  property,  to 
prevent  such  a  use  by  the  grantee  as  might  diminish  the  value 
of  remaining  land,  or  impair  its  eligibility  for  other  uses: 
Watrous  v.  AlleUy  57  Mich.  362;  58  Am.  Rep.  363;  Smith  v. 
Barrie,  56  Mich.  314;  56  Am.  Rep.  391.  But  is  there  no- 
mutuality  Ml  such  agreements?  It  certainly  cannot  be  said 
that  a  grantor  has  the  right  ***  afterwards  to  sell  an  adjoin^ 
ing  lot  without  restrictions,  and  thereby  diminish  the  value  of 
his  former  grantee's  property,  and  impair  its  eligibility  for 
other  uses,  converting  the  locality  into  a  saloon  locality,  and 
still  be  allowed  to  insist  upon  the  restriction.  The  damage 
to  defendant's  property  by  the  permission  and  existence  of 
Lowry's  saloon  is  quite  as  apparent  as  that  to  complainant 
by  reason  of  his  ownership  of  a  hotel  and  his  residence  in  the 
same  block:  Chippewa  Lumber  Co.  v.  Tremper,  75  Mich.  36; 
13  Am.  St.  Rep.  420. 

It  is  no  answer  to  say  that  the  omission  of  the  restriction 
in  the  deed  to  Lowry  was  a  mistake.  The  consequences  are 
the  same  to  defendants.  No  proceedings  have  been  taken  to 
correct  such  mistake. 

The  decree  below  must  be  reversed  and  the  bill  dismissed. 

Hooker,  C.  J.,  concurred  in  the  result. 


Deeds — Restrictions — Intoxicatino  Liquors. —A  condition  that  "in- 
toxicating liquors  shall  never  be  sold  as  a  beverage  to  be  drunk  on  the  prem- 
ises, and  if  the  same  is  so  done  habitually,  with  the  knowledge  and  consent 
of  the  owner,  this  instrument  shall  be  void,"  if  inserted  in  a  conveyance  ot 
real  property,  is  a  valid  condition  subsequent,  the  breach  of  which  works  a 
forfeiture  of  the  premisses  conveyed:  Sioux  City  etc  /?.  B.  Co.  v.  Singer,  49 
Minn.  301 ;  32  Am.  St.  Rep.  654,  and  note.  To  the  same  effect,  see  Chippewa 
Lumber  Co.  v.  Tremper,  75  Mich.  36;  13  Am.  St.  Rep.  420,  and  note;  and 
8ad  Rner  Lumbering  etc  Co.  v.  Kaiser,  82  Wi«.  166. 
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MiLLBB  r.  Minor  Lumber  Company. 

[98  MlCHIOAK,  168.] 

OoKPOtTKDino  Ceimb—Embezzlembnt— Right  to  Rkcrivx  Mokit  ih  Pat- 
mMT  For. — A  master  has  the  right  to  receive  money  from  hia  serrant 
•r  from  the  wife  of  the  latter,  or  from  a  third  perscn,  in  payment  for 
money  embezzled  by  such  servant,  so  long  as  the  master  does  not  prom* 
ise,  either  expressly  or  by  implication,  not  to  prosecute  for  the  crime. 

D0BE8S— Ratification. — A  deed  from  a  wife,  secured  through  threats  of  a 
criminal  prosecution  against  her  husband  for  embezzlement  from  the 
grantee,  is  not  void,  but  only  voidable,  and  if  she  subsequently  executes 
a  quitclaim  deed  to  the  same  premises  upon  a  sufficient  consideration, 
and  with  knowledge  that  she  thereby  waives  her  right  to  avoid  the  first 
deed,  she  ratifies  it,  and  is  estopped  from  having  either  or  both  deeds 
set  aside  in  the  event  that  her  husband  is  prosecuted  for  embezzlements 
discovered  after  the  execution  of  the  second  deed. 

J.  D.  Turnhull,  for  the  appellant 

William  E.  Depew  and  Frank  Emerickj  for  the  respondents. 

*•'  HooKEBjC.J.  The  complainant's  husband,  being  in  *•* 
the  employ  of  the  Minor  Lumber  Company,  embezzled  about 
ten  thousand  dollars  of  the  employer's  money.  The  fact  that 
he  was  the  embezzler  of  a  small  amount  was  accidently  dis- 
covered by  a  member  of  the  company,  and  Miller  admitted 
the  fact,  and  confessed  to  other  instances.  The  services  of 
one  O'Neil,  a  private  detective,  were  secured,  and  Miller  was 
kept  in  his  custody.  He  was  not  arrested,  and  remained  with 
O'Neil  by  consent,  but  it  was  undoubtedly  understood  by  all 
that  he  was  not  to  be  suflfered  to  depart.  Miller  gave  up  over 
four  thousand  dollars  of  the  money,  which  left  a  shortage  of 
about  six  thousand  dollars.  He  then  proposed  to  go  to  Battle 
Creek  and  have  his  wife  deed  to  the  company  a  house  and  lot 
in  Alpena,  the  title  to  which  was  in  her.  The  deed  was  drawn, 
and  he  was  permitted  to  go  with  O'Neil  to  Battle  Creek,  where 
they  found  complainant  at  the  sanitarium,  in  bed,  having  just 
tindergone  a  surgical  operation.  She  reluctantly  gave  the 
deed.  The  parties  differ  as  to  what  occurred  there,  but  we 
are  satisfied  that  while  no  express  promise  was  given  by  the 
defendants  that  Miller  should  not  be  prosecuted,  it  was  so 
understood  by  complainant,  and  but  for  that  understanding 
tlie  deed  would  not  have  been  given,  and  that  had  not  the 
deed  been  given,  Miller  would  have  been  prosecuted.  Subse- 
quently complainant  returned  to  her  home  in  Alpena,  with 
the  intention  of  surrendering  the  premises  to  the  defendants* 
and  opened  negotiations  with  them  for  the  sal»  of  her  fur- 
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niture,  which  was  in  the  house,  in  the  course  of  which  she 
Baid  that  she  had  been  informed  that  she  could  have  the 
deed  set  aside.  The  defendants  finally  agreed  to  purchase 
the  furniture  for  eleven  hundred  dollars,  on  condition  that 
she  would  execute  a  quitclaim  deed  of  the  premises,  which 
she  was  informed  would  cut  off  any  right  she  might  have 
in  the  same.  She  stated  that  she  did  not  intend  to  try 
to  get  the  property  back,  and  signed  the  deed  and  bill 
of  salt,  and  received  eleven  hundred  dollars  in  cash  from 
the  defendants.  This  second  deed  ***  was  made  in  Aprils 
the  first  having  been  made  in  February.  Up  to  this  time 
Miller  had  not  returned  to  Alpena,  but  did  so  a  short  time 
after  the  second  deed  was  given.  Mrs.  Miller  remained  in 
the  house  for  a  time,  and  then  yielded  the  possession.  It 
was  subsequently  discovered  that  Miller  was  guilty  of  still 
further  embezzlements,  for  which  he  was  arrested  at  the  in- 
stance of  the  defendants.  What  occurred  in  relation  to  these 
proceedings  is  not  very  clear,  but  some  correspondence  passed 
between  Mrs.  Miller  and  Mr.  Kelley  as  follows: 

"Alpena,  October  4,  1887. 
"Mr8.   W.  J.  Miller, 

"  Dear  Madam:  I  have  succeeded  in  getting  the  paper  you 
wanted  signed  by  Mr.  Maltz,  but  not  in  time  to  take  same  to 
the  train  this  morning,  as  was  understood  by  myself  and 
A.  N.  S.;  therefore  I  will  retain  same  until  he,  A.  N.  S., 
returns,  and  then  have  it  signed  and  delivered  to  you  in 
accordance  with  our  understanding. 

"  Yours  respectfully, 

"  R.  J.  Kelley." 
"As  Individuals  or  as  members  of  the  Minor  Lumber  Co., 
we  will  not  pursue  or  press  the  prosecution  instituted  against 
W.  J.  Miller  at  Alpena,  and  will  put  nothing  in  his  way  to 
prevent  him  from  earning  an  honest  living. 

[signed]       Georob  L.  Maltz. 
"A.  N.  Spbatt. 
**  Dated  October  3,  1887." 

It  appears  in  evidence  that  this  was  not  the  first  time  that 
Miller  had  been  guilty  of  a  crime  of  this  character,  and  that 
his  wife  on  several  occasions  had  come  to  his  relief.  A  year 
or  two  after  the  deed  was  given  she  commenced  these  pro- 
ceedings. 

We  have  no  hesitation  in  saying  that  the  transaction  at 
Battle  Creek  was  such  as  to  render  the  deed  there  taken  void- 
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able  on  the  ground  of  duress.  The  complainant  was  sick  and 
«xcited.  All  her  previous  experiences  may  be  supposed  to 
have  prepared  her  mind  for  such  charges,  and  it  is  manifest 
that  she  would  cling  to  her  husband,  and  *••  was  prepared 
to  aid  him  in  his  trouble  under  the  pressure  of  his  impor- 
tunities, which  were  supported  by  the  presence  of  the  officer 
who  had  him  in  his  custody.  We  are  also  convinced  that  the 
deed  would  not  have  been  executed  at  that  time  had  she  not 
expected  that  he  would  not  be  prosecuted.  There  is  little 
doubt  that  the  oflficer  so  understood  it,  and,  perhaps,  as  little 
of  the  intention  of  the  defendants  to  forbear,  if  the  deed  were 
procured,  though  they  at  all  times  refused  to  promise  any 
thing  of  the  kind.  While  no  promise  was  made,  this  under- 
standing contributed  to  influence  the  complainant. 

The  second  deed  was  given  under  diflTerent  circumstances. 
Miller  evidently  understood  that  he  was  unsafe  in  the  state, 
and  sojourned  for  a  time  in  Canada,  where  the  complainant 
was  with  him  for  a  couple  of  weeks  or  more.  We  must  believe 
that  she  was  aware  that  he  had  no  promise  of  immunity  when 
ehe  returned  to  Alpena,  and  she  went  there  to  carry  out  her 
promise  by  disposing  of  her  furniture,  and  yielding  possession 
■of  the  premises  under  the  Battle  Creek  deed.  She  impor- 
tuned the  defendants  to  buy  it,  and,  by  language  which  seems 
to  have  partaken  of  the  nature  of  a  threat,  informed  them  that 
«he  was  advised  that  the  deed  could  be  set  aside.  Appar- 
■ently,  this  was  intended  to  make  them  more  willing  to  pur- 
chase the  furniture,  and  it  seems  to  have  had  that  eff'ect,  for 
Spratt  at  once  told  her  that,  in  view  of  that,  he  should 
require  a  new  deed  if  he  bought  the  furniture;  and  there 
can  be  no  doubt  that  he  would  have  refused  to  buy  it  had 
he  not  supposed  that  the  company  was  to  hold  the  real 
estate.  Tlie  subject  was  mentioned  between  herself  and 
Kelley,  being  introduced  by  her,  when  she  was  informed  that 
she  might  be  able  to  set  aside  the  deed,  but  that,  if  she  made 
the  sale  of  the  furniture,  and  gave  a  new  deed,  as  required 
by  the  company,  it  would  preclude  a  recovery  of  the  prem- 
ises. She  made  haste  to  close  the  transaction,  and  **'' 
obtained  the  money  for  the  furniture.  We  think  that  she 
thereby  parted  with  any  right  that  she  had  in  the  premises. 
The  Battle  Creek  deed  was  not  absolutely  void,  but  at  most 
voidable,  at  her  option.  By  this  last  transaction  she  saw  fit 
to  ratify  it,  and  elected  to  consider  it  valid.  Whatever  want 
of  free  agency  there  may  have  been  in  her  act  at  Battle 
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Creek,  there  was  no  duress  or  coercion  at  Alpena.  Her  hus- 
band was  then  in  safety,  being  out  of  the  country.  She  had 
time  and  opportunity  to  consider  the  matter.  She  was  advised 
of  her  rights,  and  knew  what  she  could  do,  and  deliberately 
chose  the  course  taken.  She  was  no  novice  in  such  matters, 
and  may  have  felt  that  it  was  but  just  to  the  company  to  sur- 
render to  it  property  which  was  perhaps  paid  for  with  its 
money.  The  letter  sent  by  Maltz  and  Spratt,  dated  October 
3d,  in  which  they  stated  that  they  would  not  press  the  present 
prosecution,  is  not  shown  to  have  been  connected  with  the 
sale  of  the  furniture  in  April.  It  does  not  appear  how  the 
letter  was  procured.  It  appears  that  the  defendants  never 
promised  not  to  prosecute  for  the  things  then  discovered;  that 
on  all  occasions  they  refused  to  make  such  a  promise.  They 
had  the  right  to  receive  money  from  Miller  in  payment,  and 
from  his  wife  or  any  other  person  by  Miller's  procurement, 
60  long  as  they  did  not  transgress  the  law,  by  promising, 
either  expressly  or  by  implication,  not  to  prosecute. 

The  decree  will  be  affirmed. 

The  other  justices  concurred. 

CoMPOuNDiNO  Felony— Right  of  Injcrbd  Party  to  Compensation. — 
The  owner  of  property  stolen  or  wrongfully  taken  has  a  right  to  receive 
compensation  for  the  injury  sustained,  and  unless  he  agrees  not  to  prose- 
cute or  suppress  evidence  of  the  crime,  the  defense  of  compounding  a  felony 
is  not  available  against  him:  Cass  Courtly  Bank  v.  Bricker,  34  Neb.  516;  33 
Am.  St.  Rep.  649,  and  note;  Johnston  v.  Allen,  22  Fla.  224;  1  Am.  St.  Rep. 
180,  and  note.  A  note  given  to  settle  an  agent's  embezzlement  is  valid  if 
there  is  not  an  agreement  to  stifle  the  prosecution:  Wolf  v.  Troxell,  94 
Mich.  673.  See,  also,  the  extended  notes  to  l^oumqf  Hineabourgh  v.  Summer, 
31  Am.  Dec.  603,  and  HiU  v.  Freeman,  49  Am.  Rep.  49. 

Duress — Ratification. — A  contract  made  under  duress  is  voidable,  but 
if  ratified  after  the  duress  has  ceased  it  becomes  Talid  and  enforceablei 
Ferrari  ▼.  Board  of  Htalih,  24  FU.  890;  BtliM  r.  Henderson,  6  Cold.  471; 
98  Am.  Deo.  488. 
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Linn  EM  AN  v.  Moross. 

[98  MlcniOAM,  178.J 

Contract  Fob  Bbnbfit  of  Thibd  Person— Pbivitt—Notatiok.— An 
agreement  between  father  and  son,  to  which  a  daaghier  is  *  itranger, 
that  in  consideration  of  the  revocation  by  the  father  of  hit  will  in  favor 
of  Buch  daughter,  and  the  devise  of  the  same  property  to  such  son,  th« 
latter  is  to  pay  her  a  certain  sum  monthly,  so  long  as  she  shall  live,  can- 
not be  enforced  by  her  in  an  action  at  law.  Such  agreement  oannot  be 
enforced  on  the  law  side  of  the  court,  cither  on  the  ground  of  novation 
or  as  a  trust. 

Contract  Fob  Bbnefit  o»  Third  Person— Privitt.— A  promise  made  by 
one  person  to  another  for  the  benefit  of  a  third,  who  ia  a  stranger  to  th« 
consideration,  cannot  be  enforced  by  the  latter. 

Appeal  from  the  disallowance  of  a  claim  against  the  estate 
of  a  deceased  person. 

Wells,  Angell,  Boynton,  and  McMillan,  for  the  appellant. 

Emery  T.  Wood^  Edwin  C.  Bolton,  and  Moore  and  Moorc^  for 
the  respondent. 

***  Long,  J.  This  claim  is  for  the  payment  of  ten  dollars 
per  month  from  October  16,  1874,  to  April  16,  1890.  It 
*'*  involves  a  contingent  claim  for  a  like  amount,  monthly, 
so  long  as  claimant  lives.  The  commissioners  on  claims 
rejected  it.  Claimant  appealed  to  the  circuit  court,  and  suc- 
ceeded.    The  estate  brings  error. 

The  claimant  and  deceased  were  brother  and  sister,  chil- 
dren of  Antoine  Moross.  The  claim  is  based  upon  a  contract 
alleged  to  have  been  made  in  1871  between  Antoine  and 
Joseph  for  the  benefit  of  the  claimant.  Some  time  prior  to 
1871  Antoine  Moross  made  a  will,  in  which  he  gave  Nancy, 
for  life,  twenty  acres  of  land  and  two  hundred  dollars  in 
money.  In  April,  1871,  he  made  a  codicil  to  the  will,  whereby 
he  revoked  the  gift  to  Nancy,  and  gave  to  Joseph  what  in  the 
original  will  had  been  given  to  Nancy,  stating  before  the 
revoking  clause:  "I  have  since  made  other  provision  for  her 
maintenance  during  her  natural  life."  Antoine  died  soon 
after.  In  1875  Joseph  conveyed  to  Nancy  the  land  which 
had  been  originally  devised  to  her,  and  she  gave  to  Joseph, 
on  the  same  day  the  following  receipt: 

"  Mt.  Clemens,  February  1 5,  1876. 

*'  Received  of  Joseph  A.  Moross  deed  of  N.  \  of  S.  E.  \  of 
S.  E.  ^,  sec.  26,  town  2  north,  range  13  east,  in  Macomb 
county,  in  full  settlement  of  all  claims  between  us. 

"Witness:  a        ^^  t  ,. 

».  rk     ou  X        »  Ann     X      LiNNEMAN." 

"O.  Chapoton,"  niark 
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It  was  established  on  the  trial  that  Joseph  promised 
Antoine,  when  the  codicil  to  the  will  was  made,  that  he  would 
pay  the  ten  dollars  per  month  to  Nancy  so  long  as  she  lived. 
It  was  also  shown  that  Joseph  for  a  time  paid  Nancy  the  ten 
dollars  per  month,  which  she  accepted;  also,  that  in  1874 
Nancy  sued  Joseph  on  this  contract,  and  recovered  judgment. 
But  it  was  contended  in  behalf  of  the  estate  that  the  convey- 
ance of  the  twenty  acres  of  land  to  Nancy  was  in  full  settle- 
ment of  the  claim.     It  was  also  contended: 

1.  That  no  liability  attached  under  the  provisions  of  the 
codicil  and  the  promise  of  Joseph  to  his  father  to  make  **• 
the  payments  to  Nancy,  as  Nancy  was  a  stranger  to  that  con- 
tract and  to  the  consideration  for  the  promise;  2.  That  Nancy 
was  guilty  of  laches. 

On  the  other  hand,  it  was  also  contended  by  claimant's 
counsel,  on  the  trial  below,  that  the  claimant  did  not  have 
sufficient  intelligence  to  comprehend  the  alleged  settlement. 

The  court  directed  the  jury,  substantially,  that  if  they  found 
that  a  contract  was  entered  into  between  Antoine  and  Joseph 
to  pay  Nancy  this  sum,  and  that  Nancy,  when  she  made  this 
settlement,  was  incapable  of  contracting,  by  reason  of  not 
having  sufficient  intelligence  to  understand  its  terras  and 
conditions,  the  verdict  must  be  for  claimant  for  the  contract 
price,  less  the  value  of  the  land  deeded  to  her  by  Joseph. 
The  court  was  asked  by  the  estate  to  charge: 

"This  action  is  based  upon  a  contract  made  between  Joseph 
A.  Moross,  deceased,  and  his  father,  Antoine  Moross,  deceased, 
to  which  Mrs.  Linneman  was  not  a  party.  Mrs.  Linneman, 
being  a  stranger  to  the  contract  and  to  the  consideration 
thereof,  can  maintain  no  action  upon  it." 

This  request  was  refused,  and  the  jury  found  a  verdict  in 
favor  of  claimant  for  seven  hundred  and  forty-two  dollars  and 
thirty-three  cents. 

The  court  should  have  given  the  request  of  defendant's 
counsel  in  his  charge  to  the  jury.  There  is  no  evidence  that 
Nancy  was  a  party  to  the  contract  between  Antoine  and 
Joseph.  Antoine,  by  his  will,  gave  Nancy  certain  property 
and  money.  He  afterwards,  by  codicil,  revoked  the  gift  to 
Nancy,  and  made  the  same  property  over  to  Joseph,  upon 
Joseph's  promise  to  pay  Nancy  this  monthly  indemnity.  No 
consideration  moved  from  Nancy,  and  we  think  the  case  falls 
within  the  rule  that  a  promise  made  by  one  person  to  another  for 
the  benefit  of  a  third — a  stranger  to  the  consideration — will  not 
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Bupport  an  action  by  the  latter.  This  rule  is  settled  in  this 
state  in  Pipj>  v.  Reynolds,  20  Mich.  88;  Turnery.  MeCarty^  22 
Mich.  265;  »«»  Hick$  v.  McGarry,  38  Mich.  667;  Bunt  t. 
Strew,  39  Mich.  368;  Hidden  v.  Chappel,  48  Mich.  627;  Ed- 
wards y.  Clement,  81  Mich.  613;  Wheeler  v.  Stewart,  94  Mich. 
445.  In  the  last-mentioned  case  it  appeared  that  plaintiflF's 
husband,  in  his  lifetime,  agreed  with  defendant  to  buy  a  one- 
third  interest  in  the  latter's  farm,  and  to  work  it,  and  if  he 
died  before  his  interest  was  paid  for,  the  value  of  his  services 
was  to  be  paid  to  his  widow,  and  the  payments  made  were  to 
be  refunded.  The  husband  died,  and  the  widow,  in  her  indi- 
vidual capacity,  brought  suit  to  recover  the  value  of  the  serv- 
ices, and  the  amount  which  should  have  been  refunded.  It 
was  held  that  she  could  not  recover. 

Counsel  for  claimant  attempt  to  place  the  right  of  recovery 
on  the  ground  of  novation.  It  lacks  the  essential  elements 
of  a  novation.  Nancy  had  no  claim  against  her  father's 
estate  which  she  could  enforce,  and  it  does  not  appear  that 
she  was  ever  consulted  when  her  father  revoked  the  gift  to 
her,  and  made  the  property  over  to  Joseph.  She  released 
nothing.  She  had  nothing  to  release.  Claimant's  counsel 
cite  Osbom  v.  Ofhorn,  36  Mich.  48,  and  some  other  cases  in 
this  court,  to  sustain  the  proposition  that  the  transaction 
was  a  novation;  but  in  Oeborn  v.  Oabom,  36  Mich.  48,  it  was 
said  by  this  court: 

"The  circuit  judge  thought  the  case  came  within  the  prin- 
ciple of  Pipp  V.  Reynolds,  20  Mich.  88;  Turner  v.  McCarty,  22 
Mich.  265;  and  Halsted  v.  Francis,  31  Mich.  113.  In  each 
of  those  cases  the  plaintiff  counted  on  a  promise  made  to  a 
third  person — not  to  himself.  In  this  case  the  plaintiff  counts 
upon  a  promise  made  to  herself,  and  the  only  question  is 
whether  she  establishes  it." 

Counsel  also  contend  that,  even  though  Nancy  was  a 
stranger  to  the  contract,  a  trust  was  created  in  her  favor 
which  might  be  enforced;  that  the  court  would  compel  the 
representatives  of  Antoine  to  permit  the  use  of  their  names 
for  the  purpose  of  recovering  from  Joseph's  estate  the  fund 
for  the  benefit  of  Nancy,  or  that  Antoine's  representatives 
'*•  could  enforce  the  contract,  on  their  own  motion,  for  the 
benefit  of  Nancy.  This  may  be  true,  and  yet  this  action  not 
maintainable.  Here  the  claimant,  in  her  own  name,  seeks 
in  a  court  of  law  to  enforce  the  payment  under  a  contract  to 
which  she  was  never  a  party,  and  for  which  the  consideration 


Dec.  1893.]  Linneman  v.  Morosb.  881 

moved  from  another.  If  it  can  be  enforced  as  a  truBt,  even 
by  the  claimant,  Bhe  is  in  the  wrong  forum  for  that  purpose. 
These  proceedings  are  in  the  nature  of  an  action  at  law,  where 
questions  of  fact  are  triable  by  a  jury;  and  the  question  of 
whether  it  was  a  trust  fund  in  the  hands  of  Joseph,  which,  in 
equity,  he  should  pay  over  to  Nancy,  could  not  be  litigated 
in  this  forum.  It  may  be  true  that  Joseph  took  the  property 
from  his  father  under  this  will,  with  a  promise  to  pay  Nancy 
these  several  suras  of  money,  and  that  a  court  of  equity 
would,  under  proper  proceedings,  enforce  it  for  her  benefit. 
When  that  question  shall  arise  the  proper  forum  will  have 
&n  opportunity  to  pass  upon  the  question  of  Nancy's  compe- 
tency to  make  the  claimed  settlement,  and  the  matter  of  her 
laches  in  not  bringing  the  action  sooner  for  the  enforcement 
of  the  trust.  Until  these  questions  shall  arise  in  a  proper 
proceeding  we  express  no  opinion  upon  them. 

The  judgment  of  the  court  below  must  be  reversed.  No 
new  trinl  will  be  ordered. 

The  other  justices  concurred. 

Pbumisb  Fob  th«  Benrfit  of  Third  Person. — This  topic  has  been  dis- 
xsassed  io  notes  to  Schemerhorn  r.  Vanderheyden,  3  Am.  Dec.  305-307;  Arnold 
V.  Lyman,  9  Am.  Dec.  155-157;  TuUler.  CatUn,  12  Am.  Dec.  693,  where  the 
rule  is  correctly  stated  to  be  that  the  prevailing  doctrine  in  this  country  is, 
that  a  parol  or  written  promise  from  one  person  to  another  for  the  benefit 
of  a  third  enables  such  third  person  to  maintain  an  action  on  the  promise, 
if  adopted  by  him,  though  he  was  not  cognizant  of  it  when  it  was  made,  and 
no  consideration  moved  from  him.  This  view  of  the  subject  has  beea 
expressly  adopted  by  the  supreme  court  of  the  United  States  in  Hendrick  v, 
Lindsay,  93  U.  S.  143,  and  meets  with  the  approval  of  text-book  writers:  2 
Wharton  on  Contracts,  sec.  785;  1  Parsons  on  Contracts,  467.  In  those 
jurisdictions  where  this  rule  maintains  it  is  uniformly  decided  that  when  • 
contract,  either  oral  or  written,  and  not  nnder  seal,  is  entered  into  by  two 
persons,  for  the  sole  benefit  of  a  third,  the  latter  may  sue  thereon  in  his  own 
name,  although  the  agreement  may  not  be  directly  to  or  with  him:  Moore 
▼.  /Joiue,  64  111.  162;  Meyer  v.  Lovxll,  44  Mo.  328;  Joslinv.  New  Jersey  Car 
Spring  Co.,  36  N.  J.  L.  141.  In  some  jurisdictions  it  is  maintained  that  if 
the  contract  is  nnder  seal  it  cannot  be  sued  upon  by  the  person  for  whose 
benefit  it  is  made  if  he  is  not  a  party  to  the  deed,  but  the  suit  must  be 
brought  in  the  name  of  the  person  with  whom  the  covenant  is  made:  Moore 
▼.  Hense,  64  III  162;  Hendrick  v.  Lindsay,  93  U.  S.  143.  It  is  the  settled 
law  of  Wisconsin,  that  when  one  person  for  a  valuable  consideration  engage* 
with  another,  whether  by  simple  contract  or  by  covenant  nnder  seal,  to  do 
some  act  for  the  benefit  of  a  third  person,  the  latter  may  maintain  an  action 
against  the  promisor  for  a  breach  of  the  agreement:  BaateU  ▼.  Hughe*,  43 
Wis.  319;  Hume  ▼.  Brower,  25  111.  App.  130.  The  prevailing  doctrine  that 
a  third  person,  for  whose  benefit  a  promise  or  oontraot  ii  made  between 
others,  may  maintain  •■  action  for  •  breach  thereof  in  bit  own  name. 
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although  he  is  a  stranger  thereto,  and  no  consideration  moves  from  him,  has 
been  much  controverted,  and  is  expressly  repudiated  by  the  courts  of  lasfe 
resort  in  quite  a  number  of  the  states.  This  is  so  in  Michigan,  an  is  shown  by 
the  principal  caae,  and  in  Wheeler  v.  iitetcat-t,  94  Mich.  445,  it  was  decided 
that  a  widow  could  not  maintain  an  action  upon  a  contract  of  employment 
made  with  her  husband,  and  by  which,  in  case  of  his  death,  the  payment  for  hi» 
services  was  to  be  made  to  her.  The  right  to  recover  such  payment  belongs 
to  his  estate  alone,  citing  on  the  general  proposition  that  a  promise  made  by 
one  person  to  another  for  the  benefit  of  a  third,  a  strauger  to  the  considera* 
tion,  is  not  sufficient  to  support  an  action  by  the  latter:  Piyp  v.  Reynolds, 
20  Mich.  88;  Hidden  v.  Chnppel,  48  Mich.  527;  E'hcarda  v.  Clev\ent,  81  Mich. 
513;  Hunt  v.  Strew,  39  Mich.  368.  In  Edwards  v.  Clement,  81  Mich.  513,  it 
was  decided  that  creditors  could  not  recover  upon  an  agreement  made  by 
third  persons  with  the  debtor  to  pay  their  claims,  to  which  they  were  not 
parties,  and  which  had  n«t  been  assigned  to  them.  The  rule  is  also  well 
established  in  Massachusetts,  that  a  person  not  a  party  to  a  simple  contract, 
and  from  whom  no  consideration  moves,  cannot  sue  on  the  contract,  and 
consequently,  that  a  promise  made  by  one  person  to  another,  for  the  benefit 
of  a  third,  who  is  a  stranger  to  the  consideration,  is  not  sufficient  to  support 
an  action  by  the  latter:  Exchange  Bank  v.  Bice,  107  Mass.  37;  9  Am.  Rep. 
1;  Bogers  v.  (Tnion  Stone  Co.,  130  Mass.  581;  29  Am.  Rep.  478,  A  con- 
sideration for  a  promise  moving  from  the  promisee  to  a  third  person,  but 
unknown  to  the  promisor,  is  insufficient  to  support  an  action  on  the  promise: 
Ellis  V.  Clark,  110  Mass.  389;  14  Am.  Rep.  609.  A  son  cannot  recover  on 
the  ground  of  relationship  upon  a  promise  made  for  bis  benefit  to  his  father, 
if  the  consideration  for  such  promise  moves  wholly  from  the  father:  Marnton 
V.  Bigelow,  150  Mass.  45.  A  covenant  to  and  with  another  and  with  such 
person  as  may  be  his  wife  at  his  decease  to  pay  to  his  widow  a  share  of  the  in* 
come  of  an  estate  cannot  be  enforced  by  the  widow  in  a  suit  in  her  own  name: 
Saunders  v.  Saunders,  154  Mass.  337.  One  to  whom  another  has  agreed  with 
a  third  person  to  pay  from  funds  in  his  hands  a  specific  amount  cannot 
maintain  an  action  on  the  promise,  unless  he  is  a  party  to  the  contract,  or 
some  consideration  moves  from  him:  Borden  v.  Boardman,  157  Mass.  410. 
A  stranger  to  a  contract  between  others  in  which  one  of  the  parties  promises 
to  do  some  thing  for  the  stranger's  benefit  cannot  recover  upon  snch  promise 
in  the  absence  of  any  consideration  from  him,  or  any  duty  or  obligation  to 
him  on  the  part  of  the  promisee:  Jefferson  v  Anch,  53  Minn.  446;  post, 
p.  618;  Union  Ry.  etc.  Co.  v.  McDermott,  53  Minn.  407.  A  third  person 
for  whose  benefit  a  parol  contract  is  made  cannot  recover  thereon  {Ttittle  v. 
Catlin,  1  Chip.  D.  3G6;  12  Am.  Dec.  691;  Ross  v.  Milne,  12  Leigh,  204;  37 
Am.  Dec.  646),  unless  there  is  an  executed  gift,  or  he  has  paid  a  valuuble 
consideration:  Ross  v.  Milne,  12  Leigh,  204;  37  Am.  Dec.  646.  One  not  a 
party  to  a  contract,  and  for  whose  benefit  it  was  not  expressly  made,  cannot 
maintain  an  action  thereon,  although  such  contract,  if  performed  by  the 
parties  to  it,  would  incidentally  inure  to  his  benefit:  Chung  Kee  v.  Davidson, 
73  Cal.  522.  As  before  stated,  the  general  rule  supported  by  the  weiglit 
of  authority  is  that  a  third  person  for  whose  benefit  a  promise  or  contract 
is  made  between  two  otliers,  may  sue  thereon  in  his  own  name,  whether  the 
contract  is  parol  or  written,  and  thongh  it  is  made  or  entered  into  without 
his  knowledge,  and  no  consideration  moves  from  him:  Ellis  v.  Harrison,  104 
Mo.  270;  Laivrence  v.  Fox,  20  N.  Y.  268;  McDowell  v.  Laev,  35  Wis.  175; 
MUkmiv.  Tognini,  19  Nev.  133;  Sacraivent-o  Lumber  Co.  v.  Wagner,  67  CaL 
293}  Schneider  v.  WhUe,  12  Or.  503;  P/uUips  r.  Van  Schaick.  37  Iowa,  1.29; 
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West  y.  Western  Union  Tel.  Co.,  .39  Kan.  93;  7  Am.  St.  Rep.  630;  State  v. 
Laclede  Oas  Co.,  102  Mo,  472;  22  Am.  St.  Rep.  789;  Dearborn  r.  Parks,  5 
Greenl.  81;  17  Am.  Dec.  206;  Schemerhorn  v.  Vanderheyden,  1  Johns.  139; 
3  Am.  Dec  304;  McCarty  v.  Elevens,  6  Yerg.  195;  26  Am.  Deo.  262,  where 
it  was  held  that  though  the  party  to  be  benefited  was  an  infant,  yet  he  might 
maintain  an  action  on  the  promise.  To  the  same  effect,  Benge  v.  Hiatt,  82 
Ky.  666;  66  Am.  Rep.  912.  Other  cases  sustaining  the  general  rule  are 
Paducah  Lumber  Go.  v.  Paducah  Water  Co.,  89  Ky.  340;  25  Am.  St.  Rep. 
636;  Davis  v.  Callovoay,  30  Ind.  112;  95  Am.  Dec.  671;  Barker  v.  Bradley, 
42  N.  Y.  316;  1  Am.  Rep.  621;  McCown  v.  Schrimp/,  21  Tex.  22;  73  Am. 
Dec.  221;  Bobbins  v.  Ayres,  10  Mo.  538;  47  Am.  Dec.  125;  Hind  v.  Hoklaliip, 
2  Watts,  104;  26  Am.  Dec.  107;  Barker  v.  Bucklin,  2  Denio,  45;  43  Am. 
Dec.  726;  Bro^m  T.  O'Brien,  1  Rich.  268;  44  Am.  Dec.  254;  Machias  Hotel 
Co.  V.  Coyle,  35  Me.  405;  58  Am.  Dec.  712;  Allen  v.  Thomas,  3  Met.  (Ky.) 
198;  77  Am,  Dec.  169;  Mumper  v.  Kelley,  43  Kan.  256;  Burton  v.  Larkin, 
36  Kan.  246;  59  Am.  Rep.  541;  Price  v.  Reed,  38  Mo.  App.  489;  Grant 
V.  Diebold  Sa/e  etc  Co.,  77  Wis.  72;  Hume  t.  Brower,  25  111,  App.  130; 
Boals  v.  Nixon,  26  111.  App.  517;  Williamson  etc.  Paper  Co.  v.  Seaman, 
29  IlL  App.  68;  Skamp  v.  Meyer,  20  Neb.  223;  Beardske  v.  Morgner,  4 
Mo.  App.  139;  Barbara  v.  Occidental  Orove  etc.,  4  Mo.  App.  429;  Porter 
V.  Richmond  etc  R.  R.  Co.,  97  N.  C.  46.  A  third  party,  for  whose  benefit 
a  contract  has  been  entered  into  for  a  valuable  consideration,  moving 
from  the  promisee,  may  maintain  an  action  in  his  own  name  thereon  or 
plead,  by  way  of  setoff,  the  damages  arising  from  the  nonperformance  of  the 
contract  made  for  his  benefit:  Lehow  v.  Simojiton,  3  Col.  346;  Green  v.  Rich- 
ardson, 4  CoL  584;  Green  v.  Morrison,  6  Col.  18.  One  not  a  party  to  a  con- 
tract, made  for  his  benefit,  can  enforce  bis  rights  in  equity  against  one,  a 
party  to  the  contract,  who  seeks  to  appropriate  to  the  payment  of  the  debt 
due  him  the  propert}'  provided  in  such  contract  for  the  payments  of  dnbts, 
including  a  debt  due  him,  to  the  exclusion  of  the  party  for  whose  benefit 
the  contract  was  made:  Zelfs  Appeal,  111  Pa.  St.  532.  When  one  prouiises 
to  pay  the  indebtedness  of  another  to  a  third  person,  the  creditor  of  such 
other  may  maintain  an  action  on  the  promise  in  his  own  name,  though  not 
a  party  to  the  agreement,  and  he  need  make  no  other  acceptance  of  the  con- 
tract than  to  bring  the  action  for  its  enforcement:  Coj>page  v.  Gregg,  127 
Ind.  359;  Davis  v.  CallouKiy,  30  Ind.  112;  95  Am.  Dec.  671;  National  Bunk 
V.  Grand  Lodge,  98  U.  S.  123;  Campbell  v.  SmitJi,  71  N.  Y.  26;  27  Am.  Rep. 
6;  Stariha  ▼.  Oreemoood,  28  Minn.  621;  Humt  v.  Brower,  25  111.  App.  130. 
An  agreement  between  a  client  and  a  third  person,  upon  a  sufficient  couside'-- 
atiou,  that  the  latter  shall  pay  the  former's  attorney  for  his  services  may  be 
enforced  by  such  attorney  in  an  action  at  law  against  the  promisor:  Tyltr  v. 
Mayre,  95  Cal.  160.  A  person  to  whom  the  consideration  for  a  contract 
between  two  other  persons  is  to  be  paid  may  maintain  an  action  therefor  in 
bis  own  name,  though  be  is  a  stranger  to  the  contract,  without  its  delivery 
to  him  at  any  time:  Stevens  v.  Flannagan,  131  Ind.  122;  and  without  an 
assignment  of  the  right  of  action  thereon:  Societa  Italiana  etc,  v.  Sulzer,  138 
N.  Y.  469.  An  action  for  a  breach  of  a  contract  made  with  one  party  to 
eecure  him  for  money  loaned  to  a  third  person,  for  the  primary  benefit  of 
ench  third  person,  may  be  maintained  by  the  latter:  Larson  ▼.  Cook,  85  Wis. 
564,  A  minor  child  may  maintain  an  action  for  damages  for  a  breach  of  a 
-eontract  made  by  a  parent  in  his  behalf:  Oooden  t.  Rayl,  86  Iowa,  692;  Strong 
▼.  Alarcy,  33  Kan.  109.  A  third  person  may  maintain  an  action  in  his  own 
name  upon  a  contract  made  expressly  for  his  benefit  when  his  release  would 
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be  a  sufficient  disoharga  to  the  promisor,  bnt  not  when  it  woald  leave  the 
latter  liable  in  an  aotion  by  the  other  contracting  party:  Kouni*  v.  HoUhouae, 
85  Pa.  St.  23$.  In  Peunsylvania  it  is  said  to  be  "a  rudimentary  principle 
that  a  party  may  sue  on  a  promise  made  on  sufficient  consideration  for  his 
use  and  benefit,  though  it  is  made  to  another  and  not  to  himself":  Merri' 
man  v.  Moore,  90  Pa.  St.  78-81.  In  Iiuliana  it  has  been  said  that  "it 
has  been  many  times  decided  that  a  promise  made  by  one  to  another, 
from  whom  the  consideration  moves,  for  the  benefit  of  a  third,  may  be  sued 
on  by  the  party  for  whose  benefit  the  promise  was  made":  ClodfeUer  v. 
HuleU,  72  Ind.  137-141;  Carter  v.  Zenblin,  68  Ind.  436.  In  Wisconsin,  "by 
repeated  decisions  of  this  court,  the  persons  for  whose  benefit  the  promise 
is  made  may  maintain  actions  in  their  own  names  to  enforce  such  promises: 
Kollockv.  Parcher,  52  Wis.  893-400.  In  Missouri  "it  is  well  established 
that  a  party  for  whose  benefit  a  stipulation  in  a  simple  contract  is  made  may 
maintain  a  suit  on  such  stipulation  in  his  own  name":  Fitzgerald  v.  Barker, 
70  Mo.  685-637.  "  There  is  a  conflict  of  the  authorities  in  this  country  upon 
the  subject,  and  the  right  was  not  recognized  in  the  earlier  decisions  of  this 
court,  but  it  is  now  settled  in  this  state  that  a  third  person  may  maintain  an 
action  in  his  own  name  upon  a  contract  supported  by  a  consideration  made 
in  his  favor,  though  not  made  with  him":  Smith  v.  Lewis,  3  B.  Mon.  229. 
The  above  doctrine  is  subject  to  some  limitations,  one  of  which  is  that  to 
entitle  a  third  person  to  sue  on  a  promise  between  two  others  for  his  benefit, 
a  clear  intent  upon  the  part  of  both  parties  that  one  shall  become  the  debtor 
of  the  third  is  necessary,  and  the  mere  fact  that  the  third  might  be  benefited 
is  not  sufficient:  Wright  v.  Teiry,  23  Pla.  160;  Chung  Kee  v.  Davidson,  73  Cal. 
522.  Other  limitations  are  excellently  expressed  in  Burton  v.  Larkin,  36 
Kan.  246,  59  Am.  Rep.  541,  to  the  effect  that  the  rule  that  a  person  for 
whose  benefit  a  promise  to  another,  upon  a  sufficient  consideration,  is  made 
may  maintain  an  action  on  the  contract  in  his  own  name  against  the  prom- 
isor is  not  so  far  extended  as  to  give  to  a  third  person,  who  is  only  indirectly 
and  incidentally  benefited  by  the  contract,  a  right  to  sue  upon  it.  It  is  not 
every  promise  made  by  one  to  another  from  the  performance  of  which  a 
benefit  may  inure  to  a  third  which  gives  a  right  of  action  to  such  third  per- 
son, he  being  neither  privy  to  the  contract  nor  to  the  consideration.  The 
contract  must  be  made  for  his  benefit  as  its  object,  and  he  must  be  the 
party  intended  to  be  benefited  in  order  to  be  entitled  to  sue  upon  it. 
The  name  of  the  party  to  be  benefited  need  not  be  given  if  he  is  otherwise 
sufficiently  described  or  designated.  He  may  be  one  of  a  class  of  persons, 
if  the  class  is  sufficiently  described  or  designated.  In  any  case  where  tlie 
person  to  be  benefited  is  in  any  manner  sufficiently  described  or  designated 
be  may  sue  upon  the  contract.  A  stranger  to  a  contract  cannot  be  benefited 
thereby  unless  he  is  the  party  intended  to  receive  the  benefit;  and  unless  thero 
be  at  the  time  of  the  promise  such  an  obligation  on  the  part  of  the  promisor 
towards  him  as  gives  him,  at  least,  an  equitable  right  to  the  benefit  of  the 
promise:  Parlinv,  Hall,  2  N.  Dak.  473.  In  New  York,  where  the  rule  has 
been  applied  under  a  greater  variety  of  circumstances  than  in  any  other 
state  in  the  union,  the  right  of  the  beneficiary  to  sue  is  admitted  in  cases 
where  the  contract  is  made  with  the  intention  to  benefit  such  third  person, 
and  there  is  a  duty  owing  him  from  the  promisor:  Lavn-ence  v.  Fox,  20  N.  Y. 
268.  But  in  Qarnsey  v.  Rogers,  47  N.  Y.  233,  7  Am.  Rep.  440,  Rappallo,  J., 
■aid:  "I  do  not  understand  that  the  case  of  Latorence  v.  Fox  has  gone  so  far 
as  to  hold  that  every  promise  made  by  one  person  to  another,  from  the  per- 
formance of  which  a  third  would  derive  a  benefit,  gives  a  right  of  action  to 
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such  third  party,  he  being  neither  privy  to  the  contract  nor  th«  consideration. 
To  entitle  him  to  an  action  the  contract  must  have  been  made  for  hii  bene> 
fit.  He  must  be  the  person  intended  to  be  benefited."  Again,  in  Vrooman 
V.  Tui-ner,  69  N.  Y.  28Q,  it  was  said  that  "  to  give  a  third  party  who  may 
derive  a  benefit  from  the  performance  of  the  promise  an  action  there  must 
be:  1.  An  inteut  by  the  promisee  to  secure  some  benefit  to  the  third  party; 
and  2.  Some  privity  between  the  two,  the  promisee  and  the  party  to  be 
benefited,  and  some  obligation  or  duty  owing  from  the  former  to  the  latter 
which  would  give  him  a  legal  or  equitable  claim  to  the  benefit  of  the  prom- 
ise,  or  an  equivalent  from  him  personally."  Again,  in  Lake  Ontario  Shore 
B.  R.  Co.  V.  Cut  Has,  80  N.  Y.  219-222,  the  court  said  that  "when  two  par- 
ties, for  a  consideration  sufficient  as  between  themselves,  covenant  to  do 
some  act  which,  if  done,  would  incidentally  result  in  the  benefit  of  a  mere 
stranger,  that  stranger  has  not  the  right  to  enforce  the  covenant,  although 
one  of  the  contracting  parties  might  enforce  it  as  against  the  other."  "I 
know  of  no  authority  to  support  the  proposition  that  a  person  not  a  party 
to  a  promise,  bat  for  whose  benefit  the  promise  is  made,  can  maintain  an 
action  to  enforce  the  promise,  where  the  promise  is  void  as  between  the 
promisor  and  promisee  for  fraud,  or  want  of  consideration  or  failure  of  con- 
sideration": Dunning  v.  LeaviU,  85  N.  Y,  30-35;  39  Am.  Rep.  617.  A  prom- 
ise or  contract  entered  into  for  the  benefit  of  a  third  person  may  be  rescinded 
by  the  parties  to  it  at  any  time  before  the  beneficiary  makes  himself  a  privy 
thereto,  by  adopting  the  promise  or  contract:  Merrick  v.  Qiddinga,  1  Mackey, 
394;  Davia  v.  Calloway,  30  Ind.  1 12;  95  Am.  Dec.  671.  But  it  is  a  good  defense 
to  the  action  of  such  third  party  to  show  a  rescission  by  the  parties  before 
his  acceptance  of  it,  or  that  the  consideration  for  it  has  failed:  Anwnelt  v. 
Montague,  75  Mo.  43.  After  knowledge  of,  and  assent  to,  such  contract  by  the 
person  for  whose  benefit  it  is  made,  his  right  of  action  on  it  cannot  be  affected 
by  a  rescission  of  the  contract  by  the  immediate  parties  to  it:  BaueU  v.  Hughe$, 
43  Wis.  319. 
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[98  Michigan,  208.] 

Attachmsm T — Abuse  of  Process.  — A  party  is  not  permitted  to  take  ont  » 
writ  of  attachment,  knowing  it  to  be  invalid,  and  issued  upon  an  afiS- 
davit  confessedly  defective,  and  attach  property  under  it  not  subject  to 
levy,  and  thus  gain  information  or  evidence  upon  which  to  base  a  proper 
writ,  and  sustain  that  writ  by  such  means.  The  evidence  thus  obtained 
is  not  competent  for  any  purpose,  and  the  party  having  possession 
thereof  is  bound  to  surrender  it,  and  make  proof  that  he  has  surrendered 
the  whole  thereof,  so  that  it  may  not  be  used  by  him  or  any  one  else  for 
any  purpose. 

Attachmekt— Books  Of  Account. — Books  of  aocount  and  trial  balances  are 
not  property  of  such  tangible  character  that  they  can  be  subjected  to 
attachment.  They  may  be  evidences  of  debt,  but  their  seizure  is  not 
the  attaching  of  the  debt  itself.  They  are  not  so  intimately  connected 
with  the  demands  charged  therein  that  the  seizure  of  the  books  is  equiv. 
alent  to  the  seizure  of  the  demands,  and  there  is  no  means  by  which 
•ach  demands  can  be  transferred  by  a  direct  levy  and  sale. 

iHQUiaiTORiAL  Procicsh.  — The  process  of  courts  of  justice  can  never  be  used 
for  iuquisitorial  purposes,  or  for  oppression,  and  such  use  be  sustained. 
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Application  for  viandamttt. 

Bunker  and  Carpenter,  for  the  relator. 

Brown  and  Lovelace,  for  the  respondent. 

'"•  Long,  J.  Relator  is  garnishee  defendant  in  a  cause  pend- 
ing in  the  Muskegon  circuit  court,  in  which  Samuel  Rosen- 
wald,  Julius  Rosenwald,  and  Julius  Weil  are  plaintiflfs,  and 
Sol  Rosenthal  and  Sam  Rosenthal  are  the  principal  defend- 
ants. The  principal  cause  was  commenced  by  writ  of  at- 
tachment issued  out  of  the  circuit  court,  and  the  garnishee 
proceedings  are  based  thereon.  After  the  writ  of  garnishment 
was  served,  Bunker  and  Carpenter,  as  attorneys  for  the  gar- 
nishee defendant,  entered  a  motion  in  the  cause  for  an  order 
requiring  Norris  J.  Brown  and  George  S.  Lovelace,  attorneys 
for  the  plaintiflfs  in  the  original  suit,  to  deliver  up  to  defend- 
ants' counsel  all  copies  taken  by  them,  or  either  of  them,  of 
the  books  of  account,  trial  balances,  and  private  papers  of  the 
firm  of  Rosenthal  Brothers,  composed  of  Sol  and  Sam  Ros- 
enthal, the  principal  defendants,  and  severally  to  make  oath 
that,  at  the  time  of  such  delivery,  such  copies  embraced  all 
that  said  Brown  and  Lovelace,  or  either  of  them,  believed  to 
exist,  and  that  said  Brown  and  Lovelace  be  severally  re- 
strained from  using  in  any  way  the  books  and  papers  attached 
in  the  principal  proceeding,  or  from  disclosing  their  contents, 
or  the  contents  of  copies  taken  from  them,  for  the  purpose  of 
this  case,  or  for  any  other  purpose  whatever,  for  the  reasons: 

1.  Because  the  books  of  account,  trial  balances,  and  **•  pri- 
vate papers  are  not  attachable,  under  the  laws  of  this  state. 

2.  Because  said  Brown  and  Lovelace,  who  examined  the 
attached  books,  trial  balances,  and  papers,  and  took  copies 
thereof,  were,  and  each  of  them  was,  guilty  of  an  abuse  of 
their  powers  and  duties  as  officers  of  the  court  and  of  the 
process  of  the  court. 

3.  Because  said  Brown  and  Lovelace  used  the  process  of 
the  court  for  an  unlawful  purpose. 

4.  Because  the  sheriflF  of  the  county  exceeded  his  authority, 
and  was  guilty  of  an  abuse  of  his  powers  and  duties,  in  per- 
mitting said  Brown  and  Lovelace  to  make  an  examination 
of  the  books  and  papers  so  attached,  and  to  take  copies  ther^ 
from. 

5.  Because  said  examination  was  made  and  said  copiM 
were  taken  while  said  books,  trial  balances,  and  papers  wert 
in  the  possession  of  the  sberifif  of  said  county,  who  then  held 
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them  under  an  unauthorized  seizure  by  virtue  of  a  writ  of 
attachment  then  in  his  hands. 

This  motion  was  based  upon  the  testimony  of  Mr.  Lovelace 
and  of  the  sheriff,  given  in  the  case  of  George  B.  Cluett  et  al. 
V.  Gates  L.  Rosenthal,  Garnishee  of  Sol  and  Sam  Rosenthal,  an 
abstract  of  which  was  filed  in  the  cause,  and  upon  an  exhibit 
introduced  in  evidence  in  said  last-named  case,  the  same  being 
a  circular  letter  written  by  said  Brown  and  Lovelace  to  the 
creditors  of  the  firm  of  Rosenthal  Brothers,  and  upon  certain 
affidavits  filed,  and  the  files  and  records  in  this  cause. 

The  motion  was  heard  in  the  court  below,  and  denied 
Mandamus  is  asked  to  compel  the  court  to  set  aside  the  order 
denying  the  motion,  and  to  grant  the  order  asked.  ' 

It  appears  that,  prior  to  the  issuing  of  any  writ  of  attach- 
ment against  Rosenthal  Brothers,  they  had  executed  a  chattel 
mortgage  to  Gates  L.  Rosenthal,  the  garnishee  defendant  here. 
Proceedings  were  taken  to  foreclose  that  mortgage,  and  the 
stock  of  goods  and  other  property  which  it  covered,  amount- 
ing to  about  thirty  thousand  dollars,  were  bid  in  by  Gates  L. 
Rosenthal,  who  claimed,  at  the  time  attachment  proceedings 
were  commenced,  to  be  in  possession.  Brown  and  Lovelace 
'**  having  a  claim  in  their  hands  not  yet  due,  sued  out  a 
writ  of  attachment  on  said  claim,  placing  it  in  the  hands  of 
the  sheriflF  of  the  county,  who  entered  the  store  where  the 
properties  were  situate,  and  of  which  Gates  L.  Rosenthal 
claimed  to  be  in  possession,  and  seized  and  took  into  his  pos- 
session certain  moneys,  books  of  account,  paid  and  canceled 
checks,  trial  balances,  and  other  books  and  papers.  He  took 
these  books  to  the  county  jail,  and  there  permitted  Brown 
and  Lovelace,  who  were  plaintiff's  attorneys  in  the  writ,  to 
examine  them,  and  to  take  copies  from  them.  After  this  was 
done  the  property  so  attached  was  returned  to  the  store,  and 
the  attachment  proceedings  discontinued.  It  is  admitted  by 
Brown  and  Lovelace  that  they  knew  that  this  writ  of  attach- 
ment could  not  be  sustained  if  a  motion  was  made  for  its 
dissolution,  as  the  action  was  brought  upon  a  debt  not  yet 
due,  and  no  sufficient  showing  had  been  made  in  the  affidavit 
to  sustain  such  a  writ.  Brown  and  Lovelace,  having  obtained 
certain  facts  from  the  examination  of  the  books  and  papers 
of  Rosenthal  Brothers,  sued  out  a  second  writ  of  attachment 
in  the  circuit  court  for  Muskegon  county,  in  favor  of  George 
B.  Cluett  and  others  against  Rosenthal  Brothers,  and  caused 
a  writ  of  garnishment  to  issue  against  Gates  L.  Rosenthal. 
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That  cause  was  heiird  in  the  circuit  court,  and  is  now  pend< 
ing  in  this  court  upon  appeal.  In  that  case,  in  order  to 
establish  the  plaintiflf's  claim  that  Rosenthal  Brothers  had 
ixiade  a  fraudulent  mortgage,  and  to  show  that  Gates  L. 
Rosenthal  had  properties  and  effects  in  his  hands  belonging 
to  the  principal  defendants,  Mr.  Lovelace  was  called  as  a 
witness,  and  was  permitted  to  testify  to  certain  facts  which 
he  found  by  an  examination  of  these  books  and  papers. 
Upon  his  cross-examination  in  that  case  it  appears  that  he 
took  copies  of  such  books  and  papers,  including  trial  balances. 
It  is  for  the  surrender  of  such  papers  and  copies  so  taken 
that  this  application  was  made  to  the  court  below. 

•*•  In  the  Cluett  case  Mr.  Lovelace  testified  fully  as  to 
what  examination  he  made,  and  that  after  such  examination 
he  was  in  a  position  to  make  an  affidavit  under  the  law  for 
the  issuing  of  a  writ  of  attachment.  From  Mr.  Lovelace's 
testimony  it  is  quite  apparent  that  Brown  and  Lovelace  knew 
the  first  writ  of  attachment  could  not  be  sustained  under  the 
affidavit  upon  which  it  was  based,  and  that  the  first  writ  was 
used  for  the  purpose  of  getting  evidence  upon  which  to  ground 
subsequent  writs.  No  return  was  ever  made  to  this  first  writ, 
but,  on  the  contrary,  the  suit  was  discontinued,  and  the  writ 
withheld,  as  soon  as  the  evidence  was  obtained.  It  is  true 
that  Brown  and  Lovelace  deny  that  the  writ  was  issued  for 
the  purpose  of  getting  this  information,  but  whether  it  was 
issued  for  that  purpose  or  not,  it  was  so  used. 

To  the  order  to  show  cause,  the  circuit  judge  makes  a  return, 
in  which  he  says  that  upon  the  trial  of  the  Cluett  case  an 
objection  was  made  to  the  introduction  in  evidence  of  the 
contents  of  the  books  of  Rosenthal  Brothers,  but  that  such 
evidence  was  allowed  and  that  the  jury  in  that  cause  found 
adversely  to  the  relator;  that  in  the  present  case  the  writ 
of  attachment  was  sued  out  by  Thomas  C.  Clark,  as  attorney 
for  plaintiflfs,  and  that  Brown  and  Lovelace  were  thereafter 
substituted  in  his  stead.  It  is  further  returned,  that  it 
appeared,  upon  the  hearing  of  the  motion,  that  the  books 
and  papers  claimed  to  have  been  inspected  were  mort- 
gaged by  Sol  and  Sam  Rosenthal  to  relator,  as  trustee  for 
himself  and  other  creditors,  before  said  attachment,  and 
which  mortgage,  if  valid,  was  in  force  at  the  time  said  prop* 
erty  was  attached,  and  that  relator  had  no  rights  or  interests  . 
in  the  books  and  papers,  except  such  as  he  obtained  by  said 
moitgbge,  and  that  such  books  and  papers  were  the  property 
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of  Sol  and  Sam  Rosenthal,  and  constituted  a  part  of  a  large 
amount  of  property  attached.  The  return  further  sets  forth 
that  upon  the  hearing  of  •*'  the  motion  relator  made  na 
showing  that  plaintiffs  would  use,  or  attempt  to  use,  the  evi- 
dence as  to  the  contents  of  these  books  and  papers  upon  the 
trial  of  said  cause  wherein  relator  was  interested,  and  that  it 
did  not  appear  that  relator  was  entitled  to  the  copies  of  the 
books  and  papers  taken  by  Brown  and  Lovelace.  From  all  the 
evidence  the  court  determined  that  the  writ  of  attachment  was 
issued  in  good  faith,  and  executed  in  good  faith,  and  that  there 
was  no  abuse  of  the  process  of  the  court,  and  that  Brown  and 
Lovelace  ought  not  to  be  compelled  to  surrender  such  copies 
or  to  make  the  oath  asked.  The  return  nowhere  denies  that 
the  mortgage  had  been  foreclosed,  and  the  property  bid  in  by 
Gates  L.  Rosenthal.  This  fact  appears  from  the  testimony 
of  Mr.  Lovelace,  and  is  nowhere  contradicted.  But  it  is 
assumed  not  only  that  the  mortgage  was  void,  but  that  the  sale 
was  also  void,  and  therefore  the  relator  had  no  right  to  pos- 
session, such  assumption  being  based  upon  the  facts  obtained 
by  the  use  of  the  first  writ  of  attachment. 

We  think  there  is  conclusive  evidence  that  the  facts  ob- 
tained by  Brown  and  Lovelace  are  a  part  of  the  case,  and  the 
foundation  of  the  case  in  hand.  The  only  question  involved 
is,  has  there  been  an  abuse  of  the  process  of  the  court?  Can 
parties  be  permitted  to  take  a  writ  of  attachment,  knowing 
it  to  be  invalid,  and  issued  upon  an  affidavit  confessedly 
defective,  and  attach  property  under  it  which  is  not  subject 
to  levy,  and  gain  information  or  evidence  upon  which  to  base 
a  proper  writ,  and  sustain  that  writ  by  such  means?  It  is 
said  by  counsel  for  plaintiffs  in  the  writ,  who  appear  here  to 
defend  the  action,  that  it  is  an  effort  to  have  this  evidence 
adjudged  incompetent;  and  for  this  reason  restrain  its  use^ 
and  thus  anticipate  a  ruling  of  the  court  below  thereon  rn 
advance  of  a  trial,  and  without  any  showing  that  it  will  be 
offered.  This  is  not  the  point  in  issue  here,  and  does  not 
reach  the  question  involved.  •**  The  claim  is,  that  the 
process  of  the  court  has  been  abused,  in  that  a  writ  of  attach- 
ment utterly  void,  and  known  to  be  void  by  the  attorneys 
causing  its  issue,  and  who  are  officers  of  the  court,  has  been 
used  to  obtain  evidence  upon  which  to  found  subsequent 
proceedings,  and  for  inquisitorial  purposes;  that  this  being 
so,  the  evidence  thus  obtained  is  not  competent  for  any  pur- 
pose, and  the  parties  having  possession  of  any  copies  contain- 
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ing  such  evidence  are  hotind  to  surrender  them,  and  make 
proof  that  they  have  surrendered  the  whole  thereof,  so  that 
they  may  not  be  used  by  them,  or  anyone  else;  and  that  they 
have  no  right  to  the  possession  of  such  evidence. 

In  this  we  think  counsel  for  relator  are  correct.  These 
books  of  account  and  trial  balances  are  not  property  of  such 
tangible  character  that  they  can  be  made  subject  to  such 
levies.  They  may  be  evidences  of  debt,  but  their  seizure  is 
not  the  attaching  or  seizure  of  the  debt  itself.  They  are  not 
eo  intimately  connected  with  the  demands  charged  therein 
that  the  seizure  of  the  books  is  equivalent  to  the  seizure  of 
the  demands,  and  there  is  no  means  by  which  these  demands 
can  be  transferred  by  a  direct  levy  and  sale:  Freeman  on 
Executions,  sec.  112;  Commonwealth  v.  Ahell,  6  J.  J.  Marsh. 
476;  Thomas  v.  Thomas,  2  A.  K.  Marsh.  430;  Wier  v.  Dam«, 
4  Ala.  442;  Carlos  v.  Ansley,  8  Ala.  900;  Norton  v.  Smith,  8 
Ala.  73;  42  Am.  Dec.  628.  In  Dart  v.  Woodhouse,  40  Mich. 
399,  29  Am.  Rep.  544,  it  was  held  that  a  set  of  manuscript 
abstract  books  is  not  subject  to  levy  and  sale  on  execution. 
In  Perry  v.  City  of  Big  Rapids,  67  Mich.  146, 11  Am.  St.  Rep. 
670,  it  was  held  that  such  abstract  books  have  no  intrinsic 
value,  and  are  not  taxable.  In  Drake  on  Attachments,  sixth 
edition,  section  249,  it  is  said:  "  Where  property  is  of  such 
nature  that  an  attachment  of  it  would  produce  a  sacrifice  and 
great  injury  to  the  defendant,  without  benefiting  the  plaintiflF, 
it  is  not  attachable.  Such  is  the  rule  in  relation  to  the  de- 
fendant's private  papers,  or  his  books  in  which  his  accounts 
are  kept.  Much  less  would  an  attachment  be  considered  to 
create  a  *'*  lien  on  the  accounts  contained  in  the  books"; 
citing  Bradford  v.  Gillespie,  8  Dana,  67. 

In  Dart  v.  Woodhouse,  40  Mich.  399,  29  Am.  Rep.  544,  Mr. 
Justice  Campbell  said:  "  It  would  be  very  absurd  to  hold  that 
books  could  be  seized  and  sold  on  execution  which  after  sale 
the  purchaser  could  not  use." 

It  is  conceded  that  these  books  and  papers  seized  were  not 
of  any  value  in  themselves.  Mr.  Lovelace  says  they  were 
not  of  much  value,  except  as  evidence.  In  People  v.  Board  of 
Auditors,  5  Mich.  223,  it  was  held  that  a  warrant  drawn  by 
the  boaril  of  auditors  is  not  subject  to  levy  on  execution.  la 
Bradford  v.  Gillespie,  8  Dana,  67,  it  was  held  that  a  return  on 
an  attachment  of  "  Levied  upon  an  account  book,  the  property 
of  the  defendant,"  will  not  authorize  a  judgment. 

As  before  stated,  the  real  gist  of  the  complaint  here  is  rot 
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that  property  was  levied  upon  which  was  not  subject  to  levy, 
but  the  use  which  was  made  of  the  process  of  the  court.  It 
is  seen  that  the  attachment  was  void,  and  was  levied  upon 
property  not  subject  to  levy,  yet  the  parties  responsible  for  it 
— officers  of  the  court — are  permitted  to  use  the  evidence 
thus  obtained.  If  the  writ  had  been  valid,  and  the  property 
taken  under  it  had  been  subject  to  levy,  it  was  the  duty  of 
the  sheriff  to  "  safely  keep  the  same  to  satisfy  any  judgment 
that  may  be  recovered  by  the  plaintiff  in  such  attachment": 
Howell's  Statutes,  sec.  7990.  Instead  of  doing  this,  the  writ 
was  used  as  a  search  warrant  for  evidence,  and,  having 
obtained  the  evidence  sought,  the  books  were  returned.  Had 
the  defendants  been  charged  with  a  crime  it  would  have  been 
necessary,  in  order  to  obtain  a  writ  which  would  accomplish 
what  was  accomplished  here,  to  show  to  the  satisfaction  of 
the  court  that  probable  cause  existed,  which  showing  must 
have  been  supported  by  oath  or  affirmation,  the  place  par» 
ticularly  described,  and  a  description  **®  of  the  property 
to  be  searched  for  or  seized  have  been  set  forth  with  exact 
particularity. 

"Search  warrants  were  never  recognized  by  the  common 
law  as  processes  which  might  be  availed  of  by  individuals  in 
the  course  of  civil  proceedings,  or  for  the  maintenance  of  any 
mere  private  right;  but  their  use  was  confined  to  cases  of 
public  prosecutions  instituted  and  pursued  for  the  suppression 
of  crime,  or  the  detection  and  punishment  of  criminals": 
Bohinson  v.  Richardson,  13  Gray,  456. 

Article  6,  section  26,  of  our  own  state  constitution  provides: 
"  The  person,  houses,  papers,  and  possessions  of  every  person 
shall  be  secure  from  unreasonable  searches  and  seizures.  No 
warrant  to  search  any  place,  or  to  seize  any  person  or  things, 
shall  issue  without  describing  them,  nor  without  probable 
cause  supported  by  oath  or  affirmation." 

Here  the  parties  were  charged  with  no  crime,  yet  upon  a 
void  process — one  which  the  parties  causing  its  issue  con- 
fessedly knew  to  be  void — a  levy  was  made  upon  property 
not  subject  to  seizure,  and  copies  made  thereof;  and  these 
copies  are  now  held  by  these  officers,  and  have  actually  been 
permitted  to  be  used  in  one  case  as  evidence,  and  in  the  pres- 
ent case  are  the  foundation  upon  which  the  writ  was  issued. 

But  one  case  has  been  called  to  our  attention  where  such  a 
proceeding  has  before  been  attempted.  In  Hergman  v.  Dettle- 
bach,  11  How.  Pr.  46,  it  appears  that  a  deputy  sheriff,  under 
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ED  attacbment,  levied  upon  certain  books,  papers,  letters,  and 
Gorrespondence  of  a  partnership.  It  was  beld  that  under  the 
New  York  statute  certain  books  and  papers  of  a  partnership 
were  subject  to  levy,  but  letters  and  correspondence  were  not 
among  those  authorized  to  be  taken.  It  was  said:  "As  the 
whole  proceeding  on  the  part  of  the  deputy  in  examining  the 
books  and  papers  is  grossly  irregular  an  order  must  be  made 
that  the  regular  books  of  account  of  **''  the  firm  and  its 
notes,  policies  of  insurance,  and  all  other  securities  and 
vouchers  be  safely  kept  by  the  deputy  sheriflF  under  lock  and 
key,  without  power  on  the  part  of  such  deputy,  or  any  other 
person,  except  the  defendants,  to  look  into  or  examine  the 
same,  except  under  the  special  order  of  the  court,  to  be  made 
on  notice  to  the  defendants." 

It  was  further  said:  "All  other  papers,  of  every  name  and 
description,  taken  by  such  deputy,  and  all  translations  or 
copies  of  such  translations,  if  any,  of  the  books,  letters, 
vouchers,  or  papers,  must  be  delivered  up  forthwith  to  the 
iiefendants'  attorneys;  and,  to  insure  the  same,  such  delivery 
must  be  made  under  an  affidavit  to  be  made  by  such  deputy, 
by  the  plaintiffs,  and  their  attorneys  and  counsel;  that,  at  the 
time  of  such  delivery  such  copies  embrace  every  translation 
or  copy  of  such  translation,  or  copy  of  such  original,  which  the 
deponent  knows  of,  or  believes,  or  has  any  reason  to  believe, 
exists;  and  the  plaintiffs  and  their  attorneys,  agents,  and 
counselors  are  hereby  restrained  from  in  any  way  using  such 
original  books  and  papers,  or  using  or  disclosing  the  contents  of 
such  copies,  in  any  manner  whatsoever,  except  by  special  order 
of  the  court.     This  order  must  be  complied  with  forthwith." 

The  process  of  courts  of  justice  can  never  be  used  for  in- 
quisitorial purposes  or  for  oppression,  and  such  use  be  sus- 
tained, if  such  a  practice  should  be  countenanced  no  man's 
private  papers  would  be  free  from  search  or  seizure. 

The  writ  must  be  granted  as  prayed. 

"The  other  justices  concurred. 


Attachment.— Wrongful:  See  Seattle  Crockery  Co.  v.  Baley,  6  Wash.  302; 
86  Am.  St.  Rep.  156,  and  note. 

Attachment — What  Subject  to. — Attachment  can  be  levied  only  on 
snch  property  as  is  subject  to  levy  and  sale  under  execution:  Boby  v,  Labu- 
tan,  21  Ala.  60;  56  Am.  Deo.  237. 

Process — Abuse  of. — Where  process  is  willfully  made  use  of  for  a  pur- 
pose not  justified  by  law  this  is  an  abuse  for  which  an  action  will  lie:  Ant* 
-diffy.  June,  81  Mich.  477;  21  Am.  St.  Rep.  633. 
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[96  MiC&tOAN,  260.] 

CoTBiTAMCT-~-CoNVXTANC&  07  TiHBER^PARTiTioir.^When  p»rt  of  th« 
owners  of  an  undivided  tract  of  timbered  land  convey  their  interest  in 
the  timber  to  a  etranger,  and  subsequently  join  with  the  remaining 
owner  in  a  deed  in  fee  of  the  whole  tract  to  a  third  person,  without 
reservation,  of  the  timber,  and  with  notice  to  such  gtantee  of  its  sale 
and  conveyaoice,  the  vendee  of  such  timber  is  substituted  to  the  rights 
of  hie  grantors,  and  may  compel  partition  of  the  timber  and  land  as  a 
whole,  notwithstanding  the  merger  of  the  title,  and  may  enforce  hie 
right  to  cut  and  remove  the  timbier  pursuant  to  the  terms  and  condi* 
tions  of  his  deed. 

DUD3— Co:<vBTA:«cfi  o*  Timbrr. -^Standing  timber  is  an  interest  in  lands 
that  may  be  aequired  by  deed,  and  the  fact  that  the  deed  contains  a 
provision  that  such  timber  must  be  removed  within  a  definite  period 
does  not  prevent  the  title  thereto  from  vesting  in  the  grantee. 

DBED3 — CoNVBtANC*  o?  TimbBr— loBHTltY  OF  Lands.— A  deed  of  stand- 
ing  timber,  executed  in  another  state,  describing  the  lands  by  section, 
township,  and  range,  so  certified  as  to  entitle  it  to  reeord,  and  recorded 
in  the  county  in  which  the  grantor  holds  title  to  lands  corresponding 
in  description  to  those  described  in  the  deed,  sufficiently  identifies  the 
lands. 

Debm— SioWATDRS— CoKVBYANCB  OF  StaSDiNS  TlMfeER.— The  failure  of  a 
grantor  in  a  deed  of  standing  timber  to  affix  a  seal  to  the  instrument 
does  not  render  it'  invalid. 

Deeds — Record  Copt  as  Evidehce. — The  record  of  a  deed  of  standing 
timber  is  prima  facie  evidence  of  the  sale  of  the  timber  and  of  the  exe- 
ention  of  the  instrument. 

P.  W.  Niskern  and  C.  W.  Sessions,  for  the  appellants. 

E.  E.  Benedict,  for  the  respondents. 

••*  Montgomery,  J.  The  bill  in  this  case  is  filed  to  deter- 
mine the  rights  of  the  complainants  in  and  to  the  timber 
growing  upon  certain  lands  described  in  the  bill.  It  appears 
that  the  lands  were  held  by  several  tenants  in  common.  The 
owners  of  twenty-three  twenty-fourths  of  the  land  conveyed 
all  their  right,  title,  and  interest  in  the  timber  to  complain- 
ants.  One  Hart  was  the  owner  of  the  remaining  one  twenty- 
fourth  which  was  not  conveyed  to  complainants.  Subsequently, 
those  from  whom  complainants  purchased,  and  Hart  also 
conveyed  to  the  defendant  Benedict,  Benedict  being  the  owner 
of  the  entire  fee,  subject  to  any  rights  that  complainants  have 
in  the  timber. 

In  the  case  of  Benedict  v.  Torrent,  88  Mich.  181,  21  Am.  St. 
Rep.  689,  this  court  considered  the  rights  acquired  by  the 
respective  parties.     It  was  there  held  that  the  conveyance 
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••*  by  the  owners  of  the  twenty-three  twenty-fourths  of  their 
rights  in  the  timber  did  not  confer  a  right  upon  Torrent  and 
his  codefendants  to  ask  and  have  a  partition  of  the  timber; 
that  a  partition  of  the  timber  distinct  from  the  lands  could 
not  be  had.     It  was  said: 

"  The  only  interest  which  such  a  purchaser  takes  is  the 
interest  in  the  timber  upon  such  lands  as  in  partition  pro- 
ceedings shall  be  set  off  to  his  grantor.  Such  partition  must 
be  made  of  the  entirety  of  the  estate,  according  to  the  shares 
held  by  each.  When  this  is  done,  the  purchaser  of  the  tim- 
ber would  be  entitled  to  all  the  rights  secured  by  his  convey- 
ance. The  cross-bill  in  this  case  is  filed  for  the  sole  purpose 
of  effecting  a  partition  of  the  timber.  It  is  not  framed  to 
obtain  a  partition  of  the  entire  estate." 

The  present  bill  is  framed  to  meet  the  objection,  and  alleges, 
in  substance,  that  the  purchase  of  the  interest  by  Benedict 
from  the  several  owners,  so  as  to  invest  Benedict  with  the 
title  to  the  whole,  was  with  a  view  to  defeating  a  partition  of 
the  lands,  by  means  of  which  the  complainants'  equity  is  to 
be  worked  out,  and  amounted  to  a  fraud  upon  the  rights  of 
complainants.  The  transaction  need  not  necessarily  be  so 
characterized.  When  the  title  rested  in  complainants'  grant- 
ors, they  having  conveyed  their  interest  in  the  timber  upon 
the  lands,  the  only  means  of  making  that  conveyance  effectual, 
to  carry  out  the  intent  of  the  parties,  was  for  said  owners  of 
the  fee  to  ask  and  obtain  partition  of  the  lands.  This  they 
had  the  right,  and  it  was  their  duty,  to  do,  and  equity  would 
require  and  compel  action  on  their  part  to  that  end.  To  deny 
this  would  be  to  permit  the  grantors  of  the  timber  to  perpe- 
trate a  legal  fraud  upon  their  vendees.  They  have  received 
a  consideration  for  the  timber,  and  have  granted  all  the  tim- 
ber upon  the  lands  to  the  complainants.  This  clearly  in- 
cludes all  interest  which  they  acquire  on  partition:  See 
Cunningham  v.  Pattee,  99  Mass.  250;  White  v.  Sayre,  2  Ohio, 
112;  Stark  v.  Barrett,  15  Gal.  370;  Harlan  v.  Langham,  69 
««'  Pa.  St.  238;  Boggess  v.  Meredith,  16  W.  Va.  1;  Whitton  v. 
Whitton,  38  N.  H.  133;  75  Am.  Dec.  163;  Barnhart  v.  Camp- 
hell,  50  Mo.  599;  Freeman  on  Cotenancy  and  Partition,  sees. 
199,  206,  207;  and  Cam'pau  v.  Godfrey,  18  Mich.  27;  100  Am. 
Dec.  133.  In  this  last-mentioned  case  the  question  was 
raised,  but  not  decided,  as  to  whether  the  purchaser  of  a  dis- 
tinct parcel,  less  than  the  whole,  from  one  cotenant,  could 
Eustain  a  bill  for  partition  against  the  cotenant     The  query 
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was  also  suggested  as  to  whether,  if  any  of  the  cotenantr 
should  bring  a  bill  for  a  partition,  there  would  be  any  diffi- 
culty in  making  the  purchaser  a  defendant.  It  was  said: 
"The  necessity  of  making  the  purchaser  a  party,  or  even  of 
having  two  suits  or  two  partitions  in  the  same  suit,  instead 
of  one,  if  the  shares  can  still  be  fairly  set  oflF  to  the  cotenants, 
might  seem  to  be  a  consideration  going  only  to  the  costs  of 
the  proceeding,  rather  than  an  objection  upon  which  alone 
the  deed  could  be  held  void." 

The  question  in  this  case  is,  shall  the  grantor  be  permitted 
to  retain  the  consideration,  and  say  to  the  purchaser  that,  aa 
he  (the  purchaser)  cannot  ask  for  partition  of  the  timber  dis- 
tinct from  a  partition  of  the  entire  estate  in  common,  there- 
fore the  title  wliich  thus  he  assumed  to  convey  sliall  prove- 
ineffectual?  Are  the  rules  of  equity  so  unyielding  as  tO' 
sanction  this  monstrous  injustice?  We  think  not.  We  do- 
not  depart  from  the  doctrine  that  such  conveyance  is  void  as- 
agr.inst  the  cotenant,  but  it  is  void  only  in  so  fur  as  it  affects 
the  cotenant's  rights.  He  may  give  assent  to  the  convey- 
ance, and  thereby  make  it  effectual.  It  is  void  so  far  as  that 
the  cot€nant's  interests  shall  not  be  injuriously  affected  by 
the  conveyance;  but  it  is  not  void  as  against  the  grantor,  and 
we  think  it  is  competent,  under  the  general  equity  powers  of 
the  court,  to  compel  the  grantor  of  a  special  interest  to  take 
such  steps  as  to  make  his  conveyance  effectual.  It  is  within* 
his  power  to  do  so.  He  has  received  the  consideration  of  the: 
specific  thing,  ***  to  wit,  the  timber,  to  which  his  convey- 
ance shall  attach  upon  partition.  He  is,  in  law  and  morals, 
bound  to  take  such  steps  as  shall  give  effect  to  his  convey- 
ance. It  would  be  a  premium  on  fraud  for  a  court  of  equity 
to  admit  its  inability  to  compel  the  performance  of  this  plain 
duty.  The  complainants  havir)g  the  right,  it  follows  that  it 
cannot  be  defeated  by  the  fact  that  the  entire  title  is  now 
merged  in  Benedict. 

It  is  true  that  some  of  the  cases  speak  of  a  transfer  pur- 
porting to  convey,  by  metes  and  bounds,  an  estate  less  than 
the  entire  of  that  of  the  cotenant,  as  being  void  as  against 
the  cotenant,  and  this  supposition  of  absolute  invalidity  has 
led  to  results  in  some  cases  not  altogether  just.  But  it  seems 
to  me  the  more  correct  way  to  state  the  result  of  the  authori- 
ties is  that  such  a  conveyance  is  good  as  between  the  parties 
to  it,  but  that  it  is  not  to  be  permitted  to  affect  injuriously 
the  rights  of  the  cotenants.     This  results  in  nothing  more 
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than  that,  on  partition,  the  cotcnant  should  be  entitled  to 
partition  precisely  as  though  no  conveyance  had  been  made. 
But  it  geeras  to  me  a  manifest  perversion  of  justice  to  say 
that,  because  the  law  declares  that  the  cotenant  may  not 
have  his  rights  injuriously  affected  by  such  a  conveyance,  he 
may  profit  by  the  fact  that  he  is  a  cotenant,  and  that  circum- 
stance shall  enable  him  to  defeat  the  right  vested  in  the 
grantees  of  his  cotenant.  Mr.  Freeman,  in  his  excellent 
work  on  Cotenancy  and  Partition,  says: 

"Although  the  deed  does  not  impair  the  rights  of  the  other 
cotenants,  it  by  no  meana  follows  that  they  may  treat  it  as 
void,  or  entirely  disregard  it.  While  falling  short  of  what  it 
professes  to  be,  it  nevertheless  operates  on  the  interest  of  the 
grantor  by  transferring  it  to  the  grantee.  The  latter  acquires 
rights  which  the  cotenants  ought  to  be  bound  to  respect. 
They  ought  not  to  be  permitted  to  ignore  his  conveyance,  and 
treat  him  as  one  having  no  interest  in  the  property":  Free- 
man on  Cotenancy  and  Partition,  sec.  199. 

*®'  And  so  the  courts  in  Ohio,  West  Virginia,  California, 
Missouri,  Pennsylvania,  and  New  Hampshire  have  held  that 
a  grantee  of  a  cotenant  is  a  necessary  party  to  proceedings  in 
partition:  See  cases  above  cited.  Mr.  Freeman  further  sums 
up  the  result  of  these  cases  upon  the  effect  of  a  conveyance, 
as  follows: 

"We  are  not  sure  that  the  difference  in  the  decisions  of 
many  of  the  courts  upon  this  subject  has  not  been  more  in 
form  of  expression  than  in  matters  of  substance.  If,  however, 
there  remain  any  states  wherein  the  courts  really  intend  to 
assert  that  a  conveyance  by  one  cote  lant  of  part  of  the  com- 
mon propert}'  is  void  in  any  other  sense  than  that  such  con- 
veyance will  not  operate  to  diminish  or  impair  the  rights  of 
the  nonassenting  cotenants,  such  courts  are  falling  into  the 
minority,  as  the  more  recent  decisions  tend  strongly  and 
surely  towards  the  recognition  of  such  conveyance  as  a  valid 
transfer  of  all  the  grantor's  interest  in  the  property  therein 
described,  entitling  the  grantee  to  certain  rights  that  the 
cotenants  of  the  grantor  cannot  wantonly  disregard  ":  Free- 
man on  Cotenancy  and  Partition,  sec.  204. 

This  conclusion  is  not  only  sustained  by  the  cases  herein- 
before referred  to,  but  by  the  further  cases  of  Crook  v.  Vande- 
^oort,  13  Neb.  505;  Camoron  v.  Thurmond,  56  Tex.  22;  Markoe 
y.  Wakeman,  107  111.  263;  Coder  v.  Tiffany,  9  R.  I.  505;  and 
iVorthihgton  v.  Stauntoji,  16  W.  Va.  208.     . 
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The  precise  question  involved  in  this  proceeding  has  per- 
haps never  been  directly  passed  upon  in  the  same  form  of 
proceeding,  but  the  principle  which  we  apply  has  been  fully 
asserted  in  at  least  two  cases.  In  the  case  of  McKee  v.  Barhey^ 
11  Gratt.  840,  John  T.  McKee  and  Mary  Bratton  owned  a 
tract  of  land,  including  a  small  triangular  piece  which  John 
T.  McKee  conveyed  by  metes  and  bounds  to  the  defendant, 
Barley.  Subsequently  John  T.  McKee  and  Mary  Bratton 
conveyed  to  Samuel  W.  McKee  the  entire  tract,  including 
that  previously  conveyed  to  Barley  by  John  T.  McKee.  The 
court  say: 

"  If,  upon  a  partition,  that  part  of  the  land  described  **• 
in  this  deed,  or  affected  by  the  water  privileges,  had  been 
assigned  to  John  T.  McKee  he  would  have  been  in  a  condi- 
tion to  have  executed  his  contract,  if  he  would  not,  in  that 
event,  have  been  estopped  by  his  deed  from  disturbing  his 
vendee;  and  his  son,  claiming  under  his  subsequent  convey- 
ance with  full  notice,  can  occupy  no  higher  ground.  A  court 
of  equity,  in  making  partition,  would  have  respected  the  rights 
acquired  by  a  fair  purchaser,  provided  no  injury  was  done 

thereby  to  the  coparcener As  the  conveyance  of  both 

the  joint  owners  to  the  appellant,  Samuel,  has  invested  him 
with  the  legal  title  to  the  entire  tract,  he  is  now  in  a  condition 
to  perfect  the  title  of  the  appellee  according  to  the  terms  of 
the  contract,  as  evidenced  by  the  deed  from  John  T.  McKee. 
This  is  all  the  decree  requires  him  to  do,  and  I  think  it  should 
be  affirmed." 

The  same  doctrine  is  affirmed  in  Crocker  v.  Tiffany^  9  R.  I. 
512,  where  it  is  said: 

"  If  one  of  two  tenants  in  common  should  convey  his  inter- 
est in  a  distinct  part  of  the  estate  to  a  third  person,  and  should 
afterwards  convey  his  interest  in  the  remainder  to  his  coten- 
ant,  both  conveyances  would  be  valid,  for  the  cotenant  could 
not  affirm  his  own  title  under  the  second  conveyance  without 
impliedly  recognizing  the  right  of  the  grantor  thus  to  convey 
the  estate  by  distinct  parcels":  See,  also,  Great  FalU  Co.  ▼. 
Worster,  15  N.  H.  415. 

We  think  that  the  conclusions  which  we  have  heretofore 
stated  are  clearly  within  the  principles  to  be  deduced  from 
the  prevailing  authorities. 

I  concur  with  the  chief  justice  upon  the  other  points  dip- 
<;ussed  by  him. 
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A  decree  will  be  entered  directing  that  the  lands  be  parti- 
tioned. The  partition  will  not  be  of  the  timber  as  distinct 
ftx}m  the  lands,  but  of  the  lands  and  timber  as  a  whole. 
Twenty-three  twenty-fourths  should  be  assigned  to  one  parcel, 
and  one  twenty- fourth  to  another,  and  upon  such  partition 
being  made,  the  complainants  will  be  declared  to  be  the  own- 
ers of  the  timber  upon  the  larger  parcel,  and  entitled  to  cut 
and  remove  it  from  the  lands  *®^  within  the  time  provided 
in  their  deeds  of  purchase.  The  complainants  will  recover 
costs  of  both  courts. 

McGrath  and  Long,  JJ.,  concurred  with  Montgomery,  J. 

Hooker,  C.  J.  The  complainants,  with  the  exception  of 
Harry  Mee,  claim  the  ownership  of  the  undivided  twenty- 
three  twenty-fourths  of  the  timber  upon  the  land  in  contro- 
versy. The  testimony  shows  that  complainant  Mee  was 
made  a  party  without  his  consent.  Defendant  Edwin  E. 
Benedict  claims  the  premises  in  fee  simple.  Defendant 
Sarah  B.  Williams  is  Benedict's  sister,  and  holds  a  mortgage 
upon  the  land  given  by  him.  Defendants  Hart,  Sparrow, 
and  Seymour  have  no  present  interest  in  the  property.  On 
April  29,  1887,  the  title  to  said  land  stood  as  follows:  Hart, 
one  twenty-fourth;  Pease,  twelve  twenty-fourths;  Mee  and 
Seymour,  eleven  twenty-fourths.  Upon  that  day,  Pease  con- 
veyed to  Mee,  by  instrument  in  writing,  all  of  his  interest  in 
the  timber  upon  the  land.  On  May  4,  1887,  Mee  and  Sey- 
mour conveyed  all  of  their  interest  in  said  timber  to  com- 
plainants Torrent,  McKillip,  Haines,  and  Hopper,  copartners, 
doing  business  under  the  name  of  Torrent,  Haines  &  Co. 
They  claim  that  this  conveyance  vested  the  title  to  twenty- 
three  twenty-fourths  of  the  timber  in  them.  The  defendants 
claim  that,  at  most,  it  conveyed  eleven  twenty-fourths.  On 
March  1,  1888,  Pease  deeded  his  remaining  interest  in  the 
premises  to  complainant  Mee  in  trust  for  Hart,  and  on  March 
22d  Mee  deeded  all  of  his  interest  to  Hart.  On  the  same 
day  Seymour  deeded  her  interest  to  Hart.  No  reservation  of 
timber  was  made  in  any  of  these  deeds.  April  17,  1888,  Hart 
deeded  the  land  to  Sparrow,  and  June  11,  1888,  Sparrow 
deeded  the  same  to  Benedict,  who  held  some  tax  titles  upon 
the  premises,  which  are  admitted  to  have  been  invalid.  By 
the  first  conveyance  from  Pease  to  Mee,  the  •**  latter  ac- 
quired title  to  twelve  twenty-fourths  of  the  timber  if  the  con- 
veyance was  valid,  which,  together  with  the  interest  he  and 
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Seymour  had  as  owners  of  eleven  twenty-fourths  of  the  fee, 
gave  them  together  the  title  to  twenty-three  twenty-fourtlis 
of  the  timber.  The  following  is  a  copy  of  the  record  of  that 
instrument: 

"Copy  from  Miscellaneous  Records  of  Manistee  County, 
Liber  3,  page  178,  made  May  4,  1887,  at  11^  o'clock,  a.  m.: 

"  Know  all  men  by  these  presents,  that  1,  Frank  B.  Pease,  of 
the  city  of  Chicago,  in  the  county  of  Cook,  and  state  of  Illi- 
nois, of  the  first  part,  for  and  in  consideration  of  the  sum  of 
five  hundred  ($500)  dollars,  lawful  money  of  the  United 
States,  to  me  in  hand  paid  at  or  before  the  ensealing  and 
delivery  of  these  presents  by  Harry  Mee,  of  Manistee,  Michi- 
gan, party  of  the  second  part,  the  receipt  whereof  is  hereby 
acknowledged,  have  granted,  bargained,  sold,  and  delivered 
unto  the  said  party  of  the  second  part  all  the  goods,  chattels, 
and  property,  to  wit,  all  my  interest  in  and  to  the  timber 
on  the  premises  described  as  follows,  to  wit:  The  S.  W.  qr.  of 
the  S.  E.  qr.  of  sec.  30,  township  21  N.,  R.  14  west;  also,  the 
W.  fractional  half  of  the  S.  W.  qr.  and  the  S.  W.  qr.  of  the 
N.  W.  qr.,  sec.  31,  township  21  N.,  R.  14  west;  and  the  S. 
W.  qr.,  sec.  30,  and  the  N.  W.  fr.  qr.  of  the  N.  W.  qr.,  and 
the  east  half  of  N.  W.  qr.,  and  the  east  half  of  S.  W.  qr.,  and 
the  N.  E.  qr.  of  sec.  31,  and  the  west  half  of  the  N.  W.  qr.  of 
sec.  32,  township  21  N.,  R.  14  W.;  and  the  south  half  of  the 
N.  E.  qr.,  and  the  N.  E.  qr.  of  the  N,  E.  qr.,  and  the  N.  E.  qr. 
of  the  8.  W.  qr.  of  sec.  36,  township  21  N.,  R.  15  W.;  and  lot 
4,  sec.  one  (1),  and  lot  one  (1),  sec.  2,  township  20  north, 
range  15  west — and  all  the  above-described  land  west  of  the 
principal  meridian,  and  contains,  in  all,  1,034  38-100  acres, 
more  or  less;  with  license  for  the  term  of  ten  years  to  the 
«aid  party  of  the  second  part,  his  heirs  and  assigns,  to  enter 
upon  the  said  lands  to  cut  and  remove  the  said  timber,  and 
all  such  timber  not  so  cut  and  removed  during  the  said  term 
shall  belong  to  said  party  of  the  first  part. 

"It  is  also  agreed  that  the  said  party  of  the  second  part 
shall  pay  all  taxes  on  the  land  above  described  during  the 
term  above  mentioned,  or  so  much  thereof  as  may  be  used  in 
cutting  and  removing  said  timber. 

"To  have  and  to  hold  the  said  goods,  chattels,  and  '*• 
property  unto  the  said  party  of  the  second  part,  his  heirs, 
executors,  administrators,  and  assigns,  and  for  his  own  proper 
OM  and  behoof,  forever. 
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"And  the  said  party  of  the  first  part  does  vouch  himself  to 
be  true  and  lawful  owner  of  the  said  goods,  chattels,  and  prop- 
erty, and  have  in  himself  full  power,  good  right,  and  lawful 
authority  to  dispose  of  the  said  goods,  chattels,  and  property 
in  the  manner  as  aforesaid;  and  I  do,  for  myself,  my  heirs, 
executors,  and  administrators,  covenant  and  agree,  to  and  with 
the  said  party  of  the  second  part,  to  warrant  and  defend  the 
said  goods,  chattels,  and  property  to  the  said  party  of  the  sec- 
ond part,  his  executors,  administrators,  and  assigns,  against 
the  lawful  claims  and  demands  of  all  and  every  person  or 
persons  whomsoever. 

"  In  witness  whereof  I  have  hereunto  set  my  hand  and  seal 
the  29th  of  April,  1887.  Frank  B.  Pease. 

"  Here  follow,  in  usual  form,  the  acknowledgment,  Chicago, 
111.,  April  29,  1887;  certificate  of  oflBce  of  notary,  Chicago, 
111.,  April  30,  1887." 

This  instrument  is  assailed  upon  several  grounds,  viz: 

1.  The  book  called  "  Miscellaneous  Records"  is  not  a  book 
of  deeds  or  mortgages,  and  the  record  in  that  book  was  notice 
to  no  one. 

2.  The  instrument  does  not  show  in  what  state  the  lands 
described  are  situated. 

3.  The  instrument  was  a  mere  license  to  take  off  goods  and 
chattels  within  ten  years  from  its  date. 

Standing  timber  is  an  interest  in  lands  that  may  be  ac- 
quired by  deed:  See  Johnson  v.  Moore,  28  Mich.  3;  Wait  v. 
Baldwin,  60  Mich.  622;  1  Am.  St.  Rep.  551;  Williama  v.  Flood, 
63  Mich.  487;  Monroe  v.  Bowen,  26  Mich.  523;  and  the  fact 
that  it  must  be  removed  within  a  definite  period  does  not  pre- 
vent the  title  to  the  timber  vesting  in  the  grantee:  See  casea 
above  cited. 

The  land  was  described  by  the  section,  township,  and  range. 
Pease,  the  maker  of  the  instrument,  had  title  of  record  to 
these  lands.  Although  the  acknowledgment  was  taken  in 
Chicago,  the  certificate  of  the  official  character  of  the  notary 
was  appended,  and  the  paper  placed  on  record  in  Manistee 
county,  where  the  lands  are  situated.  *''®  This,  we  think, 
sufficient  evidence  to  identify  the  lands  sought  to  be  described : 
Russell  V.  Sweezey,  22  Mich.  235;  Smith  v.  Brown,  34  Mich. 
455;  Slater  v.  Breese,  36  Mich.  77. 

The  failure  of  Pease  to  affix  a  seal  to  the  writing  did  not 
render  it  invalid;  for,  if  the  seal  should  have  been  affixed,  the 
statute  (Howell's  Statutes,  sec.  7778)  provides  that  its  ab- 
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Bence  shall  not  invalidate  the  instrument:  Fowler  T.  Hylandf 
48  Mich.  181;  Lockwood  y.  Bassett^id  Mich.  549;  McKinney  v. 
Miller,  19  Mich.  151. 

The  instrument  was  duly  acknowledged,  thereby  becoming 
entitled  to  record:  Howell's  Statutes,  sees.  5673,  5709,  5712. 
The  record  shows  that  this  instrument  was  recorded  in  a  book 
devoted  to  the  exceptional  instruments  offered  for  record,  such 
as  bills  of  sale  of  timber,  land  contracts,  deeds  of  cemetery 
lots,  leases  of  buildings,  and  various  other  kinds  of  papers. 
There  is  nothing  to  show  that  this  record  was  not  properly 
indexed,  and  the  register  might  properly  provide  a  book  for 
miscellaneous  documents.  Such  is  believed  to  be  the  uniform 
practice  throughout  the  state,  and  we  think  it  a  lawful  and 
commendable  one.  The  record  of  this  writing  was  construct- 
ive notice  to  the  world  of  the  rights  of  Mee  under  it:  Howell's 
Statutes,  sec.  6712. 

There  is  no  merit  in  the  point  that  the  original  writing  was 
necessary  to  prove  the  sale  of  this  timber.  The  record  could 
be  used  for  the  purpose,  and  was  prima  facie  evidence  of  the 
execution  of  the  instrument:  Howell's  Statutes,  sec.  6685; 
Bassett  v.  Hathaway,  9  Mich.  31. 

This  covers  all  of  the  questions  that  arise  upon  the  intro- 
duction of  the  instrument  (similar  in  character)  by  which 
Mee  and  Seymour  attempted  to  convey  their  interest  in  the 
timber  to  Torrent,  Haines  &  Co. 

It  remains  to  discuss  the  effect  of  these  writings  and  the 
rights  of  the  several  parties  under  them.  At  the  time  that 
they  were  made  Hart  was  a  tenant  in  common  of  the  lands, 
and  it  is  asserted  that  they  were  void  as  to  him.  *'*  It  is  a 
doctrine  of  long  standing  that  one  tenant  in  common  cannot 
convey  a  distinct  parcel  of  the  common  tract  so  as  to  bind 
his  cotenant:  Smith  v.  Benson,  9  Vt.  141;  31  Am.  Dec.  614; 
Duncan  v.  Sylvester,  24  Me.  482;  41  Am.  Dec.  400;  Great  Falls 
Co.  v.  Worster,  15  N.  H.  412,  449;  Bartlet  v.  Harlow,  12  Mass. 
348;  7  Am.  Dec.  76;  Peahody  v.  Minot,  24  Pick.  329;  Johnson 
V.  Stevens,  7  Gush.  431;  Mitchell  v.  Hazen,  4  Conn.  495;  10 
Am.  Dec.  169;  Griswold  v.  Johnson,  5  Conn.  363;  Hartford  etc. 
Ore  Co.  V.  Miller,  41  Conn.  112;  Cogswell  v.  Reed,  12  Me.  198; 
Scott  V.  State,  1  Sneed,  629;  Markoe  v.  Wakeman,  107  111.  263; 
Worthington  v.  Staunton,  16  W.  Va.  208;  Shepardson  v.  Row- 
land, 28  Wis.  108;  Jewett  v.  Stockton,  3  Yerg.  492;  24  Am. 
Dec.  594.  Cases  might  be  multiplied  upon  this  point,  but 
these  will  suffice.     Some  hold  the  deed  absolutely  void,  but 
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the  greater  number  treat  it  as  valid  between  the  parties,  and 
hold  that,  if  a  partition  should  be  made  by  which  the  parcel 
conveyed  should  be  allotted  to  the  grantor,  it  would  inure  to 
the  benefit  of  the  grantee  by  estoppel.  Some  courts  have 
evolved  the  doctrine  that  the  conveyance  is  binding  to  some 
extent  upon  the  cotenant;  holding  that  it  is  binding  so  far  as 
it  does  not  injure,  and  that  the  courts  may  give  relief  to  the 
grantee,  taking  care  not  to  deprive  the  cotenant  of  any  rights. 
Others  have  gone  to  the  extent  of  holding  that  such  convey- 
ance is  valid  as  against  the  cotenant,  and,  as  in  Prentiss^  case, 
7  Ohio,  pt.  2,  129,  30  Am.  Dec.  203,  that  he  can  be  compelled 
to  partition  with  each  of  several  grantees  of  diflfferent  parcels 
of  the  tract.  It  may  be  mentioned  that  the  case  of  White  v. 
Sayre,  2  Ohio,  112,  upon  which  this  decision  is  based,  was  by 
&  divided  court.  In  Missouri  the  court  has  gone  so  far  as  to 
hold  that  the  deed  is  valid  against  the  cotenant,  and  that  the 
grantee  may  have  relief,  because  the  statute  authorizing  a 
sale  furnishes  a  means  of  giving  adequate  relief  to  the  coten- 
ant in  all  cases.  The  various  phases  of  this  question  may  be 
seen  by  consulting  the  following  cases:  "'*  Stark  v.  Barrett, 
15  Gal.  370;  Gates  v.  Salmo7i,  35  Cal.  588;  95  Am.  Dec.  139; 
Sutter  V.  San  Francisco,  36  Cal.  115;  Crook  v.  Vandevoort,  13 
Neb.  505;  Cameron  v.  Thurmond,  56  Tex.  22;  Arnold  v.  Cau- 
ble,  49  Tex.  533;  Boggess  v.  Meredith,  16  W.  Va.  27. 

Some  of  my  brethren  think  that  a  court  of  equity  may 
properly  grant  relief  to  the  grantee  in  all  such  cases  by 
requiring  the  tenants  in  common  to  partition  the  land,  but  I 
cannot  assent  to  that  doctrine.  In  the  case  of  the  convey- 
ance of  a  single  parcel,  no  hardship  might  result  from  such 
a  course;  but  if  several  parcels  should  be  carved  out  and  sold 
to  different  purchasers,  as,  in  one  case,  where  one  tenant  in 
common  platted  and  sold  village  lots  from  a  part  of  the  tract, 
or  where  different  interests,  such  as  minerals,  stone,  sand, 
clay,  and  the  like,  are  granted,  it  would  be  more  difficult 
to  preserve  the  rights  of  the  cotenant.  I  think  the  great 
weight  of  authority  is  against  it. 

But  while  the  conveyance  of  a  portion  by  one  tenant  ia 
common  may  be  disregarded  by  his  cotenant,  if  such  coten- 
aat,  or  any  other  person,  shall,  with  notice  of  the  grantee's 
interest,  choose  to  unite  the  different  titles  by  purchasing  the 
remaining  interest  of  the  grantor,  he  may  be  held  to  assent 
thereby  to  such  conveyance  by  recognizing  the  right  of  th« 
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grantor  to  deed  in  parcels,  and  he  will  take  the  title  of  the 
grantor  subject  to  the  rights  of  the  prior  grantee,  which  equity 
may  compel  him  to  recognize  and  satisfy.  While  a  tenant  in 
common  may  insist  upon  his  own,  he  will  not  be  permitted, 
in  such  a  case,  to  collude  with  his  cotenant,  or  profit  by  his 
fraud:  Hartford  etc.  Ore  Co.  v.  Miller,  41  Conn.  112;  Goodwin 
V.  Keney,  49  Conn.  563;  Adams  v.  Manning,  51  Conn.  5; 
Crocker  v.  Tiffany,  9  R.  I.  512;  Great  Falls  Co.  v.  Worster,  15 
N.  H.  413.  Hart  saw  fit  to  unite  in  himself  the  titles  of  all 
his  cotenants.  He  could  only  buy  what  they  had  left  to  sell, 
and,  as  he  took  these  interests  with  notice  of  the  sale  of  the 
timber,  he  *"  cannot  justly  claim  such  timber.  By  his  act 
he  has  put  it  out  of  the  power  of  the  complainants'  grantors 
to  deliver  this  timber,  but  he  cannot  be  said  to  have  acquired 
the  title  to  it.  He  has  chosen  to  recognize  the  sale  to  the 
complainants  by  purchasing  the  remaining  interest.  His 
grantees  are  in  no  better  position. 

There  are  many  allegations  in  the  bill  which  are  unnec- 
essary in  the  view  that  I  take  of  the  case,  but  sufficient 
appears  to  justify  a  decree  that  complainants  recover  the 
timber  upon  twenty-three  twenty-fourths  of  the  land,  and 
that  partition  of  the  premises  be  made  to  determine  the  same. 
Complainants  Torrent,  Haines  &  Co.  should  recover  their 
costs  against  defendants  Benedict  and  Williams.  As  to  the 
other  defendants,  the  decree  of  the  circuit  court  dismissing 
the  bill  should  be  affirmed.    

Mr.  JnsTiOB  Grant  dissented  on  the  ground  that  a  conveyance  by  one 
cotenant  of  hia  interest  in  timber,  niineriils,  or  other  valuable  interests  in  the 
common  estate  which  in  its  nature  is  indivisible  is  void  and  does  not  give 
to  his  grantee  any  right  to  call  for  a  partition  of  the  premises:  Citing  Adams 
V.  Br'ujrjs  Iron  Co.,  7  Cush.  361;  Boston  FranUinile  Co.  v.  Condit,  19  N.  J. 
Eq.  394.  Judge  Grant  was  also  unable  to  "  concur  in  the  view  that  a  coten* 
ant  taking  a  deed  without  any  reservation  thereby  assents  to  the  transfer  of 
«uch  an  interest"  as  was  conveyed  under  the  facts  of  the  present  case. 
"  Complainant*'  vendors  had  the  right  to  sell  the  land,  and  any  person, 
including  their  cotenants,  had  the  right  to  buy.  The  deeds  contained  no 
reservation,  but  purported  to  convey  the  entire  fee  of  the  land.  Their 
grantors  did  not  agree  that  they  would  not  sell  or  that  they  would  obtain 
partition  for  the  benefit  of  their  grantees.  There  are  now  no  cotenants 
entitled  to  partition  unless  complainants,  by  their  purchase  of  the  timber, 
are  such  cotenants.  Under  the  clear  weight  of  authority  complainants  did 
oot,  by  their  purchase,  become  tenants  in  common  with  the  other  cotenants, 
and  cannot,  therefore,  invoke  the  benefit  of  the  partition  statute,  which  ia 
applicable  only  to  joint  tenants  and  tenants  in  common:  Howell's  Michigan 
Statutes,  MO.  7860.     But  aside  from  this,  the  rights  of  the  ooteoants  and 
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•nbieqaent  prxrehaaers  from  them  may  be  Berioasly  affeeied  if  one  cotennnt 
may  lawfully  m11  an  nndivided  interest  in  any  valaable  thing  that  may  exidC 
on  the  Und.  It  ia  tme,  in  the  present  case,  that  their  possession  would  be 
only  temporarily  interfered  with,  for  the  timber  can  be  speedily  removed, 
but  the  purchase  of  a  similar  interest  in  a  mine  or  other  like  property  would 
entitle  the  purchaser  to  like  possession  to  explore,  to  erect  plants,  to  remore 
his  ore,  and  he  woald  thus  become  entitled  to  the  permanent  possession  of 
the  laud,  or  so  much  thereof  as  was  necessary  for  his  purpose.  Would  not 
this  affect  adversely  the  rights  of  the  cotcnants?  May  a  cotenant  convey  hia 
interest  in  the  coal  to  one,  in  the  iruu  to  another,  in  the  clay  to  another,  in  the 
stone  to  another,  and  so  on,  and,  because  their  grantor  refuses  to  take  steps 
to  secure  a  partition,  or  has  sold  his  remaining  interest  in  the  land  to  his 
eotenants,  may  they  institute  partition  suits  in  the  name  of  their  grantor, 
and  have  the  land  partitioned,  so  that  each  may  have  possession  to  work  hia 
mines,  quarries,  or  claybeds  ? 

"Another  difficulty  presents  itself.  If  partition  of  land  cannot  be  made 
without  great  prejudice  to  the  owners  it  must  be  sold,  and  tlie  proceeds 
divided  among  the  eotenants.  Very  often,  if  not  generally,  mining  lande 
oannot  be  partitioned  without  great  prejudice,  and  must  therefore  be  sold. 
Upon  such  sale,  how  could  the  value  of  an  undeveloped  uiiuc,  or  other 
deposit,  be  separated  from  the  value  of  the  land  in  other  respects  so  as  to 
give  to  the  purchaser  of  an  undivided  part  thereof  his  proportionate  share? 
Yet  by  this  rule  such  purchaser  would  have  the  right  to  have  the  land  sold, 
in  order  that  he  might  receive  the  supposed  value  of  what  he  purchased. 

"I  do  not  think  that  such  a  rule  is  founded  upon  reason  or  authority. 
Principles  must  not  l>e  determined  by  the  hardships  of  an  individual  case. 
A  principle  established  to  relieve  from  hardship  in  one  case  may  lead  to 
greater  hardships  in  another.  An  important  principle  is  here  involved, 
which  must  be  considered  and  determined  regardless  of  what  the  complain* 
ants  may  suffer.  It  is  no  answer  to  the  principle  to  say  that  the  actien  of 
complainants'  grantors  in  conveying  an  interest  to  them,  and  the  rest  of  the 
estate  to  other  parties,  is  a  fraud,  intentional  or  constructive.  If  it  was  a 
fraud  in  fact,  complainants  have  a  remedy  at  law.  But  there  is  no  question 
of  fraud  involved.  Complainants  purchased  with  full  knowledge  of  the 
facts;  so  did  the  defendants  and  their  grantors.  The  title  was  of  record 
when  complainants  purchased  the  timber,  and  they  are  chargeable  with 
knowledge  that  their  grantors  held  only  undivided  interests  in  the  land  ae 
tenants  in  common.  Defendants  also  purchased  with  full  knowledge  of  the 
facts.     The  sole  question  is,  therefore,  one  of  law." 

Cotenancy— Conveyance  by  One  Cotenant— PARTixioy.— A  grantee 
from  one  of  sevwal  eotenants  of  an  interest  in  severalty  in  a  portion  of  the 
lands  of  the  cotenancy  may  compel  his  grantor  and  the  other  eotenants  to 
partition  their  lands,  in  order  that  it  may  be  ascertained  whether  or  not  the 
portion  thus  granted  will  be  awarded  to  the  grantor,  and  his  grant  made 
effective:  Charleston  etc.  B.  R.  Co.  v.  Leech,  33  S.  0.  175;  26  Am.  St.  Rep.  667. 
See  Benedict  v.  Torrent,  83  Mich.  181,  21  Am.  St.  Rep,  589,  and  extended 
note,  discussing  the  right  of  one  tenant  in  common  to  convey  the  oommoa 
property. 

Deeds — Evidsnox. — An  examined  copy  of  a  deed  to  land  in  Texas,  made 
before  a  notary  in  Louisiana,  with  proof  of  the  execution  of  the  original,  and 
of  the  names  of  the  parties  and  the  purchase  money,  is  admissible  to  prove 
a  conveyance  of  the  land:  Frost  v.  Wolf,  77  Tex.  455;  19  Am.  St.  Rep.  761, 
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and  note.  A  registry  copy  of  a  deed  is  good  prima  fadt  evidence,  and  dis- 
penses  with  a  production  of  the  original,  except  where  a  grantee  relies  on 
the  immediate  deed  to  himself,  or  where,  from  the. nature  of  the  conveyatice, 
the  deed  is  presumed  to  be  in  his  custody  or  power:  Seanlan  v.  Wright,  1^ 
Pick.  623;  25  Am.  Deo.  344,  and  note. 


Speed  v.  Common  Council  op  Detroit. 

[98  MICHIGAK,  360.] 

Th«  Writ  oi  Prohibition  Lies  to  prohibit  the  exercise  by  an  inferior 
tribunal  or  officer  of  judicial  powers  with  which  he  is  not  legally  vested^ 
and  to  prevent  actions  in  excess  of  the  jurisdiction  conferred  by  law, 
and  not  to  regulate  or  control  the  manner  in  which  a  lawful  jurisdictiou 
shall  be  exercised. 

OwiCERS— Removal  of — Writ  of  Prohibition. — The  officer  or  body  upon 
whom  the  state  has  conferred  power  to  remove  municipal  officers  does 
not  act  in  a  purely  political,  administrative,  or  legislative  capacity. 
Such  officer  or  body  acts  in  a  quasi  judicial  capacity,  and  its  method  of 
procedure  must  be  quasi  judicial  in  its  character.  Hence,  such  officer 
or  body  becomes  an  inferior  judicial  tribunal,  amenable  to  the  writ  of 
prohibition,  when  acting  in  excess  of  the  jurisdiction  conferred. 

Officers — Rkmotal — Causk  For. — The  misconduct  for  which  an  officer 
may  be  removed  from  office  must  be  found  in  his  acts  and  conduct  in 
the  office  from  which  his  removal  is  sought,  and  must  constitute  a  legal 
cause  for  removal,  and  affect  the  proper  administration  of  the  office. 

Officers — Qualifications— Previous  Misconduct. — There  isno  restriction- 
upon  the  power  of  the  people  to  elect,  or  the  appointing  power  to 
appoint,  any  citizen  to  office,  notwithstanding  his  previous  character, 
habits,  or  official  misconduct.  Nor  is  there  any  restriction  upon  the 
person  elected  or  appointed  to  hold  the  office  because  of  his  previous 
misconduct  in  another  office,  in  the  absence  of  express  constitutional  or 
statutory  provision  to  that  efifect 

Officers— Removal. — The  mayor  of  a  city  cannot  revoke  the  appointment 
of  a  city  officer  when  once  made,  and  neither  he  nor  the  common  coun- 
cil of  the  city  possess  the  power  to  remove  such  officer  at  will. 

Officers— Removal-Power  of  Council. — When  the  absolute  authority 
and  entire  responsibility  of  the  appointment  of  a  city  officer  for  a  fixed 
term  are  given  by  law  to  the  mayor  without  power  of  removal  at  will 
or  for  cause  the  common  council  of  the  city  has  no  inherent  power  to 
remove  such  officer.  Such  common  council  has  only  such  power  as  it 
derives  from  express  legislative  enactments. 

Officer — Power  to  Remove  Officers  at  Will  excludes  the  power  to 
put  an  officer  to  the  expense  of  a  trial  for  cause  and  have  charges  of 
official  misconduct  placed  before  the  public. 

E.  F.  Conely,  J.  0.  Oates,  and  C.  Flowers,  for  the  appel- 
lants. 

Hoyt  Post  and  J.  D.  Conely,  for  the  reBpondents.. . 


556  Speed  v.  Common  Council.  [Mich. 

•••  Grant,  J.  The  relator,  Speed,  was  duly  appointed 
city  counselor,  and  head  of  the  department  of  law  in  the  city 
of  Detroit,  July  15,  1893,  and  entered  upon  the  duties  of  the 
office.  This  appointment  was  made  under  Act  No.  419, 
Local  Acts  of  1893,  entitled,  "An  act  supplemental  to  the 
charter  of  the  city  of  Detroit,  and  to  provide  for  a  law  depart- 
ment in  said  city."  Under  the  decision  in  Speed  v.  Common 
Council,  97  Mich.  198,  Mr.  Speed's  appointment  was  declared 
valid,  and  the  council  directed  to  approve  his  bond.  There- 
after the  mayor  of  the  city  lodged  charges  with  tlie  common 
council  against  Mr.  Speed,  for  which  he  asked  said  council  to 
remove  him.  The  council  appointed  a  committee  to  investi- 
gate these  charges,  whereupon  the  relator  filed  this  petition, 
asking  for  the  writ  of  prohibition  against  the  procedure  of  the 
council.  The  writ  was  granted,  subject,  however,  to  a  motion 
to  vacate  it  on  cause  shown.  The  respondents  made  answer 
to  the  petition,  and  moved  to  vacate  the  order.  The  principal 
question  in  the  case  is  the  power  of  the  council  to  remove  the 
city  counselor  for  cause,  but  two  preliminary  matters  will  be 
first  determined. 

1.  It  is  suggested,  rather  than  seriously  insisted,  by  the 
learned  counsel  for  the  respondents,  that  the  writ  of  prohibi- 
tion does  not  lie  in  the  present  case,  for  the  reason  that  the 
com  mon  council  was  proceeding  in  a  political  or  ad  ministrative 
way  rather  than  in  any  other.  They  cite  Mecham  on  Public 
Officers,  sees.  1019, 1020;  High  on  Extraordinary  Legal  Reme- 
■dies,  sees.  769,  783;  Burch  v.  Hardwicke,  23  Gratt,  61;  People 
V.  District  Court,  6  Col.  534;  Smith  v.  Whitney,  116  U.  S.  167. 
The  rule  laid  down  by  these  learned  authors  is  that  the  '*' 
writ  lies  only  to  prevent  the  unauthorized  exercise  by  courts 
and  officers  of  judicial  powers,  and  does  not  lie  to  restrain 
executive  or  ministerial  action;  and  the  above  authorities, 
together  with  others,  are  cited  in  support  of  the  proposition. 

In  People  v.  District  Court,  6  Col.  534,  the  power  to  riniove 
for  certain  causes  was  expressly  conferred  upon  the  city 
council  of  Leadville.  No  doubt,  therefore,  existed  of  the 
jurisdiction  of  the  council  in  the  matter. 

In  Burch  V.  Hardwicke,  23  Gratt.  51,  the  power  was  also 
expressly  conferred  by  the  c'  er  upon  the  mayor  to  suspend 
or  remove  officers  for  misconauct  in  office  or  neglect  of  duty. 

In  Smith  v.  Whitney,  116  U.  S.  167,  the  writ  was  invoked 
to  prohibit  the  secretary  of  the  navy,  and  a  general  court- 
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martial  of  naval  officers,  from  trying  the  relator  upon  charges 
which  had  been  preferred  against  him. 

In  all  these  cases  the  respondents  were  proceeding  under 
the  express  authority  of  law,  and  they  are,  therefore,  clearly 
inapplicable  to  the  present  case. 

The  writ  lies  "to  prohibit  the  exercise,  by  an  inferior 
tribunal  or  officer,  of  judicial  powers,  with  which  he  is  not 
kgally  vested,"  and  "  to  prevent  actions  in  excess  of  the  juris- 
diction conferred  by  law,  and  not  to  regulate  or  control  the 
manner  in  which  a  lawful  jurisdiction  shall  be  exercised  ": 
Mecham  on  Public  Officers,  sees.  1013,  1014.  Under  the  con- 
stitution the  legislature  may  provide  for  the  removal  of 
municipal  officers.  It  certainly  has  never  been  regarded  in 
this  state  that  the  officer  or  body  upon  whom  this  power 
is  conferred  acts  in  a  purely  political,  administrative,  or  legis- 
lative capacity.  Such  officer  or  body  acts,  and  must  of  neces- 
sity act,  in  a  qtiasi  judicial  capacity,  and  the  method  of 
procedure  must  be  of  a  juast  judicial  character:  Stockwell  v. 
Township  Board,  22  Mich.  341;  Dullam  v.  Willson,  53  Mich. 
392;  51  Am.  Rep.  128;  People  v.  Stuart,  74  Mich.  411;  16 
Am.  St.  Rep.  644;  Fuller  v.  Attorney  General,  98  Mich.  96. 
Such  officer  or  body  then  becomes  an  '®^  inferior  tribunal, 
amenable  to  the  writ  of  prohibition  when  acting  in  excess  of 
the  jurisdiction  conferred.  In  such  cases  it  is  of  little  conse- 
quence what  name  is  given  to  the  power  conferred.  The 
name  cannot  relieve  it  of  its  essential  character.  It  would 
be  a  reproach  to  the  law  if  it  did  not  provide  a  speedy  remedy 
by  which  such  tribunals  can  be  prohibited  from  the  exercise 
of  an  excess  of  authority,  or  of  an  authority  which  they  do 
not  possess.  We  are  of  the  opinion  that  the  writ  lies  in  the 
present  case:  State  v.  City  oj  Duluth,  53  Minn.  238,  post,  p. 
595;  People  v.  Cooper,  hi  How.  Pr.  416;  1  Dillon  on  Munici- 
pal Corporations,  sec.  191,  4th  ed.,  sec.  253. 

2.  While  it  appeared,  upon  the  argument,  to  be  conceded 
that  the  sufficiency  of  the  charges  is  not  here  in  issue,  still, 
we  deem  it  proper  to  say  that  the  charges  preferred,  so  far 
as  they  relate  to  the  acts  of  Mr.  Speed,  committed  before  his 
appointment  to,  and  induction  into,  this  office  are  clearly 
beyond  the  jurisdiction  of  the  respondents  to  determine. 
There  is  no  provision  in  the  constitution  nor  in  the  laws 
which  prevents  a  person  from  holding  office  for  misconduct 
in  another  office  which  he  held  prior  to  the  one  to  which  he 
was  elected  or  appointed.     We  have  been  unable  to  find  any 
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authority  which  justifies  a  removal  for  such  previous  miscon- 
duct. The  misconduct  for  which  an  officer  may  be  removed 
must  be  found  in  his  acts  and  conduct  in  the  office  from 
which  his  removal  is  sought,  and  must  constitute  a  legal 
cause  for  his  removal,  and  affect  the  proper  administration 
of  the  office.  There  is  no  restriction  upon  the  power  of  the 
people  to  elect,  or  the  appointing  power  to  appoint,  any  citizen 
to  office,  notwithstanding  his  previous  character,  habits,  or 
official  misconduct:  State  v.  Common  Council,  26  N.  J.  L.  536; 
Commonwealth  v.  Shaver,  3  Watts  &  S.  338. 

In  Commonwealth  v.  Shaver  it  was  held  that  the  trial,  con- 
viction, and  sentence  of  a  sheriflF  for  the  ofiFense  of  bribing  a 
TOter  •••  previously  to  his  election  to  the  office  did  not  dis- 
qualify him. 

In  State  v.  Common  Council,  25  N.  J.  L.  536,  it  was  held 
that  the  expulsion  of  an  alderman  for  receiving  bribes  did  not 
disqualify  him  for  election  to  the  same  office:  See,  &\60,  State 
V.  City  of  Duluth,  53  Minn.  238,  post,  p.  595;  Crawford  v. 
Township  Boards,  24  Mich.  248;  Richards  v.  Clarksburg,  30 
W.  Va.  502;  1  Dillon  on  Municipal  Corporations,  sec.  190,  4th 
«d.,  sec.  252,  and  note. 

This  may  be  a  proper  subject  for  legislative  consideration, 
but,  until  the  legislature  shall  choose  to  disqualify  persons 
from  holding  office  for  such  reasons,  they  can  constitute  no 
-cause  for  renioval. 

3.  It  was  settled  in  the  case  of  Speed  v.  Common  Council,  97 
Mich.  198,  that  the  mayor  could  not  revoke  the  appointment 
when  once  made,  and  that  neither  he  nor  the  common  council 
possessed  the  power  to  remove  at  will.  That  case  was  ably 
argued,  and  received  the  most  careful  examination  by  this 
court.  We  see  no  occasion  to  change  our  views,  or  to  ques- 
tion the  soundness  of  the  conclusions  then  reached. 

Counsel  for  respondents,  in  their  brief  upon  the  application 
for  a  rehearing  in  that  case,  concede  that  "  there  is  no  provi- 
sion whatever  for  the  removal  of  an  appointive  officer  upon 
charges,  nor  for  the  trial  of  such  charges";  but  they  contend, 
1.  That  the  power  of  removal  is  necessarily  implied  from  the 
language  used  in  the  act  of  1893;  and  2.  That  the  power  of 
removal  for  cause  is  implied  from  the  charter,  and  from  the 
nature  of  the  municipal  organization. 

The  only  reference  to  removal  from  office  in  the  act  of  1898 
is  found  in  section  8,  which  reads  as  follows: 
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"  Upon  the  expiration  of  the  term  of  office  of  the  city  coun- 
selor and  the  city  attorney,  or  their  resignation  thereof,  or 
removal  therefrom,  such  officer  shall  forthwith,  on  demand, 
deliver  to  his  successor  in  office  all  deeds,  leases,  contract?, 
and  other  papers  and  books  in  his  hands  belonging*  •*•  to  the 
corporation,  or  delivered  to  him  by  the  corporation,  or  any  of 
its  officers,  and  all  papers  in  actions  prosecuted  or  defended 
by  him,  or  which  are  pending  and  undetermined." 

From  this  language  it  is  argued  that  the  power  of  removal 
for  cause  is  necessarily  implied,  and  the  case  of  State  v.  Som- 
bre, 35  Neb.  322,  is  cited  in  support  of  the  proposition.  The 
provision  of  the  statute  of  Nebraska  then  before  the  court  for 
construction  reads  as  follows: 

"  Said  commissioner  of  health  shall  be  appointed  by  the 
mayor,  subject  to  the  approval  of  a  majority  of  the  council, 
chall  hold  office  for  a  term  of  two  years  from  date  of  appoint- 
ment, unless  sooner  removed  or  retired." 

This  statute  was  amended  so  as  to  read  as  follows: 

"All  officers  appointed  by  the  mayor  and  confirmed  by  the 
council  shall  hold  the" office  to  which  they  may  be  appointed 
until  the  end  of  the  mayor's  term  of  office,  and  until  their 
successors  are  appointed  and  qualified,  unless  sooner  removed, 
or  the  ordinance  creating  the  office  shall  be  repealed,  except 
as  otherwise  provided  in  section  104." 

Construing  these  provisions  together,  it  was  held  that  the 
right  of  removal  was  impliedly  retained  in  the  hands  of  the 
mnyor,  not  in  the  council. 

The  diflFerence  between  the  two  statutes  is  apparent.  In 
that  case  the  appointment  was  until  the  end  of  the  mayor's 
term,  unless  sooner  removed;  while,  in  the  present  case,  sec- 
tion 2  of  the  act  conferring  the  power  of  appointment  is  as 
follows: 

"  He  [the  city  counselor  and  the  head  of  the  legal  depart- 
ment of  the  city]  shall  be  appointed  by  the  mayor,  on  or  before 
the  third  Tuesday  in  June,  for  the  term  of  three  years,  from 
the  first  day  of  July  next  succeeding  his  appointment" 

In  State  v.  Somers,  35  Neb.  322,  the  clause  in  regard  to 
removal  is  coupled  directly  with  the  appointment,  in  th« 
same  section  and  the  same  sentence,  and  no  other  object  than 
the  removal  of  the  officer  is  apparent  from  the  language.  But 
in  this  **''  case  it  is  obvious  that  the  sole  purpose  of  section 
8  is  to  provide  for  a  surrender  of  the  books  and  papers  to  their 
proper  custodian  in  the  event  of  a  lawful  successor  to  the 
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office;  and  it  is  fairly  to  be  inferred  that  this  purpose  was  in 
the  legislative  mind  in  adopting  the  enactment.  Any  other 
conclusion  would  do  violence  to  the  rules  of  construction. 
This  act  was  supplementary  to  the  charter  of  the  city  of 
Detroit,  an,d  its  sole  object  was  the  creation  of  a  new  depart- 
ment. It  is,  in  its  character,  an  independent  act,  and,  in  the 
absence  of  controlling  language  referring  to  the  charter,  the 
language  of  the  act  must  prevail.  The  character  of  this 
department  and  the  office  of  the  city  counselor  will  be  re- 
ferred to  hereafter. 

There  would  be  more  force  in  this  proposition  of  counsel  if 
there  were  no  officer  mentioned  in  the  act  to  which  the  term 
"  removal  "  might  apply;  but  the  city  attorney  is  elected,  and, 
under  the  express  provisions  of  the  charter,  may  be  removed 
for  corrupt  or  willful  malfeasance  or  misfeasance  in  office,  or 
for  willful  neglect  of  duty,  upon  charges,  which  must  be  tried, 
and  to  which  the  officer  shall  have  the  right  to  make  his 
defense:  Charter,  c.  4,  sec.  18.  This  act  recognizes  the  city 
attorney  in  his  status  as  an  elective  officer,  and  therefore  the 
provisions  of  the  charter  as  to  his  amotion  apply.  But,  as  to 
the  city  counselor  and  the  head  of  the  legal  department,  he 
is  a  new  officer  created  by  the  act,  to  be  appointed  under  the 
act,  whose  duties  are  specifically  defined  by  it,  whose  term  of 
office  is  fixed,  and  whose  appointment  is  lodged  solely  in  the 
mayor.  If  the  Nebraska  case  were  applicable  to  the  facts  of 
this  case  it  would  follow  that  the  power  of  amotion  was  lodged 
in  the  mayor  to  remove  at  will,  and  this  question  has  been 
decided  in  Speed  v.  Common  Council^  97  Mich.  198. 

Is  the  power  to  remove  the  city  counselor  appointed  under 
this  act  inherent  in  the  municipal  corporation  or  '**  in  its 
governing  body,  the  common  council?  Judge  Dillon,  in  his 
valuable  work  on  Municipal  Corporations,  section  181,  fourth 
edition,  section  242,  states  that  the  question  of  implied  power 
of  removal  by  municipal  corporations  has  not  been  judicially 
settled  in  this  country,  and  ventures  the  opinion  that,  in  the 
absence  of  any  express  or  implied  restrictions  in  the  charter, 
such  power  exists.  It  is  also  stated  in  the  opinion  in  Rich- 
ards V.  Clarksburg,  30  W.  Va.  496,  decided  in  1887,  which  is 
largely  relied  on  by  respondents'  counsel,  that  the  court  was 
unable  to  find  a  single  case  in  the  United  States  where  this 
question  had  been  decided.  The  charter,  in  that  case,  appears 
to  have  been  entirely  silent  in  regard  to  the  removal  of  officers, 
and  particular  stress  seems  to  have  been  laid  upon  the  broad 
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powers  conferred  by  the  statutes  of  West  Virginia  upon  the 
common  councils  of  towns  and  villages. 

Under  the  facts  of  this  case,  however,  we  are  not  required 
to  enter  upon  an  extended  discussion  or  determination  of  this 
question.  The  tendency  of  the  decisions  in  this  country  is 
to  regard  municipal  corporations  as  an  aid  to  the  state  gov- 
ernment, and  to  limit  their  powers  to  those  which  are  expressly 
derived  from  the  constitution  and  from  legislative  enactments, 
and  to  those  implied  powers  only  which  are  necessary  to  carry 
out  the  powers  thus  conferred.  The  highest  tribunal  in  this 
country  has  declared  the  well-established  rule  on  this  subject 
in  Ottawa  v.  Carey,  108  U.  S.  121.  Chief  Justice  Waite,  speak- 
ing for  the  court  in  that  case,  said: 

"  Municipal  corporations  are  created  to  aid  the  state  j  overn- 
ment  in  the  regulation  and  administration  of  local  stflFairs. 
They  have  only  such  powers  of  government  as  are  ex]  ressly 
granted  them,  or  such  as  are  necessary  to  carry  into  efiFect 
those  that  are  granted.  No  powers  can  be  implied,  except 
such  as  are  essential  to  the  objects  and  purposes  of  the  cor- 
poration as  created  and  established":  See,  also,  Taylor  v.  Bay 
City  etc.  Ry.  Co.,  80  Mir-ii.  77;  People  »''»  v.  Hurlbut,  24  Mich. 
69;  9  Am,  Rep.  103.  In  this  latter  case  Mr.  Justice  Chris- 
tiancy  said: 

"  But  the  common  council  of  the  city  is  not  the  city,  nor 
the  legal  entity  known  as  the  corporation  of  the  city.  It  is 
itstilf  but  a  public  board  for  municipal  governmental  pur- 
poses, with  just  such  powers  (not  forbidden  by  the  constitu- 
tion) as  the  legislature  have  thought,  or  may  hereafter  think, 
proper  to  confer." 

In  discussing  the  power  of  a  common  council  to  expel  a 
member,  the  supreme  court  of  New  Jersey,  in  State  v.  Common 
Council^  25  N.  J.  L.  539,  recognized  the  power  of  a  corpora- 
it  tion  at  common  law  to  expel  a  member  for  sufficient  cause, 
*    and  in  its  opinion  said: 

**  But  the  jurisdiction  exercised  in  this  case  is  not  derived 
from  the  common  law.  The  common  council  is  not  the  cor- 
poration, and,  whatever  powers  a  municipal  corporation  may 
have  to  amove  or  expel  a  member  for  cause  at  common  law,  it 
is  clear  that  the  corporation  itself  has  not  by  any  by-law  dele- 
gated any  of  them  to  the  common  council,  and  that  body, 
therefore,  cannot  avail  itself  of  the  common-law  jurisdiction 
vested  as  an  inherent  right  in  th«  corporation  its«lf  to  expel 
▲m.  at,  a»,  vok  XXXIX.  -  w 
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a  member  of  their  own  body.  The  council  derives  iti  juris- 
diction from  the  charter  of  the  corporation." 

It  is  argued  that  the  power  of  removal  of  the  city  counselor 
is  necessary  in  order  properly  to  protect  the  interests  of  the 
city  from  an  incompetent  or  corrupt  incumbent,  and  therefore 
it  must  be  inferred  that  the  legislature  recognized  this  power 
as  existing.  Courts  may  not  surmise  or  speculate  as  to  the 
causes  or  reasons  for  legislative  enactments.  With  the  rea- 
sons for  conferring  or  withholding  a  power  the  courts  have 
no  concern.  They  must  interpret  the  statute  as  they  find 
it.  The  same  argument  was  made  in  People  v.  Woodruff,  32 
N.  Y.  355.  After  stating  the  serious  consequences  which  it 
was  claimed  would  be  entailed  upon  the  community  under 
the  interpretation  given,  the  court  said: 

870  i'-pQ  obviate  these  alarming  and  startling  results  it  is 
contended  that  we  are  to  imply  and  infer  an  intent  on  the 
part  of  the  legislature  to  have  the  power  lodged  in  the  comp- 
troller, in  the  first  instance,  remain  with,  and  to  be  exercised 
by,  him  whenever  the  exigency  should  arise  which  might  call 
for  it.  It  is  a  dangerous  principle  to  imply  power  when  it  is 
not  conferred  by  legislative  authority  in  clear  and  distinct 
terms.  It  is  always  competent  for  the  legislature  to  speak 
clearly  and  without  equivocation,  and  it  is  safer  for  the  judi- 
cial department  to  follow  the  plain  intent  and  obvious  mean- 
ing of  an  act  rather  than  to  speculate  upon  what  might  have 
been  the  views  of  the  legislature  in  the  emergency  which  may 
have  arisen.  It  is  wiser  and  safer  to  leave  to  the  legislative 
department  to  supply  a  supposed  or  actual  casus  omissus  than 
attempt  to  do  it  by  judicial  construction." 

The  position,  character,  and  duties  of  the  officer  created  by 
the  act  are  important  considerations  upon  the  principle  under 
discussion.  He  is  required  to  be  an  attorney  of  five  years' 
practice,  to  give  a  bond  of  five  thousand  dollars  for  the  faith- 
ful performance  of  his  duties,  and  to  devote  his  entire  time 
to  the  duties  of  the  office.  He  must,  therefore,  abandon  all 
his  other  legal  business.  He  is  made  the  legal  adviser,  not 
only  of  the  common  council,  but  of  all  the  other  departments 
of  the  city  government  and  the  boards  thereof,  except  the 
board  of  police  commissioners.  It  is  apparent  that  the  legis- 
lature contemplated  thct  a  man  of  high  standing  and  char- 
acter in  his  profession  should  be  appointed  to  this  important 
position.  Is  it  unreasonable  to  infer  that  the  legislature 
intended  to  place  this  important  office  beyond  the  control  or 
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fear  of  any  other  department?  That  such  a  man  should 
become  incompetent,  corrupt,  and  neglectful  of  his  duties 
would  be  an  exception  to  the  rule.  If  it  be  said  that  the 
exception  might  arise,  it  may  likewise  be  said  that  in  the 
change  of  administrations,  when  the  political  complexion  of 
the  common  council  might  change,  false  charges  might  be 
made  for  political  purposes  in  order  to  *'*  remove  the  incum- 
bent, and  replace  him  by  another  of  the  same  political  faith 
as  the  council.  Experience  has  demonstrated  that  there  is  at 
least  as  much  danger  of  the  one  as  of  the  other.  These  con- 
siderations may  have  had  weight  with  the  legislature.  The 
reasons  for  a  fixed  term  without  the  power  to  remove  may 
have  had  greater  weight  with  legislators  than  the  risk  of  mal- 
feasance or  misfeasance  on  the  part  of  the  officer.  They  may 
well  have  deemed  it  important  that  the  head  of  such  a  depart- 
ment should  be  free  from  all  fear  of  removal  or  interference 
on  the  part  of  the  common  council.  If,  however,  it  was  a  casus 
omissus  on  the  part  of  the  legislature,  it  is  one  which  the 
legislature  and  not  the  courts  must  supply. 

No  support  for  the  position  of  respondents  can,  we  think, 
be  found  in  the  charter  itself.  The  subject  of  removals  is 
completely  covered  by  its  provisions,  and  it  excludes  remov- 
als in  any  other  manner  than  is  there  provided.  Elective 
officers,  with  few  exceptions,  can  be  removed  for  cause.  This, 
under  the  well-established  rule,  excludes  the  power  to  remove 
at  will.  Certain  appointive  officers,  under  the  charter,  can 
be  removed  at  will,  without  charges  or  trial:  Charter,  c.  4, 
sec.  19.  This  likewise  excludes  the  power  to  remove  for 
cause.  Where  the  power  to  remove  at  will  is  given,  the  law 
does  not  contemplate  that  the  officer  may  be  put  to  the 
expense  of  a  trial  for  cause,  and  have  charges  of  official  mis- 
<;onduct  placed  before  the  public:  Dillon  on  Municipal  Corpo- 
rations, sec.  183,  4th  ed.,  sec.  245;  State  v.  Common  Council, 
25  N.  J.  L.  536;  Speed  v.  Covimon  Council^  97  Mich.  198,  and 
authorities  there  cited;  State  v.  Somers,  35  Neb.  322;  Craw* 
ford  V.  Township  Boards,  24  Mich.  248.  In  Mead  v.  Treasurer 
4stc.,  36  Mich.  416,  418,  it  is  said: 

"The  general  statute  concerning  removals  contains  no  pro- 
vision applicable  to  superintendents  of  the  poor.  Hence, 
there  would  seem  to  be  no  provision  for  the  removal  of  these 
officers  except  the  specific  regulation  in  the  supervisors'  act. 
It  would  therefore  seem  that  the  legislature  *^*  meant  to 
confer  on  the  supervisors  a  power  to  remove  on  the  two  speci- 
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fied  grounds,  but  had  no  intention  to  give  the  right  on  any 
other  ground,  or  to  delegate  to  the  supervisors  a  discretionary 
general  power  to  remove.  The  provision  in  the  supervisors' 
act,  in  so  far  as  it  applies  to  superintendents  of  the  poor, 
would  be  rendered  entirely  gratuitous  if  a  general  authority 
to  remove  were  to  be  implied,  or  should  be  considered  as  a 
consequence  of  the  power  to  appoint." 

It  is  also  significant  that  the  act  gives  the  common  council 
no  voice,  either  in  the  appointment  or  confirmation  of  the  city 
counselor.  The  absolute  authority  and  the  entire  responsi- 
bility of  his  appointment  are  given  to  the  mayor,  without 
power  of  removal  at  will  or  for  cause.  There  is  nothing  in 
the  act  which  shows  any  intention  on  the  part  of  the  legisla- 
ture to  confer  such  power  upon  the  common  council;  nor  do 
we  think  such  power  is  inherent  in  the  council,  which  is  the 
governing  body  of  the  municipal  corporation,  and  derives  its 
powers  from  express  legislative  enactments. 

The  motion  to  vacate  the  order  must  therefore  be  denied, 
with  costs. 

The  other  justices  concurred. 

The  Writ  op  Prohibition  Lies  to  prevent  a  court  from  exceeding  its 
jurisdiction  in  the  exercise  of  its  judicial  functions:  Ex  parte  BraudUxcht,  2 
Hill,  367;  38  Am.  Dec.  593,  and  note;  North  Yakima  r.  Superior  Court,  4 
Wash.  656;  Bodley  v.  Ardubald,  33  W.  Va.  229;  County  Court  t.  Boreman, 
34  W.  Va.  87.  A  writ  of  prohibition  can  only  be  invoked  to  restrain  threat- 
ened acts  which  are  judicial  in  their  character:  CUy  of  Coronado  ▼.  San  Diego, 
97  Cal.  440.  See  the  notes  to  Walcott  v.  WeUs,  37  Am.  St.  Rep.  494,  and 
Havemeyer  v.  Superior  Cotirt,  18  Am.  St.  Rep.  248;  also  the  extended  note 
to  State  T.  Commissioners,  12  Am.  Dec.  604. 

Officers — Removal  of  Mdnicipal  Officer  bt  Matob  ob  Common 
Council. — ^A  city  council  may  be  clothed  with  quaai  judicial  authority  in 
connection  with  the  removals  from  municipal  offices:  Carter  v.  Durango,  16 
Col.  534;  25  Am.  St.  Rep.  294,  aud  note,  with  the  cases  collected.  But  see 
HaUgren  v.  Campbell,  82  Mich.  255;  21  Am.  St.  Rep.  567.  According  to 
Metaker  ▼.  Nealiy,  41  ELan.  122;  13  Am.  St.  Rep.  269,  the  mayor  of  a  city  of 
the  first  class  has  uo  authority  to  remove  a  municipal  officer  in  the  absence 
of  a  statute  or  city  ordinance  conferring  such  power. 

An  Officer  forfeits  his  right  to  his  office  by  acting  contrary  to  the  nature 
and  duty  of  the  office:  People  ▼.  Kingston  etc  Turnpike  Road  Co.,  23  Wend. 
193;  35  Am.  Dec.  661.  Intoxication  is  not  "misfeasance  in  office,"  and  a 
statute  pronoancing  itaucb,  and  providing  for  the  removal  of  the  officer  there- 
for,  i»  aaooustitutional:  Commonwealth  r.  WiUiamtf  79  Ky.  42;  42  Am.  Rep. 
204. 
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Bradley  v.  Smith's  Sonb. 

[98  Michigan,  449.] 

SiTorr,  What  Not  Subject  of. — In  an  action  by  an  assignee  against  a 
creditor  of  the  assignor  to  recover  on  a  claim  or  chose  in  action  not  due 
at  the  time  the  assignment  was  made  the  creditor  cannot  set  off  a  claim 
against  such  assignor  which  was  mature  before  that  time. 

SsTOFF — Assignment  or  Claim. — One  who  buys  or  takes  an  assignment 
of  a  claim  against  another,  not  negotiable,  takes  it  subject  to  such 
rights  of  setoff  only  as  are  due  at  the  time  of  the  transfer. 

Setoff,  How  Construed. — Setoff  Is  a  statutory  right  in  derogation  of  the 
common  law,  and  must  be  strictly  construed. 

Hatch  and  Cooley^  for  the  appellants. 

McKnight,  Humphrey,  and  Grant,  and  Oscar  Adams,  lor  the 
respondent. 

**•  Hooker,  J.  The  defendant  was  a  creditor  of  one 
Doyle.  On  March  24,  1891,  it  and  Doyle  made  a  written 
contract,  by  which  Doyle  agreed  to  drive  a  quantity  of  logs 
for  it.  On  the  same  day  plaintiflfs  guaranteed  said  contract, 
*'  and  the  payment  of  the  men  promptly,  by  W.  H.  Doyle," 
in  **®  writing,  upon  the  contract,  and  in  defendant's  pres- 
ence. Immediately  below  this  guaranty  was  the  following, 
viz: 

"  I  hereby  sell  and  assign  to  F.  E.  Bradley  &  Co.  all  my 
right,  title,  and  interest  in  and  to  the  within  contract,  and 
direct  that  all  payments  to  become  due  on  this  contract  to 
me  be  paid  to  them.  W.  H.  Doyle. 

"  Dated  March  24,  1891." 

On  April  7,  1891,  a  contract  was  made  by  telegraph  be- 
tween Doyle  and  the  defendant,  whereby  Doyle  was  to  "  break 
in"  the  logs  for  twenty  cents  per  one  thousand  feet.  This 
contract  was  also  assigned  to  plaintiffs,  of  which  defendant 
was  notified  April  17th.  Under  these  contracts  Doyle  earned 
two  thousand  two  hundred  and  two  dollars,  of  which  three 
hundred  and  sixty-seven  dollars  was  for  breaking  in.  The 
first  work  was  done  April  23d.  The  plaintiffs  offered  evi- 
dence to  show  that  the  work  was  done  at  their  expense;  but 
this  was  excluded,  and  plaintiffs  excepted.  The  defendant 
proved  its  claim  against  Doyle,  amounting  to  fifteen  hundred 
and  twenty-four  dollars  and  eighty-nine  cents,  which  the 
court  allowed  to  be  set  off  against  plaintiffs'  claim,  to  which 
plaintiffs  excepted. 
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This  raises  the  question  whether  a  creditor  can  set  off 
•gainst  the  assignee  of  a  chose  in  action,  not  due  at  the  time 
of  the  assignment,  a  claim  which  was  mature  before  that  time. 
Had  both  claims  been  mature,  i.  e.,  due  and  payable,  at  the 
time  of  the  assignment,  no  doubt  of  the  right  to  set  off  either 
could  be  entertained.  And  it  is  equally  clear  that  if  the 
assigned  claim  had  been  mature,  an  immature  one  could  not 
be  set  off.  We  find  numerous  cases  sustaining  this  proposi- 
tion, and  one  of  them  {Coffin  v.  McLean,  80  N.  Y.  563)  ap- 
parently denies  the  right  of  setoff  under  the  facts  in  this 
case.     Mr.  Justice  Folger  says: 

*'  Nor  is  it  [setoff]  permitted,  except  when  the  demands 
are  mutual;  that  is,  where  both  were  due  and  payable  before 
the  transfer  of  either  to  a  third  party." 

^**  In  that  case  the  claims  sought  to  be  set  off  were  of  two 
kinds.  Some  fell  due  before  the  assignment  to  the  plaintiff 
and  some  after.  The  obligation  sued  upon  was  joint,  while 
the  claims  sought  to  be  set  off  were  several;  and  this  is  one 
ground  upon  which  that  decision  is  based,  and  applies  to  all 
of  the  claims  sought  to  be  set  off.  The  claims  of  the  latter 
class  were  also  open  to  the  objection  that  they  did  not  fall 
due  until  after  the  assignment.  But  the  question  of  the  right 
to  set  off  a  claim  mature  at  the  time  of  the  assignment  against 
a  plaintiff  assignee  of  an  immature  claim  did  not  necessarily 
arise. 

Three  New  York  cases  are  cited  to  sustain  the  two  reasons 
for  the  decision:  Beckwith  v.  Union  Bank,  9  N.  Y.  211;  Pat- 
terson V.  Patterson,  59  N.  Y.  574;  17  Am.  Rep.  384;  Jordan  v. 
National  etc.  Bank,  74  N.  Y.  467;  30  Am.  Rep.  319.  The  cases 
of  Beckwith  v.  Union  Bank,  9  N.  Y.  211,  and  Jordan  v.  National 
etc.  Bank,  74  N.  Y.  467, 30  Am.  Rep.  319,  were  cases  where  the 
claims  attempted  to  be  setoff  matured  after  the  assignment  to 
the  respective  plaintiffs.  That  oi  Patterson  v.  Patterson,  59  N.Y. 
674, 17  Am.  Rep.  384,  was  where  a  bond  was  taken  by  plaintiff  'a 
testator,  in  his  lifetime,  conditioned  to  pay  a  sum  to  his  exec- 
utor after  the  testator's  death.  This  was  held  to  bo  a  claim 
against  which  a  debt  due  from  the  testator  in  his  lifetime 
could  not  be  set  off.  The  opinion  in  this  case  was  also  written 
by  Mr.  Justice  Folger.  In  demonstrating  that  the  cause  of 
action  upon  the  bond  did  not  arise  until  after  the  testator's 
death,  he  asserts  that  a  cause  of  action  does  not  arise  from 
the  contracting;  of  an  indebtedness  alone,  but  out  of  the  non- 
performance of  it  as  well;  and  he  cites  authorities  to  sustain 
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the  proposition  that  a  cause  of  action  does  not  run  from  the 
making  of  a  promise  to  do  some  thing  at  a  future  time,  but 
only  from  the  expiration  of  that  time.  Were  we  to  apply 
this  logic  to  the  present  case  we  should  be  compelled  to 
admit  that,  at  the  time  of  the  assignment,  the  plaintiflFs' 
assignor  had  no  demand  whatever,  except  a  contract  to  be 
performed,  whereby  the  defendant  might  later  become  in- 
debted. Had  **'  the  assignment  not  been  made,  the  obliga- 
tion would  have  matured  immediately  upon  the  performance 
of  the  contract  by  Doyle,  and  the  right  of  setoff  by  either 
Doyle  or  the  defendant  would  have  been  complete.  In  such 
case  Doyle's  subsequent  assignment  would  not  deprive  the 
defendant  of  the  right  of  setoff.  But  plaintiffs'  contention 
is  that  if  Doyle  assigned  his  contract  before  it  matured, 
though  it  were  but  an  hour  before,  his  assignee  could  collect 
the  consideration,  to  the  exclusion  of  the  defendant's  setoff. 
Doyle  is  permitted  to  sell  his  claim  before  it  matures.  Plain- 
tiffs say  to  defendant:  "We  bought  our  claim  against  you 
before  it  was  due,  and,  therefore,  it  was  not  the  subject  of 
setoff  when  we  bought  it.  It  is  true  that  by  the  terms  of 
your  contract  with  Doyle  you  had  a  right  to  become  Doyle's 
debtor,  and  all  rights  that  we  have  acquired  are  those  which 
Doyle  had  under  the  contract.  We  own  the  claim  against 
you  because  we  bought  it,  and  we  will  collect  it  from  you 
because  when  we  bought  it  there  was  no  claim  against  you. 
It  not  being  due,  there  was  no  debt." 

The  right  of  setoff  has  its  origin  in  the  injustice  of  allow- 
ing a  person  to  collect  a  debt  when  he  is  at  the  same  time 
indebted  to  his  debtor  in  a  sum  as  large,  or  larger,  than  his 
own  claim.  And  one  who  buys  a  claim  against  another,  not 
negotiable,  takes  it  subject  to  all  rights  of  setoff  due  at  the 
time  of  his  purchase.  If  A  buys  a  claim  due  to-day,  B  can 
set  off  a  debt  which  is  due.  If,  however,  A  has  bought  the 
claim  half  an  hour  before  midnight,  the  rule  is  said  to  be 
otherwise,  though  it  is  diflBcult  to  see  much  difference  in 
defendant's  equities  in  the  two  cases. 

It  is  urged  that  the  assignor  had  merely  a  contract,  which 
performance  would  ripen  into  a  valid  demand.  This  he  sold, 
and  plaintiffs  took  it  with  all  its  obligations  and  equities. 
As  the  assignor  could  not  avoid  defendant's  right  of  setoff  if 
he  had  kept  it,  and  could  not  convey  any  **•  greater  right 
than  he  had,  it  is  said  that  plaintiffs  took  no  more  than  the 
assignor  could  convey.     Until  performance,  the  plaintiffs  had 
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no  claim  against  defendant.  Coincident  with  the  maturity  of 
the  demand,  the  right  of  setoff  attached.  There  is  apparent 
force  in  this  reasoning. 

The  case  of  Stewart  v.  Anderson,  6  Cranch,  203,  is  a  case 
decided  by  Chief  Justice  Marshall,  which  seems  to  recognize 
the  doctrine  that  the  assignment  of  a  claim  before  maturity 
does  not  relieve  it  from  setoff.  On  April  25,  1807,  A  gave 
H  a  note,  which  came  to  the  hands  of  plaintiff,  Stewart,  by 
assignment  on  August  14th,  being  before  maturity,  the  note 
being  due  about  October  25,  1807.  On  June  29,  H  gave  A  a 
note  payable  in  sixty  days,  i.  e.,  August  31,  1807.  Stewart 
brought  an  action  against  A,  who  was  allowed  to  set  off  his 
note  against  H.  It  will  be  observed  that  Stewart  acquired  a 
claim  that  was  not  due,  yet  the  setoff  was  allowed,  and  this, 
too,  though  the  note  set  off  was  not  due;  the  case  differing 
from,  and  going  further  than,  this  in  that  particular.  It 
should  be  remembered  that  the  act  of  the  Virginia  assembly 
under  which  this  decision  was  made  provided  that — 

"Assignments  of  bonds  ....  shall  be  valid;  and  an 
assignee  ....  may  thereupon  maintain  an  action  of  debt, 
in  his  own  name,  but  shall  allow  all  just  discounts,  not  only 
against  himself  but  against  the  assignor,  before  notice  of  the 
assignment  was  given  to  the  defendant." 

It  was  argued  upon  the  trial  that  a  claim  "  could  not  be  a 
just  discount  until  it  became  payable,"  and  that  "  money  can- 
not be  offset  before  it  be  due." 

This  case  appears  to  support  defendant's  contention.  But 
it  differs  from  the  present  case,  in  that  there  was  a  debt  which 
had  been  assigned.  It  was  not  a  case  of  executory  contract, 
under  which  a  debt  might  at  a  future  time  be  created.  True, 
this  debt  was  not  due,  but  the  consideration  had  passed.  The 
sum  had  been  earned,  as  *'*  the  giving  of  the  note  implies. 
The  maker  of  such  note  was  a  debtor  before  maturity,  and 
the  holder  a  creditor.  Unless  by  reason  of  its  negotiability, 
he  could  only  dispose  of  such  note  subject  to  equities;  and 
while  we  do  not  find  it  necessary  to  hold  that  the  maker  had 
an  equity  to  the  right  to  set  off  his  existing  claim,  already 
due,  when  the  note  should  mature,  and  do  not  so  hold,  we 
can  see  that  such  a  conclusion,  as  in  the  Cranch  case,  falls 
far  short  of  the  doctrine  that  such  right  should  apply  to  a 
case  of  a  promise  to  pay  at  a  subsequent  date,  when  the 
promisee  should  have  earned  the  amount.  It  is  a  difference 
between  an  existing  obligation  to  pay  money  already  earned, 
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at  a  future  date,  and  an  existing  contract,  where  the  debt 
does  not  exist,  and  will  not,  unless  the  consideration,  what- 
ever it  may  be,  shall  be  performed.  In  the  one  case  the 
holder  of  the  promise  to  pay  has  an  existing  liquidated 
demand,  contingent  upon  nothing,  which  he  will  inevitably 
have  the  right  to  demand  and  collect  at  the  end  of  a  specified 
time.  In  the  other,  he  has  no  such  demand,  but  an  executory 
promise  to  pay  upon  the  performance  of  some  thing  else.  His 
right  of  action,  when  it  accrues,  may  be  a  mere  action  for 
damages  for  a  breach  of  contract.  He  could  not  set  off  such 
right  if  the  promisor  should  sue  him  upon  the  cross-de- 
mand, and  it  is  a  matter  which  may  never  become  a  debt. 
The  case  in  Cranch,  under  the  Virginia  statute,  seems  to 
have  permitted  setoff  in  the  former  case,  but  we  have  found 
no  authority  that  extends  the  rule  to  the  latter. 

Furthermore,  there  is  no  opportunity  to  enlarge  the  doctrine 
of  setoff.  It  is  a  statutory  right,  in  derogation  of  the  common 
law,  and  must  be  strictly  construed:  Woods  v.  Ayres,  39  Mich. 
348;  33  Am.  Rep.  396;  Rabbins  v.  Brooks,  42  Mich.  63.  Section 
V365,  8  Howell's  Statutes,  provides  that,  "in  the  following  cases, 
....  a  defendant  may  set  off  demands  which  he  has  against 
the  plaintiff."  First,  then,  it  must  *"  be  a  demand  as  contra- 
distinguished from  a  right  of  action:  Hanna  v.  Pleasants,  2 
Dana,  269;  Gould  v.  Kelley,  16  N.  H.  560;  Drew  v.  Toivle,  27 
N.  H.  412;  59  Am.  Dec.  380;  Hepburn  v.  Hong,  6  Cow.  614. 
If  the  demand  has  been  assigned  to  the  plaintiff,  a  demand 
existing  against  his  assignor  at  the  time  of  the  assignment, 
and  belonging  to  such  defendant  before  notice  of  assignment, 
may  be  set  off,  if  it  was  such  as  might  have  been  set  off 
against  the  assignor  wliile  it  belonged  to  him:  3  Howell's 
Statutes,  sec.  7365,  subd.  8.  The  language  of  this  subdivision 
is  a  little  blind,  by  reason  of  the  use  of  the  word  "  by,"  instead 
of  "to,"  in  the  second  line,  but  we  think  that  its  meaning  is 
unmistakable.  This  claim  of  defendant  was  a  proper  subject 
of  setoff  against  that  of  the  plaintiff  assignees  only  if  it  was 
such  against  the  assignor  while  he  was  the  owner  of  it.  That 
it  was  not  is  plain,  because  this  claim,  i.  e.,  that  assigned,  was 
not  then  due;  and  subdivision  5  provides  that  "it  can  be 
allowed  only  in  actions  founded  upon  demands  which  could 
themselves  be  the  subject  of  setoff  according  to  law."  Under 
this  provision,  defendant's  claim,  though  due,  did  not  become 
a  subject  of  setoff  before  the  assignment,  because  the  assignor 
never  had  a  right  of  action  upon  a  demand  which  could  havo 
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been  the  subject  of  setoff.  As  there  never  was  a  time,  while 
Doyle  owned  the  contract,  when,  under  this  statute,  defend- 
ant's claim  might  have  been  set  off  against  him,  it  is  not  such 
a  demand  as  can  be  set  ofif  against  the  assignees:  3  Howell's 
Statutes,  sec.  7365,  pubd.  8;  Richards  v.  La  Tourette,  63  Hun, 
623;  Richardi  v.  Village  of  Uvion,  48  Hun,  263. 

The  evidence  shows  that  the  contract  for  driving  the  logs 
was  altered  before  it  was  executed,  at  the  suggestion  of  the 
plaintiffs,  who  were  to  guarantee  performance  by  Doyle.  The 
following  language  was  inserted,  viz: 

•*  A  payment  of  fifty  cents  per  thousand  is  to  be  made  when 
the  jam  has  passed  the  east  branch,  and  the  balance  **• 
when  the  rear  is  within  the  boom  company's  limits.  It  is 
understood  that  the  jam  mentioned  is  of  the  Ta  logs," 

The  request  of  the  guarantors  that  the  defendant  so  amend 
the  contract  as  to  provide  for  payment  in  installments  is  sig- 
nificant. Evidently,  they  were  providing  a  way  for  Doyle  to 
obtain  money  to  do  the  job  with,  and  thereby  lessening  the 
danger  of  their  being  subjected  to  loss  upon  their  guaranty. 
The  defendant  could  not  shut  its  eyes  to  this,  and  was  in 
duty  bound  to  inform  the  guarantors  of  its  intention  to  apply 
the  existing  claim  against  Doyle,  of  which  the  guarantors 
were  ignorant,  in  payment.  This  is  the  more  apparent  when 
we  consider  that  the  guaranty  which  defendant  was  exacting 
included  the  payment  of  the  men  who  were  to  be  employed 
by  Doyle,  and  which  defendant  was  insisting  that  the  plain- 
tiflFs  should  assure.  Under  such  circumstances  as  the  plaintifi's 
claim  to  exist,  the  defendant  would  be  estopped  from  setting 
off  its  claim  upon  the  larger  contract  (if  not  both),  which  it 
had  not  disclosed,  to  the  extent,  at  least,  of  the  amount  paid 
by  plaintiffs;  and  this  might  be  so  although  there  was  an 
express  agreement,  of  which  they  were  ignorant,  between 
Doyle  and  the  defendant,  that  the  work  should  be  performed 
and  applied  in  payment  of  defendant's  claim  against  him. 
The  question  of  estoppel  would  be  one  for  the  jury,  under  all 
the  facts  which  could  be  shown  to  bear  upon  it. 

The  judgment  will  be  reversed,  and  a  new  trial  ordered. 

The  other  justices  concurred.    • 


ASSIQNKSNT — ASSIGITKB  TaKBS  SUBJECT  TO  WhAT  EQUITIBS  AITB  OrTBSTl. 

An  assignee  of  a  chose  in  action  not  negotiable  takes  it  sabject  to  all  eqni. 
ties  existing  against  it  in  the  hands  of  the  assignor  at  the  time  of  the  assign- 
ment: Timms  v.  Slvannon,  19  Md.  296;  81  Am.  Dec  632,  and  note;  Bebee  v. 
Bank,  1  Johns.  629;   3  Am.   Dec.   353;  Merrill  v.   Merrili,   3  Greenl.  463; 
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U  Am.  Deo.  247;  Jone*  v.  ffardesty,  10  Gill  A;  J.  404;  32  Am.  Dec.  180; 
Foot  V.  Ketchum,  16  Vt.  268;  40  Am.  Deo.  678;  Warner  v.  Whittaktr,  6  Mich. 
133;  72  Am.  Deo.  66,  and  note;  Robeson  t.  Rcbertt,  20  Ind.  156;  83  Am.  Dec. 
808,  and  note. 

Sktofi— CoHSTiiDcnoN  OF  Statdtb. — The  statute  relating  to  oonnter- 
claims  ought  to  be  liberally  construed  to  the  end  that  all  controversies  com- 
ing fairly  within  its  terms  may  be  settled  in  »  single  action  between  the 
parties:  Wait  t.  Wheeler  etc.  Mfg.  Co.,  23  Or.  297;  note  to  Woodruff  v. 
Oarner,  89  Am.  Dec.  484. 

Sbtoff — What  Not  Subject  to. — Where  an  insolvent  assigns  for  the 
benefit  of  his  creditors  a  note  past  due,  a  court  of  equity  will  not  set  off, 
against  such  note  in  the  hands  of  the  assignee,  an  acceptance  of  the  insol- 
vent  which  was  not  due  at  the  time  of  the  assignment:  Lockwood  v.  Beck- 
vnth,  6  Mich.  168;  72  Am.  Dec.  69. 


Dean  v.  Crall. 

[98  MiCHlGAM,  591.] 
Estopfbl — PtEADiiTO. — An  estoppel  inpait,  constituting  the  basis  of  a  right 
of  action  and  ground  of  relief,  or  relied  upon  as  a  defense,  must  be 
pleaded  in  equity  cases,  but  need  not  be  pleaded  in  actions  at  law. 

George  S.  Clapp  and  Spafford  Tryon^  for  the  appellant. 

A.  L.  Hammond  and  M.  L.  Howell,  for  the  respondent. 

*•*  Hooker,  J.  One  Samuel  W.  Bishop  executed  to  the 
plaintiflF  two  promissory  notes  for  two  hundred  dollars  each. 
To  these  notes  he  forged  the  name  of  the  defendant,  Crall. 
For  this  crime  it  appears  Bishop  was  convicted  and  sent  to 
the  penitentiary.  Plaintiff  and  his  attorney  went  one  night, 
about  eleven  o'clock,  to  the  house  of  the  defendant,  Crall,  and 
under  threats  then  made  by  them,  he  was  induced  to  pay  the 
notes.  Crall  afterwards  sued  plaintiff  to  recover  the  money 
80  paid,  on  the  ground  that  it  was  obtained  from  him  by 
duress,  and  recovered  judgment.  Plaintiff  then  asked  to 
have  that  judgment  against  him  set  aside,  promising  to  pay 
the  amount  and  costs  if  that  was  done.  The  judgment  was 
set  aside.  Plaintiff  paid  *•*  Crall  the  amount  and  costs 
thereof,  and  received  back  from  him  the  notes  here  in  contro- 
versy. Plaintiff  thereupon  brought  this  suit  against  Bishop 
and  Crall,  declaring  upon  the  common  counts  alone.  Defend- 
ant, Crall,  demanded  a  bill  of  particulars,  which  was  furnished^ 
and  contained  only  copies  of  these  notes,  with  the  statement 
that  they  constituted  his  cause  of  action  in  the  case.     Defend- 
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ant  filed  an  affidavit  wfth  his  plea,  denying  the  ezeoution  of 
the  notes. 

Upon  the  trial,  plaintiff  sought  to  recover  against  Crall 
solely  upon  the  ground  of  an  estoppel.  The  estoppel  is  based 
upon  the  plaintiff's  testimony  that  the  defendant,  Crall,  once 
told  him  that  the  notes  were  all  right;  that  he  would  stand 
by  them  and  see  them  paid.  This  conversation  took  place 
March  8d.  The  payment  by  defendant  to  plaintiff  under 
duress  was  made  March  28th.  The  notes  were  received  back 
from  Crall  August  12th,  when  plaintiff  paid  the  amount  of 
the  judgment  Crall  had  recovered  against  him. 

We  have  carefully  examined  the  evidence,  and  think  that 
it  does  not  show  a  state  of  facts  which  can  be  held  to  give 
rise  to  an  estoppel.  The  notes  were  forgeries,  and  there  is 
evidence  that  the  defendant  promised  to  pay  them.  The 
evidence  is  not  very  clear  that  the  plaintiff  was  misled  into 
the  belief  that  the  signatures  were  genuine,  though  perhaps 
that  question  was  a  proper  one  for  the  jury.  But  an  estoppel 
cannot  exist  unless  one  is  misled  to  his  injury  by  reason  of 
his  belief  in,  and  reliance  upon,  the  representations  alleged, 
and  we  find  nothing  of  the  kind  here:  Palmer  v.  Williams,  24 
Mich.  328.  We  are  not  referred  to  any  evidence  tending  to 
show  that  the  plaintiff  lost  any  opportunity  to  collect  from 
Bishop,  or  was  in  any  way  worse  off  when  he  was  told  by  the 
defendant  that  the  notes  were  forgeries  than  he  was  at  the 
time  the  promise  to  pay  was  made.  It  is  argued  that  he 
might  have  attached  the  *•'  property  of  Bishop,  but  the 
charge  alone  is  cited  to  support  the  proposition.  No  proof  is 
referred  to,  showing  that  he  had  either  opportunity  or  desire 
to  make  his  debt  by  attachment  against  Bishop. 

It  is  contended  that  under  the  rule  laid  down  in  the  case 
of  Gooding  v.  Underwood,  89  Mich.  187,  190,  and  Pearson  v. 
Hardin,  95  Mich.  360,  it  was  necessary  to  set  up  the  estoppel 
in  the  declaration.  It  is  the  settled  rule  in  Michigan  that  in 
equity  cases  an  estoppel  in  pais  must  be  pleaded,  where  it 
constitutes  the  basis  of  a  right  to  sue  and  ground  of  relief,  or 
is  relied  upon  as  a  defense:  Cicotte  v.  Gagnier,  2  Mich.  381; 
Moran  v.  Palmer,  13  Mich.  367;  Connerton  v.  Millar,  41  Mich. 
€08;  Dale  v.  Turner,  34  Mich.  405.  With  the  exception  of  the 
two  cases  cited,  it  is  believed  that  it  has  not,  in  this  state, 
been  held  necessary,  in  actions  at  law;  and  these  cases  are 
like  the  one  at  bar,  where  the  respective  causes  of  action  were 
based  solely  and  entirely  upon  estoppel.     In  England  it  wae 
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formerly  no  up.common  thing  to  plead  an  estoppel  by  way  of 
defense.  Indeed,  where  the  scheme  of  pleading  was  designed 
to  eliminate  unnecessary  questions,  and  reduce  the  case  to  a 
single  issue,  it  was  a  natural  and  proper  course,  and  some 
cases  have  held  that  it  was  necessary  to  plead  an  estoppel  of 
record.  A  similar  practice  prevailed  to  some  extent  in  cases 
of  estoppel  in  pais,  and  it  seems  to  have  been  thought  advan- 
tageous to  do  sOj  instead  of  proving  it  under  the  general  issue: 
Needier  v.  Bishop  of  Winchester,  Hob.  220  a;  Trevihan  v.  Law- 
rence, 2  Ld.  Raym.  1051;  Sanderson  v.  Collma/n,  4  Man.  &  G. 
209;  Darlington  v.  Pritchard,  4  Man.  &  G.  783;  Veale  v.  Warner, 
1  Saund.,  ed.  1871,  576,  and  note.  In  some  of  the  American 
states  an  estoppel  in  pais  can  be  given  in  evidence  only  when 
pleaded:  Clauser  v.  Jones,  100  Ind.  123;  Wood  v.  Nicholls,  33 
La.  Ann.  744;  Ransom  v.  Stanherry,  22  Iowa,  *•*  334;  Noble 
V.  Blount,  77  Mo.  242;  Warder  v.  Baldwin,  51  Wis.  450.  But 
at  common  law  it  seems  to  be  settled  that  an  estoppel  in  pais 
need  not  be  pleaded,  and  whatever  difference  in  the  effect 
may  have  once  resulted  from  a  failure  to  plead  it,  none  is 
now  recognized :  Sanderson  v.  Collman,  4  Man.  &  G.  220,  222; 
Freeman  v.  Cooke,  2  Ex.  662. 

In  many  instances  it  is  impracticable  to  plead  estoppels, 
as  they  first  come  to  light  upon  the  trial,  in  answer  to  evi- 
dence not  anticipated.  That  is,  perhaps,  not  true  in  the  two 
cases  nained,  or  in  this  case;  but  a  case  can  easily  be  imag- 
ined where  the  claim  of  forgery  might  first  come  to  the  knowl- 
edge of  the  plaintiff  upon  the  trial,  and  if  a  plaintiff  were  not 
convinced  of  its  truth  he  might  not  care  to  amend  his  decla- 
ration if  the  opportunity  were  given.  Again,  it  is  somewhat 
illogical  to  say  that  the  estoppel  constitutes  the  cause  of 
action.  On  the  contrary,  as  shown  in  Pearson  v.  Hardin,  95 
Mich.  360,  it  tends  to  establish  the  obligation  alleged  by  way 
of  an  admission,  which  is  receivable  in  evidence  to  establish 
the  signature,  which  admission  becomes  conclusive  of  the  fact 
when  all  of  the  elements  of  estoppel  are  present.  We  think, 
therefore,  that  the  adherence  to  the  rule  mentioned  would  be 
anwise,  and  that  these  cases  should  be  overruled  io  this  par- 
ticular. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered. 

McGrath,  C.  J.,  LoNO  and   MoNTaoMSBY,  JJ^  oonourred 

with  HOOKBR,  J. 

G&ANT,  J.     I  can  see  no  good  reason  why  the  same  rule 
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fihould  not  apply  at  law  as  well  as  in  equity,  where  the  sole 
ground  of  action  is  an  estoppel.  That  it  must  be  pleaded 
in  equity  is  conceded.  The  object  of  pleading  is  to  inform 
the  defendant  of  the  cause  of  action  against  him,  and  the 
ground  upon  which  a  recovery  is  sought.  In  Gooding  v. 
Underwood,  89  Mich.  187,  190,  the  plain  *•*  issue  presented 
by  the  declaration  was  the  acceptance  of  an  order.  In  the 
present  case  it  was  the  making  of  a  promissory  note  which 
was  known  by  the  plaintiff,  before  he  brought  suit,  to  have 
been  forged.  Clearly,  therefore,  he  could  not  maintain  an 
action  on  the  note  itself  as  against  the  defendant  It  by 
no  means  follows  that  in  every  case  an  estoppel  must  be 
pleaded,  and  it  may  be  conceded  that  plaintiff's  counsel  cor- 
rectly state  the  general  rule,  that,  where  no  opportunity  to 
plead  an  estoppel  is  given,  it  may  be  given  in  evidence  under 
the  general  issue.  But  this  cannot  be  said  of  either  Gooding 
V.  Underwood,  89  Mich.  187,  or  the  present  case.  It  certainly 
must  be  very  rare  that  the  forgery  of  an  instrument  declared 
tipon  can  come  to  the  knowledge  of  the  plaintiflf  at  the  trial. 
Under  our  practice,  unless  the  execution  of  the  instrument 
declared  upon  is  denied  under  oath  in  an  aflBdavit  filed  with 
a  plea,  its  execution  is  admitted,  and  the  plaintiff's  prima 
facie  case  is  made  upon  the  production  of  the  writing.  Plain- 
tiff, in  such  a  case,  has  had  no  opportunity  to  plead  an  es- 
toppel, and,  whatever  the  defense  set  up  upon  the  trial,  the 
plaintiff  may  reply  an  estoppel  without  pleading.  This  rule 
€eems  to  me  to  be  founded  in  good  sense. 

But  this  is  solely  a  question  of  practice,  which  should  be 
settled,  whenever  possible,  by  the  unanimous  decision  of  the 
court.  I  therefore  yield  to  the  opinion  of  my  brethren  in  the 
establishment  of  the  rule  that  it  is  not  necessary  to  plead 
an  estoppel.  ____ 

Pleadino  Air  Estoppel  in  Pais,  Nxcessitt  For. — ^This  qaestlon  is 
thoroughly  disoiused  in  the  monographio  note  to  Tjfkr  v.  MaU,  87  Am.  8t> 
Bep.  344. 
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Stbwaet  v.  Cash. 

[5S  MiMMXSOTiL,  62.] 

A  JusMui.  OvFiosB  Cannot  Be  Called  to  Aocoumt  nr  ▲  OiyzL  AcnoH 

for  hia  determinations  and  acta  in  his  judicial  capacity. 
Assessors — Liabilitt  of. — Assessors  are  quasi  judicial  officers,  and,  there* 
fore,  are  not  liable  to  a  person  injured  by  an  excessive  valuation  of  his 
property  for  the  purposes  of  taxation,  and  the  assessment  not  being 
impeachable  in  a  collateral  proceeding,  an  assessor  cannot  be  held  liable 
on  the  ground  that  he  acted  maliciously,  and  conspired  and  colluded 
with  his  assistants  with  intent  to  injure  the  plaintiGf. 

F.  F.  Davis,  for  the  appellant. 

Robert  D.  Russell^  for  the  respondents. 

•*  GiLFiLLAN,  C.  J.'  The  defendants  were  assessor  and 
assistant  assessor  of  the  city  of  Minneapolis.  In  each  of  sev- 
eral counts  as  a  ••  cause  of  action  the  complaint  alleges  that 
the  defendants,  acting  in  such  capacities,  wrongfully,  unlaw- 
fully, willfully,  and  maliciously  conspired,  confederated,  and 
agreed  together  with  intent  to  injure  the  plaintiff,  and  to 
assess,  and  did  so  assess,  certain  of  his  real  estate  at  certain 
sums,  which  it  alleges  to  have  been  excessive,  inequitable, 
and  overvaluation,  and  that  thereby  he  was  compelled  to  pay, 
and  did  pay,  for  taxes,  a  certain  sum  in  excess  of  what  ha 
ought  justly  and  legally  to  have  paid. 

It  is  unquestionable,  and  has  been  from  the  earliest  days 
of  the  common  law,  that  a  judicial  officer  cannot  be  called 
to  account  in  a  civil  action  for  his  determinations  and  acts 
in  his  judicial  capacity,  however  erroneous  or  by  whatever 
motives  prompted.    This  rule  and  the  reason  for  it  are  no- 

(676) 
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where  more  clearly  and  emphatically  stated  than  by  Mr. 
Justice  Cornell  in  Stewart  v.  Cooley,  23  Minn.  350,  23  Am. 
Rep.  690.  The  only  question  has  been  as  to  its  application 
to  officers  whose  duties  are  largely  ministerial  only,  when 
they  come  to  perform  duties  imposed  on  them  in  their  nature 
judicial  or  quasi  judicial,  as  is  the  case  with  an  assessor 
under  the  tax  laws.  When  he  comes  to  determine  the  value 
of  property  he  exercises  a  quasi  judicial  function;  he  must 
determine  it  upon  his  judgment.  Judge  Cool ey,  in  hin  work 
on  Taxation,  page  786,  lays  it  down  that  the  exemption  from 
private  actions  extends  to  assessors.  If  the  rule  protects 
such  officers  at  all,  it  protects  them  for  the  same  reason  and 
to  the  same  extent  as  in  the  case  of  judges  of  courts.  There 
are  but  few  decisions  in  which  the  question  was  directly 
involved.  We  are  not  referred  to,  and  do  not  find,  any  hold- 
ing that  the  exemption  does  not  extend  to  such  officers  as 
assessors.  The  cases  of  Weaver  v.  Devendorf,  3  Denio,  117; 
Barhyte  v.  Shepherd,  35  N.  Y.  238;   Western  R.  R.  Co.  v.  Nolan, 

48  N.  Y.  513;  Baker  v.  Allen,  21  Pick.  382,  hold  that  it  does 
extend  to  them,  and  other  decisions  extend  the  rule  to  other 
officers  when  performing  duties  requiring  the  exercise  of 
judgment:  See  Harrington  v.  Commissoners,  2  McCord,  400; 
Freeman  v.  Cornwall,  10  Johns.  470;  Sage  v.  Laurain,  19  Mich. 
137;  Van  Steenbergh  v.  Bigelow,  3  Wend.  42;  Burton  v.  Fulton, 

49  Pa.  St.  151;  Harman  v.  Tappenden,  1  East,  555;  Wall  v. 
Trumbull,  16  Mich.  228. 

The  same  reason  which  justifies  the  rule  of  exemption  in 
case  *'  of  judges  of  courts  applies  to  assessors,  when  they 
are  determining  the  value  of  property  for  the  purposes  of 
taxation.  Protection  is  not  extended  to  the  judge  for  his  own 
sake,  but  because  the  public  interest  requires  full  independ- 
ence of  action  and  decision  on  his  part,  uninfluenced  by  any 
fear  or  apprehension  of  consequences  personal  to  himself, 
except  in  so  far  as  he  may  be  accountable  to  the  state  for  the 
manner  in  which  he  shall  discharge  the  duties  intrusted  to 
him.  It  is  also  for  the  public  interest  that  assessors,  in  deter- 
mining values  for  purposes  of  taxation,  should  possess  the 
same  independence.  If  they  were  liable  to  have  the  consid- 
erations upon  which  they  make  their  valuations  impeached 
at  the  suit  of  every  dissatisfied  property  owner,  it  is  doubtful 
if  men  fit  to  hold  the  office  could  be  induced  to  take  it 

Upon  both  reason  and  authority,  therefore,  we  hold  that  the 
exemption  includes  assessors  in  making  asseasments  to  th# 
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same  extent  that  it  does  judges  in  exercising  their  judicial, 
functions. 

The  assessment  being  unimpeachable  in  this  action,  in  con-^ 
templation  of  law  the  alleged  agreement  or  combination  ta 
made  an  excessive  assessment,  even  if  in  so  agreeing  defend- 
ants were  acting  outside  their  quasi  judicial  functions,  did  not 
result  in  any  injury  to  appellant,  and  without  injury  the 
action  cannot  be  maintained.  If  there  were  an  overvaluation^ 
the  law  affords  another  remedy. 

Order  affirmed. 

Vandbbbuboh,  J.,  took  no  part  in  this  decision. 

JuDOKs — Civil  Liability  for  Judicial  Acts. — A  judicial  officer  acting 
in  the  exercise  of  judicial  functions  is  not  liable  for  injuries  caused  by  an 
erroneous  decision:  Alexander  v.  Oill,  130  Ind.  485;  Banister  v.  Wukeman, 
64  Vt.  203;  Pratt  v.  Gardner,  2  Gush.  63;  48  Am.  Dec.  652,  and  note;  Stone 
V.  Oi-aves,  8  Mo.  148;  40  Am.  Dec.  131,  and  note;  Busteed  v.  Parsons,  64 
Ala.  393;  25  Am.  Rep.  688,  and  extended  note.  See,  also,  the  extended, 
notes  to  Stewart  v.  Cooky,  23  Am.  Eep.  692,  and  Yates  v.  Laming,  9  Am. 
Dec.  303. 


Clark   v.  Abbott. 

[63  Minnesota,  88.J 
A  Rkobipt  For  the  Full  Amount  op  a  Debt  on  a  Patmknt  ot  a  Suh* 
Lbss  than  that  due  is  a  valid,  irrevocable  discharge  of  such  debt  if  the 
money  paid  for  the  release  was  paid  by  a  third  person  under  no  legal  or 
moral  obligation  to  discharge  the  debt,  and  in  consequence  of  an  agree- 
ment that  such  payment  should  constitute  a  complete  satisfaction. 

Action  to  recover  moneys  paid  for  certain  lands  which  had 
been  conveyed  by  defendant  to  plaintiff,  with  covenants 
against  encumbrances,  and  of  which  the  plaintiff  had  been 
deprived  by  foreclosure  proceedings  for  the  enforcement  of  a 
mortgage  made  by  defendant  prior  to  the  transfer.  After  the 
liability  of  the  defendant  had  accrued,  his  son-in-law  paid 
plaintiff  fifty  dollars  under  an  agreement  that  it  should  be 
accepted  as  a  full  satisfaction  of  all  plaintiff's  claim  against 
the  defendant.  At  the  trial  the  court  refused  to  instruct  the 
jury  that  the  receipt  given  by  plaintiff  and  purporting  to  be 
in  full  satisfaction  was,  in  the  absence  of  fraud  or  mistake, 
conclusive  in  favor  of  the  defendant,  and  the  jury  thereupon 
returned  a  verdict  for  the  plaintiff.  A  motion  having  been 
made  for  a  new  trial,  the  court  granted  such  motion  because 
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«f  the  error  in  denying  defendant's  proposed  instructiou 
respecting  the  receipt,  and  the  plaintiff  appealed  from  the 
order  granting  a  new  trial. 

Roberts  and  Baxter^  for  the  appellant. 

A.  D.  Smith,  for  the  respondent. 

••  Collins,  J.  It  is  well  settled  that  where  the  amount  of 
a  deht  is  undisputed,  the  receipt  of  a  less  sura  from  the  debtor 
than  the  whole,  upon  an  agreement  to  discharge  the  entire 
indebtedness  is  not  a  satisfaction,  and  that  such  an  agree- 
ment is  nonenforceable.  There  is  no  consideration,  it  is  said, 
for  the  relinquishment  of  a  part  of  the  debt,  and  hence  an 
agreement  so  to  do  is  nudum  pactum.  But  the  principles 
"which  can  be  applied  in  such  cases  have  no  application  in 
the  case  now  before  us.  The  respondent,  Abbott,  owed  the 
debt  in  question.  Wetherell  was  under  no  moral  or  legal 
obligation  to  pay  any  portion  of  it,  but  he  offered  to  pay  to 
the  creditor,  this  appellant,  the  sum  of  fifty  dollars  in  full  of 
all  claims  against  Abbott.  The  offer  was  accepted,  the 
moiuy  paid,  and  the  receipt  given,  "in  full  to  date."  Here 
was  tne  act  of  a  third  person,  who  owed  no  duty  in  the  prem- 
ises, and  the  consideration  essential  to  sustain  the  agreement 
■was  thus  furnished.  The  technical  reason  for  the  application 
of  the  first  rule  mentioned,  namely,  an  absence  of  considera- 
tion, no  longer  exists.  When  one  not  the  debtor,  nor  under 
any  legal  or  moral  obligation  to  pay  a  debt,  agrees  to  pay, 
and  does  pay,  a  sum  less  than  the  whole  debt,  in  considera- 
tion of  an  agreement  on  the  part  of  the  creditor  to  satisfy  and 
discharge  the  whole,  no  action  will  lie  against  the  debtor  to 
recover  the  balance  of  his  indebtedness:  See  Sonnenberg  v. 
liiedel,  16  Minn.  83;  Mason  v.  Campbell,  27  Minn.  54;  Schmidt 
T.  Ludwig,  26  Minn.  85;  Laboyteauz  v.  Svngart,  103  Ind.  596; 
Vamey  v.  Conery,  77  Me.  527;  New  York  State  Bank  v. 
Tletcher,  5  Wend.  85;  Brooks  v.  White,  2  Met.  283;  37  Am. 
Dec.  95;  Welby  v.  Drake,  1  Car.  &  P.  557;  Henderson  v.  Sto- 
hart,  5  Ex.  99. 

Order  affirmed. 

Vakdbbbdbqh,  J.,  absent,  did  not  participate. 

RlLSABS.— WhkIT    AOOBPTAirOB    OF    A    StTM    LbSS  ThAH  DiXB  OpERATBS 

-VO  DisoHABGB  Wholh  Dbbt:  See  the  note  to  Oatea  ▼.  Steele,  18  Am. 
St  Rep.  269.  Unless  impeached  for  fraud  or  duress,  or  traversed  as  not 
^noioe,  a  release  under  seal  ia  a  defense  to  an  action,  and  the  plainti£f  will 
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not  be  heard  to  allege  that  it  was  without  consideration,  or  that  th«  amount 
paid  was,  in  reality,  not  all  that  was  due:  Spitzt  v.  Baltimore  etc.  R.  R.  Co., 
75  Md.  162;  32  Am.  St.  Bep.  378,  and  note.  A  written  acknowledgment  of 
money  u  receired  "  in  full  "  for  a  demand  for  unliquidated  damages,  is  not 
within  the  rule  which  allows  a  simple  receipt  to  be  contradicted  by  parol, 
but  is  treated  as  a  release,  and,  unless  obtained  by  fraud,  bars  any  further 
claim:  Coon  r.  Knap,  8  N.  Y.  402;  59  Am.  Dec.  502.  See,  further,  BU»$  T. 
New  York  ete.  R.  R,  Co.,  160  Mass.  447;  ante,  p.  504,  and  note. 


Laybourn  v,  Seymour. 

(53  Minnesota,  105.] 

A  Dbhand  Fob  thk  Pbrtorhancs  of  a  Coi^tract  Is  Not  Necessary  to 
support  an  action  to  recover  damages  for  its  nonperformance,  if  the  con- 
tractor from  whom  the  performance  was  due  upon  demand  had  made  an 
assignment  for  the  benefit  of  creditors,  and  thereby  disabled  himself 
from  performing  his  obligation. 

A  SsTorr  Is  Allowable  in  Equity  After  the  Insolvency  of  the  person 
from  whom  the  demand  is  due,  though  it  is  not  within  the  statutes 
respecting  the  allowance  of  setofifa. 

A  SETorr  Is  Enforceable  Against  an  Asstoneb  For  the  Benefit  ov 
Crbditors,  if  it  is  a  demand  which  became  due  from  the  assignor  at  or 
before  the  making  of  the  assignment. 

Action  by  Charles  G.  Laybourn  against  the  Flour  City 
Sash  and  Door  Company,  a  corporation,  to  recover  moneys  due 
for  goods  sold  and  delivered.  The  defendants  pleaded  a  set- 
off arising  out  of  an  agreement  made  by  the  corporation  to 
manufacture  certain  articles,  and  its  failure  to  do  so,  which 
agreement  had  been  assigned  to  defendants  before  the  assign- 
ment by  the  corporation  to  plaintiff.  The  trial  court  re- 
fused to  allow  the  setoff,  and  the  defendants,  after  moving  for 
a  new  trial,  appealed  from  the  order  denying  such  motion. 

Willis  A.  McDowell,  for  the  appellants. 

Charle*  O.  Laybourn,  pro  se. 

*•*  Dickinson,  J.  At  the  time  of  the  assignment  by  the 
insolvent  corporation  of  all  its  property  to  this  plaintiff  for  the 
benefit  of  its  ****  creditors  the  defendants  were  indebted  to 
the  corporation  for  goods  sold  to  them.  This  is  an  action  to 
recover  the  amount  of  that  indebtedness.  The  defendants 
assert  the  right  to  set  off  a  claim  against  the  corporation 
which  arose  as  follows:  The  corporation,  by  its  treasurer  and 
managing  agent,  had  made  an  order,  directed  to  the  corpora- 
tion, to  deliver  to  one  Fagan  sash,  doors,  blinds,  and  mould- 
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ings  to  the  amount  of  three  hundred  and  eeventj-five  dollars. 
This  was  not  signed,  but  across  the  face  of  it  the  corporation, 
by  its  proper  agent,  wrote  its  acceptance,  with  the  further 
words,  "Note  received  in  settlement  of  open  account."  By 
assignment,  this  afterwards  passed  from  Fagan  to  these  de- 
fendants, who  now  seek  to  avail  themselves  of  it  by  way  of 
setoff.  At  the  time  the  corporation  made  its  assignment 
under  the  insolvent  law  this  acceptance,  as  it  may  be  called 
for  convenience,  had  not  been  fully  satisfied  by  a  delivery  of 
goods  to  the  amount  specified,  nor  had  there  been  any  demand 
for  the  delivery  of  the  full  amount  of  goods. 

The  unsigned  order  thus  "  accepted  "  by  the  corporation 
constituted  an  express  agreement  on  its  part  to  deliver  goods 
as  therein  specified;  but  that  was  the  extent  of  its  obligation 
in  the  first  instance.  While  the  conditions  remained  as  they 
were  when  it  was  issued,  the  corporation  could  not  be  called 
upon  to  pay  the  specified  amount  in  money,  nor  could  the 
*'  acceptance"  have  been  available  as  a  setoff,  under  the  stat- 
ute, against  a  debt  due  to  the  corporation,  of  the  nature  of 
that  for  which  this  action  is  prosecuted;  but  the  making  of 
the  assignment  under  the  insolvent  law  changed  the  situation 
and  the  legal  rights  of  the  holder  of  this  instrument.  The 
corporation  thereby  disabled  itself  from  performing  the  speci- 
fic obligation  expressed  in  its  written  undertaking,  and  hence 
subjected  itself  at  once  to  the  alternative  liability  to  answer 
in  damages  as  for  breach  of  contract.  The  law  does  not  re- 
quire the  doing  of  a  useless  thing,  and,  the  corporation  hav- 
ing thus  disabled  itself  to  specifically  perform  its  agreement, 
a  demand  was  not  necessary  to  convert  the  right  to  demand 
the  goods  into  a  right  to  compensation  in  money.  The  situa- 
tion of  defendants  is  the  same  as  it  would  have  been  if,  before 
the  assignment  in  insolvency,  they  had  demanded  the  goods, 
and  the  corporation,  from  inability  to  comply  with  the  de- 
mand or  from  other  cause,  had  refused  to  deliver  the  same. 

**•  Such  being  the  case,  this  demand  was  allowable  as  a 
setoff  by  the  terms  of  the  statute,  which,  "  in  an  action  aris- 
ing on  contract,"  allows,  as  a  counterclaim  or  setoff,  "any 
other  cause  of  action,  arising  also  on  contract,  and  existing 
at  the  commencement  of  the  action":  Gen.  Stats.  1878,  c.  66, 
sec.  97. 

But,  by  reason  of  the  insolvency  of  the  corporation,  such 
a  setoff  is  allowable  in  equity,  even  though  the  case  be  not 
within  the  statute.     The  equitable  right  of  setoff,  or  "  stop- 
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page,"  as  it  was  formerly  called,  was  not  derived  from,  nor  is 
it  dependent  upon,  statutes  (Watermaa  on  Setoff,  sec.  398; 
Rothschild  V.  Macky  115  N.  Y.  1,  8;  Becker  v.  Northway,  44 
Minn.  61;  20  Am,  St.  Rep.  543;  Freeman  v.  Lomas,  9  Hare, 
109,  113),  although  its  exercise  is  limited  to  cases  involving 
some  distinct  equity,  independent  of  the  mere  existence  of 
mutual,  but  unconnected,  accounts  or  demands.  The  insol- 
vency of  the  party  against  whose  demand  the  other  party 
claims  the  right  of  setoff  has  been  recognized  as  affording  a 
sufficient  reason  for  allowing  the  setoff  in  equity,  at  least, 
where  the  debt  sought  to  be  set  off  is  already  mature:  Martin 
V.  Pillsbury,  23  Minn.  175;  Hunt  v.  Conrad,  47  Minn.  557; 
Lindsay  v.  Jackson,  2  Paige,  581;  Richards  v.  La  Touretle,  119 
N.  Y.  54;  Pond  v.  Smith,  4  Conn.  297;  Colt  v.  Broicn,  12  Gray, 
233;  American  Bank  v.  Wall,  56  Me.  167;  Tuscumhia  etc.  R.  R. 
Co.  V.  Rhodes,  8  Ala.  206;  Krause  v.  Beitel,  3  Rawle,  199;  23 
Am.  Dec.  113;  Chenault  v.  Bush,  84  Ky.  528;  Richardson  v. 
Parker,  2  Swan,  529.  Even  if  it  be,  as  was  considered  in  the 
late  case  of  Fera  v.  Wickham,  135  N.  Y.  223,  that,  in  the  case 
of  an  insolvent  who  has  assigned  his  property  for  the  l)enefit 
of  creditors,  a  setoff  will  not  be  allowed  of  debts  to  the  insol- 
vent not  due  at  the  time  of  the  assignment,  that  would  not 
defeat  the  right  of  setoff  in  this  case.  The  debt  here  sought 
to  be  set  off  became  a  money  demand,  presently  due,  at  the 
very  instant  when  the  assignment  was  made. 

Our  conclusion  is  that  the  defendants  were  entitled  to  have 
their  demand  set  off  against  that  of  the  plaintiff,  and  the 
order  denying  a  new  trial  must  be  reversed. 

Vanderburgh,  J.,  did  not  take  part  in  this  case. 

Contract— NoNPKRFORMAKCK — Damages. — A  contract  to  pay  in  specific 
articles  of  personal  property  becomes  a  money  debt  only  after  a  demand  and 
refusal  to  pay  over  the  specified  property,  and  nt  aioney  judgment  can  be 
rendered  on  such  contract  until  that  time:  Weil  v.  TyUr,  38  Mo.  645;  90 
Am.  Dec.  441,  and  note.  See,  also,  the  extended  note  to  Johnson  y.  Ei-am, 
fiO  Am.  Dec.  679. 

Sktoit  Against  Assignkb  or  Insolvbnt. — Where  an  insolvent  makes 
an  assignment  for  the  benefit  of  creditors  of  a  note  past  due,  a  court  of 
equity  will  not  set  off  against  snch  note  in  the  hands  of  the  assignee  aa 
Acceptance  of  the  insolvent,  which  was  not  dae  at  the  time  of  the  insolvencyt 
Lockxoood  T.  BeehffUh,  6  Mich.  168;  72  Am.  Dm.  08. 
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State  v.  Wolper. 

[6S  Minnesota.,  135.] 

A  Pardox  Mat  Impose  Ant  Condition  that  the  goTemor  tbinka  proper, 
provided  it  ia  neither  immoral,  impossible,  nor  illegal. 

A  Pardon  on  Condition  that  the  prisoner  take  up  and  maintain  his  resi- 
dence out  of  the  state  during  the  balance  of  his  life  does  not  impose 
any  impossible,  immoral^  or  illegal  condition.  Such  condition  is  there- 
fore valid. 

AVTBR  A  Conditional  Pardon,  thb  Prisoner  Cannot  Be  Recommitted 
TO  the  State  Prison  Without  Any  Hearing  or  adjudication  upon 
the  mere  order  of  the  governor,  who  has  sought  to  determine  ex  parte 
that  the  condition  has  not  been  performed. 

Atteb  a  Conditional  Pardon,  If  It  Is  Claimed  That  the  Person 
Pabdoned  Has  Not  Complied  With  the  Condition,  he  must  be 
brought  before  the  court  to  show  cause  why  execution  should  not  be 
awarded  on  his  original  sentence,  and  then  the  court  has  jurisdiction 
to  inquire  and  determine  whether  he  is  the  same  person  who  has  been 
pardoned,  and  if  so,  whether  he  has  violated  the  condition  of  the  pardon. 
He  may,  on  his  part,  present  any  facts  constituting  an  excuse  for  non- 
performance of  the  strict  terms  of  the  condition.  It  is  not  necessary 
that  he  should  be  proceeded  against  by  indictment  or  tried  by  a  jury. 
The  court  may,  if  it  chooses,  submit  to  the  jury  an  issue  as  to  whether 
or  not  he  is  the  prisoner  formerly  convicted  and  pardoned;  but  if  it 
is  found  or  admitted  that  he  is  the  same  person,  no  other  or  greater 
formalities  are  required  in  reiterating  the  sentence,  and  returning  him 
to  imprisonment  under  it,  than  when  he  was  brought  np  for  his  original 
sentence. 

Habeas  Corpus. — Ik  a  Prisoner  Has  Been  Pardoned  With  CoNDrnoN 
that  he  leave  the  state,  and  has  again  been  placed  in  prison  without 
any  judicial  inquiry,  on  the  ground  that  he  has  violated  the  condition 
of  his  pardon,  he  must  be  discharged  on  habeas  coiyua,  if  the  court 
before  which  he  is  brought  is  not  a  court  of  original  criminal  jurisdic- 
tion, and  without  entering  into  a  consideration  whether  he  has  com- 
plied with  his  pardon  or  not.  Such  discharge  will  not  bar  further 
proceedings  instituted  in  a  proper  court  for  the  purpose  of  there  deter- 
mining whether  he  should  not  be  again  imprisoned,  because  his  pardon 
had  become  inoperative  for  his  failure  to  comply  with  the  condition 
upon  which  it  was  granted. 

Petition  for  a  writ  of  habeas  corpus  directed  to  the  warden 
of  the  state  prison  to  compel  him  to  bring  Thomas  O'Connor 
before  the  court,  with  the  authority  of  his  imprisonment. 
The  prisoner  had  been  pardoned  on  condition  that  he  imme- 
diately leave,  and  remain  beyond,  the  state.  After  his  release 
he  directed  his  wife  to  dispose  of  his  property,  and  to  join 
him.  She  sold  the  property  as  directed,  and  met  him  for 
the  purpose  of  leaving  the  state,  and,  as  they  were  about  to 
take  the  train,  she  was  stricken  with  paralysis.  He  gave  her 
Buch  attention  as  he  could,  and  concealed  himself  in  the 
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vicinity  to  avoid  the  public.  Three  days  later,  while  endeav- 
oring to  reach  a  train,  and  take  passage  out  of  the  state,  he 
was  arrested,  and  placed  in  confinement  on  the  theory  that 
he  had  forfeited  the  benefit  of  his  pardon  by  noncompliance 
with  its  condition. 

H.  H.  Gillen  and  J.  C.  Nethaway,  for  the  petitioner. 

H.  W.  Childs,  attorney  general^  for  the  state. 

*'*  Mitchell,  J.  As  the  respondent  traversed  none  of 
relator's  allegations  of  fact,  the  petition  for  the  writ  must,  for 
the  purposes  of  this  hearing,  be  taken  as  true.  Therefore,  no 
statement  of  facta  other  than  a  reference  to  this  petition  i» 
necessary. 

*'*  That  the  pardon  granted  to  relator  was  conditional^ 
and  that  the  condition  was  a  valid  one,  cannot  admit  of 
doubt.  The  power  to  grant  conditional  pardon  is  conceded. 
The  statute  (Gen.  Stats.  1878,  c.  119),  which  is  but  declaratory- 
of  the  common  law,  expressly  so  provides. 

A  pardon  being  wholly  a  matter  of  mercy,  the  governor 
may  impose  any  condition  that  he  pleases,  at  least  provided 
it  is  neither  immoral,  impossible,  nor  illegal.  The  condition 
in  this  case,  to  wit,  that  the  prisoner  "take  up  his  residence 
out  of  the  state,  and  maintain  the  same  outside  of  the  state 
during  the  balance  of  his  life,"  was  neither  immoral,  impos- 
sible, nor  illegal.  The  fact  that  this  condition  precedes  the 
operative  part  of  the  pardon,  wliich,  if  taken  by  itself,  would 
be  unconditional,  is  unimportant.  Taking  the  whole  instru- 
ment together,  it  is  perfectly  evident  that  the  intention  wa» 
that  the  pardon  should  be  subject  to  this  condition. 

It  appears  that  about  a  week  after  the  pardon  had  been 
issued,  and  the  relator  discharged,  the  governor,  without 
giving  him  any  opportunity  to  be  heard,  issued  his  order  to 
the  warden  of  the  penitentiary  by  which,  after  assuming  to 
recite  the  condition  of  the  pardon,  and  the  nonperforniiince 
of  it  by  the  relator,  he  declared  the  pardon  null  and  void, 
and  directed  the  warden  to  arrest  the  relator,  and  return  him 
to  the  state  prison,  to  be  there  kept  in  confinement,  in  accord- 
ance with  the  judgment  of  the  court  before  which  he  had 
been  convicted;  that  upon  the  authority  of  this  order  alone, 
the  relator  was  shortly  afterwards  arrested,  and  without  any 
trial  or  hearing  in  court  or  otherwise,  and,  without  being  given 
any  opportunity  to  be  heard  as  to  whether  he  had  violated  the 
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conditions  of  his  pardon,  was  returned  to  the  state  prison, 
where  he  is  still  confined. 

The  main  question,  and  the  one  which  presents  itself  at 
the  threshold  of  this  case,  is  whether  a  person  who  has  been 
discharged  on  a  conditional  pardon  can  be  recommitted  to 
the  state  prison  without  any  hearing  or  adjudication,  upon 
the  mere  order  of  the  governor,  who  has  assumed  to  deter- 
mine ex  parte  that  the  condition  of  the  pardon  has  not  been 
performed.  It  seems  to  us  that  such  a  course  is  warranted 
neither  by  law  nor  by  a  just  regard  for  the  personal  liberty 
of  the  citizen.  It  is,  of  course,  well  settled  that  if  a  person 
be  pardoned  upon  a  condition,  either  precedent  or  subsequent, 
which  he  neglects  to  *••  perform,  the  pardon  is  void,  and 
he  may  be  remanded  to  suffer  his  original  sentence;  but 
upon  the  question  whether  he  has  neglected  to  perform  the 
condition,  and  is  therefore  liable  to  be  thus  remanded,  he  is 
entitled  to  a  hearing  and  adjudication.  As  a  pardon  is 
wholly  a  matter  of  mercy,  we  are  not  prepared  to  hold  that 
the  legislature  may  not  provide  that  in  case  of  a  conditional 
pardon  the  governor  may,  even  without  giving  the  person  an 
opportunity  to  be  heard,  determine  whether  the  condition  has 
been  violated,  and,  if  he  determines  that  it  has,  remand  him 
to  the  state  prison;  and  it  may  be  that,  even  in  the  absence 
of  any  statute,  the  governor  would  have  the  right  to  insert 
such  a  provision  or  condition  in  the  pardon  itself,  for  it  might 
well  be  argued  that  the  statute  in  the  one  case,  and  the 
express  provision  of  the  instrument  itself  in  the  other,  con- 
stituted a  condition  to  which  the  prisoner  voluntarily  sub- 
jected himself  by  the  acceptance  of  the  pardon:  See  Kennedy^ 8 
case,  135  Mass.  48,  and  Arthur  v.  Craig,  48  Iowa,  264;  30 
Am.  Rep.  395. 

But  the  pardon  in  this  case  contained  no  such  condition, 
and  our  statute  is  entirely  silent  as  to  the  mode  of  procedure. 
The  procedure,  therefore,  in  such  cases,  is  governed  by  the 
rules  of  the  common  law.  We  have  carefully  examined  all 
the  cases  within  our  reach,  both  English  and  American,  and 
:find  that,  except  where  otherwise  provided  by  statute  (as  in 
Massachusetts),  the  uniform  practice  from  the  earliest  date 
has  been  that,  upon  complaint  that  the  person  has  not  per- 
formed the  condition  of  his  pardon,  a  warrant  is  issued,  upon 
"which  he  is  arrested,  and  committed  to  jail  until  he  can  be 
'brought  before  the  court  for  a  hearing;  that  thereupon  aa 
order,  rule,  or  some  such  process  (the  precise  form  of  which 
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is  not  very  material),  issued  by  the  court  in  which  he  was 
convicted  (or  some  superior  court  of  criminal  jurisdiction), 
he  is  brought  before  the  court  to  show  cause  why  execution 
should  not  be  awarded  against  him  on  his  original  sentence. 
The  record  of  his  conviction  is  then  produced.  The  first 
thing  is  that  it  must  appear  that  he  is  the  same  person.  If 
he  pleads  that  he  is  not,  a  venire  to  try  that  fact  is  awarded. 
If  the  jury  find,  or  if  he  confess,  that  he  is  the  same  person, 
then  there  may  be  other  questions  (according  to  the  nature 
of  the  condition  of  the  pardon)  for  the  consideration  of  the 
court,  as,  for  example,  in  this  case,  whether  the  prisoner  had 
had  a  reasonable  time  within  which  to  remove  from  **®  the 
state,  or  whether  he  had  been  necessarily  delayed  in  doing  so 
by  reason  of  the  sickness  of  his  wife.  On  all  such  and  simi- 
lar matters  touching  the  question  whether  he  had  failed  to 
perform  the  condition  of  his  pardon,  the  prisoner  is  entitled 
to  be  heard,  just  as  he  was  entitled  to  be  heard  why  sentence 
should  not  be  passed  on  him  when  he  was  originally  brought 
before  the  bar  of  the  court  for  sentence  after  verdict.  It  is 
competent  for  the  prisoner  in  such  cases  to  present  any  facts 
constituting  an  excuse  for  nonperformance  of  the  strict  terms 
of  the  condition,  as,  for  example,  extreme  poverty  or  sickness; 
and,  if  the,  court  is  of  the  opinion  that  such  impediments 
amount  to  a  lawful  excuse,  he  should  be  discharged:  Aickles* 
ease,  1  Leach's  Crown  Cases,  390;  Thorpe's  case,  1  Leach's 
Crown  Cases,  396.  note.  If  the  court  is  in  doubt  in  regard  to 
the  facts  which  rest  in  pais,  it  has  been  sometimes  the  prac- 
tice to  take  the  verdict  of  a  jury.  This  was  done  in  Thorpe's 
case,  1  Leach's  Crown  Cases,  396,  note.  But,  while  we  have 
no  doubt  of  the  right  of  the  court  to  do  this,  we  are  of  opinion 
that  the  prisoner  is  not  entitled  to  the  verdict  of  the  jury  as 
a  matter  of  right  According  to  the  course  of  common-law 
practice,  the  only  issue  that  must  be  tried  by  a  jury  is  whether 
the  prisoner  is  the  same  person  who  was  convicted.  The 
reason  for  this  is  that  otherwise  a  person  might  be  remanded 
to  suffer  punishment  who  has  never  been  tried  by  a  jury. 
But,  if  it  be  found  or  admitted  that  the  prisoner  is  the  same 
person,  no  other  or  greater  formalities  are  required  in  reiter- 
ating the  sentence,  and  returning  him  to  imprisonment  under 
it,  than  were  required  when  he  was  brought  up  for  original 
sentence. 

The  contention  of  relator's  counsel,  based  principally  upon 
the  authority  of  People  v.  Moore,  62  Mich.  496,  that  a  pardoned 
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convict,  charged  with  having  violated  the  conditions  of  his 
pardon,  must  be  arrested  and  tried  in  the  same  manner — that 
is,  upon  an  indictment  and  by  a  jury — as  other  offenders 
against  the  law,  is,  in  our  judgment,  not  only  contrary  to  the 
course  of  the  common  law  from  the  earliest  times,  but  pro> 
ceeds  upon  an  entirely  erroneous  theory  as  to  the  status  of  a 
person  released  upon  a  conditional  pardon,  and  as  to  the 
nature  of  proceedings  to  remand  him  to  imprisonment  upon 
nonperformance  of  its  conditions.  If  the  violation  of  the 
conditions  was  a  crime,  as  it  is  in  certain  cases  in  some  juris- 
dictions, and  if  the  person  was  '**  charged  with  that  crime, 
of  course  he  would  have  to  be  tried  in  the  same  manner  as 
those  charged  with  any  other  ofifense;  and,  if  a  second  or  new 
conviction  of  the  original  offense  was  necessary,  the  same 
thing  would  be  true.  But  the  nonperformance  of  the  condi- 
tion of  a  pardon  is  not  an  offense.  Neither  is  tl»ere  any 
second  trial  and  conviction  of  the  prisoner  for  the  original 
offense.  He  had  been  already  tried  and  convicted  of  the 
crime  of  which  he  was  conditionally  pardoned,  and,  if  he 
violates  the  condition,  the  pardon  is  altogether  void,  and  he 
is  remanded  to  suffer  his  original,  and  not  a  new,  sentence  for 
the  crime  (and  not  some  other)  of  which  he  had  been  already 
convicted.  Without  multiplying  authorities,  we  merely  refer, 
in  support  of  our  views,  to  People  v.  Potter,  1  Park.  Cr.  47, 
where  the  earlier  cases,  both  English  and  American,  are  quite 
extensively  cited  and  commented  upon. 

Counsel,  however,  makes  the  point  that  upon  relator's  own 
showing  in  his  petition  he  had  violated  the  condition  of  his 
pardon,  and  therefore,  even  if  the  means  by  which  he  was 
returned  to  the  state  prison  were  unlawful,  still  he  ought  to 
be  remanded  to  the  custody  of  the  warden. 

We  are  not  prepared  to  say  that  where  a  person  who  has 
been  thus  returned  to  prison  in  an  illegal  manner  sues  out  a 
writ  of  habeas  corpus  before  a  court  of  competent  original 
criminal  jurisdiction,  such  court  may  not,  on  the  return  to 
the  writ,  hear  and  determine  the  question  whether  the  condi- 
tion of  the  pardon  had  been  performed,  and  if  the  fact  be 
adjudicated  adversely  to  the  prisoner,  remand  him  to  suffer 
his  original  sentence. 

But  this  is  not  a  court  of  original  criminal  jurisdiction,  and 
will  not  enter  into  the  consideration  of  any  such  questions, 
but  will  merely  inquire  whether  the  relator's  present  detention 
is  by  authority  of  law,  and  if  it  is  not,  order  his  discharge. 
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Of  course,  such  discharge  is  no  bar  to  the  institution  of  fur- 
ther proceedings  in  behalf  of  the  state  in  the  proper  court,  in 
the  manner  already  indicated,  to  have  the  party  remanded 
to  prison.  We  will  also  add  that  we  do  not  think  that  it 
necessarily  follows,  by  any  means,  from  the  allegations  of 
relator's  petition  that  he  had  failed  to  perform  the  condition 
of  his  pardon.  The  governor's  order  recites  that  the  condi- 
tion was  that  he  should  immediately  leave  the  state.  This 
is  incorrect.  It  was  that  he  should  "  take  up  his  residence 
***  out  of  the  state,"  etc.  No  time  being  specified,  he  had 
what  would  be,  under  all  the  circumstances,  a  reasonable 
time.  We  do  not  care  to  enter  into  any  extended  discussion 
of  the  facts,  but  we  suggest  that  it  appears  that  he  had  a 
family  in  a  distant  part  of  the  state;  also  that  one  of  the 
expressed  reasons  for  granting  the  pardon  was  that  he  might 
care  for  his  family,  who,  it  must  have  been  expected,  would 
either  accompany  or  shortly  follow  him  to  his  new  residence; 
also,  that  he  had  some  property  to  be  disposed  of;  further, 
that  while  he  and  his  family  were  preparing  to  leave  the 
state,  and  were  about  ready  to  start,  his  wife  was  suddenly 
taken  dangerously  ill,  which  further  delayed  his  intended 
departure.  In  view  of  all  these  facts,  it  is  at  least  an  opeiv 
question  whether  more  than  a  reasonable  time  for  leaving  the 
state  had  elapsed,  and  if  so,  whether  he  had  a  lawful  excuse 
for  not  leaving  sooner. 

It  is  ordered  theft  the  relator  be  discharged  from  custody. 

V.iNDERBURGH,  J.,  absent,  took  no  part. 

Pardons — CJondttiokal. — Validity  of:  See  the  extended  note  to  State 
T.  Mclntire,  59  Am.  Dec.  576.  A  conditional  pardon  is  vacated  upon  failure 
of  the  convict  to  perform  the  whole  of  the  condition :  Stale  v.  Addington,  2 
Bail.  516;  23  Am.  Dec.  150,  and  note.  Where  a  pardon  ia  granted  on  con- 
dition that  the  prisoner  leave  the  state  and  never  return,  upon  hia  failure 
to  comply,  he  may  be  rearrested  if  he  has  had  ample  opportunity  to  leave 
the  state  and  has  not  done  so:  Ex  parte  Marks,  64  Cal.  29;  49  Am.  Rep.  654^ 
State  V.  Barnes,  32  S.  C.  14;  17  Am.  St.  Rep.  832,  and  note. 

Pardon  on  Cosdition — Breach — Recommitment. — Where  a  prisoner 
has  been  pardoned  on  a  certain  condition,  upon  a  breach  of  the  condition 
the  governor  may  revoke  the  pardon  and  recommit  the  recipient:  Arthur  v. 
Cntij,  48  Iowa,  264;  30  Am.  Rep.  395.  A  prisoner  pardoned  on  condition 
that  he  leave  the  state  and  not  return,  ia  remitted  to  hia  original  aentenoe, 
and  is  not  entitled  to  trial  by  indictment,  or  on  a  written  rule  to  ahow  oause» 
or  to  receive  any  more  formal  notice  that  an  application  would  be  made  to 
pass  sentence  oc  him,  than  when  hia  aentence  waa  originally  passed:  State  v. 
C/utucellor,  1  Strob.  347;  47  Am.  Dec.  557,  and  note. 
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Alaib  V.  Northern  Pacific  Railroad  Compant. 

[53  Minnesota,  160.] 

CaJRRIIRS.— A   COMTRAOT   SPECIFYING  TuAT   THB  VaLUB  Of  PbOPERTT  DOBI 

Not  Ezcked  a  Sum  Nambd,  and  that  iu  the  event  of  its  loss  throuj!;b 
the  negligence  of  a  carrier  the  liability  should  be  limited  to  such  sum, 
if  fairly  and  honestly  made  as  a  basis  of  the  carrier's  charges  and  respou* 
bility,  is  a  just  and  reasonable  mode  of  securing  the  due  proportion 
between  the  amount  for  which  the  carrier  may  be  responsible  and  the 
freight  he  receives,  and  of  protecting  him  against  extravagant  and  fanci- 
ful valuations,  and  is,  therefore,  valid. 

John  H.  Mitchell^  Tilden  R.  Selmes^  and  William  Allen  Butler, 
for  the  appellant. 

Lawler,  Durment  and  Bigelow,  for  the  respondent. 

*•*  Mitchell,  J.  The  complaint  alleges  the  delivery  by 
plaintiflf  to  defendant,  a  common  carrier,  of  eighteen  horses 
for  transportation;  *•'  that  seven  of  the  horses,  of  the  value 
of  two  thousand  one  hundred  dollars,  were,  while  in  transit, 
killed  through  the  negligence  of  the  defendant.  Judgment 
is  asked  for  two  thousand  one  hundred  dollars. 

The  answer  admits  the  delivery  and  receipt  of  the  horses 
for  transportation,  their  value,  and  their  loss  through  its 
negligence,  as  stated  in  the  complaint,  but  alleges  that  the 
property  was  delivered  and  received  upon  a  special  written 
contract,  executed  by  both  parties,  containing  the  terms  and 
conditions  on  which  the  defendant  undertook  to  transport  it, 
one  of  which  was  that  "  it  is  hereby  further  agreed  that  the 
value  of  the  livestock  to  be  transported  does  not  exceed  the 
following  mentioned  sums,  to  wit:  Each  horse,  one  hundred 
dollars;  each  ox,  fifty  dollars;  each  bull,  fifty  dollars;  each 
cow,  thirty  dollars;  ....  such  valuation  being  that  whereon 
the  rate  of  compensation  to  this  company  for  its  services  and 
risks  connected  with  said  property  is  based."  The  answer 
further  alleges  a  tender  of  seven  hundred  dollars,  which  is 
kept  good  by  bringing  the  money  into  court.  This  appeal 
is  from  an  order  sustaining  a  demurrer  to  the  answer  on  the 
ground  that  the  facts  stated  do  not  constitute  either  a  defense 
or  counterclaim. 

The  sole  question  is  whether  this  stipulation  as  to  the  value 
of  the  property  is  valid  and  binding,  so  as  to  limit  the  amount 
of  plaintiflF's  recovery  when  the  loss  occurred  through  defend- 
ant's negligence.     As  against  plaintiff's  demurrer  it  must  be 
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assumed  that  this  stipulation  was  fairly  made,  and  for  the 
purposes  therein  expressed. 

How  far,  or  in  what  respects,  a  public  carrier  of  goods  may 
limit  his  common-law  liability  is  by  no  means  a  new  ques- 
tion in  the  courts.  At  common  law  he  was  practically  an 
insurer  of  the  property.  The  rule  imposing  this  extraordi- 
nary liability  had  its  origin  in  considerations  of  public 
policy;  and,  as  the  duties  of  a  common  carrier  are  public  in 
their  nature,  in  the  due  performance  of  which  the  public  at 
large,  as  well  as  the  particular  shipper,  have  an  interest,  and 
as  the  carrier  and  the  shipper  do  not  stand  on  a  footing  of 
equality,  the  latter  often  having  no  choice  but  to  accept  such 
conditions  as  the  former  might  impose,  the  tendency  of  the 
courts  formerly  was  to  hold  that  it  was  against  public  policy, 
or,  as  otherwise  expressed,  not  just  and  reasonable,  to  permit 
a  common  carrier  to  stipulate  for  any  modification  of  his 
common-law  liability,  even  by  special  contract  with  his  cus- 
tomer. 

*•*  But  in  course  of  time  the  improved  state  of  society, 
the  introduction  of  better  and  safer  modes  of  trans  port  ation, 
the  diminished  opportunities  of  collusion  and  bad  faith  on 
part  of  the  carrier,  and  other  considerations,  rendered  less 
imperative  the  rigorous  application  of  the  iron  rule  of  the 
common  law.  The  result  has  been  that  the  courts  now 
uphold  as  just  and  reasonable  numerous  limitations  to,  or 
exemptions  from,  the  common-law  liability  of  carriers,  which 
would  formerly  have  been  held  against  public  policy,  and  void. 

In  fact,  it  has  now  become  the  accepted  general  business 
usage  (which  is  itself  strong  evidence  as  to  what  is  in  accord 
with  public  policy)  for  carriers  and  shippers  to  contract  for 
■oine  exemptions  from  the  strict  liability  imposed  by  com- 
raon  law.  At  one  time  the  courts  in  England  had  gone  so 
far  as  to  hold  that  public  carriers  might  by  special  contract, 
and  even  by  public  notice,  relieve  themselves  from  liability 
for  the  consequences  of  the  gross  negligence,  or  even  felony, 
of  their  servants. 

This  led,  in  1854,  to  the  passage  of  the  act  commonly 
called  the  "  Railway  and  Canal  Traffic  Act,"  declaring  that 
such  carriers  should  be  liable  for  loss  occasioned  by  their  own 
neglect  or  default,  or  that  of  their  servants,  notwithstanding 
any  notice,  condition,  or  declaration  to  the  contrary,  but 
providing  that  they  might  make  such  conditions  with  respect 
to  the  carriage  of  goods  as  should  b«  adjudged  "just  and  rea* 
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sonable"  by  the  court  or  judge  before  whom  the  case  should 
be  tried.  It  is  significant  of  the  views  of  parliament  as  to 
what  conditions  would  be  just  and  reasonable,  and  hence  in 
accordance  with  public  policy,  in  case  of  the  transportation 
of  livestock,  that  this  same  statute  provides  that  no  greater 
damages  shall  be  received  for  any  animal  than  certain 
specified  sums  (presumably  fixed  with  reference  to  the  aver- 
age value  of  ordinary  animals),  unless  a  higher  value  is 
declared  by  the  shipper  at  the  time  of  delivery.  This  is 
perhaps  not  without  some  weight  in  considering  the  justness 
and  reasonableness  of  the  conditions  or  stipulations  of  the 
contract  now  before  us. 

It  would  hardly  be  in  point  to  consider  the  English  deci- 
sions under  this  statute  as  to  what  conditions  are  or  are  not 
"just  and  reasonable,"  further  than  to  say  that  beyond  a 
doubt  they  would  uphold  the  validity  of  the  one  now  under 
consideration. 

***  In  the  United  States,  at  least  since  the  case  of  New  Jer- 
tey  Steam  Nav.  Co.  v.  Merchantg'  Bank,  6  How.  344,  it  has 
been  the  universal  law  of  this  country  that,  in  the  absence  of 
a  statute  prohibiting  it,  any  common  carrier  may,  by  special 
contract,  limit  his  common-law  liability,  provided  the  con- 
tract is  "just  and  reasonable  in  the  eye  of  the  law."  We 
adopt  this  form  of  statement  advisedly,  for  in  all  the  cases  the 
ultimate  test  applied  by  the  courts  in  determining  whether 
a  condition  limiting  the  common-law  liability  was  or  was  not 
against  public  policy  has  been  whether,  under  all  the  circum- 
stances, it  was  or  was  not  just  and  reasonable  in  the  eye  of  the 
law.  In  the  leading  case  of  Railroad  Co.  v.  Lockwood,  17  Wall. 
857,  the  court  placed  its  decision,  that  a  carrier  could  not 
stipulate  for  exemption  from  responsibility  for  the  negligence 
of  himself  or  his  servants,  upon  that  express  ground.  The 
English  statute  already  referred  to,  in  using  the  expression, 
"just  and  reasonable,"  but  adopted  the  exi8.ting  rule  of  law. 
The  right  of  the  common  carrier  to  limit  his  common-law  lia- 
bility by  special  contract  was  fully  recognized  by  this  court 
as  long  ago  as  Christenson  v.  American  Express  Co.,  15  Minn. 
270,  2  Am,  Rep.  122;  but,  in  accord  with  the  great  weight  of 
authority  in  this  country,  we  have  held  that  he  cannot  con- 
tract for  exemption,  either  in  whole  or  in  part,  from  liability 
for  the  negligence  of  himself  or  his  servants;  that  such  an 
exemption  is  against  public  policy,  because  it  would  enable 
him  to  put  ofi*  the  essential  duties  of  his  public  employment: 
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Christenson  v.  American  Express  Co.,  15  Minn.  207;  2  Am. 
Rep.  122;  Shriver  v.  Sioux  City  etc.  Ry.  Co.,  24  Minn.  506;  31 
Am.  Rep.  353;  Ortt  v.  Minneapolis  etc.  Ry.  Co.,  36  Minn.  396; 
Moulton  V.  St.  Paul  etc.  Ry.  Co.,  31  Minn.  85;  47  Am.  Rep. 
781;  Boehl  v.  Chicago  etc.  Ry.  Co.,  44  Minn.  191. 

The  case,  therefore,  comes  down  to  a  question  of  the  con- 
struction to  be  placed  on  this  stipulation.  If  the  purpose  of 
it  was  merely  to  place  a  limit  on  the  amount  for  which  the 
defendant  should  be  liable,  then,  clearly,  as  to  losses  resulting 
from  negligence,  it  is  not  just  or  reasonable,  and  is  not  bind- 
ing on  the  plaintiff.  On  the  other  hand,  if  it  was  a  stipula- 
tion as  to  the  value  of  the  property,  fairly  and  honestly  made 
as  the  basis  of  the  carrier's  charges  and  responsibility,  then 
we  think  it  ought  to  be  upheld  *•*  as  a  just  and  reasonable 
mode  of  securing  a  due  proportion  between  the  amount  for 
which  the  carrier  may  be  responsible  and  the  freight  he  re- 
ceives, and  of  protecting  himself  against  extravagant  and 
fanciful  valuations. 

At  this  point  we  may  suggest  that,  so  far  as  the  question 
now  under  consideration  is  concerned,  we  see  no  difference 
between  a  case  like  the  present,  where  the  stipulation  is  that 
the  value  of  the  property  does  not  exceed  a  specified  sum,  and 
one  where  the  value  is  stipulated  to  be  a  specified  sum;  also, 
that  it  makes  no  difference  whether  the  valuation  expressed 
in  the  contract  is  one  previously  named  by  the  shipper  on 
requirement  of  the  carrier,  or  one  inserted  in  the  contract  by 
the  carrier  without  being  named  by  the  shipper,  but  acqui- 
esced in  by  him.  In  either  case  it  becomes  a  part  of  the 
contract  on  which  the  minds  of  the  parties  meet,  and  on  which 
they  act.  Also,  if  the  purpose  of  the  stipulation  is  a  lawful 
and  proper  one,  the  mere  fact  that  it  may  incidentally  have 
the  effect  of  limiting  the  amount  of  the  carrier's  liability  in 
case  of  loss  caused  by  negligence  will  not  render  it  invalid. 

Contracts  of  this  kind,  relating  to  the  transportation  of  live- 
stock, are  very  common,  and  their  reasonableness,  at  least  as 
applied  to  that  class  of  property,  seems  to  us  quite  apparent. 
Every  one  may  be  presumed  to  know  approximately  the  aver- 
age value  of  ordinary  domestic  animals,  but  it  is  well  known 
that  many  animals  have  a  special  value  because  of  some 
peculiar  qualities — such  as  speed  or  pedigree — which  are 
not  apparent  from  mere  inspection.  For  example,  a  horse 
which,  to  one  not  acquainted  with  it,  might  not  appear  to  be 
worth  more  than  any  ordinary  horse,  might,  because  of  speed, 
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be  worth  ten  thousand  dollars.  The  agents  of  common  car- 
riers are  not  expected  to  be,  and  usually  are  not,  experts  as 
to  the  special  or  peculiar  value  of  particular  animals.  Ordi- 
narily, they  would  know  nothing  about  the  matter  except 
what  they  learned  from  the  shipper's  statement.  Presum- 
ably the  charges  for  transportation  are  to  a  considerable  extent 
based  on  the  value  of  the  property.  Moreover,  the  measure 
of  care  on  part  of  the  carrier  will  naturally  be  commensurate 
with  the  value  of  the  property  intrusted  to  him.  Consequently 
the  law  always  required  entire  good  faith  on  part  of  the  shipper 
in  stating  the  nature  and  value  of  property  delivered  to  a  car- 
rier for  transportation.  Even  when  the  common-law  liability 
of  **''  carriers  was  enforced  most  rigorously,  the  courts  always 
upheld  limitations  of  it  imposed  for  the  purpose  of  procuring 
a  full  disclosure  of  the  value  of  the  property,  especially  oi 
articles  of  unusual  value,  or  subject  to  extra  bayard.  This  is 
illustrated  in  that  numerous  class  of  cases  where  packages 
whose  contents  were  not  open  to  inspection  were  delivered  to 
an  express  company  or  other  carrier  by  the  owner,  who 
accepted  a  receipt  therefore  containing  a  condition  that  in 
case  of  loss  the  holder  should  not  demand  beyond  a  specified 
sum,  at  which  the  article  was  thereby  valued,  unless  a  greater 
value  was  expressed  or  declared.  But  we  see  no  difference  in 
principle  between  a  case  where  the  value  of  the  property  is 
unknown  to  the  carrier  because  inclosed  in  a  box  and  one 
where  it  is  unknown  because  dependent  on  latent  qualities 
not  ordinarily  ascertainable  by  inspection.  We  think  we  are 
justified  in  taking  judicial  notice  of  the  fact  that  the  maxi- 
mum values  placed  by  this  contract  on  different  kinds  of 
domestic  animals  are  approximately  those  of  average  ordi- 
nary animals  in  the  country  through  which  defendant  does 
business.  By  executing  this  contract  the  plaintiff  stipulated, 
and  in  effect  represented  to  defendant,  that  his  horses  were 
not  worth  to  exceed  one  hundred  dollars  each,  and  that  the 
charges  for  transportation  should  be  based  on  that  valuation. 
Assuming,  as  we  must,  that  the  contract  was  fairly  made  for 
the  purposes  expressed  in  it  we  think  it  ought  to  be  upheld 
as  just  and  reasonable.  It  is  not  in  any  proper  sense  a  con- 
tract for  exemption  from  the  consequences  of  negligence.  In 
this  v^ew  we  are  sustained  by  the  great  weight  of  authority: 
Hart  V.  Pennsylvania  R.  R.  Co.,  112  U.  S.  331;  Squire  v.  New 
York  Cent.  R.  R.  Co.,  98  Mass.  239;  93  Am.  Dec.  162;  Graves 
v.  Lake  Shore  etc.  R.  R.  Co.,  137  Mass.  33;  50  Am.  Rep.  282; 
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Hill  V.  Boston  etc.  R.  R.  Oo.,  144  Mass.  284;  South  &  North' 
Alabama  R.  R.  Co.  v.  Herdein,  52  Ala.  606;  23  Am.  Rep.  578;^ 
Louisville  etc.  R.  R.  Co.  v.  Sherrod,  84  Ala.  178;  Harvey  v- 
Terre  Haute  etc.  R,  R.  Co.,  74  Mo.  538;  Louisville  etc.  Ry.  Co.- 
V.  Sowell,  90  Tenn.  17;  DuntUy  v.  Boston  etc.  R.  R.  Co.,  66 
N.  H.  (July  26,  1890). 

We  cite  no  cases  from  jurisdictions  where  contracts  for 
exemption  from  liability  for  negligence  are  upheld,  as  they^ 
would  not  be  in  point  in  this  state. 

*•*  In  fact,  it  will  be  found  that  there  are  very  few  author- 
ities against  our  views.     Most  of  the  cases,  usually  carelessly 
cited  as  authority  on  the  other  side  of  this  question,  will  be 
found,  on  careful  examination,  to  be  clearly  distinguishable 
and  not  in  point.    In  some  of  them  the  stipulation  was  purely 
and  solely  one  arbitrarily  limiting  the  atnount  of  recovery, 
without  regard  to  the  value  of  the  property,  as  in  Moulton  v. 
St.  Paul  etc.  Ry.  Co.,  31  Minn.  85;  47  Am.  Rep.  781.    In  others, 
it  was  held  that  the  shipper  never  agreed  to  the  limitation,, 
and  for  that  reason  was  not  bound  by  it.    In  others  the  deci- 
sion was  expressly  placed  on  the  ground  that  both  parties 
knew  that  the  property  was  of  much  greater  value  than  that, 
stated  in  the  contract,  and  arbitrarily  inserted  a  sum  grossly 
disproportionate  to  the  true  value  solely  for  the  purpose  of 
limiting  the  amount  of  the  carrier's  liability. 

Counsel  for  plaintiff  relies  on  Moulton  v.  St.  Paul  etc.  Ry. 
Co.,  31  Minn.  85,  47  Am.  Rep.  781,  and  Boehl  v.  Chicago  etc. 
Ry.  Co.,  44  Minn.  191,  as  settling  the  law  in  this  state  in  hia 
favor.  The  Moulton  case,  for  a  reason  already  suggested,  is 
not  in  point,  and  in  that  very  case  this  court  recognized  the' 
right  of  the  parties  to  agree  upon  the  value  of  the  property, 
or  to  fairly  liquidate  the  damages,  in  case  of  loss,  in  accord- 
ance with  the  supposed  value,  and  also  recognized  the  right  of 
the  carrier  to  require  the  disclosure  by  the  shipper  of  the  valne 
of  the  property,  to  the  end  that  proper  care  might  be  taken  of 
it,  and  that  the  amount  of  charges  for  transportation  might  be 
fixed.  The  Boehl  case  makes  no  allusion  to  any  such  stipu- 
lation in  the  contract,  and  contains  nothing  to  indicate  that 
the  point  was  the  basis  of  the  decision,  or  even  in  the  mind 
of  the  court. 

A  reference  to  the  record  in  that  case  shows  that  the  con- 
tract contained  a  stipulation  somewhat  similar  to  that  in  this 
case,  but  that,  while  the  point  that  plaintiff's  recovery  should 

be  limited  to  the  amount  specified  was  made  on  the  trial  by 
▲■.  at  Eir.,  vou  xxxix. — a 
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«  request  to  charge,  the  prominent  issue,  aside  from  that  of 
tlie  defendant's  negligence,  was  whether  the  alleged  contract 
■containing  this  provision  was  in  fact  plaintifif's  contract,  and 
the  briefs  of  counsel  uhow  that  the  point  was  barely  alluded 
to  on  the  argument  in  this  court;  hence,  we  do  not  consider 
4lie  case  as  an  authority  controlling  tlie  present  one. 

Counsel  for  plaintifif  have  argued  this  case  on  the  assump- 
tion that  defendant  knew  at  the  time  of  the  shipment  of  the 
property  that  *••  these  horses  were  actually  worth  two  thou- 
«nnd  one  hundred  dollars,  but  there  is  no  warrant  for  this. 
,It  by  no  means  follows,  because  defendant  now  knows  and 
admits  their  value  to  have  been  two  thousand  one  hundred 
-dollars,  that  it  knew  that  fact  when  it  received  the  property. 
What  would  be  the  effect  if  defendant  then  knew  that  fact  is 
a  question  not  now  before  us,  and  which  we  are  not  called  on 
lo  decide.  We  may  say,  however,  that  if  both  parties,  know- 
ing the  actual  value  of  the  property,  arbitrarily  insert  in  the 
bill  of  lading  a  much  less  sum,  grossly  disproportionate  to 
the  real  value,  for  the  purpose  of  limiting  the  liability  of  the 
carrier  for  the  consequences  of  its  negligence,  the  stipulation 
iwould  be  invalid. 

Order  reversed, 

YANDERBUsaH  and  Collins,  JJ.,  absent,  took  no  part. 


Carrtbrs — Valuatiov  ov  Artiolss — LncmNO  Liabiutt  Foa  Nbolx. 
-«BNC>  TO  That  Axocmt. — While  a  commoa  carrier  oaaaot,  by  contract, 
flimit  it*  liability  for  negligence,  it  may,  by  contract  with  the  shipper,  fix 
the  value  of  goods  intrusted  to  it  for  shipment,  and  estop  him  from  claim- 
ing that  they  were  of  greater  value,  in  an  action  to  recover  compensation  for 
-their  loss  through  such  negligence:  Ballou  ▼.  Barle,  17  R.  L  441;  33  Am.  St. 
Bep.  881,  and  note;  Paci^  Expreta  (kt.  r.  Foley,  46  Ean.  457;  26  Am.  St. 
Rep.  107,  and  extended  note.  The  question  involved  in  the  principal  caM 
ia  thoroughly  discussed  in  the  extended  note  to  Ohkago  etc  Rg.  O^  r.  Chap- 
23  Am.  St.  Sep.  69a 


May,  1893.]        Statb  t>.  City  of  Duluth.  696 


State  v.  City  op  Doluth, 

[&3  MIMMK90TA,  238.] 

Outno&ARt  Lizs  TO  Rbvikw  the  Prockkdinqs  or  thb  Common  Coimciii 
Of  A  CiTT  ia  removing  a  member  of  the  board  of  fire  oommissioners 
where  snch  removal  is  authorized  to  be  made  for  sufficient  eanse,  and 
after  charges  have  been  preferred  and  a  hearing  given  to  the  accused 
officer. 

On  Ckrtiorari  thb  Coobt  Will  Consideb  thk  Evidencb,  not  for  the 
purpose  of  weighing  conflicting  testimony  to  aacertaiu  the  preponder- 
ance, but  merely  to  ascertain  whether  there  was  any  evidence  at  aU  to 
sustain  the  decision  of  the  inferior  tribunal. 

Municipal  Corporations. — The  Approval  o»  the  Matob  is  not  necessary 
to  a  resolution  of  the  common  council  preferring  charges  against  an 
officer,  where  such  council,  by  a  vote  of  two-thirds  of  its  meirbers,  is 
authorized  to  remove  an  officer  for  a  sufficient  cause  after  preferring 
charges  and  giving  him  a  hearing. 

Public  Officers. — A  Statdtb  Authorizing  the  Removal  of  an  Officeb 
for  sufficient  cause  means  legal  cause,  and  not  any  cause  which  the 
board  authorized  to  make  such  removal  may  deem  sufficient.  It  must 
be  a  cause  relating  to  and  affecting  the  administration  of  the  office,  and 
must  be  restricted  to  some  thing  of  a  substantial  nature  directly  affect- 
ing the  rights  and  interests  of  the  public.  It  must  be  one  attacking  the 
qualifications  of  the  officer,  or  his  performance  of  his  duties,  and  show- 
ing that  he  is  not  a  fit  and  proper  person  to  hold  the  office. 

Public  Officers. — Charges  Against  an  Offices  i»  Proceedings  Fob 
His  Removal  should  specify  the  causes  with  such  reasonable  detail  and 
precision  as  shall  inform  him  what  dereliction  of  duty  is  urged  against 
him. 

Public  Officers. — What  Is  a  Sufficient  Causb  Fob  thb  Removal  or  am 
Offices  Is  a  Que.stion  For  thb  Courts. 

PuBUC  Officers  —Removal  of — Insufficient  Charoe. — In  proceedings  to 
remove  an  officer  for  sufficient  cause,  general  charges  without  any 
specification  of  facts  are  not  sufficient  to  supp  rt  an  order  of  removal, 
AS  where  the  officer  is  charged  with  using  his  official  position  to  gratify 
bis  personal  feelings  and  prejudices,  and  acting  without  ability,  impar- 
tiality, and  sense  of  justice,  and  having  no  just  apprecint.Dn  of  the 
responsibilities  that  sbonld  characterize  the  discbarga  of  bis  official 
duties,  and  being  incompetent  and  inefficient! 

B.  C.  Rude  and  A.  L.  Thurman,  for  the  relator!. 

/.  D.  Holmes,  for  the  respondents. 

X41  Mitchell,  J.  By  the  charter  of  the  city  of  Duluth 
all  powers  and  duties  connected  with,  and  incident  to,  the 
government  and  discipline  of  the  fire  department  of  the  city 
are  vested  in  threa  commiesioners,  called  the  "board  of  fire 
commissioners,"  who  have  entire  control  of  the  department, 
including  the  appointment  and  discharge  of  all  employees 
connected  with  it,  and  making  their  own  rules  and  regulo- 


596  State  v.  City  of  Duluth.  [Minn. 

tions  for  the  government  of  the  Bame.  These  commipsionert 
are,  "on  nomination  of  the  mayor,"  "appointed  by  the  com- 
mon council,"  and  hold  their  office^  for  the  term  of  three 
years.     The  charter  provides  that: 

''  Any  member  of  said  board  may  at  any  time  be  removed 
by  a  vote  of  two- thirds  of  all  the  members  elect  of  the  com- 
mon council  of  said  city  for  sufficient  cause,  ....  provided 
that  the  said  common  council  shall  previously  cause  a  copy 
of  the  charges  preferred  against  such  member  sought  to  be 
removed,  and  notice  of  the  time  and  place  of  hearing  the 
same,  to  be  served  on  him  at  least  ten  days  previous  to  the 
day  so  assigned,  and  opportunity  be  given  him  to  make  his 
defense  personally  or  by  counsel." 

•**  It  is  here  sought,  by  certiorari,  to  review  the  proceed- 
ings of  the  common  council  in  assuming  to  remove  the  relators 
from  the  office  of  fire  commissioners. 

1.  It  is  urged  by  respondents  that  the  power  of  removal 
from  office  conferred  on  the  common  council  is  purely  admin- 
istrative and  quasi  political,  and  therefore  that  their  proceed- 
ings cannot  be  reviewed  on  certiorari. 

That  this  power  may  not  be  "judicial  "  in  the  sense  that  it 
can  only  be  conferred  upon  the  courts,  in  whom  all  judicial 
power  is  vested  under  the  constitution,  has  nothing  to  do  with 
the  question;  for  there  is  nothing  now  better  settled  than 
that  certiorari  will  lie  to  review  the  quasi  judicial  acts  and 
proceedings  of  municipal  officers  and  bodies.  Neither  is  there 
anything  better  settled  than  that  while  the  incumbent  has  no 
vested  right  of  property,  as  apainst  the  state,  in  a  public 
office,  yet  his  right  to  it  has  always  been  recognized  by  the 
courts  as  a  privilege  entitled  to  the  protection  of  the  law,  and 
that  proceedings,  in  all  cases  where  the  amotion  from  office 
is  for  cause,  upon  notice  and  hearing,  are  adversary  and 
judicial  in  their  nature,  and  may  be  reviewed  on  certiorari. 
We  think  there  is  practically  no  conflict  in  the  authorities 
on  this  point,  the  only  difference  among  them  being  merely  as 
to  what  they  will  review  on  such  a  writ.  Some  courts,  restrict- 
ing the  writ  to  its  original  common-<law  office,  hold  that  it 
brings  up  for  review  only  the  record,  and  not  the  evidence, 
and  hence  that  they  will  not  look  into  the  evidence  at  all, 
but  merely  inspect  the  record,  to  see  whether  the  inferior 
tribunal  had  jurisdiction,  and  had  not  exceeded  it,  and  had 
proceeded  according  to  law,  or,  as  expressed  in  one  case, 
whether  the  tribunal  "  had  kept  within  its  jurisdiction,  or 
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whether  the  c&use  assigned  Was  a  cause  for  removal  under 
the  statute."  Other  courts  hold  that  the  evidence  may  be 
brought  up,  not  for  the  purpose  of  weighing  it,  to  ascer. 
tain  the  preponderance,  but  merely  to  ascertain  whether 
tliere  was  any  evidence  at  all  to  sustain  the  decision  of  the 
inferior  tribunal — whether  it  furnished  any  legal  and  substan- 
tial basis  for  the  decision.  The  latter  is  the  doctrine  of  tins 
court  as  to  the  office  of  the  writ  of  certiorari.  But,  while  this 
is  so,  we  recognize  the  prime  importance  of  each  department 
of  government  avoiding  any  thing  like  improper  interference 
**•  with  the  others  in  the  discharge  of  their  functions;  also, 
tiiat  while  city  councils  and  other  municipal  bodies  may  not 
have  the  power  to  remove  from  office,  except  for  cause,  yet, 
this  power  being  designed  to  insure  efficiency  and  fidelity  in 
the  discharge  of  official  duty,  the  degree  of  incompetency  or 
inefficiency  which  amounts  to  sufficient  cause  for  removal 
must  of  necessity,  within  certain  established  limits,  rest 
somewhat  in  the  sound  discretion  of  the  officer  or  body  in 
whom  the  power  of  removal  is  vested.  We  also  recognize  the 
fact  that  while  in  the  exercise  of  this  power  their  proceedings 
are  quasi  judicial,  and  hence  reviewable  by  the  courts,  yet 
they  are  not  courts,  but  essentially  legislative  and  adminis- 
trative bodies;  and  that  their  action  should  be  considered  in 
view  of  their  nature  and  the  purposes  for  which  they  were 
organized,  and  not  tested  by  the  strict  legal  rules  which  pre- 
vail in  trials  in  courts  of  law.  Hence,  if  such  a  body  has 
kept  within  its  jurisdiction,  and  the  evidence  furnished  any 
legal  and  substantial  basis  for  their  action,  it  ought  not  to  1  e 
disturbed  for  any  mere  informalities  or  irregularities  which 
might  have  amounted  to  reversible  error  in  the  proceedings 
of  a  court.  To  apply  any  other  rule  to  the  proceedings  of 
such  bodies  would  be  impracticable,  and  disastrous  in  the 
extreme  to  public  interests. 

2.  The  first  contention  of  relators  is  that  the  common  Coun> 
oil  never  acquired  jurisdiction,  because  the  notice  of  hearing 
and  the  copy  of  the  charges  were  not  served  on  them  as 
required  by  the  charter.  The  particular  objection  is  thai, 
when  the  service  was  made  on  them,  the  resolution  of  the 
common  council  preferring  th^se  charges  against  them  had 
neither  been  approved  by  the  mayor,  nor  passed  over  his  veto, 
as  required  by  the  city  charter:  Special  Laws  1887,  o.  2,  subc. 
3,  sec.  1.  There  is  no  merit  in  this  point  Under  the  charter 
the  power  of  removal  from  office  is  vested  Bolely  in  the  cou* 

1-* 
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mon  conncil,  and  the  mayor  has  no  power  over,  or  control 
of,  their  proceedings  in  presenting  or  investigating  charges 
against  a  city  official  with  a  view  to  removal  from  office. 
Their  action  in  preferring  charges  against  relators  was  not 
such  an  ordinance  or  resolution  as  comes  within  the  purview 
of  subchapter  3,  section  1,  and  did  not  require  the  approval 
of  the  mayor  before  it  took  effect. 

•**  3.  The  next  question  is  whether  the  charges  presented 
uere  sufficient  in  law  to  constitute  a  cause  for  removal — 
whether  they  were  sufficient  in  form  and  substance  to  author- 
ize the  common  council  to  proceed.  "Cause,"  or  "sufficient 
cause,"  means  "legal  cause,"  and  not  any  cause  which  the 
council  may  think  sufficient.  The  cause  must  be  one  which 
specially  relates  to  and  affects  the  administration  of  the  office, 
and  must  be  restricted  to  some  thing  of  a  substantial  nature 
directly  affecting  the  rights  and  interests  of  the  public.  The 
cause  must  be  one  touching  the  qualifications  of  the  officer  or 
his  performance  of  its  duties,  showing  that  he  is  not  a  fit  or 
proper  person  to  hold  the  office.  An  attempt  to  remove  an 
officer  for  any  cause  not  affecting  his  competency  or  fitness 
would  be  an  excess  of  power,  and  equivalent  to  an  arbitrary 
removal.  In  the  absence  of  any  statutory  specification  the 
sufficiency  of  the  cause  should  be  determined  with  reference 
to  the  character  of  the  office  and  the  qualifications  necessary 
to  fill  it:  Bagg'i  case,  11  Coke,  93  b;  Rex  v.  Richardson,  1  Burr. 
517-640;  Slate  v.  Love,  39  N.  J.  L.  14;  State  v.  McGarry,  21 
Wis.  496;  State  v.  Common  Council,  9  Wis.  254;  People  ▼. 
Thompson,  94  N.  Y.  451. 

Whik  the  charges  need  not  be  stated  with  the  technical 
nicety  or  formal  exactness  required  in  pleadings  in  courts,  yet 
they  must  be  specifically  stated  with  substantial  certainty. 
The  specifications  of  the  alleged  causes  should  be  formulated 
with  such  reasonable  detail  and  precision  as  shall  inform  the 
incumbent  what  dereliction  of  duty  is  urged  against  him. 
There  should  be  a  statement  of  charges,  with  a  specification 
of  facts,  constituting  a  sufficient  cause  for  removal,  sufficiently 
distinct  to  apprise  the  officer  of  the  grounds  upon  which  the 
charges  are  based:  Andrews  v.  King,  77  Me.  224;  People  v. 
Thompson^  94  N.  Y.  451;  Dillon  on  Municipal  Corporations, 
sec.  255. 

The  sufficiency  and  reasonableness  of  the  cause  of  removal 
are  questions  for  the  courts:  Dillon  on  Municipal  Corpora- 
tions, sec.  252,  and  cases  cited.     This  has  been  the  settled 
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law  ever  since  Bagg*8  case,  11  Coke,  93  6,  and  we  are  not  awar» 
of  any  respectable  authority  to  the  contrary.  Of  course,  caeej- 
(many  of  which  are  cited  by  respondents)  where  an  officer  or.- 
body  was  vested  with  an  absolute  power  of  removal  at  discre- 
tion are  not  in  point. 

***  Upon  examination  of  the  charges  in  this  case  we  ar» 
clearly  of  opinion  that  they  are  not  sufficient  in  law.  Con- 
eidering  them  as  a  whole  they  show  on  their  face  that  they 
were  not  formulated  in  a  very  judicial  frame  of  mind.  They 
read  more  like  a  heated  hostile  declamation  than  a  calm  and' 
deliberate  statement  of  charges  with  a  view  to  a  fair  investiga- 
tion. Many  of  them  are  mere  glittering  generalities,  without 
any  statement  or  specification  of  facts,  such  as,  for  example^ 
"  using  their  official  positions  to  gratify  their  personal  feel- 
ings and  prejudices";  "that  neither  ability,  imparUality,  nor 
sense  of  justice  characterizes  their  management  of  one  of  the- 
most  important  branches  of  the  city  government  "j  "  that  th&^ 
gratification  of  their  personal  spites  and  prejudices  is  the  para- 
mount motive  often  actuating  and  controlling  them  in  the 
supposed  discharge  of  their  duties";  "that  they  have  no 
just  appreciation  of  the  responsibilities  that  should  charac- 
terize the  discharge  of  the  duties  of  the  important  office  of 
fire  commissioner,"  etc.  It  hardly  need  be  said  that  such 
general  accusations  as  these  are  entirely  lacking  in  any  speci- 
fication of  facts  to  apprise  any  one  of  the  grounds  of  the 
charges  which  he  is  called  on  to  meet. 

Some  of  the  charges,  such  as  that  "the  reasonable  recom- 
mendations and  requests  of  the  common  council  are  treatecJ 
with  the  utmost  contempt"  liave  no  relation  whatever  to  the^ 
administration  of  the  oflice  of  fire  commissioner,  and  remind 
us  of  some  of  the  charges  in  Bagg^s  case,  11  Coke,  93  6. 

The  first  part  of  the  fifth  charge,  viz.,  failure  to  make^ 
monthly  reports  to  the  common  council,  as  required  by  the- 
charter,  was  virtually  abandoned,  no  attempt  having  been- 
made  to  substantiate  it,  and  hence  may  be  left  out  of  account- 
altogether.  The  only  charges  that  even  attempt  to  state  any 
specific  cause  for  removal  are  the  fourth  and  the  last  part  of 
the  fifth.  Indeed,  these  are  the  only  ones  which  counsel  for 
respondents  seriously  attempts  to  support.  The  fourth  re- 
lates to  the  discharge  of  officers  of  the  fire  department  with- 
out cause,  or  from  improper  motives,  but  is  entirely  lacking 
in  specifications  of  either  dates  or  names. 
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As  the  board  of  fire  commissioners  has,  under  the  charter, 
Tibt^olute  power  to  discharge  any  of  the  employees  or  officers 
of  the  department,  at  their  discretion,  and  may,  in  the  per- 
formance of  their  duties,  have  had  occasion  to  exercise  this 
power  frequently,  so  ***  general  and  indefinite  a  statement 
is  not  sufficient  to  advise  them  what  particular  acts  are  the 
basis  of  the  charge.  The  last  part  of  the  fifth  charge,  accus- 
ing the  relators  generally  of  being  •"incompetent"  and  "ineffi- 
cient," without  specifying  wherein  or  in  what  respect,  is  also 
entirely  too  vague  and  general.  We  agree  with  counsel  that 
*' incompetency"  and  "inefficiency"  in  the  discharge  of  offi- 
■cial  duty  may  be  good  grounds  for  removal,  and  that  it  may 
not  be  necessary  to  specify  in  detail  particular  acts  or  facts. 
But  these  words  are  so  general  that  they  may  mean  any  thing 
•or  every  thing  which  might  constitute  good  cause  for  removal. 
For  example,  incompetency  might  result  from  physical  dis- 
ability, from  mental  disability,  or  from  lack  of  integrity,  etc. 
So,  inefficiency  might  consist  of  habitual  neglect  of  duty, 
incapacity  to  preserve  discipline,  or  of  a  variety  of  things. 
Hence,  while  it  is  not  required  to  go  into  details,  yet  the 
charges  ought,  at  least,  to  advise  the  officer  in  what  respect 
he  is  claimed  to  be  incompetent  or  inefficient.  Our  conclu- 
4sion  is,  that  none  of  the  charges  relied  on  are  sufficient  in 
law. 

This  renders  it  unnecessary  to  consider  the  evidence  at  all. 
We  may  say,  however,  that  a  perusal  of  it  impresses  us  with 
the  feeling  that  it  furnished  no  reasonable  basis  for  the  action 
of  the  council  in  removing  the  relators  from  office.  It  is  per- 
fectly apparent  that  this  whole  trouble  grew  out  of  a  foolish 
quarrel  between  the  common  council  and  the  board  of  fire 
commissioners  over  the  suspension  by  the  latter  of  a  fireman 
by  the  name  of  Twaddle. 

The  proceedings  of  the  common  council  in  the  matter  are 
<[uashed. 

VANDEBBUBaH,  J.,  absent,  took  no  part. 

CbKTIORAKI — RBHOTAL     OW     OyFICEB    BY     CiTT     CoUirCIt.— REVrBW    ov 

Taocsbdinos. — Where  a  person  in  possession  of  the  office  of  city  alderman 
«6eki  to  review  proceedings  taken  by  the  board  of  aldermen  which  disturbi 
faim  in  the  enjoyment  of  his  office  his  remedy  is  by  certiorari:  Board  <^f 
Aldermen  v.  Darrow,  13  CoL  460;  16  Am.  St.  Rep.  215,  and  note.  A  writ 
'Of  eertiorari  is  not  the  appropriate  remedy  for  testing  the  legality  of  a  mer* 
appointment  to  a  public  office:  Simon  v.  Mayor,  52  N.  J.  L.  367.  See  the 
«ztended  notes  to  Mayor  r.  Morgan,  18  Am.  Dea  237,  and  Dvggen  r.  Mo- 
Grudtr,  12  Am.  Dea  632. 
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Ckbtiorari — Rbtiew  or  Evidence. — Certiorari  lies  to  Jnqnire  whether  any 
«videDce  has  been  adduced  to  show  some  essential  fact,  but  not  to  review 
findings  of  fact  when  some  competent  evidence  as  to  them  has  been  adduced: 
Keeiian  v.  Ooodwin,  17  £.  I.  64^.  Where  the  evidence  set  out  in  the  retura 
is  in3u£5cieut  to  justify  the  conviction  or  other  judicial  act  complained  of  it 
will  be  quashed  on  cei'tiorari:  Jackson  v.  People,  9  Mich.  Ill;  77  Am.  Dec. 
491. 

Officers — Removal — Groowds  For. — An  officer  can  be  removed  only  for 
misconduct  in  the  management  of  the  office  from  which  his  removal  is  sought, 
and  such  misconduct  must  constitute  a  legal  cause  for  his  removal,  and  must 
afifect  the  proper  administration  of  the  office:  Speed  v.  Common  Council,  98 
Mich.  360;  ante,  p.  555,  and  note. 

Offtci-.rs. — Removal  of  Person's  From  Their  Offices  For  Causb  In- 
volves the  exercise  of  judicial  power:  People  v.  Stuart,  74  Mich.  411;  16  Am. 
St.  Rep.  644,  and  note;  Board  of  Commiasionera  v.  Johnson,  124  Ind.  145; 
19  Am.  St  Rep.  88,  and  note;  StaU  r.  Harriaon,  113  lud.  234;  3  Ant.  SU 
Rep.  663. 

Officers — Removal — Notice.  — Where  an  officer  is  appointed  for  a  fixed 
term,  and  the  power  of  removal  is  not  expressly  declared  by  law  to  be  dis- 
cretionary, he  cannot  be  removed  except  for  cause,  and  when  cause  must  be 
assigned  for  his  removal  he  is  entitled  to  notice  and  a  ohanca  to  defend: 
Hallffien  v.  Campbell,  82  Mich.  255;  21  Am.  St  Rep.  557. 


O'Connor  v.  Delanet. 

[53   MiNNES  TA,  247.] 

foTKWANT'a  Liability  Fob  Rest. — If  a  Cotewant  Leases  thb  Common 
Property  at  an  agreed  rent,  and  remains  in  exclusive  possession  thereof 
after  the  term  for  which  his  cotenant's  share  was  let  to  him,  he  will  be 
held  to  be  in  in  his  character  as  a  tenant,  and  therefore  to  be  liable  for 
rent. 

Action  for  an  accounting  and  settlement  of  partnership 
affairs.  Tlie  plaintiff  and  defeiidant,  in  June,  1885,  dissolved 
a  partnership  theretofore  existing  between  them,  and  agreed 
that  defendant  should  have  exclusive  useof  the  property  for  the 
first  year  after  that  time,  paying  for  plaintiff's  share  thereof 
interest  at  eight  per  cent  per  annum  on  a  mortgage  for  two 
thousand  dollars.  About  five  years  afterwards  this  suit  was 
brought.  Plaintiff  asked  to  be  allowed  rent  upon  his  share 
of  tlie  property  for  the  whole  period  of  its  occupancy  by  the 
defendant,  while  the  latter  contended  that  he  was  liable  only 
for  the  single  year  after  the  leasing.  The  trial  court  bu»- 
tained  plaintiff's  views,  and  the  defendant  appealed. 

A.  E.  Hawes  and  0.  H.  Comfort,  for  the  appellaDfc. 

/.  F,  Fitzpatrickf  for  the  respondent. 
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•*■  GiLPiLLAW,  C.  J.  Except  in  regard  to  the  claim  of 
respondent  for  rent  of  his  interest  in  the  real  estate,  the  joint 
property  of  the  parties,  there  is  no  question  but  of  the  suffi- 
ciency of  the  evidence  to  sustain  the  findings  of  fact,  and  we 
think  it  sufficient. 

It  is  also  sufficient  to  sustain  the  finding  of  fact  on  the 
claim  for  rent.  But  it  is  objected  that  the  complaint  for  the 
rent  alleges  that  appellant  was  to  pay  the  value  of  the  use  of 
the  property,  while  the  finding,  not  following  the  pleading,  is 
that  it  was  agreed  appellant  should  pay  for  the  first  year  an 
amount  equal  to  the  interest  on  a  certain  mortgage,  to  wit, 
one  hundred  and  sixty  dollars,  and  that  appellant  held  over  and 
continued  in  possession  after  the  first  year.  On  the  trial  no 
objection  was  made  to  the  evidence  as  to  the  amount  agreed 
on  for  rent,  nor  any  question  raised  of  variance  between  the 
pleading  and  the  proofs,  and  we  must  hold  the  objection  to 
have  been  waived. 

It  is  objected  that,  according  to  the  evidence,  the  defendant 
agreed  to  pay  the  one  hundred  and  sixty  dollars  interest  on  the 
mortgage  to  the  mortgagee,  and  he  did  so,  and  so  plaintiff 
cannot  recover  it.  Of  course,  it  was  intended  plaintiff  should 
have  the  benefit  of  such  payment,  and,  as  the  amount  so  paid 
was  credited  to  the  defendant  in  the  partnership  account,  it 
was  proper  for  the  court,  in  adjusting  in  one  judgment  all 
matters  between  the  parties  (including  partnersliip  matters), 
to  credit  the  amount  to  plaintiff,  otherwise  the  payment  would 
be  no  benefit  to  him.  One  credit  offsets  the  other,  and  it 
stands  now  as  though  neither  party  had  been  credited  with  it. 

Where  there  is  no  agreement  between  the  parties,  and  one 
cotenant  is  not  excluded  by  the  other  from  enjoyment  of  the 
common  property,  neither  can  recover  from  the  other  for  the 
use,  rents,  and  profits  of  the  estate.  But,  by  agreement,  one 
may  become  tenant  of  the  other  of  his  part  of  the  estate;  and 
when  the  relation  of  landlord  and  tenant  is  thus  created  we 
think  the  tenant  co-owner,  if  he  **•  remain  in  exclusive  pos- 
session after  the  term  for  which  his  cotenant's  share  was  let  to 
him,  will  be  held  to  do  so  in  his  character  of  tenant,  and  the 
same  rules  will  apply  as  in  case  of  any  other  tenant  holding 
over.  It  was  therefore  correct  to  charge  the  defendant,  dui> 
ing  the  time  of  his  so  holding  over,  at  the  rate  of  rent  agreed 
on  for  the  term. 

Order  and  judgment  affirmed. 

VANDBBBUBaH,  J.,  took  no  part  in  this  decision. 
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COTBKANCT — USK  AND  OCCUPATION  BT  CoTB!»AI»T — LlABILITT  PoR  RKJTra. 
A  tenant  in  common  who  occupies  and  uses  the  whole  of  the  common  prop- 
•rty  himself  is  liable  to  bis  eotenants  for  a  reasonable  rent  therefor  in  the 
condifcioQ  in  which  it  was  when  he  took  possession:  Early  t.  Friend,  16 
Gratt.  21;  78  Am.  Dec.  649,  and  extended  note;  Hancocks.  Day,  1  McMulL 
Eq.  69;  36  Am.  Dec  293,  and  note;  Anvely  v.  De  Sautmre,  26  S.  C.  497;  4 
Am.  St.  Rep.  725,  and  note;  Wesi  v.  Weyer,  46  Ohio  St.  66;  15  Am.  St. 
Rep.  552,  and  note.  See  Graham  v.  Pierce,  19  Gratt.  28;  100  Am.  Dec.  658, 
and  note.  In  the  following  line  of  cases  the  general  rule  is  held  to  be  that 
one  cotenaut  is  not  liable  to  account  to  the  others  for  rents  during  his  us& 
and  occupation  of  the  land,  unless  there  was  an  agreement  to  pay,  or  his 
entry  and  possession  were  hostile  and  exclusive;  West  ▼.  West,  90  Ala.  458; 
Davia  v.  Hutton,  127  Ind.  482;  Thompson  v.  Jones,  77  Tex.  626;  Belknap  v. 
Belknap,  77  Iowa,  71.  The  use  or  occupation  of  common  property  by  on» 
tenant  in  common  does  not  create  the  relation  of  landlord  and  tenant,  nor 
render  him  liable  for  rent:  Hamby  v.  Wall,  48  Ark.  135;  3  Am.  St.  Rep. 
218,  and  note;  Pico  t.  Columbtt,  12  CaL  414;  73  Am.  Dec  550,  and  not*. 


Brown  v,  Winona  and  Southwestern  Rt.  Co. 

(58  Minnesota,  259.] 
Surface  Watirs. — 1»  aw  Ownkr  Improves  His  Land  for  the  purpose  for 
which  it  is  ordinarily  used,  doing  only  what  is  necessary  for  that  pur- 
pose,  and  being  guilty  of  no  negligence  in  the  manner  of  doing  it,  he  is 
not  liable  because,  as  aui  incident  of  so  improving,  the  surface  watera 
accumulate,  and  flow  in  a  stream  upon  the  land  of  another. 

Thomas  Simpson  and  Henry  M.  Lamheriony  for  the  appel- 
lant. 

Keyes  and  Brovm,  for  the  respondent. 

••*  GiLFiLLAN,  C.  J.  The  defendant  constructed  its  road, 
running  from  east  to  west,  across  block  2,  in  the  village  of 
Utica,  in  this  state.  For  the  purpose  of  laying  its  track  it 
raised  an  embankn)ent  across  the  block,  taking  the  earth 
from  along  each  side,  thus  making  on  each  side  what  is 
called  a  "  borrow-pit."  The  two  pits  were  connected  by  a 
culvert  through  the  embankment.  On  the  north  side  the 
surface  of  the  ground  slopes  for  a  considerable  distance  tow- 
ards this  part  of  the  embankment  from  the  north  and  north- 
east and  northwest,  so  that  the  surface  waters  from  rains 
and  melting  snows  flow  towards  that  part  of  the  embank- 
ment, and,  before  it  was  there,  flowed  over  the  lands  to  the 
south  and  east.  The  effect  of  the  embankment  was  to  stop 
the  flow  of  surface  water  in  a  diff'used  manner  over  the 
eurfaoe  of  the  ground  to  the  south;  to  gather  it  into  the 
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north  borrow-pit,  from  which  it  flowed  through  the  culvert  to 
that  on  the  south  side,  and  from  that,  at  its  lower  or  easterly 
€nd,  it  flowed  in  a  stream  upon  plaintiff's  lot  in  the  same 
block.  It  is  to  be  assumed,  for  the  purpose  of  the  point 
involved,  that  the  presence  of  the  embankment,  culvert,  and 
borrow-pits  was  the  cause  of  the  water  flowing  in  a  stream  on 
plaintiff''8  land,  and  that  no  such  quantity  of  surface  water 
would  have  reached  his  land  but  for  their  existence. 

No  question  is  made  of  the  defendant's  right  to  make  the 
«mbankment,  culvert,  and  borrow-pits,  nor  is  it  claimed  that 
they  were  not  necessary  to  the  construction  of  the  railroad  in 
the  usual  *•'  way  of  constructing  railroads  over  similar 
ground,  nor  is  any  negligence  in  the  manner  of  doing  the 
work  seriously  claimed. 

The  case  was,  in  effect,  left  to  the  jury,  upon  the  proposi- 
tion (upon  which  respondent's  counsel  squarely  present  their 
case  here)  that  if  the  embankment,  culvert,  and  borrow-pits, 
though  carefully  made,  and  necessary  to  the  construction  and 
operation  of  the  road,  caused  the  surface  waters  to  accumu- 
late and  flow  in  a  stream,  as  they  would  not  have  done  had 
not  the  natural  surface  of  the  ground  been  disturbed,  upon 
plaintiff's  land,  doing  damage,  the  defendant  is  liable. 

The  question  of  the  rights  of  landowners  in  respect  to  sur- 
face waters  has,  in  one  form  or  another,  been  many  times 
before  this  court.  From  the  memorandum  of  the  learned 
judge  who  tried  the  cause  it  is  apparent  that  he  misappre- 
hended to  some  extent  the  decisions  of  this  court  on  the  sub- 
ject We  are  not  surprised  that  he  did  so,  for  in  some  of  the 
opinions  are  expressions  which,  disconnected  from  the  facts 
of  the  cases  in  which  they  were  written,  would  point  to  the 
conclusion  at  which  he  arrived.  This  makes  it  proper  to 
analyze  most  of  those  decisions. 

The  civil-law  doctrine  of  servitudes  in  respect  to  surface 
waters  has  never  been  admitted  in  this  state.  Nor  has  the 
common-law  rule  been  admitted,  in  the  rigorous  form  in 
which  it  has  been  expressed  by  some  text-writers  and  deci- 
sions. Surface  water  has  been  styled  a  common  enemy, 
which  every  landowner  may  get  rid  of  as  best  he  can,  and 
every  owner  must  guard  against  as  best  he  may.  We  have 
held  that  each  owner's  absolute  liberty,  in  respect  to  such 
waters,  must  be  modified  by  the  maxim  that  each  must  so 
«njoy  his  own  as  not  unnecessarily  to  injure  another's. 
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In  O'Brien  v.  St.  Paul,  25  Minn.  331,  33  Am.  Rep.  470,  an 
attempt  was  made  to  state  the  rule  on  the  subject  thus:  "An 
owner  may  improve  his  land  for  the  purpose  for  which 
such  land  is  ordinarily  used,  and  may  do  what  is  necessary 
for  that  purpose.  He  may  build  upon  it,  or  raise  or  lower 
its  surface,  even  though  the  effect  may  be  to  prevent  surface 
water,  which  before  flowed  upon  it,  from  coming  upon  it,, 
or  to  draw  from  adjoining  land  surface  water  which  would 
otherwise  remain  there,  or  to  shed  surface  water  over  land  on 
which  it  would  not  otherwise  go."  Any  more  restricted  rule 
'*'  than  this  would  be  likely  to  seriously  interfere  with  the 
proper  improvement  and  enjoyment  of  lands.  Every  land- 
owner must  hold  his  own  land  subject,  so  far  as  surface  waters 
are  concerned,  to  whatever  effect  on  his  land  the  proper  im- 
provement and  enjoyment  of  their  land  by  his  neighbors  may 
have.  In  that  case  the  court  declined  to  decide  whether  in 
any  case  an  owner  can  lawfully  improve  his  own  land  in  such 
a  way  as  to  cause  the  surface  water  to  flow  off  in  streams  on 
the  land  of  another,  but  it  did  decide  that  he  may  not  do  so 
unless  it  be  necessary  to  the  proper  improvement  and  enjoy- 
ment of  his  own  land,  and,  because  the  defendant  had  don© 
so  without  such  necessity,  it  held  the  plaintiff  entitled  to 
recover.  Jordan  v.  St.  Paul  etc.  Ry.  Co.,  42  Minn.  172,  is  the 
only  case  in  which  the  facts  presented,  so  that  it  had  to  be 
decided,  the  question  which  the  court  declined  to  decide  in 
O'Brien  v.  St.  Paul,  25  Minn.  331,  33  Am.  Rep.  470.  It  was 
a  case  where,  as  an  incident  or  necessary  consequence  of 
properly  constructing  the  defendant's  railroad,  the  surface 
waters  were  collected  in  a  ditch,  and  flowed  in  streams,  in 
increased  and  injurious  quantities,  on  plaintiff's  land.  The 
court  held  it  came  within  the  rule  stated  in  O'Brien  v.  St, 
Paul,  25  Minn.  331,  33  Am.  Rep.  470,  and  that  plaintiff  could 
not  recover.  In  Hogenson  v.  St.  Paul  etc.  Ry.  Co.,  31  Minn. 
224,  the  only  attempt  by  defendant  to  improve  its  own  land 
was  by  collecting  the  surface  waters  naturally  resting  on  it, 
and,  by  means  of  ditches,  conducting  them  to,  and  depositing 
them  on,  the  land  of  the  plaintiff.  It  was  held  plaintiff  could 
recover.  The  court  referred  to  the  rule  in  the  O'Brien  case, 
but  held  that  one  may  not  improve  his  own  land  by  merely 
transferring  to  the  land  of  another  a  burden  which  nature 
has  imposed  on  his  own.  In  reference  to  that  decision  the 
court,  in  Jordan  v.  St.  Paul  etc,  Ry.  Co.,  42  Minn.  172,  said: 
*'  It  is  only  where  such  shifting  of  the  burden  follows  as  axi 
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incident  to  using  or  improving  his  land,  as  such  land  is  ordi- 
narily used  or  improved,  that  it  can  be  justified."  Township 
of  Blahely  v.  Devine,  36  Minn.  53,  was  a  case  where  the  town 
authorities,  for  the  purpose  of  relieving  a  highway  from  sur- 
face waters  collecting  on  it,  made  ditches  to  conduct  such 
waters  to,  and  discharge  them  on,  the  land  of  the  defendant, 
and  he  had  constructed  an  embankment  to  prevent  the  waters 
flowing  ••*  on  his  land.  The  action  was  to  restrain  him  from 
80  preventing  them.  No  question  of  liability  of  the  town  was 
in  the  case.  The  court  stated  the  question  as  follows:  **  The 
material  question  would  seem  to  be  the  right  of  the  defend- 
ant to  protect  his  land  from  the  overflow  of  the  surface  water 
^soUected  in  the  highway,  chiefly  as  the  result  of  heavy  rains.'* 
The  town  authorities  were  really  endeavoring,  in  the  action, 
to  impose  a  servitude  on  the  defendant's  land,  and  maintain 
it  as  dumping-ground  for  waters  collecting  on  the  highway, 
and  the  court  held  they  could  not  do  this.  In  Pye  v.  City  of 
Mankato,  36  Minn.  373,  1  Am.  St.  Rep.  671,  the  defendant,  in 
improving  a  street,  had  constructed  a  gutter  to  collect  and 
convey  to  the  river  surface  water  which  had  previously,  fol- 
lowing a  natural  depression  in  the  ground,  flowed  across  the 
«treet,  which  gutter  was  "negligently  and  wrongfully  con- 
€tructed,  wholly  insufiicient  in  capacity  to  contain  and  carry 
ofi'  the  water,  and  as  a  consequence  it  overflowed,  and  was 
•cast  in  large  and  injurious  quantities  upon  the  land  of 
plaintiff."  The  negligent  and  wrongful  constructing  of  the 
gutter  could  not  be  deemed  doing  what  was  necessary  to  the 
proper  improvement  of  the  street.  The  opinion  states  five 
propositions  as  to  the  liability  of  a  municipal  corporation  in 
respect  to  surface  waters  in  grading  its  streets.  The  fifth  is 
as  follows:  "  But  a  city  will  be  liable  if  it  collects  and  gathers 
surface  water  by  artificial  means,  such  as  sewers  and  drains, 
and  casts  it  upon  the  premises  of  another  in  increased  and 
injurious  quantities.  Such  an  act  amounts  to  a  positive  tres- 
pass." As  applied  to,  and  explained  by,  the  facts  of  the  case 
then  in  hand  the  proposition  was  correct,  though  as  a  general 
rule  applicable  to  a  landowner  in  improving  his  land  for  the 
purposes  for  which  such  land  is  ordinarily  used  it  may  be 
criticised  as  not  sufficiently  guarded  and  qualified.  The 
proper  qualification  of  it  is  given  at  the  end  of  the  opinion, 
in  stating  the  reason  for  the  defendant's  liability,  thus:  "  Hav- 
ing intercepted  the  natural  flow  of  this  water,  undertaken 
to  gather   up  and  conduct  it  in    another  direction   by   an 
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artificial  channel,  it  was  incumbent  on  the  city  to  use 
reasonable  care  to  do  this  in  such  a  way  as  not  to 
cause  a  positive  trespass  upon  the  lands  of  others.  To 
fail  to  do  this  is  negligence.  Such  was  the  fact  in  this 
case,  and  this  brings  it  within  the  cases  last  cited."  As 
*•*  thus  qualified  the  proposition  is  within  the  rule  in  the 
O'Brien  case,  for  that  rule  does  not  admit  of  a  landowner 
causing  damage  to  the  land  of  others  by  the  negligent  man-* 
ner  in  which  he  improves  his  own  land.  Rowe  v.  St.  Paul  etc. 
Ry.  Co.,  41  Minn.  384,  16  Am.  St.  Rep.  706,  was  a  case  of 
obstructing  and  setting  surface  waters  back  upon  plaintiff's 
land.  The  only  point  decided  was  that  a  landowner,  in 
improving  his  own  land,  is  not  obliged  to  provide  for  the 
passage  of  such  waters  as  previously  flowed  from  other  land 
upon  and  over  his  own.  Though  there  were  no  facts  in  the 
case  calling  for  it,  the  opinion  says,  speaking  of  an  owner's 
rights  with  respect  to  surface  water,  "  he  is  not  permitted  to 
collect  in  a  stream  or  body,  and  turn  it  upon  the  lands  of 
others,  to  their  injury";  citing  Hogenson  v.  St.  Paul  etc.  Ry. 
Co.,  31  Minn.  224,  and  Township  of  Blakely  v.  Deviiie,  36 
Minn.  53.  Follmann  v.  City  of  Mankato,  45  Minn.  457,  was, 
like  that  of  Pye  v.  City  of  Mankato,  36  Minn.  373,  1  Am.  St. 
Rep.  671,  a  case  of  negligence.  The  opinion  in  one  place 
lays:  "  If  the  result  of  improvements  actually  made  is  to  col- 
ect  such  water  in  a  stream,  and  turn  it  thereon  [on  the  land 
:>{  another],  to  the  damage  of  the  owner,  an  action  will  lie." 
This  expresses  more  nearly  than  language  found  in  any  other 
Dpinion  of  this  court  the  proposition  decided  by  the  court 
below  in  this  case.  But  it  was  not  necessary  to  the  decision 
of  the  case,  for  later  in  the  opinion  the  court,  after  referring 
to  certain  acts  of  negligence  on  the  part  of  defendant,  says: 
"And  in  respect  to  the  particular  injury  complained  of  the 
evidence  is  sufficient  to  show  that  it  was  due  to  an  invasion 
of  surface  water,  traceable  to  the  acts  and  negligence  above 
specified."  The  opinion  in  Beach  v.  Qaylord,  43  Minn.  476, 
contains  a  similar  unguarded  statement,  though  that  was  a 
case  where  the  injury  did  not  follow  as  a  necessary  incident 
to  the  owner's  proper  improvement  of  his  land.  The  action 
was  for  damage  to  plaintiff 's  premises  by  defendant  gather- 
ing  the  rainwater  falling  upon  the  roof  of  his  house  into  a 
gutter,  in  which  it  flowed  to  a  pipe,  which  discharged  it — of 
course,  in  a  stream — upon  the  ground  so  near  plaintiff's  line 
that  it  flowed  in  an  increased  quantity  at  that  point  upon  her 
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lot,  doing  damage.  It  was  found  as  a  fact  by  the  court  below 
that  there  was  no  apparent  necessity  for  so  doing,  in  the  ••• 
proper  improvement  and  enjoyment  of  defendant's  own  land, 
so  that  the  case  was  really  like  that  upon  which  the  court 
held  the  defendant  liable  in  O'Brien  v.  St.  PattZ,  25  Minn. 
331;  33  Am.  Rep.  470. 

From  this  review  of  the  cases  it  is  apparent  that  Jordan  v. 
■  St.  Paul  etc.  Ry.  Co.,  42  Minn.  172,  is  the  only  one  before  this 
court  in  which  was  distinctly  presented  for  decision  the  point 
involved  in  the  proposition  upon  which  the  trial  court  left 
this  case  to  the  jury.  For  the  sake  of  precision  we  will 
restate  the  question:  When  an  owner  improves  his  land  for 
the  purpose  for  which  such  land  is  ordinarily  used,  doing 
only  what  is  necessary  for  that  purpose,  and  being  guilty  of 
no  negligence  in  the  manner  of  doing  it,  is  he  liable  because, 
as  an  incident  of  so  improving,  surface  waters  accumulate 
and  flow  in  a  stream  upon  the  lands  of  others?  A  doubt  upon 
this  was  suggested  in  the  O'Brien  case.  But  on  more  mature 
consideration  we  are  of  opinion  that  the  owner  so  improving 
is  not  liable.  The  rule  stated  in  that  case  has  frequently 
been  quoted  in  other  cases  in  this  court,  and  its  correctness 
has  never  been  questioned;  and,  but  for  the  doubt  suggested 
in  that  case,  we  do  not  think  it  would  have  been  questioned 
that  a  case  like  this  comes  within  it.  One's  land  may  be 
incidentally,  even  seriously,  injured  in  value  and  usefulness 
by  the  proper  improvement  of  adjacent  land,  withdrawing 
from  it  surface  waters,  the  presence  of  which  may  improve 
its  fertility  and  value,  or  shedding  upon  it  surface  waters 
which  would  not  otherwise  go  there,  and  drowning  it,  or 
otherwise  impairing  its  value,  or  causing  such  waters  to 
remain  upon  it,  although  their  presence  may  render  it  com- 
paratively valueless,  and  no  action  will  lie.  When  the  injury 
is  incidental  to  the  proper  improvement  of  adjacent  land  it 
is  impossible  to  see  that  the  manner  in  which  such  improve- 
ment operates  to  cause  the  injury — whether  by  drawing  off 
the  waters,  or  setting  them  back  so  that  they  cannot  flow  off, 
or  causing  them  to  run  either  in  a  diffused  manner  or  in 
streams — can  make  any  difference  with  the  liability.  If  a 
man's  land  be  injured  to  the  extent  of  five  hundred  dollars 
by  surface  water  coming  upon  it  it  would  seem  illogical  and 
unreasonable  that  he  may  recover  if  it  comes  in  streams  but 
cannot  recover  if  it  come  in  a  diffused  manner.  The  test  of 
liability  must  be,  is  the  injury  incidental  to  another  man 
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doing  on  his  own  land  what  he  has  a  right  to  do,  i.  e.,  improve 
it  for  '•''  the  purpose  for  which  such  land  is  ordinarily  used, 
doing  what  is  necessary  for  that  purpose?  It  must,  however, 
be  understood  that  one  cannot  improve  his  own  land  by 
merely  transferring  waters  which  would  naturally  rest  upon 
it  to  the  land  of  another. 
Order  reversed. 

Vandebbubqh,  J.,  took  no  part  in  thiii  decision. 

SuRTAOB  Watbrs — Ltabilitt  Fob  Tc«king  on  Land  of  Adjaoimt  Pbo- 
PRIBTOB. — One  proprietor  may  turn  and  divert  surface  waters  from  his  land 
onto  the  lauds  of  another,  without  liability  for  so  doing:  Johnson  v.  Chicago 
etc.  R.  R.  Co.,  80  Wis.  641;  27  Am.  St.  Rep.  76,  and  note.  An  upper  owner 
may,  by  means  of  artificial  drains,  collect  surface  water  upon  his  land  and 
discharge  it  upon  the  land  of  the  lower  owner  at  a  single  point  which  is  the 
natural  watershed  of  both  tracts,  and  at  which  there  is  a  ditch  on  the  lower 
land,  although  a  larger  quantity  of  water  is  thus  discharged  at  that  point 
than  would  naturally  flow  there  by  surface  drainage,  provided  that  in  so 
doing  care  is  taken  not  to  cause  unnecessary  injury  to  the  owner  of  the 
lower  land:  Meixell  v.  Morgan,  149  Pa.  St.  415;  34  Am.  St.  Rep.  614,  and 
note  with  the  cases  collected.  But  see  Patoha  Toumshipv.  Hopkina,  131  Ind. 
142;  31  Am.  St.  Rep.  417,  and  note. 


Cooley  v.  Minnesota  Transfer  Railway  Co. 

[63  MlNNsaoTA,  827.] 

▲  Garnishmbnt  of  a  Warehouseman  Having  Personal  Property  of  thjb 
Defendant  in  His  Possession  charges  such  warehouseman  with  the 
responsibility  of  retaining  the  property  as  in  custody  of  the  law,  ih 
order  that  it  may  be  applied  to  the  satisfaction  of  the  debt  on  which 
the  garnishment  was  placed,  and  therefore  excuses  the  delivery  of  such 
property  to  the  owner  wl.ose  interest  therein  has  been  garnished. 

A  Pledge  Remains  Valid  Though  the  Pledged  Propertt  la  Given  Into 
THE  Possession  of  Anothbb  Having  No  Knowledge  of  Sunu  Pledqi, 
in  whose  name  it  is  shipped,  directed  to  the  pledgors  as  assignees,  if  an 
agent  of  the  pledgee  remained  in  charge  of  the  property  during  its  trans- 
portation,  and  it  waa  never  in  faot  restored  to  th«  possession  of  tha 
pledgors. 

Pledge  and  Garnishment. — If  a  pledge  is  effected  it  ia  not  necessary  that 
a  creditor  be  given  notice  thereof,  and  his  levy  of  a  garnishment  before 
he  has  sach  notice  cannot  give  him  a  lien  paramount  to  the  rights  of  the 
pledgee. 

A  Plbdob  Is  Not  Terminated  bt  a  Salb  of  thb  Pledged  Pbofbrtt  to 
THB  Plbooke  so  that  a  garnishment  levied  after  the  pledge,  and  before 
the  sale,  takes  precedence  orer  the  rights  of  the  pledgee  under  the  pledge, 
AM.  B/t.  Kmr.,  Vol.  XXXIX  -« 
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A.  D.  Polk  and  Henry  C.  Javies,  for  the  appellant 
•    John  C.  Bullitt^  Jr.,  for  the  defendant  railway. 

Moritz  Hnm  and  John  D.  O^Brien,  for  the  intervenor. 

•■•  Dickinson,  J.  Tliis  was  an  action  of  replevin  to  recover 
lorty-three  horses  and  mules  which,  in  the  course  of  transpor- 
tation by  rail  from  Deadwood,  Dakota,  to  St.  Paul,  had  been 
delivered  to  the  defendant,  the  transfer  railway  comi)any,  and 
unloaded,  and  left  in  its  yards.  The  possession  of  the  prop- 
erty by  the  railway  company  was  rightful,  at  least  until  it 
refused  to  deliver  it  to  the  plaintiff,  upon  his  demand,  on  the 
Jourteenth  day  of  April,  1891.  The  property  had  been  owned 
'ly  Cable  and  Chute  prior  to  March  20th  of  that  year.  The 
■flaintiflTs  asserted  right  to  recover  it  rests  upon  the  alleged 
feet  that  at  the  latter  date,  at  Deadwood,  Cable  and  Chute 
*•*  had  delivered  it  to  the  plaintiff  in  pledge,  to  secure  him 
lor  certain  indebtedness  and  liability  incurred  in  their  behalf, 
it  being  agreed  that  the  plaintiff  should  take  the  property  to 
JBt.  Paul,  and  dispose  of  it  for  his  reimbursement. 

The  railway  company  asserts  a  lien  upon,  and  right  to 
metain  possession  of,  the  property,  on  account  of  its  charges 
lor  feeding  and  caring  for  the  same  (amounting  to  four  hun- 
dred and  eighty-nine  dollars)  from  the  time  when  it  was 
received  by  it,  April  8th,  until  it  was  taken  by  the  plaintiff 
lin  this  action  of  replevin,  on  the  fifteenth  day  of  May. 

While  the  railway  company  was  so  holding  the  property, 
«nd  before  the  plaintiff  demanded  that  it  be  surrendered  to 
lim,  William  Hogan  had  commenced  an  action  on  contract 
t-gainst  Cable  and  Chute  for  the  recovery  of  fifteen  hundred 
hilars  and  interest,  and  had  caused  process  of  garnishment 
lo  be  served  upon  the  railway  company  on  account  of  its 
liolding  this  property,  which  Hogan  claimed  to  belong  to 
Cable  and  Chute.  During  the  pendency  of  this  action  of 
leplevin  Hogan  was  allowed,  upon  his  motion,  to  intervene, 
as  a  party  therein,  without  objection,  so  far  as  appears.  He 
had  then  recovered  judgment  in  his  action  against  Cable  and 
Chute.  His  contention  in  this  action  is  that  the  property 
belonged  to  Cable  and  Chute,  and  that  he  secured  a  lien 
thereon  by  virtue  of  the  garnishee  proceedings,  and  that  as 
to  him  the  alleged  pledge  to  the  plaintiff  was  invalid,  if  any 
4uch  pledge  was  made. 

The  plaintiff,  having  taken  the  property  by  virtue  of  the 
-process  in  this  action,  sold  the  same. 
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The  court,  deciding  the  case  without  a  jury,  found  that 
Cable  and  Chute  " pretended  or  attempted"  to  pledge  the 
property  to  the  plaintiff,  but  that  this  was  void  as  to  creditors, 
and  as  to  the  defendant,  and  that,  as  to  the  intervener  (Hogan) 
Cable  and  Chute  remained  the  absolute  owners.  Judgment 
was  allowed  in  favor  of  the  railway  company,  against  the 
plaintiff,  for  the  recovery  of  the  amount  of  its  charges  for 
keeping,  four  hundred  and  eighty-nine  dollars,  and  in  favor 
of  the  intervenor,  Hogan,  and  against  the  plaintiff,  for  the 
recovery  of  the  amount  of  his  (Hogan's)  judgment  against 
Cable  and  Chute.  This  appeal  by  the  plaintiff  is  from  an 
order  refusing  a  new  trial. 

A  chattel  mortgage  had  been  given  by  Cable  and  Chute  to 
the  plaintiff,  covering  some,  but  not  all,  of  the  property  here 
involved,  long  before  the  alleged  pledge.  We  deem  this  of 
little  importance,  "*  for,  if  we  could  ascertain  from  the  case 
what  part  of  this  property  was  included  in  the  mortgage,  it 
does  not  appear  what  was  the  viilue  of  thd  same.  The  plain- 
tiff's case  really  rests  upon  the  pledge,  rather  than  upon  the 
prior  mortgage. 

The  case,  as  between  the  plaintiff  and  the  railway  company, 
seems  plain,  irrespective  of  the  question  as  to  the  sufficiency 
and  effect  of  the  pledge.  When  the  plaintiff  demanded  pos- 
session of  the  property,  there  having  been  a  delay  of  several 
days  on  account  of  some  unadjusted  claim  of  charges  for 
transportation,  the  defendant  was  not  holding  the  property  in 
the  relation  of  a  carrier,  but  as  a  warehouseman,  and  such 
had  been  the  case  for  some  six  days;  and  in  the  mean  time, 
and  just  before  such  demand,  the  garnishment  had  been  made 
in  behalf  of  Hogan.  The  garnishment  legally  charged  the 
company  with  the  responsibility  of  retaining  the  property,  as 
in  tlie  custody  of  the  law,  in  order  that  it  might  be  applied 
to  the  satisfaction  of  Hogan's  debt,  if  he  should  succeed  ia 
maintaining  his  claim.  It  excused  the  company  from  deliver- 
ing the  property  to  the  plaintiff:  Drake  on  Attachments,  453; 
Stiles  V.  DaviSy  1  Black,  101.  Whether  goods  in  the  posses- 
sion of  a  common  carrier,  and  while  actually  in  transit,  may 
be  the  subject  of  garnishment,  we  do  not  consider.  We  do 
not  construe  the  finding  of  the  court  to  be  that  the  defendant 
retained  the  property  as  a  common  carrier. 

The  defendant  company  had  a  lien  upon  the  property  for 
its  proper  charges  for  keeping  it;  and  the  determination  of 
the  court,  awarding  a  recovery  therefor  against  the  plaintiff, 
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who  had  replevied  and  sold  it,  was  justified  by  the  evidence, 
and  was  in  accordance  with  the  law.  Whether  the  pledge  was 
complete  and  effectual,  or  not,  the  result,  in  this  particular 
would  be  the  same. 

Different  questions  are  presented,  as  between  the  plaintiff 
and  the  intervenor.  As  between  them,  the  question  is  one  of 
priority  of  rights.  If  the  pledge  to  the  plaintiff  was  complete 
and  effectual,  and  was  still  in  force  at  the  time  of  the  garnish- 
ment by  Hogan,  any  rights  which  the  latter  might  acquire  by 
the  garnishment  would  be  subordinate  to  those  of  the  plain- 
tiff as  pledgee. 

It  does  not  appear  on  what  ground,  or  for  what  reason,  the 
court  found  the  pledge  to  have  been  void  as  to  Hogan,  a  cred- 
itor of  Cable  and  Chute.  If  it  was  because  the  evidence  was 
deemed  insufficient  to  establish  the  fact  of  the  pledge  having 
been  made  at  Dead  wood,  '"  we  should  be  compelled  to  say 
that  the  court  had  failed  to  fully  appreciate  the  force  of  the  evi- 
dence; for,  as  we  read  it,  it  is  all  one  way,  and  was  of  such  a 
nature  as  to  forbid  any  other  conclusion  than  that  the  prop- 
erty was,  by  Cable  and  Chute,  actually  and  completely  deliv- 
ered to,  and  taken  possession  of,  by  the  plaintiff,  to  be  by  the 
latter  retained  and  disposed  of  for  his  reimbursement.  It 
may  be  supposed,  however,  that  the  court  considered  that  the 
circumstances  connected  with  its  transportation  to  St.  Paul 
avoided  or  terminated  the  pledge,  or  precluded  the  plaintiff' 
from  asserting  his  rights  as  a  pledgee,  as  against  Hogan. 
These  circumstances  were  as  follows: 

Cable  and  Chute  had  taken  the  property  to  Deadwood  pur- 
suant to  some  agreement  with  Streeter  &  Co.,  who  had  some 
contract  or  work  of  railroad  construction  there.  Cable  and 
Chute  had  a  subcontract  under  Streeter  &  Co.,  and  their 
agreement  with  Streeter  &  Co.  involved  an  undertaking  on 
the  part  of  the  latter  to  furnish  transportation  for  this  prop- 
erty to  Deadwood  and  back  to  St.  Paul.  Cable  and  Chute 
had  completed  their  contract,  so  that  they  were  entitled  to 
call  upon  Streeter  &  Co.  to  have  the  property  returned  to 
St.  Paul  without  expense  to  them.  When  the  property  was 
pledged  to  the  plaintiff,  his  agent,  who  had  it  in  his  posses- 
sion, arranged  with  Cable  and  Chute  to  conceal  this  fact  from 
Streeter  &  Co.,  lest  the  latter  should  refuse  to  abide  by  their 
agreement  to  have  it  transported  back  to  St.  Paul.  Hence 
the  shipment  was  made  in  the  name  of  Streeter  &  Co.,  and 
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Cable  and  Chute  were  named  as  consignees;  and  Streeter  <fe 
Co.  arranged  the  matter  of  transportation  so  that  no  charge 
was  made  therefor  to  the  plaintiff,  nor  to  Cable  and  Chute. 

This  did  not  avoid  or  terminate  the  pledge.  The  plaintiff 
employed  an  agent  who  remained  in  charge  of  the  property 
during  its  transportation  to  St.  Paul.  Tlie  possession  was 
never,  in  fact,  restored  to  Cable  and  Chute,  nor  do  they  appear 
to  have  ever  claimed  to  be  in  possession  after  they  delivered 
the  property  to  the  plaintiff.  As  between  those  parties,  it  is 
certain  that  the  pledge  remained  effectual.  Even  if,  after 
the  property  had  been  delivered  in  pledge  to  the  plaintiff,  the 
hitter  had  intrusted  it  again  to  the  pledgors  as  his  agents 
or  bailees  for  the  special  purpose  of  taking  it  to  St.  Paul  in 
his  behalf,  to  be  there  again  restored  to  him,  we  ••*  sui)pose 
that  the  pledge  would  remain  good.  The  possession  of  the 
original  pledgors,  as  the  agents  of  the  pledgee,  would  be  his 
possession:  Casey  v.  Cavaroc,  96  U.  S.  467.  But,  however 
that  may  be,  this  case  is  stronger  for  the  plaintiff  than  that 
just  supposed,  for  the  property  was  not,  in  fact,  redelivered 
to  the  pledgors,  but  remained,  uninterruptedly,  in  the  cus- 
tody of  the  plaintiff's  agent. 

The  fact  that  the  plaintiff,  for  the  purpose  above  stated, 
employed  the  names  of  Cable  and  Chute  as  consignees,  so  that 
it  might  appear  that  the  property  was  shipped  for  them,  did 
not,  as  we  have  said,  divest  the  plaintiff  of  his  pledge.  Neitiier 
did  it  subordinate  the  plaintiff's  rights,  as  pledgee,  to  the 
subsequent  claim  of  Hogan  under  the  garnishment,  or  estop 
the  former  from  claiming  the  preference  which  his  pledge 
secured  to  him.  There  is  no  registry  law  relating  to  the 
pledging  of  property.  If  the  pledge  was  effectual  it  is  not 
material  whether  Hogan  had  notice  of  it  or  not.  His  debt 
was  not  created  in  reliance  upon  any  appearance  of  continued 
possession,  or  of  absolute  title,  in  Cable  and  Chute,  by  reason 
of  their  being  named  as  consignees.  It  long  antedated  the 
transactions  here  in  question.  Nor,  even  if  the  concealment 
of  the  pledge  from  Streeter  &  Co.,  for  the  purpose  stated,  was 
a  fraud  upon  the  latter  it  would  not  affect  the  case  of  Hog:in. 
It  did  not  concern  him  in. any  way.  But  it  is  not  even  appar- 
ent that  the  concealment  was  a  fraud  upon  Streeter  &  Co. 
Their  agreement  to  secure  free  transportation  back  to  St.  Paul 
^as  not  discharged  by  the  pledging  of  the  property  to  the 
plaintiff.     In  brief,  the  pledge  to  the  plaintiff  was  valid,  and 
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was  prior  and  superior  to  any  rights  acquired  by  the  subse- 
quent garnishment,  and  there  is  nothing  in  the  case  to  estop 
him  from  asserting  his  superior  right. 

A  considerable  time  after  the  garnishment,  while  the  plain- 
tiflF  still  held  the  property,  it  seems  that  Cable  and  Chute 
sold  the  same  to  him  for  a  specified  price,  which  he  was  to 
apply  as  payment  on  the  indebtedness  to  him.  It  is  con- 
tended that  thereby  the  plaintiff  waived  and  lost  his  rights 
as  pledgee,  so  that,  by  reason  of  the  garnishment,  the  inter- 
venor's  rights  were  superior  to  any  remaining  in  the  plaintiff. 
We  cannot  so  hold.  The  transfer  of  the  legal  title,  for  a 
specified  price,  to  be  applied  on  the  debt,  was  not  inconsistent 
with,  and  did  not  divest  the  plaintiff  of,  the  essential  "* 
rights  which  he  already  had  under  the  pledge;  that  is,  the 
possession  of  the  property,  and  the  right  to  dispose  of  it  for 
the  satisfaction  of  his  debt.  That  right  still  remained,  as 
against  creditors  of  the  pledgor  who  might  have  secured 
attachments  subsequent  to  the  pledge.  It  may  be  that  the 
added  interest  which  the  sale  conferred — the  legal  title — was 
held  subject  to  the  intervening  garnishment,  and  that  the 
plaintiff  might  be  accountable  to  the  intervenor  for  the  value 
of  the  property  in  excess  of  the  debt,  if  there  was  any  such 
excess.     But  the  case  does  not  present  that  question. 

It  is  unnecessary  to  consider  whether  the  claim  of  the 
intervenor  was  a  proper  subject  of  litigation  in  this  action. 

As  between  the  plaintiff  and  the  defendant  railway  com- 
pany the  order  is  affirmed.  As  between  the  plaintiff  and 
the  intervenor  it  is  reversed. 

Vandbrbueqh,  J.,  did  not  take  part  in  this  decision. 


Attachment  of  Propertt  in  the  Hands  of  a  Warehouseman. — A 
warehouseman,  who  has  given  a  receipt  which  entitles  the  holder  to  the 
goods  stored  upon  presentation  thereof,  is  liable  to  an  attaching  creditor  of 
the  bailor,  if  he  surrenders  the  goods  to  a  holder  of  such  receipt,  who  pur- 
chased the  same  after  the  date  of  the  attachment:  Smith  v.  Picket,  7  6a.  104; 
50  Am.  Dec.  385. 

Pledge — Possession  of  Pledoeh  Article  by  Third  Person.— A  pledge 
is  not  impaired  when  the  possession  of  the  thing  has  been  passed  to  the 
pledgee,  and  has  not  been  parted  with,  except  to  a  third  person  agreed  on 
by  the  parties:  Peters  v.  Pacific  Guano  Co.,  42  La.  Ann.  690.  It  is  sufficient 
to  the  existence  of  a  symbolical  possession  by  the  pledgee  that  the  property 
is  in  the  possession  of  some  person  or  corporation  other  than  the  pledgor: 
Union  Trust  Co.  v.  Trumbull,  137  IlL  146.  See  the  extended  note  to  LucketU 
▼.  Townsend,  49  Am.  Dec  732. 
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Plkdob— FcRCHASB  BT  Pledobe.  — A  pledgor  may  lawfully  stipalate  that 
the  pledgee  may  purchase,  and  this  may  be  done  at  the  time  of  making  the 
pledge:  Appleton  v.  TurnbuU,  84  Me.  72.  See  the  extended  notes  to  Origgt 
T.  Day,  32  Am.  St.  Rep.  781,  and  Robinson  v.  Hurley,  79  Am.  Dec.  502; 
th«  oaw  of  Hill  v.  Finiyan,  77  Cal.  267;  11  Am.  St.  Eep.  279.  and  uota. 


O'Neill  v.  Johnson. 

[58  Minnesota,  439.] 
FbR  THi  Malicious  PitosKcuTiON  or  a  Civil  Action  without  probab!*- 

cause  an  action  will  lie. 

Plbadino. — Ih  AH  Action  Fob  Malicious  Pbosxcutiok  Malio  Is  a 
Fact  To  Bb  Plbapkd  as  such,  and  it  would  be  bad  pleading  to  set  forth 
the  evidence  to  establish  it. 

Malicioos  PRoaEoaTioN — Fleadinq. — A  Cohplaint  Atbbrino  that  tb«- 
defendant  instituted  a  civil  action  against  plaintiff  maliciously  and  with- 
out probable  cause,  and  that  plaintiff  was  indebted  to  the  defendant  ia 
no  sum,  and  liable  to  her  in  no  manner  whatever,  which  defendant  well 
knew,  and  that  plaintiff  necessarily  lost  time  and  performed  work  in 
defending  the  action,  and  employed  and  was  compelled  to  pay  attorneys 
in  such  defense,  states  a  cause  of  action. 

Dahaqbs,  Remote  For  Maliciou.«i  Prosecution. — An  allegation  that  by 
reason  of  a  garnishment  in  au  action  of  a  sum  due  the  defendant  therein,, 
which  sum  was  not  paid  to  him,  and  he  was  unable  to  p.ay  his  rent  and 
his  employees,  and  his  lease  was  canceled  by  his  landlord,  and  his  em- 
ployees left  his  service,  and  his  business  was  thereby  ruined  and  his 
prospects  blighted,  discloses  damages  too  remote  for  allowance  in  aa 
action  for  the  malicious  prosecution  of  the  former  suit. 

J.  M.  Burlingame,  for  the  appellant. 

McHale  and  Abell,  for  the  respondent. 

***  GiLFiLLAN,  C.  J.  The  court  below,  in  ordering  judgnnent 
for  defendant  on  the  pleaiiings,  undoubtedly  did  so  because 
it  considered  the  complaint  does  not  state  a  cause  of  action. 
The  statement  of  damage  recoverable  in  such  an  action  is  so 
obscured  by  statements  in  regard  to  damages  not  recoverable, 
because  too  remote  and  speculative,  that  we  suspect  the  court 
overlooked  the  former,  its  attention  being  wholly  directed  to 
the  latter. 

An  action  will  lie  for  maliciously  and  without  probable 
cause  prosecuting  a  civil  action,  whereby  damage  is  caused 
to  the  defendant  in  such  action: '3/cP/ier8on  v.  Runyon,  41 
Minn.  524;  16  Am.  St.  Rep.  727;  Burton  v.  St.  Paul  etc.  Ry. 
Co.,  33  Minn.  189;  Rachelman  v.  Skinmr,  46  Minn.  196. 

**•  In  an  action  for  malicious  prosecution,  malice  is  a  fact 
to  be  pleaded  as  such,  und  it  would  be  bad  pleading  to  set 
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forth  the  evidence  to  establish  it.  Want  of  probable  cause, 
though  made  up  of  a  question  of  fact  and  a  question  of  law, 
is,  like  many  other  composite  facts — such,  for  instance,  as 
title  to  property — a  fact  for  the  purpose  of  pleading,  and  may 
be  stated  directly. 

In  this  complaint  it  is  alleged  that  the  action  by  defendant 
against  plaiiitiif  was  instituted  maliciously  and  without  prob- 
able cause,  and  it  is  further  alleged  "  that  this  plaintiff  was 
indebted  to  the  defendant  in  no  sum,  and  liable  to  her  in  no 
manner  whatever,  which  defendant  well  knew,"  from  which 
facts,  as  matter  of  law,  there  was  no  probable  cause.  The 
termination  of  that  action  is  alleged,  and  also  that  plaintiff 
necessarily  lost  time  and  performed  work  in  and  about  the 
defending  said  action  in  the  sum  of  ten  dollars,  and  employed 
attorneys,  and  was  compelled  to  pay,  and  did  pay,  them  five 
dollars  for  their  services  in  the  defense  of  the  action.  These 
were  direct  and  proximate  damages  from  the  malicious  bring- 
ing of  the  action,  and  are  recoverable. 

The  complaint,  therefore,  states  a  cause  of  action. 

But  the  damages  predicated  on  the  allegations  that  by  rea- 
son of  the  garnishment  in  the  action  the  fifty-four  dollars 
was  not  paid  to  plaintiff's  firm,  and  because  it  was  not  paid 
they  were  unable  to  pay  their  rent  and  employees  in  their 
business,  and  because  they  were  unable  to  pay  their  rent  and 
employees  their  landlord  became  dissatisfied,  and  terminated 
and  canceled  their  lease,  and  their  employees  became  dissat- 
isfied, and  refused  to  work  for  them,  and,  as  a  consequence, 
their  business  was  ruined  and  their  prospects  blighted  are 
too  remote  and  speculative.  There  is  too  much  room  for  con- 
tingencies and  intervening  causes  between  the  garnishment 
of  the  fifty-four  dollars  and  the  alleged  injury  to  the  lirm's 
business  and  prospects  to  permit  of  the  latter  being  considered 
as  the  natural  and  proximate  result  of  the  former.  Whether 
it  was  the  result  of  the  former  at  all  must  necessarily  be 
arrived  at  by  conjecture  and  speculation:  dishing  v.  Seymour, 
30  Minn.  301;  Simvier  v.  City  of  St.  Paul,  23  Minn.  408; 
Swinfin  v.  Lowry,  37  Minn.  345;  Carsten  v.  Norihern  Pac.  R.  R. 
Co.,  44  Minn.  454;  20  Am.  St.  Rep.  589. 

**'  In  Goebel  v.  Hough,  26  Minn.  252,  the  injury  to  the  busi- 
ness was  the  direct,  immediate  result  of  the  wrongful  act. 

Judgment  reversed. 

VANDEBBURaH,  J.,  absent. 
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Malicious  PROSECxmoN  of  Civil  Suit — Whether  Actionablb. — An 
Actioa  for  damages  may  be  maintained  for  the  malicious  prosecution  of  m 
civil  action  without  probable  cause,  to  the  injury  of  the  defendant:  McPfier- 
aon  V.  Runyon,  41  Minu.  524;  16  Am.  St.  Kep.  727,  and  note;  Antcliffy.  June, 
81  Mich.  477;  21  Am.  St.  Rep.  533,  and  note;  Brooks  v.  Sanger,  69  Tex.  24. 
A  civil  suit,  no  matter  how  malicious  or  unfounded,  cannot  be  made  the 
ground  for  an  action  for  malicious  prosecution  and  the  recovery  of  damages 
unless  there  has  been  an  actual  interference  with  either  a  person  or  his  prop- 
erty: Nwcrota  v.  Otis,  152  Pa.  St  481;  34  Am.  St.  Rep.  669,  and  note.  See, 
also,  the  extended  notes  to  McCardle  v.  McGinley,  44  Am.  Rep.  346-348;  Wil- 
Hams  V.  Hunter, 'li  Am.  Dec.  599-603;  and  the  note  to  Frowman  v.  Smith,  12 
Am.  Dec.  268. 

Malicious  Prosecution — Pleading — Malice. — A  complaint  in  an  action 
for  malicious  prosecution  is  fatally  defective  unless  it  states  that  the  prose- 
cution  was  malicious,  and  that  plaintiff  was  acquitted:  Mooney  v.  Kennett,  19 
Mo.  551;  61  Am.  Dec.  576,  and  note.  Averments  of  malice,  of  want  of 
probable  cause,  and  of  the  final  determination  of  the  prosecution  are  gener- 
ally necessary  in  an  action  for  malicious  prosecution:  Turner  r.  Walker,  3 
Oill  &  J.  377;  22  Am.  Deo.  329,  and  not«. 


Fountain  v.  Menard. 

(53  Minnesota,  443.] 
A  PARTirBRSHip  Mat  Be  Formed  bt  Paroi.  to  Deal  in  Real  Estate. 

0.  Tessier  and  Benjamin  Davenport,  for  the  appellants. 

Day  and  Enches,  for  the  reBpondent. 

***  GiLFiLLAN,  C.  J.  The  complaint  in  this  action  was  so 
drawn  as  to  suggest  the  question  whether  the  plaintiff  was 
proceeding  on  **'  the  theory  of  a  partnership  between  the 
parties  to  deal  in  the  real  estate  or  of  an  attempt  merely  to 
create  a  trust  in  it.  It  does  allege  a  partnership  formed  for 
the  purpose;  and,  without  an  application  to  require  the  plain- 
tiflf  to  make  the  complaint  more  definite  and  certain,  or  to 
elect  on  which  theory  he  would  proceed,  he  had  a  right  to 
prove  any  cause  of  action  within  the  allegations  of  the  com- 
plaint, and,  as  there  were  enough  of  them  to  show  a  case  of 
partnership,  the  defendants'  motion  for  judgment  on  the 
pleadings  was  properly  denied.  From  the  evidence,  though 
it  also  pointed  to  the  two  theories  suggested  by  the  complaint, 
the  referee  might  fairly  find  that  a  partnership  to  buy,  im- 
prove, and  dispose  of  the  real  estate  was  formed.  The  right 
to  share  in  the  profits  or  losses,  if  any,  though  nothing  was 
expressly  agreed  on  with  respect  to  them,  would,  of  course, 
follow. 
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There  is  no  qaeetion  that  a  partnership  may  be  formed  by 
parol  to  deal  in  real  estate  {Hodge  v.  Tioitchell,  88  Minn.  391  ^ 
Newell  V.  Cochran,  41  Minn.  878),  and  we  see  no  reason  to 
doubt  that  one  may  be  formed  to  buy,  improve,  and  sell,  for 
joint  profit,  a  particular  piece  of  real  estate. 

Where  real  estate  is  acquired  in  a  partnership  business, 
and  for  its  purposes,  it  is  partnership  assets,  though  the  legal 
title  be  taken  in  the  name  of  one  of  the  partners;  and  in  clos- 
ing the  affairs  of  the  concern  the  court  may  convert  it  into 
personal  property  for  distribution  the  same  as  other  assets. 

There  was  no  prejudicial  error  in  admitting  evidence.  That 
in  relation  to  the  value  of  the  property  and  of  alleged  extra 
work  of  plaintiff  was  immaterial,  but  no  finding  of  fact  is 
based  upon  it,  and  manifestly  it  could  have  had  no  influence 
upon  the  findings  as  made. 

Order  affirmed. 

VAi^DERBURaH,  J.,  took  DO  part  in  the  decision 


A  Parthkrship  For  Butixo  and  Sbllimo  Lands  For  Profit  Mat  Bb 
Creatbd  by  Parol:  Speger  t.  Desjardina,  144  111.  641;  36  Am.  St  Rep. 
473,  and  note.  See  a  full  disoasaion  of  this  question  in  the  extended  notes 
to  McCormick't  Appeal,  98  Am.  Deo.  197,  and  Oreent  v.  Qreene,  13  Am.  Deo. 
647. 


Jefferson  v.  Asoh. 

[68  Minnesota,  446.] 
OoiTTRAcrr  Fob  thb  Benbfit  or  a  Third  Person,  Whk»  Void. — If,  in  a 

contract  between  two  persons,  one  promised  the  other  to  do  some  thing 
for  the  benefit  of  a  third  person,  and  the  promise  has  no  relation  to  the 
thing  to  be  done,  nor  to  the  stranger  to  be  benefited,  he  cannot,  by 
action,  enforce  such  promise.  When  there  is  nothing  but  a  promise,  no 
consideration  from  the  stranger,  and  no  duty  or  obligation  to  him  on 
the  part  of  the  promisee,  he  cannot  sue  upon  it. 

Owen  Morrie,  for  the  appellants. 

F.  W.  Zollman,  for  the  respondent. 

*^  GiLFiLLAN,  C.  J.  The  Boston  Northwest  Real  Estate 
Company  owned  a  lot  on  Sixth  street,  St.  Paul,  with  two 
buildings  standing  on  it,  and  let  it  to  George  Benz  for  the  term 
of  five  years  from  May  1,  1889,  and  about  three  years  there- 
after he  sublet  it  for  the  remainder  of  his  term  to  Smith  &  Co. 
Afterwards    Smith  &  Co.  entered  into  a  contract  wi^    th» 
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defendant  Leithauser  to  make  certain  alterations  and  repairs, 
and  the  defendants,  Leithauser  as  principal,  and  Asch  and 
Boldthen  as  sureties,  executed  a  bond,  in  which  they  acknowl- 
edged themselves  to  be  indebted  to  George  Benz,  "  for  the  use 
of  the  Boston  Northwest  Real  Estate  Company,"  "and  all 
persons  who  may  do  work  or  furnish  material "  pursuant  to 
said  contract,  "to  be  paid  to  the  said  George  Benz,  his  execu- 
tors, administrators,  or  assigns,  for  the  said  use,"  and  v/hich 
was  conditioned  to  be  void  if  Leithauser  should  pay  "all  just 
claims  for  all  work  done  and  to  be  done,  and  all  materials 
furnished  and  to  be  furnished,  pursuant  to  said  contract,  and 
in  the  execution  of  the  work  therein  provided  for,  as  they 
shall  become  due,  and  shall  indemnify  and  save  harmless 
said  George  Benz  and  said  Boston  Northwest  Real  Estate 
Company  from  all  mechanics'  liens,"  etc.,  and  "indemnify 
and  save  harmless  the  said  George  Benz  from  all  claims 
of  whatever  description  which  may  arise  from,  in,  or  about 
said  work,  alterations,  and  repairs." 

The  plaintiffs  having  furnished  materials  to  the  contractor 
for  the  purposes  of  the  contract  bring  this  action  on  the 
bond  to  recover  the  price  thereof. 

The  court  below  sustained  a  demurrer  to  the  complaint. 

From  the  seals  to  this  bond  there  arises  the  presumption 
of  a  sufficient  consideration  to  sustain  it  between  the  parties 
to  it. 

The  cases  in  which  one  not  a  party  to  a  contract  may  sue 
upon  a  promise  in  it  for  his  benefit  were  at  one  time  limited 
to  contracts  not  under  seal,  and  this  court,  in  stating  the 
law  on  the  subject,  in  Follansbee  v.  Johnson^  28  Minn.  811, 
expressed  **•  that  limitation;  but  the  distinction  in  this 
respect  between  contracts  by  specialty  and  simple  contracts 
has  not  in  the  later  authorities  been  adhered  to,  and  may 
now  be  regarded  as  abandoned.  If  there  ever  was  any  rea- 
son for  the  distinction,  it  could  only  have  been  a  technical 
one,  which  no  longer  has  any  merit  to  commend  it,  and  we 
do  not  think  we  ought  to  recognize  it. 

Though  this  seems  intended  as  a  mere  bond  to  indemnify 
and  save  the  obligee  named  harmless,  that,  and  not  any  inci- 
dental benefit  that  might  accrue  to  others  not  parties  to  it, 
being  the  primary  purpose  of  its  stipulations  and  promises,  we 
will  treat  it,  because  on  both  sides  it  is  so  presented  here,  as 
though  such  primary  purpose  were  to  secure  payment  to  the 
})ersons  doing  work  or  furnishing  material  under  the  contraot 
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mentioned  in  it  In  considering  the  question  presented  we 
must  lay  aside,  as  having  no  bearing  upon  it,  the  cases  of 
official  or  statutory  bonds  required  or  authorized  for  the  bene- 
fit or  security  of  persons  not  named  as  obligee,  a  nominal 
obligee  being  named,  and  where  the  statute  expressly,  or 
by  implication,  authorizes  such  persons  to  sue  upon  them. 
Instances  of  such  are  sheriffs'  bonds,  probate  bonds,  bonds 
authorized  by  the  mechanic's  lien  law  in  General  Statutes  of 
1878,  chapter  90,  and  such  as  were  considered  in  "City  of  St. 
PavX  V.  Butler^  30  Minn.  459,  and  Morion  v.  Power,  33  Minn. 
621. 

As,  so  far  as  appears  by  the  complaint,  Benz  could  not  be 
liable  to  pay  for  the  work  done  and  materials  furnished  in 
fulfilling  the  contract  to  repair,  and  as,  under  the  law  then 
in  force,  his  interest  in  the  property  could  not  be  subject  to  a 
lien  therefor,  it  was  legally  a  matter  of  indifference  to  him 
whether  the  work  and  materials  were  paid  for  or  not.  He 
had  no  duty  in  respect  to  it.  And  the  question  comes  to  this: 
Where,  in  a  contract  between  two  persons,  one  promises  the 
other  to  do  some  thing  for  the  benefit  of  a  stranger  to  the  con- 
tract, and  the  promisee  has  no  relation  to  the  thing  to  be 
done,  nor  to  the  stranger  to  be  benefited,  can  such  stranger 
bring  an  action  to  enforce  the  promise? 

In  some  of  the  text-books  and  decisions  it  is  stated  gener- 
ally "that,  where  one  person  makes  a  promise  to  another  for 
the  benefit  of  a  third  person,  that  third  person  may  maintain 
an  action  upon  it."  But  we  do  not  think  there  is  a  case  to  be 
found  in  which  such  an  action  was  sustained  upon  a  bare 
promise,  with  no  other  circumstances  to  **®  justify  an  excep- 
tion to  the  general  rule  that  an  action  upon  contract  can  be 
maintained  only  where  there  is  privity  of  contract  between 
the  parties.  In  Lawrence  v.  Fox,  20  N.  Y.  268 — the  most  con- 
spicuous and  most  thoroughly  reasoned  case  in  New  York 
sustaining  an  action  by  a  stranger  to  a  contract — the  promisee 
owed  the  debt  which  the  promisor  agreed  to  pay,  and  loaned 
him  the  money,  which  he  agreed  to  pay  to  the  promisee's 
creditor. 

Thorp  V.  Keokuk  Coal  Co.,  48  N.  Y.  253,  was  a  case  where 
the  grantee  in  a  conveyance  of  real  estate  assumed  to  pay  a 
mortgage  resting  on  it  to  secure  a  debt  of  the  grantor.  In 
the  syllabxis  to  the  case  it  is  stated  that  it  overrules  King  v. 
Whitely,  10  Paige,  465,  but,  as  we  read  the  opinion,  it  goes  no 
further  than  to  question  the  reason  given  by  the  chancellor 
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in  the  latter  case  for  sustaining  an  action  in  such  a  case  when 
it  can  be  sustained.  The  case  in  10  Paige  was  one  where  the 
grantee  in  a  conveyance  assumed  to  pay  a  mortgage  on  real 
estate  for  which  the  grantor  was  not  personally  liable.  It 
was  held  that  the  creditor  could  not  recover  of  the  grantee. 
The  chancellor  stated  as  the  principle  upon  which  a  creditor 
can  recover  from  a  grantee  so  assuming  to  pay  a  debt  of  the 
grantor  that  a  creditor  is  entitled  to  be  subrogated  to  securities 
for  the  debts  held  by  a  surety,  and  that  between  the  grantor 
and  the  grantee  in  such  case  the  latter  becomes  the  principal 
debtor  and  the  former  surety.  Another  and  simpler  reason 
might  have  been  given,  to  wit,  that  where  one  delivers  to,  or 
leaves  in  the  hands  of,  another  a  fund  with  which  to  satisfy 
an  obligation  of  the  former  a  duty  in  the  nature  of  a  trust  is 
thereby  created.  The  decision  in  10  Paige  was  followed  in 
Trotter  v.  Hughes^  12  N.  Y.  74,  62  Am.  Dec.  137,  and  approved 
in  Garnsey  v.  Rogers,  47  N.  Y.  233;  7  Am.  Rep.  440. 

In  Vrooman  v.  Turner,  69  N.  Y.  280,  25  Am.  Rep.  195,  simi- 
lar in  its  facts  to  the  case  of  Kmg  v.  Whitely,  10  Paige,  465, 
the  court  go  over  the  whole  ground,  recognize  the  decision  in 
Lawrence  v.  Fox,  20  N.  Y.  268,  and  hold  the  two  decisions 
consistent,  and  follow  that  in  10  Paige.  It  lays  down  this 
rule:  "To  give  a  third  party,  who  may  derive  a  benefit  from 
the  performance  of  the  promise,  an  action  there  must  be: 
1.  An  intent  by  the  promisee  to  secure  some  benefit  to 
the  third  party;  and  2.  Some  privity  between  the  two — 
the  promisee  and  the  party  to  be  benefited — and  some  obli- 
gation or  duty  from  the  former  to  the  latter  which  would 
give  him  a  legal  or  equitable  claim  to  the  benefit  of  the 
***  promise,  or  an  equivalent  from  him  personally."  "  Tiiere 
must  be  either  a  new  consideration,  or  some  prior  right  or 
claim  against  one  of  the  contracting  parties,  by  which  he  has 
a  legal  interest  in  the  performance  of  the  agreement";  and 
"  there  must  be  some  legal  right,  founded  upon  some  obliga- 
tion of  the  promisee,  in  the  third  party,  to  adopt  and  claim 
the  promise  as  made  for  his  benefit."  In  some  cases  near 
relationship,  as  of  father  and  daughter,  or  uncle  and  nephew, 
has  been  held  to  supply  the  place  of  a  strictly  legal  right  iik 
the  third  party.  Button  v.  Poole^  1  Vent.  318,  and  Felton  v. 
Dickinson,  10  Mass.  287,  are  instances  of  such.  To  enforce 
such  a  promise  in  favor  of  a  third  party,  where  there  is  no 
obligation  to  benefit  him  on  the  part  of  the  promisor  or 
promisee,  nor  any  thing  such  m  near  relationship,  nor  any 
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consideration  from  the  third  party,  would  be  much  like  en- 
forcing an  intended  gift  or  gratuity.  Vrooman  v.  Turner,  69 
N.  Y.  280,  25  Am.  Rep.  195,  settled  the  law  in  New  York,  as  the 
<lecision,  though  subsequently  referred  to  with  approval  (see 
Wilbur  V.  Warren,  104  N.  Y.  193;  Litchfield  v.  Flint,  104  N.  Y. 
548;  Comley  y.  Dazian,  114  N.  Y.  161;  Lorillard  v.  Clyde,  122 
N.  Y.  498;  Durnherr  v.  Eau,  135  N.  Y.  219),  has  never  since 
been  questioned. 

The  question  was  considered,  and  the  cases  in  Massachu- 
setts summed  up,  in  an  able  and  exhaustive  opinion  by  Met^ 
calf,  J.,  in  Mellen  ▼.  Whipple,  1  Gray,  317.  That  was  the  case 
of  an  agreement  by  a  grantee  of  real  estate  to  pay  a  mortgage 
for  which  the  grantor  was  not  personally  liable.  It  was  held 
the  creditor  could  not  recover  from  the  grantee.  The  court 
attempts  to  classify  the  cases  in  that  state,  in  which  one  not 
«  party  to  the  promise  has  been  permitted  to  sue  upon  it. 
The  classification  may  be  briefly  stated  as:  1.  Cases  where 
the  defendant  has  in  his  hands  money  which,  in  equity  and 
good  conscience,  belongs  to  the  plaintiff;  as  if  A  put  money 
or  property  in  the  hands  of  B  as  a  fund  from  which  A's 
creditors  are  to  be  paid,  and  B  has  proniised,  expressly  or 
impliedly,  to  pay  such  creditors;  2.  Cases  where  a  near  rela- 
tionship, as  father  and  child,  or  uncle  and  nephew,  exists 
betweeti  the  promisee  and  the  person  to  be  benefited;  3.  The 
■cases  of  which  Brewer  v.  Dyer,  7  Cush.  337,  is  an  instance,  in 
which  the  defendant  agreed  **•  with  a  lessee  of  premises  to 
take  the  lease  and  pay  the  rent  to  the  lessor,  and  entered 
with  the  knowledge  of  the  lessor,  paid  him  the  rent  for  a 
year,  and  then  left  before  the  term  expired. 

We  have  referred  so  fully  to  the  decisions  in  New  York 
and  Massachusetts,  because  in  those  states  the  question  has 
more  frequently  arisen,  and  been  more  ably  and  thoroughly 
discussed,  than  elsewhere  in  this  country. 

There  has  been  no  decision  of  this  court  at  variance  with 
the  rule  as  held  in  those  two  states.  In  every  case  but  one 
the  promise  was  to  pay  a  debt  of  the  promisee,  and  a  fund 
was  either  left  or  put  in  the  hands  of  the  promisor  for  the 
purpose.  That  one  case  was  decided  in  a  line  with  the  rule 
held  in  Vrooman  v.  Turner,  69  N.  Y.  280,  25  Am.  Rep.  195, 
and  Mellen  v.  Whipple,  1  Gray,  317.  A  grantee  of  real  estate 
had  assumed  a  mortgage  debt,  for  which  the  grantor  was  not 
personally  liable.  It  was  held  the  creditor  could  not  recover 
from  the  grantee:  Brown  v.  Stillman,  43  Minn.  126. 
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Without  undertaking  to  lay  down  a  general  rule  defining 
when  a  stranger  to  a  promise  between  others  may  sue  to 
enforce  it,  we  are  prepared  to  say  that  where  there  is  nothing 
but  the  promise,  no  consideration  from  such  stranger,  and  no 
duty  or  obligation  to  him  on  the  part  of  the  promisee,  he  can- 
not sue  upon  it 

Such  is  this  case. 

Order  affirmed. 

Vandbrbuuoh,  J.,  took  no  part  in  the  decision. 

CoRTBAon  Fob  thb  Bbhxvit  ov  a  Third  Psbsoit. — ^Thii  question  will 
be  found  fully  discussed  in  LUuunum  r.  EttaU  tff  Mcrou,  98  Mieh.  178;  ante, 
p.  628,  and  extended  note. 
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"Wats»n  v.  Camden  and  Atlantic  R  R.  Co. 

[55  Nbw  Jersey  Law,  125.] 
Oarrieks— Neoliobnci— DuTT  o»  Passknoeb  to  AmciPATK  Danobb 
Fkom  Buy  aw  at  Horss. — A  passenger  entitled  to  safe  transportatioa 
over  a  railroad  and  connecting  ferry,  who,  upon  invitation  from  the 
railroad  company,  passes  from  the  ferryboat  by  a  Tehicle-way,  and 
while  so  doing  is  struck  and  injured  by  a  wild  and  uncontrolled  run- 
away horse  belonging  to  the  company,  is  not  guilty  of  contributory 
negligence  so  as  to  prevent  recovery.  In  such  case  the  passenger  is  not 
bound  to  anticipate  the  career  of  such  horse. 

Action  to  recover  damages  for  personal  injury.  G.  S. 
Watson,  the  plaintiff  in  error,  was  a  passenger  by  the  defend- 
ant railroad  company  from  Philadelphia  to  the  city  of  Berlin, 
in  New  Jersey.  He  crossed  tlie  Delaware  river  upon  a  ferry- 
boat operated  by  the  company  in  connection  with  its  railway. 
This  boat  contained  an  open  passageway  for  vehicles  and 
animals,  and  the  plaintiff  was  invited  by  the  employees  of  the 
company  to  pass  from  the  boat  upon  such  way.  While  doing 
80,  an  uncontrolled  horse  belonging  to  the  company,  having 
escaped  from  his  stable  some  distance  from  the  ferry,  ran 
wildly  through  an  open  gate  into  the  ferry-house,  sprang  into 
the  vehicle-way,  and  struck  and  injured  the  plaintiff  before 
he  could  form  and  execute  a  plan  of  escape.  Upon  the  trial 
a  judgment  of  nonsuit  was  rendered  against  the  plaintiff,  and 
he  brought  the  case  to  the  appellate  court  by  writ  of  error. 

John  W.  Wescottj  for  the  plaintiff  in  error. 

8.  H.  Qrey,  for  the  defendant  in  error. 

(624) 
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i«T  'pjjQ  Chancellor.  The  proofs  satisfactorily  establistt 
that  the  plaintiff  was  practically  invited  by  the  defendant's- 
employees  to  pass  from  the  boat  by  the  vehicle-way.  The; 
northerly  passenger  exit  was  closed.  The  southerly  exit  was; 
***  narrow.  When  the  boat  was  made  fast  to  the  bridge,, 
although  there  were  no  animals  or  vehicles  upon  it,  a  gang- 
plank, or  slide,  was  drawn  to  it  from  the  bridge,  and  the 
vehicle-way  gate,  behind  which  there  was  a  waiting  crowd, 
was  thrown  op^n,  as  though  a  signal  to  the  crowd  to  pass  off 
that  way. 

The  plaintiff  was  among  the  first  of  those  who  availed 
themselves  of  this  offered  exit. 

The  use  for  which  the  way  he  took  was  designed  was  the- 
transfer  of  controlled  animals  and  vehicles  to  and  from  the 
boat.  Passage  over  it  brought  to  him  knowledge  of  its  cus- 
tomary use,  and  suggested  a  prudent  watchfulness  against 
the  dangers  attendant  upon  that  use.  In  other  words,  it  was 
a  place  of  obvious  danger  from  a  certain  use,  against  which  it 
was  the  plaintifi's  duty  to  guard,  and  the  invitation  to  pass 
that  way  did  not  absolve  him  from  the  reasonable  perform-- 
ance  of  his  duty  in  this  respect.  But  the  duty  did  not  • 
extend  to  dangers  from  causes  ab  extra  that  use,  such  as  the 
rapid,  uncontrolled  career  of  a  wild  horse,  whose  course  was- 
undirected,  irregular,  and  regardless  of  any  way,  and  who,  as 
he  madly  ran  at  random,  happened  to  spring  over  the  end  of 
the  bow  to  the  place  where  the  plaintiff  was  injured.  We 
think  that  it  was  not  the  plaintiff's  duty  to  anticipate  use  of  th» 
driveway  by  a  runaway  horse  of  the  defendant,  and,  speaking; 
with  more  particularity,  to  anticipate  the  bolting  of  such  a 
horse  over  the  end  of  the  bow  into  the  driveway.  I  am  satis- 
fied that  this  case  is  within  the  reasoning  of  the  well-con- 
sidered case  of  the  New  York  etc.  R.  R.  Co.  v.  Ball^  53  N.  J.  L. 
283,  which  cannot  fail  to  elicit  approval. 

It  is  not  perceived  that  there  was  negligence  upon  the  part 
of  the  plaintiff  which  contributed  to  the  injury  of  which  hft 
complains.  Hence,  we  are  of  opinion  that  he  was  improperly- 
nonsuited. 

The  judgment  below  must  be  reversed,  that  a  venire  de  novo 
may  issue.  

CowTRiBnTOBT  NwJMOiKOB— DoTT  TO  Akticipat*  Accipikt  — One  {• 

not  bound  to  guard  agi^iiut  tba  waut  of  ordinary  care  oo  th«  part  of  anotliert 

Brown  r.  Lynn,  31  Pa.  St.  610;  72  Am.  De«.  768.     Tb<t  failure  to  ^ke  cer. 

tain  precautions  will  not  be  regarded  as  aegligeuce  on  tbe  pait  of  th«>  plmu- 

AH.  ttt.  Bbp-  Vou  XXXIX.  -40 
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'tis  if,  nnder  all  the  circumstances  of  the  case,  a  person  of  onlinary  care  and 
"prudence  would  hare  been  justified  in  omitting  to  use  them:  Cleveland  etc 
Jt.  R.  Co.  ▼.  Crawford,  24  Ohio  St.  631;  15  Am.  Rep.  633.  This  questioo 
is  diacusMd  in  tb«  Azteuded  note  to  Fretr  v.  Camtronf  55  Am.  Dec.  672. 


ItfoNMouTH  Park  Assn.  v.  Wallts  Iron  Works. 

[55  Nbw  Jersey  Law,  132. J 
foifTRACTS — Construction. — A  written  contract  shonld  be  constraed  accord* 
ing  to  the  obvious  intention  of  the  parties,  notwithstanding  clerical 
errors  or  omissions  therein  which  cau  be  corrected  by  perusing  the 
whole  instrument. 

^AMAUES — Whkn  Liquidated  and  When  a  Penalty. —In  determining 
whether  a  sum,  which  contracting  parties  have  declared  payable  on 
default  in  the  performance  of  their  contract,  is  to  be  d..emed  a  penalty 
or  liquidated  damages  the  agreement  of  the  parties  as  ascertained  from 
"the  whole  iustrumeut,  if  fair,  must  controL  If  they  have  provided  for 
larger  damages  than  the  law  permits,  or  have  provided  for  the  same 
-damages  on  the  bre<ich  of  any  one  of  several  stipulation«,  when  the  loss 
resulting  from  such  breaches  must  clearly  differ  in  amouut,  or  have  named 
an  excessive  sum  in  a  case  where  the  real  damages  are  certain  or 
readily  reducible  to  certaiuty  by  proof  before  a  jury,  or  a  sum  which 
it  would  be  unconsciouable  to  award,  under  any  of  these  conditions  th« 
sum  designated  is  deemed  a  penalty. 

XiQuiDATBD  Damages  OB  Penalty.— If  it  i«  doubtful  ^rora  the  whole  agree- 
ment whether  a  sum  named  therein  is  intended  as  a  penalty  or  as  liqui* 
dated  damages  it  should  be  construed  as  a  penalty,  because  the  law 
favors  mere  indemnity. 

Liquidated  Damages. — When  damages  sustained  by  the  breacb  of  a  single 
stipulation  in  a  contract  are  uncertain  in  amount,  and  not  readily  sus* 
ceptible  of  proof,  then  if  the  parties  have  expressly  agreed  upon  a  sum 
as  the  measure  of  compensation  for  the  breach,  and  that  sum  is  not 
disproportionate  to  the  presumable  loss,  it  may  be  recovered  aa  liqui* 
dated  damages. 

Xiquidated  Damages. — Stipulations  for  specified  or  liquidated  damages  on 
the  breach  of  a  contract  to  build  within  a  limited  time  are  enforceable. 

SuiLDiNO  CoNTKACi'S — Letter  AS  EVIDENCE. — In  an  action  to  recover 
nnder  •  building  contract,  a  letter  written  by  the  chief  engineer  of  the 
builder  after  the  completion  of  the  work,  and  after  the  writer  had  left 
the  amploy  of  the  builder,  and  without  notice  to  hitn,  is  not  admissible 
In  OTidence  as  a  decision  of  a  matter  concerning  the  work,  which,  nnder 
the  terms  of  the  contract,  was  to  b«  left  to  the  decision  of  the  chief 
engineer  of  such  builder. 

XtriLDiNO  Contracts — Construction. — When  a  building  contract  provides 
that  final  payment  thereunder  is  to  be  made  on  the  contractor's  furnish- 
ing satisfactory  evidence  that  no  liens  or  unsatisfied  claims  exist  on  the 
work,  the  fact  that  no  claims  have  been  filed  against  it  within  one  year 
After  filing  such  contract  afforda  the  required  evidence. 
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Action  to  recover  final  payment  under  a  building  contract. 
Judgment  for  plaintiff,  and  the  defendant  prosecutes  a  writ 
of  error  to  this  court.    The  following  is  a  copy  of  the  contract: 

"Articles  of  agreement  made  and  concluded  this  first  day  of 
October,  a.  d.  1889,  by  and  between  the  Wallis  Iron  Works, 
a  corporation  of  New  Jersey,  of  the  first  part,  and  the  Mon- 
mouth Park  Association  of  the  second  part: 

*'  Witnesseth,  That  for  and  in  consideration  of  the  covenanta 
and  payments  hereinafter  mentioned,  to  be  made  and  per- 
formed by  the  said  party  of  the  second  part,  the  said  party 
of  the  first  part  doth  hereby  covenant  and  agree  to  furnish  all 
the  labor  and  materials,  and  perform  the  work  necessary  to 
complete  in  the  most  substantial  and  workmanlike  manner, 
to  the  satisfaction  and  acceptance  of  the  chief  engineer  of  the 
said  party  of  the  second  part,  a  grand-stand  at  the  racecourse 
of  said  party  of  the  second  part,  at  Monmouth  park,  Mon- 
mouth county.  New  Jersey,  excepting  the  necessary  exca- 
vation and  incidental  thereto,  the  said  work  to  be  finished  as 
described  in  the  approved  plans  and  following  specifications, 
and  agreeably  to  the  directions  received  from  the  said  chief 
engineer,  on  or  before  the  first  day  of  March,  1800.  In  case 
the  said  party  of  the  first  part  shall  fully  and  entirely,  and 
in  conformity  to  the  provisions  and  conditions  of  this  agree- 
ment, perform  and  complete  the  said  work,  and  each  and 
every  part  and  appurtenance  thereto,  within  the  time  herein- 
before limited  for  such  performance  and  completion,  or  within 
such  further  time  as  in  accordance  with  the  provisions  of  this 
agreement  shall  be  fixed  or  allowed  for  such  performance  and 
completion,  the  said  party  of  the  first  part  shall  and  will  pay 
to  the  said  party  of  the  second  part  the  sum  of  one  hundred 
dollars  for  each  and  every  day  that  they,  the  said  party  of  the 
first  part,  shall  be  in  default,  which  said  sum  of  one  hundred 
dollars  per  day  is  hereby  agreed  upon,  fixed,  and  determined 
by  the  parties  hereto  as  the  damages  which  the  party  of  the 
second  part  will  suffer  by  reason  of  such  default,  and  not  by 
way  of  penalty.  And  the  said  party  of  the  second  part  may 
and  shall  deduct  and  retain  the  same  out  of  any  moneys 
which  may  be  due,  or  become  due,  to  the  party  of  the  first 
part  under  this  agreement. 

"  SPECIFICATION. 

"The  entire  work  to  be  constructed  and  finished  In  every 
part  in  a  good,  substantial,  and  workmanlike  manner,  accord- 
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ing  to  the  accompanying  drawings  and  specifications,  to  the 
full  extent  and  meaning  of  the  same,  and  to  the  entire  satig- 
faction,  approval,  and  acceptance  of  the  chief  engineer  and 
owners  of  the  said  party  of  the  second  part;  and  under  the 
supervision  and  direction  of  such  agent  or  agents  as  they  may 
appoint.  Additional  detail  and  working  drawings  will  be 
furnished,  in  exemplification  of  the  foregoing,  from  time  to 
time,  as  may  be  required;  and  it  is  distinctly  understood  that 
all  such  additional  drawings  are  to  be  considered  as  virtually 
embraced  within,  and  forming  part  of,  these  specifications. 
Figured  dimensions  shall  in  all  cases  be  taken  in  preferenco 
to  scale  measurements. 

"The  said  engineer  shall  have  the  right  to  make  any  alter- 
ations, additions,  or  omissions  of  work  or  materials  herein 
specified,  or  shown  on  the  drawings,  during  the  progress  of 
the  structure,  that  he  may  find  to  be  necessary,  and  the  same 
shall  be  acceded  to  by  the  said  party  of  the  first  part,  and 
carried  into  efiect,  without  in  any  way  violating  or  vitiating 
the  contract.  If  any  additions,  alterations,  or  omissions  are 
made  in  the  structure  during  the  progress  of  the  work  the 
value  of  such  shall  be  decided  by  the  said  chief  engineer,  who 
shall  make  an  equitable  allowance  for  the  same,  and  shall 
add  the  amount  of  said  allowance  to  the  contract  price  of  the 
work,  if  the  cost  has  been  increased;  or  shall  deduct  the 
amount,  if  the  cost  has  been  lessened,  as  he,  the  said  chief 
engineer,  may  deem  just  and  equitable. 

"  The  said  party  of  the  second  part  will  pay  for  no  extra 
work  or  material  unless  ordered  in  writing  by  them  through 
their  treasurer. 

"Any  disagreement  or  difference  between  the  parties  to  this 
contract,  upon  any  matter  or  thing  arising  from  these  specifi- 
cations, or  the  drawings  to  which  they  refer,  or  to  the  contract 
for  the  work,  or  the  kind  or  quality  of  the  work,  required 
thereby,  shall  be  decided  by  the  said  chief  engineer  of  the 
party  of  the  second  part,  whose  decision  and  interpretation 
of  the  same  shall  be  considered  final,  conclusive,  and  binding 
upon  both  parties. 

"All  materials  and  labor  used  throughout  the  structure 
must  be  of  the  best  of  their  several  kinds,  and  subject  to  the 
approval  of  the  chief  engineer. 

"  The  said  chief  engineer  shall  have  full  power  at  any  time 
during  the  progress  of  the  work  to  reject  any  materials  that 
he  may  deem  unsuitable  for  the  purpose  for  which  they  wero 
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intended,  or  which  are  not  in  strict  conformity  with  the  spirit 
of  these  specifications.  He  shall  also  have  the  power  to  cause 
any  inferior  or  unsafe  work  to  be  taken  down  and  altered  at 
the  cost  of  the  said  party  of  the  first  part.  Particular  care 
must  be  taken  of  all  the  finished  work,  which  work  must  be 
covered  up,  and  thoroughly  protected  from  injury  or  deface- 
ment during  the  erection  and  completion  of  the  structure. 

"All  refuse  material  and  rubbish  that  may  accumulate 
during  the  progress  of  the  work  shall  be  removed,  from  time 
to  time,  as  may  be  directed  by  the  chief  engineer;  and,  on  the 
completion  of  the  work,  the  structure,  grounds,  and  streets  be 
thoroughly  cleaned  up  and  the  surplus  material  and  rubbish 
removed.  The  said  party  of  the  second  part  will  not  trans- 
port free  any  of  the  workmen  or  materials  for  this  work,  but 
all  materials  must  be  be  shipped  in  the  name  of  the  party  of 
the  first  part,  and  in  no  case  shall  it  be  shipped  in  care  of,  or 
in  the  name  of,  the  company,  or  any  of  its  officers  or  em- 
ployees, and  said  party  of  the  first  part  must  pay  the 
regular  freight  rates  arranged  for  with  the  freight  depart- 
ment. And  the  said  party  of  the  second  part  doth  promise 
and  agree  to  pay  to  the  said  party  of  the  first  part  for  the 
work  to  be  done  under  this  contract  the  following  prices, 
to  wit:  One  hundred  and  thirty-three  thousand  ($133,000) 
dollars. 

"On  or  about  the  last  day  of  each  month,  during  the 
progress  of  this  work,  an  estimate  shall  be  made  of  the 
relative  value  of  the  work  done  and  delivered,  to  be  judged 
by  the  engineer;  and  ninety  per  cent  of  the  amount  of  said 
estimate  shall  be  paid  to  the  party  of  the  first  part  on  or 
about  the  fifteenth  day  of  the  following  month. 

"And  when  all  the  work  embraced  in  this  contract  is  com- 
pleted, agreeably  to  the  specifications,  and  in  accordance  with 
the  directions  and  to  the  satisfaction  and  acceptance  of  the 
engineer,  there  shall  be  a  final  estimate  made  of  said  work, 
according  to  the  terms  of  this  agreement,  when  the  balance 
appearing  due  to  the  sAid  party  of  the  first  paft  shall  be  paid 
to  them  tyithiri  thirty  days  thereafter,  upon  their  giving  a 
release,  under  seal,  id  the  pafty  of  the  second  part,  from 
all  claims  and  demands  whatsoever  growing  in  any  manner 
out  of  this  agreement,  and  upon  their  pfocuriug  and  deliver- 
ing to  the  parties  of  the  sfecond  pan  full  releases,  in  proper 
form  and  duly  executed,  from  mechanics  and  materialmen, 
M  ftU  liens,  claims,  and  demands  for  materials  furnished  and, 
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provided,  and  work  and  labor  done  and  performed  upon  or 
about  the  work  herein  contracted  for  under  this  contract. 

"  It  is  further  covenanted  and  agreed  between  the  said 
parties  that  the  said  party  of  tlie  first  part  will  at  all  times 
give  personal  attention,  by  competent  representative,  who 
shall  superintend  the  work. 

"  It  is  further  agreed  that  the  contractors  are  not  to  inter- 
fere in  any  way  with  the  construction  of  the  bookmaker's- 
etand,  member's-stand,  or  the  paddocks,  or  other  work.  It  is 
further  agreed  and  understood  that  the  work  embraced  in  this 
contract  shall  be  commenced  within  ten  days  from  this  date, 
and  prosecuted  with  such  force  as  the  engineer  shall  deem 
adequate  to  its  completion  within  the  time  specified;  and  if 
at  any  time  the  said  party  of  the  first  part  shall  refuse  or 
neglect  to  prosecute  the  work  with  a  force  sufficient,  in  the 
opinion  of  the  said  engineer,  for  its  completion  within  the  time 
specified  in  this  agreement,  then,  in  that  case,  the  said  engi- 
neer in  charge,  or  such  agents  as  the  engineer  shall  designate, 
may  proceed  to  employ  such  a  number  of  workmen,  laborers, 
and  overseers  as  may,  in  the  opinion  of  the  said  engineer,  be 
necessary  to  insure  the  completion  of  the  work  within  the 
time  hereinbefore  limited,  at  such  wages  as  he  may  find  nec- 
essary or  expedient  to  give,  pay  all  persons  so  eniployed, 
and  charge  over  the  amount  so  paid  to  the  party  of  the  first 
part  as  for  so  much  money  paid  to  them  on  said  contract;  or 
for  the  failure  to  prosecute  the  work  with  an  adequate  force, 
for  noncompliance  with  his  directions  in  regard  to  the  man. 
ner  of  constructing  it,  or  for  any  other  omission  or  neglect  of 
the  requirements  of  this  agreement  and  specifications  on  the 
part  of  the  party  of  the  first  part,  the  said  engineer  may,  at 
his  discretion,  declare  this  contract,  or  any  portion  or  section 
embraced  in  it,  void. 

"And  the  said  party  of  the  first  part  hath  further  covenanted 
and  agreed  wo  take,  use,  provide,  and  make  all  proper,  nec- 
essary, and  sufficient  precautions,  safeguards,  and  protec- 
tions against  the  occurrence  or  happening  of  any  accidents, 
injuries,  damages,  or  hurt  to  any  person  or  property  during 
the  progress  of  the  construction  of  the  work  herein  contracted 
for,  and  to  be  responsible  for,  and  to  indemnify  and  save  harm- 
less the  said  parties  of  the  second  part,  and  the  said  engineer, 
from  the  payments  of  all  sums  of  money  by  reason  of  all  or 
any  such  accidents,  injuries,  damages,  or  hurt  that  may  hap- 
pen or  occur  upon  or  about  said  work,  and  from  all  fines,  pen- 
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allies,  and  loss  incurred  for  or  by  reason  of  the  violation  of 
any  city  or  borough  ordinance  or  regulation,  or  law  of  th» 
state,  while  the  said  work  is  in  progress  of  construction. 

"And  it  is  mutually  agreed  and  distinctly  understood  that: 
the  decision  of  the  chief  engineer  shall  be  final  and  eonclusivft 
in  any  dispute  which  may  arise  between  the  parties  to  this-, 
agreement,  relative  to  or  touching  the  same. 

"  In  witness  whereof,  that  parties  herein  named  have  here- 
unto set  their  seals,  and  caused  their  presents  to  be  signed 
by  their  secretary,  the  day  and  year  herein  first  above  named, 
"As  to  Wallis  Iron  Works,       Wallis  Iron  Works.     [sealJ 

"James  I.  Taylor,  Wm.  T.  Wallis,  Sec'y. 

**  Witness  to  signature  of         The  Monmouth  Park  Ass'n. 
"A.  J.  Cassatt:  By  A.  J.  Cassatt.     [seal^ 

"T.  M.  Croft.  President. 

"It  is  hereby  further  agreed  that,  in  addition  to  the  work 
hereinbefore  described  and  provided  for,  the  said  party  of 
the  first  part  shall  provide  as  bearing-pieces  to  receive  end» 
of  purlins,  and  in  lieu  of  the  angle  irons  already  provided  for^ 
3"  z  6"  angle  irons,  10  -^  lbs.  per  foot,  and  7  feet  long,  well 
bolted  to  roof  truss  and  to  purlin  ends. 

**  The  party  of  the  first  part  will  also  construct,  complete, 
the  front  steps  to  grand-stand,  as  per  revised  sheet  No.  26. 

"  In  consideration  of  the  foregoing  changes  the  party  of 
the  second  part  agrees  to  pay  the  additional  sum  of  nineteen 
hundred  and  seventy-one  ($1,971.61)  dollars. 
•*  Witness  this  11th  day  of      Wallis  Iron  Works.       [seal J 
"December,  1889.  Wm.  I.  Wallis,  Treas. 

"  T.  M.  Croft.  The  Monmouth  Park  Ass'n. 

By  A.  J.  Cassatt.     [sealJ 
President." 
Added  to  this  are  "  Revised  Specifications,"  the  last  clause 
of  which  is: 

"  payments. 

"  On  or  about  the  first  day  of  each  month  the  engineer 
will  make  an  appropriate  estimate  of  the  amount  of  work 
erected  and  delivered  under  these  specifications  during  the 
preceding  month,  and  the  contractor  will  be  paid  ninety  per 
cent  of  the  amount  of  these  estimates.  Thirty  days  after  th& 
acceptance  of  the  completed  work  by  the  owner  the  retained 
ten  per  cent  will  be  paid  the  contractor,  upon  his  furnishing 
satisfactory  evidence  that  no  liens  or  unsatisfied  claims  exist 
en  the  work,  or  any  part  of  it." 
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Joseph  D.  Bedle,  (ot  the  plaintiflf  in  error, 
Gilbert  Collins,  for  the  defendant  in  error. 

'■•  Dixon,  J.  The  first  exception  to  be  considered  took 
its  rise  from  the  fact  that  the  structure  was  not  completed 
within  the  time  limited  by  the  contract,  nor  until  ninety-four 
days  after  the  expiration  of  a  month's  extension  of  that  time. 
The  defendant  claimed  a  deduction,  or  setoff,  of  one  hundred 
'dollars  for  each  day's  delay. 

The  plaintiff  met  this  claim  by  insisting  that  the  clause  in 

he  contract  mentioning  the  one  hundred  dollars  per  day  is 

•fiuintelligible,  and  **®  therefore  nugatory,  because  in  its  open- 

ng  line  it  reads:  "  In  case  the  sAid  party  of  the  first  part 

shall  ....  to  ftilly  and  entirely,"  etc.,  omitting  any  effective 

verb. 

We  agree,  however,  with  the  trial  judge  in  thinking  that 
"the  context  shows  the  Verb  which  should  be  supplied.  It 
makes  the  one  hundred  dollars  payable  for  each  day  that 
"the  party  of  the  first  part  shall  be  in  default."  This  plainly 
indicates  the  verb  "  fail "  as  the  omitted  word,  to  be  supplied 
as  an  equivalent  for  the  expression  "be  in  default." 

The  right  of  a  court  of  law  to  read  an  instrument  according 
to  the  obvious  intention  of  the  parties,  in  spite  of  clerical 
errors  or  omissions  which  can  be  corrected  by  perusing  the 
instrument,  is  suflBciently  vindicated  by  the  decision  of  this 
court  in  Sisson  v.  Donnelly,  36  N.  J.  L.  432;  see,  also,  Bur- 
chell  V.  Clark,  2  C.  P.  Div.  88. 

Taking  the  clause  thus  perfected,  the  plaintiff  urged  that 
the  one  hundred  dollars  a  day  was  a  penalty,  and  so  tin  '.il 
judge  ruled,  requiring  that  the  defendant  should  prove  the 
actual  damages,  and  be  allowed  only  for  what  was  proved. 
To  this  ruling  the  defendant  excepted. 

In  determining  whether  a  sum,  which  contracting  parties 
have  declared  payable  on  default  in  performance  of  their  con- 
iract,  is  to  be  deemed  a  penalty  or  liquidated  damages,  the 
general  rule  is  that  the  agreement  of  the  parties  will  be  effectu- 
ated. Their  agreement  will,  however,  be  ascertained  by  con- 
sidering, not  only  particular  words  in  their  contract,  but  the 
Whole  scope  of  their  bargain,  including  the  Bnbjeck  to  <rhioh  it 
irelates.  If,  on  eudh  consideration,  it  appears  that  they  have 
provided  for  larger  damages  than  the  law  permits,  e.  g.,  more 
than  the  legal  rat«  for  the  nonpayment  of  money,  or  that  they 
ihave  provided  for  the  same  damages  on  the  breach  of  any  (me 
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of  several  stipulations,  when  the  loss  resulting  from  such 
breaches  clearly  must  differ  in  amount,  or  that  they  have 
named  an  excessive  sum  in  a  case  where  the  real  damages  are 
certain  or  readily  reducible  to  certainty  by  proof  before  a  jury, 
or  a  sum  which  it  would  be  unconscionable  to  award,  under 
any  of  these  conditions  the  sum  designated  is  deemed  a  penalty. 
*■**  And,  if  it  be  doubtful  on  the  whole  agreement  whether 
the  sum  is  intended  as  a  penalty  or  as  liquidated  damages, 
it  will  be  construed  as  a  penalty,  because  the  law  favors  mere 
indemnity.  But  when  damages  are  to  be  sustained  by  the 
breach  of  a  single  stipulation,  and  they  are  uncertain  in 
amount,  and  not  readily  susceptible  of  proof  under  the  rules 
of  evidence,  then,  if  the  parties  have  agreed  upon  a  sum  as 
the  measure  of  compensation  for  the  breach,  and  that  sum  is 
not  disproportionate  to  the  presumable  loss,  it  may  be  recov- 
ered as  liquidated  damages.  These  are  the  general  principles 
laid  down  in  the  text-books  and  recognized  in  the  judicial 
reports  of  this  state:  Cheddick  v.  Marsh,  21  N.  J.  L.  463; 
Whitfield  V.  Levy,  35  N.  J.  L.  149;  Hoagland  v.  Seyur,  38 
N.  J.  L.  230;  Lansing  v.  Dodd,  45  N.  J.  L.  525. 

In  the  present  case  the  default  consists  of  the  breach  of  a 
single  covenant  to  complete  the  grand-stand,  as  described  in 
the  approved  plans  and  specifications,  within  the  time  limited. 
It  is  plain  that  the  loss  to  result  from  such  a  breach  is  not 
easily  ascertainable.  The  magnitude  and  importance  of  the 
grand-stand  may  be  inferred  from  its  cost — one  hundred  and 
tliirty-three  thousand  dollars.  It  formed  a  necessary  part  of 
a  very  expensive  enterprise.  The  structure  was  not  one  that 
could  be  said  to  have  a  definable  rental  value.  Its  worth 
depended  upon  the  success  of  the  entire  venture.  How  far 
the  noncompletion  of  this  edifice  might  affect  that  success, 
and  what  the  profits  or  losses  of  the  scheme  would  be,  were 
topics  for  conjecture  only.  The  conditions  therefore  seem  to 
have  been  such  as  to  justify  the  parties  in  settling  for  them- 
selves the  measure  of  compensation. 

The  stipulations  of  parties  for  specified  damages,  on  the 
breach  of  a  contract  to  build  within  a  limited  time,  have  fre- 
quently been  enforced  by  the  courts.  In  Fletcher  v.  Dyche,  2 
Term  Rep.  32,  ten  pounds  per  week  for  delay  in  finishing  the 
parish  church;  in  Duckworth  v.  Alison,  1  Mees.  &  W.  412, 
five  pounds  per  week  for  delay  in  completing  repairs  of  a 
warehouse;  in  Legge  v.  Harlock,  12  Q.  B.  1015,  one  pound  per 
day  for  delay  in  erecting  a  barn,  wagou-shed,  and  granary;  in 
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LawY.  Local  Board  o/Redditch,  1  Q.  B.  127,  one  hundred  pounds 
and  five  pounds  per  week  for  '*•  delay  in  constructing  sew- 
erage works;  in  Ward  v.  Hudson  River  Building  Co.,  125 
N.  Y.  230,  ten  dollars  a  day  for  delay  in  erecting  dwelling- 
houses;  and  in  Malone  v.  City  of  Philadelphia,  147  Pa.  St. 
416,  fifty  dollars  a  day  for  delay  in  completing  a  municipal 
bridge — were  all  deemed  liquidated  damages.  Counsel  has 
referred  us  to  two  cases  of  building  contracts  where  a  different 
conclusion  was  reached:  Muldoon  v.  Lynch,  66  Cal.  536,  and 
Clement  v.  Schuylkill  River  R.  R.  Co.,  132  Pa.  St.  445.  In  the 
former  case  a  statutory  rule  prevailed,  and  in  the  latter  the 
real  damage  was  easily  ascertainable,  and  the  stipulated  sum 
was  unconscionable.  In  the  case  at  bar  we  have  no  data  for 
saying  that  one  hundred  dollars  a  day  was  unconscionable. 

The  sole  question  remaining  on  this  exception,  therefore, 
is  whether  the  parties  have  agreed  upon  the  sura  named  as 
liquidated  damages. 

Their  language  seems  indisputably  to  have  this  meaning. 
They  expressly  declare  the  sura  to  be  agreed  upon  as  the 
damages  which  the  defendant  will  suffer;  they  expressly 
deny  that  they  mean  it  as  a  penalty,  and  they  provide  for  its 
deduction  and  retention  by  the  defendant  in  a  mode  which 
could  be  applied  only  if  the  sum  be  considered  liquidated 
damages. 

But  it  is  argued  that  as  the  contract  authorized  the  engineer 
of  the  defendant  to  make  any  alterations  or  additions  that  he 
might  find  necessary  during  the  progress  of  the  structure,  and 
required  the  plaintiff  to  accede  thereto,  it  is  unreasonable  ta 
suppose  that  the  plaintiff  could  have  intended  to  bind  itself  in 
liquidated  damages  for  delay  in  completing  such  a  changeable 
contract. 

But  this  argument  seems  to  be,  aside  from  the  present  in- 
quiry, which  is  not  whether  the  plaintiff  became  responsible 
for  damages  by  reason  of  the  noncompletion  of  the  grand- 
stand on  the  day  named,  but  whether,  if  it  did  become  so 
responsible,  those  damages  are  liquidated  by  the  contract. 
On  the  question  first  stated,  changes  ordered  by  the  engineer 
may  afford  matter  for  consideration;  on  the  second  question, 
they  are  irrelevant. 

**•  Certainly,  the  bills  of  exceptions  do  not  indicate  any 
alterations  or  additions  which,  as  matter  of  law,  would  relieve 
the  plaintiff  from  responsibility  for  the  admitted  delay,  and 
consequently  there  may  have  been  ground  for  considering  the 
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defendant's  damages.  If  there  was,  the  amount  of  the  dam- 
ages was  adjusted  bj  the  contract  at  one  hundred  dollars  per 
day. 

We  think  the  ruling  at  the  circuit  on  this  point  was  erro- 
neous. 

We  think,  also,  that  the  letter,  Exhibit  P  8,  written  Sep- 
tember 10,  1890,  by  F.  Latourette  to  the  plaintiff,  was  illegally 
received  in  evidence.  It  was  offered  and  admitted  as  a  deci- 
sion by  the  chief  engineer  of  the  defendant  under  the  contract. 
Since  it  was  written  after  the  completion  of  the  work,  and 
after  the  writer  had  ceased  to  be  the  engineer  of  the  defend- 
ant, and  without  notice  to  the  defendant,  it  could  not  possess 
the  character  attributed  to  it. 

The  only  other  exception  which  it  appears  useful  to  notice 
is  that  relating  to  the  existence  of  claims  by  outside  parties. 

The  agreement  contains  two  clauses  on  this  subject — one 
under  the  head  "Specification";  the  other  under  the  head 
"  Revised  Specifications."  It  seems  proper  to  hold  that  the 
latter  clause  is  substituted  in  the  contract  for  the  former,  and 
therefore  it  only  need  be  considered.  It  reads:  "Thirty  days 
after  the  acceptance  of  the  completed  work  by  the  owner  the 
retained  ten  per  cent  will  be  paid  the  contractor,  upon  his 
furnishing  satisfactory  evidence  that  no  liens  or  unsatisfied 
claims  exist  on  the  work,  or  any  part  of  it." 

The  expression  "liens  or  unsatisfied  claims  on  the  work'* 
must  mean  claims  which  can  be  enforced  against  the  work, 
and  such  claims  could  exist  only  under  our  mechanic's  lien 
law.  By  "  liens"  the  parties  intended  claims  filed  under  that 
law;  by  "unsatisfied  claims"  they  intended  claims  which 
were  not,  but  might  be,  filed  under  that  law. 

The  statute  (Rev.  Stats.,  sec.  2,  p.  668)  provides  "that 
when  any  building  shall  be  erected  in  whole  or  in  part  by 
contract  in  writing,  such  building  and  the  land  whereon  it 
stands  shall  be  liable  to  the  contractor  alone  for  the  work 
done  or  materials  **^  furnished  in  pursuance  of  such  con- 
tract; provided,  such  contract  or  a  duplicate  thereof  be  filed 
in  the  office  of  the  clerk  of  the  county  in  which  such  building 
is  situate,  before  such  work  done  or  materials  furnished  ";  and 
(sec.  13)  "that  no  debt  shall  be  a  lien  by  virtue  of  this  act, 
unless  a  claim  is  filed,  as  hereinbefore  provided,  within  one 
year  from  the  furnishing  the  materials  or  performing  the  labox 
for  which  such  debt  is  due." 
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The  contract  between  thede  piirties  was  filed  January  3, 
1890.  Hence,  no  liens  could  arise  in  favor  of  outside  parties 
for  work  done  or  materials  furnished  after  that  date.  For 
work  done  or  materials  furnished  before  that  date  no  debt 
would  be  a  lien  unless  a  claim  were  filed  within  a  yeaf,  i.  e., 
before  January  2,  1891.  At  the  date  last  named  no  such 
claim  was  filed,  and,  so  far  as  appears,  no  such  claim  was 
ever  filed.     The  suit  was  commenced  March  12,  1891. 

We  think  these  facts  furnished  satisfactory  evidence  that 
tliere  were  no  liens  or  unsatisfied  claims  on  the  work  when 
the  action  was  brought,  and  that  on  this  point  there  was  no 
error  at  the  trial. 

The  other  exceptions  adverted  to  by  counsel  for  the  defend- 
ant are  eitlier  untenable  or  on  questions  not  likely  to  arise 
upon  a  new  trial. 

Let  the  judgment  be  reversed,  and  a  venire  de  novo  be 
awarded.  ____ 

Contracts — Construction— Intbwt. — ATI  contracts  must  be  so  construed 
as  to  accomplish  the  intention  of  the  parties:  Orant  v.  Leach,  20  La.  Ann. 
329;  96  Am.  Dec  403;  Dunbar  v.  Rawles,  28  Ind.  225;  92  Am.  Dec.  311, 
and  note;  Hunter  v.  Anthony,  8  Jones,  385;  80  Am.  Dec.  333,  and  note;  Crab- 
iree  v.  Hagenbaugh,  26  111.  233;  79  Am.  Dee.  324,  and  note;  Mathews  v. 
Phelfs,  61  Mich.  327;  1  Am.  St.  Rep.  581;  Smith  t.  Kerr,  108  N.  Y.  31;  2 
Am.  St.  Rep.  362;  Mastin  v.  Stolhr,  107  Mo.  317.  See  the  further  notes  to 
Cravem  v.  Eagle  Cotton  Mills,  16  Am.  St.  Rep.  306,  and  Chism  ▼.  Sehipper, 
14  Am.  St.  Rep.  675,  where  the  cases  on  this  subject  are  collected. 

Damages  When  Liquidated  and  When  Pbnaltt. — When  a  lump 
sum  is  named  by  the  parties  to  a  contract  as  compensation  for  loss  suffered, 
the  presumption  is  that  the  sum  named  is  intended  as  a  penalty,  and  not  as 
liquidated  damages,  no  matter  what  it  is  called  in  the  contract,  the  controlling 
«lement  being  the  intent  of  the  parties:  Keck  v.  Bieber,  148  Pa.  St.  645;  33 
Am.  St.  Rep.  846,  and  note;  Bagley  v.  Peddie,  16  N.  Y.  469;  69  Am.  Dec. 
713,  and  note;  Foley  v.  McKeegan,  4  Iowa,  1;  66  Am.  Dec  107;  California 
Steam  Nav.  Co.  v.  Wright,  6  Gal.  259;  65  Am.  Dee.  511,  and  note.  See  the 
extended  notes  to  Willianu  r.  Vance,  30  Am.  Rep.  28,  and  Cfraham  v.  Bich' 
ham^  1  Am.  Dea  8^1. 
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[65  Nsv  JEBSBT  Law,  15^.] 

Ck>RPOBATioNs— Dkclarations  OF  AoBMT  AS  EVIDENCE.— A  statement  by 
a  general  agent  of  a  corporation,  in  the  course  of  his  employment,  as 
to  a  fact,  within  his  oflScial  knowledge,  touching  the  status  of  a  niattet 
intrusted  to  him.  is  admissible  in  evidence  on  behalf  of  the  party  with 
whom  the  corporatioa  was  dealing  at  the  time. 

Insurance — Waiver  of  Forfkiture. — When  a  party  insured  against  fire 
obtains  additional  insurance  without  the  written  consent  of  the  insurer, 
as  provided  by  the  policy,  apd  then  notifies  the  special  agents  of  th» 
latter  of  the  fact,  and  they,  after  notifying  the  insurer,  are  directed  by 
him  to  cancel  the  policy,  which  they  fail  to  do  until  after  the  loss,  the 
iBBurer  is  estopped  from  claiming  the  enforcement  of  the  strict  letter 
of  the  policy,  and  from  setting  up  a  forfeiture  thereof. 

Iksurance— Waiver  of  Forfeiture. — Aqy  course  of  action  on  the  part  of 
an  insurer  which  leads  an  insured  honestly  to  believe  that,  by  conform- 
ing thereto,  a  forfeiture  of  hia  policy  will  not  be  incurred,  followed  by 
due  conformity  on  his  part,  estops  the  insurer  from  insisting  upon  a 
forfeiture  though  it  might  be  claimed  under  the  express  letter x>f  the 
contract. 

Jamea  Buchanan  and  A.  H.  Sawyer ,  for  tbe  plaintiff  in  error. 

John  S.  Voorhees,  for  the  defendant  in  error 

**•  Garhison,  J.  The  sole  error  assigned  is  the  refusal  of 
the  trial  court  to  nonsuit  the  plaintiff.  The  action  is  brought 
upon  a  policy  of  insurance  issued  by  the  defendant,  indemni- 
fying the  plaintiff  against  loss  by  fire  to  the  amount  of  fifteen 
hundred  dollars  upon  her  dwelling.  The  policy  contains, 
amongst  other  things,  a  stipulation  in  these  words:  "If  any 
other  insurance  has  been,  or  shall  hereafter  be,  made  upon  the 
property  hereby  insured,  or  any  part  thereof,  or  any  interest 
therein,  whether  such  insurance  is  valid  or  invalid,  this  entire 
policy,  and  every  part  thereof,  shall  be  null  and  void,  unless 
the  written  consent  of  the  company  at  the  New  York  city 
office  is  obtained.  In  case  such  consent  is  applied  for  and 
refused,  the  company  will  pay  to  the  assured  the  unearned 
premium."  The  policy  also  declares  that  ^'  no  agent  is  per* 
mitted  to  give  the  consent  of  the  com]mny  in  any  other  case 
required  by  the  provisions  of  this  policy,  or  to  waive  any 
stipulation  or  condition  contained  therein;  but  in  all  cases 
where  the  consent  of  the  company  is  required  by  this  policy, 
other  than  consent  to  the  assignment  of  the  policy,  such  con* 
sent  must  be  obtaiaad  in  writing,  and  at  the  New  York  city 
office." 
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The  policy  was  obtained  through  Wright  and  Marsh,  insur- 
ance agents,  at  Princeton,  in  this  state,  who  received  the 
premium  for  the  company,  and  delivered  the  policy  to  the 
plaintiff.  The  policy  was  issued  in  1885.  On  the  third  day 
of  January,  1888,  the  plaintiff  insured  her  said  dwelling  in 
the  additional  amount  of  three  hundred  dollars  in  the  Liver- 
pool and  London,  and  Globe  Insurance  Company.  The  plaintiff 
testified  that  the  day  after  she  got  this  latter  insurance  she 
went  to  Princeton  to  the  office  of  Wright  and  Marsh,  having 
with  her  the  policy  in  defendant's  company,  and  told  Mr. 
Marsh  that  she  had  taken  out  more  insurance  on  her  build- 
ing, whereupon  Marsh  requested  his  partner  to  "  see  *••  to 
it."  The  plaintiff's  narrative  of  what  then  occurred  is  as  fol- 
lows: "  Mr.  Wright  got  up  from  his  desk  and  went  to  a  drawer, 
iind  took  out  a  paper  with  marks  of  a  building  on  it,  and 
wrote  something  on  it,  and  put  it  back  ngain.  Mr.  Marsh 
was  present,  and  asked  me  with  whom  I  had  insured,  and 
where,  and  I  distinctly  told  him,  and  he  said,  '  It  is  all  right; 
perhaps  the  Agricaltural  company  may  cancel  your  policy  if 
they  think  you  have  too  much  on  your  buildings,  but  we  will 
let  you  know  in  a  few  days.' "  This  was  on  January  4th,  and 
•on  the  twentieth  day  of  May,  of  the  same  year,  the  plaintiff's 
dwelling  was  destroyed  by  fire,  neither  Marsh  and  Wright, 
nor  the  Agricultural  company,  having  communicated  with 
the  plaintiff  in  the  mean  time.  It  is  also  in  evidence  that 
after  the  occurrence  of  the  fire  Mr.  Patterson,  the  general  agent 
of  the  defendant,  in  charge  of  its  New  York  oflSce,  visited  the 
scene  of  the  fire,  and  drew  up  and  obtained  the  signature  of 
the  plaintiff  to  the  formal  proofs  of  loss,  and  attempted  to 
adjust  the  same  for  a  sum  less  than  the  value  of  the  policy. 

The  plaintiff  also  called  as  her  witness  Crowell  Marsh,  of 
the  firm  of  Wright  and  Marsh,  who  testified  that  he  was  the 
agent  of  the  defendant  company,  at  Princeton,  and  that  the 
custom  of  the  company,  with  respect  to  applications  for  further 
insurance,  was  that  the  local  agent,  if  he  deemed  the  request 
reasonable  and  right,  wrote  on  the  policy  the  indorsement 
**  other  insurance  permitted,"  and  reported  the  fact  to  the 
company,  who,  if  they  dissented,  ordered  him  "to  cancel  the 
policy,  to  take  it  up."  He  further  testified  that  it  was  not 
the  practice  of  the  company  to  make  any  indorsement  itself, 
but  merely  to  sanction  his  indorsement  or  to  order  him  to 
cancel  the  policy,  and  that  in  all  the  number  of  years  he  had 
had  dealings  with  the  company  he  could  recollect  no  case  in 
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which  the  indorseineiit  on  any  policy  obtained  tlirough  his 
firm  had  been  made  by  anybody  other  than  himself  or  his 
partner,  and  that  they  never  knew  any  person  other  than  Mr. 
Patterson  as  the  representative  of  the  company.  The  custom 
of  the  company  in  this  respect  was  likewise  shown  by  indi- 
vidual instances  in  which  it  had  been  followed,  and  by  tlie 
indorsement  on  *•*  plaintiff's  policy  of  the  words  "The 
buildings  insured  under  this  policy  are  now  in  possession  and 
occupied  by  tenant.  Indorsed  May  1,  1885.  Marsh  and 
Wright,  agents." 

There  was  no  proof  of  any  custom  by  which  the  agents  of 
the  defendant  were  permitted  to  give  the  assent  of  the  com- 
pany in  cases  where  additional  insurance  had  already  been 
actually  obtained.  In  this  state  of  the  proofs  the  court  was 
asked  to  nonsuit  the  plaintiff  upon  the  ground  that  the  policy 
sued  on  by  its  terms  had  become  null  and  void,  by  reason  ol 
the  further  insurance  of  the  property  comprised  therein  with- 
out the  written  consent  of  the  defendant  at  its  New  York  city 
office. 

All  of  the  facts  assumed  in  this  proposition  are  indubitably 
established  by  the  plaintiff's  proofs.  So  that  the  question 
presented  is  whether,  in  the  face  of  these  facts,  there  was  any 
ground  of  recovery  upon  which  the  case  should  have  gone  to 
the  jury.  The  points  chiefly  argued  in  this  court  were:  "  1. 
As  to  the  power  of  an  agent  to  waive  the  conditions  of  the 
policy  in  the  face  of  its  express  declaration  that  such  power 
was  not  delegated";  and  "2.  Whether  the  defendant  com- 
pany, by  sanctioning  indorsements  made  by  its  agents  upon 
policies  where  further  insurance  was  contemplated  had 
clothed  such  agents  with  apparent  authority  to  continue  in 
force  a  policy  that,  by  its  terms,  had  become  null  and  void 
because  such  further  insurance  had  already  been  actually 
obtained."  Any  discussion  of  the  implied  powers  of  agents 
to  waive  the  express  conditions  of  written  contracts  would 
seem,  however,  to  be  far-fetched  in  the  present  case,  in  view 
of  the  uncontroverted  testimony  as  to  the  conduct  of  the 
insurance  company  itself.  It  is  in  evidence  that  Mr.  Patter- 
eon,  the  general  agent  of  the  defending  corporation,  visited 
the  plaintiff  after  the  fire  upon  the  business  of  the  defend- 
ant, and  endeavored  to  adjust  her  loss  for  a  sum  less  thnTi  the 
amount  insured,  averring,  amongst  other  things,  on  behalf  ot 
the  company  he  was  representing,  that  "they  had  notified 
the  agent  to  cancel  this  policy,  but  it  had  been  neglected." 


610      Agricultural  Insurance  Co.  v.  Potts.     [New  Jersey, 

By  this  declaration  the  defendant's  agent  imparted  pertinent 
information  touching  *••  matters  to  the  consideration  of 
which  he  had  invited  the  plaintiff.  It  was  made  in  the  sup- 
posed interest  of  his  principal  and  was  part  of  the  res  gestse. 
A  statement  made  by  a  general  agent  of  a  corporation,  in  the 
course  of  his  employment,  as  to  a  fact  within  his  official 
knowledge  touching  the  status  of  a  matter  intrusted  to  hitn 
is  admissible  in  evidence  on  behalf  of  the  party  with  whom 
the  corporation  was  dealing:  Wharton  on  Evidence,  sec.  1173; 
Ruvk  V.  Ten  Eyck,  24  N.  J.  L.  756. 

From  this  declaration  of  the  defendant's  general  manager 
it  was  competent  for  a  jury  to  infer  that  actual  notice  ha4 
been  received  by  the  defendant  of  some  state  of  affairs  respect- 
ng  plaintiff's  risk  that  justified,  in  defendant's  opinion,  a 
cancellation  of  her  policy;  and,  inasmuch  as  the  only  fact  of 
this  nature,  of  which  the  case  gives  any  indication,  is  that 
communicated  by  the  plaintiff  to  Wright  and  Marsh,  a  further 
inference  might  be  that  the  local  agents  had  forwarded  the 
information  received  by  them  to  the  company  as  they  prom- 
ised plaintiff  they  would  do,  and  that  the  company,  taking 
the  view  of  the  risk  intimated  by  Wright  and  Marsh  to  the 
plaintiff,  had  decided  upon  the  cancellation  of  her  policy, 
and  that  Wright  and  Marsh  were  the  agents  whom  Mr.  Pat- 
terson had  in  mind  when  he  said  that  the  company  had  noti- 
fied the  agent  to  cancel  the  policy  in  question.  At  all  events, 
the  evidence  referred  to,  if  not  free  from  ambiguity  standing 
alone,  when  taken  in  connection  with  the  rest  of  the  plain- 
tiff's testimony  was  competent  proof  to  go  to  the  jury  for  the 
purpose  of  ©stablishing  the  following  facts: 

1.  That  the  company  had  actual  knowledge  of  the  condi- 
tion of  the  plaintiff's  insurance,  and  of  her  submission  of  the 
matter  to  the  local  agents  who  forwarded  the  information. 

2.  That  the  defendant  recognized  the  duty  of  acting  deci- 
sively upon  the  facts  thus  submitted,  and  had  actually  made 
its  decision. 

3.  That  the  defendant  had  intrusted  the  execution  of 
the  decision  thus  reached  to  Wright  and  Marsh.  That 
Wright  and  Marsh  did  nothing  toward  carrying  into  execu- 
tion this  decision  of  the  company  during  the  months  that 
preceded  the  **•  fire  is  an  admitted  fact,  and  it  must,  I 
think,  be  likewise  admitted  that  the  plaintiff  was  damnified 
by  reason  of  their  negligence.  All  of  the  evidence  points 
conclusively  to  the  fact  that  it  was  the  settled   purpose 
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and  constant  practice  of  the  plaintiflf  to  keep  her  dwelling:; 
fully  insured.     The  very  circumstance  of  her  obtaining  from 
the  Liverpool  and  London,  and  Globe  Company  an  insurance  o^ 
three   hundred   dollars   in   addition   to   the   sum   of  fifteea.' 
hundred  dollars  already  placed  in  the  defendant  company 
repels  the  notion  that  she  would  have  allowed  her  dwelling  to- 
remain  practically  uninsured  had  the  decision  of  the  latter 
company  canceling  its  policy  been  made  known  to  her.     At 
the  close  of  the  plaintiffs  case,  therefore,  there  was  testimony  • 
competent  to  prove  that  the  plaintiflf  had  in  good  faith  sub-- 
mitted  to  her  insurers  actual  knowledge  of  a  state  of  facts- 
that  placed  it  wholly  within  their  power  either  to  continue 
their  contract  of   indemnity  or  to  relieve  themselves  of  alK 
obligation  respecting  it;    that  they  took   the  matter  under: 
advisement  and  decided  upon  the  latter  course,  which  decision, . 
owing  to  the  laches  of  the  agent  to  whom  its  execution  was* 
intrusted,  was  not  communicated  to  the  insured  until  she  had 
been  injured  by  fire.     The  case  thus  presented  would,  in  my 
opinion,  come  within  the  elemental  rule  of  estoppel  that  ia 
dealing  with  others  no  one  shall  be  permitted  to  deny  that  h& 
intended  the  natural  consequences  of  his  conduct,  when  8uclk» 
conduct  has  in  fact  induced  others  to  rely  upon  it  to  their, 
loss.     The  natural  consequence  of  the  failure  of  the  company- 
to  communicate  to  the  plaintiflf  its  decision  was  to  induce 
in  her  the  belief  that  it  acquiesced  in  the  further  insurance 
of  which  she  had  given  notice,  and  so  long  as  this  belief  con-- 
tinned  she  was  lulled  into  a  false  security  with  respect  to  her- 
property.      After  the  loss  had  occurred  it  was  too  late  for  the- 
company  to  set  up  for  the  first   time,  in    avoidance  of  ita/ 
obligation,  the  very  state  of  facts  with  full  knowledge  of  whiclv 
it  had  permitted  the  plaintiflf  to  rest  secure  in  her  proposed 
protection.     In  New  York  Life  Ins.  Co.  v.  Egglesion,  96  U.  &., 
572,  the  policy  provided  for  an  absolute  forfeiture  in  the  event, 
of  the  nonpayment  of  any  premium.     The  last  *•*  install- 
ment of  premium    remained   unpaid   at  the   death   oi   thte 
insured.     At  the  trial  the  plaintiflf  proved  that  the  company- 
had  several  .times  changed  its  agents,  and  had  each  tim»r 
notified  the  insured  where  to  pay  his   premium,  and  that 
while  waiting  for  such  information  the  last  installment  had 
become  overdue,  and  so  remained  at  the  time  of  the  death  of 
the  insured.    Mr.  Justice  Bradley  affirmed  the  charge  of  th» 
trial  court,  leaving  the  question  of  fact  to  the  jury,  sayingr 
'*  Any  course  of  action  on  the  part  of  an  insurauce  compttay*. 

▲M.  at  Rmr.,  Vou  XXXIZ.  -41 
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which  leads  a  ])arty  insured  honestly  to  believe  that  by  con- 
forming thereto  a  forfeiture  of  his  policy  will  not  be  incurred, 
followed  by  due  conformity  on  his  part,  will  and  ought  to 
estop  the  company  from  insisting  upon  the  forfeiture,  though 
it  might  be  claimed  under  the  express  letter  of  the  contract." 
And  to  a  like  effect  are  Phcenix  Mut.  Life  Ins.  Co.  v.  Doater, 
106  U.  S.  30;  Combs  v.  Shrewsbury  etc.  Ins.  Co.,  34  N.  J.  Eq. 
•403;  Redstrake  v.  Cumberland  etc.  Ins.  Co.,  44  N.  J.  L.  294, 
300. 

That  Wright  and  Marsh,  in  respect  to  the  cancellation  of 
plaintiff's  policy,  were  the  agents  of  the  defendant,  and  not  of 
the  plaintiff,  cannot  be  seriously  questioned.  Granting  that 
"they  were  her  agents  for  the  purpose  of  communicating  to  the 
defendant  the  status  of  her  insurance,  the  company,  by  in- 
trusting them  with  the  execution  of  its  decision  touching  a 
matter  solely  within  its  power,  constituted  them  its  agents, 
so  that  their  negligence  in  this  respect  was  the  negligence  of 
the  insurer.  There  is,  it  is  needless  to  say,  a  marked  dis- 
tinction between  cases  such  as  this,  in  which  notice  given  to 
an  agent  is  in  point  of  fact  communicated  to  the  principal, 
and  those  in  which  the  principal  is  charged  upon  mere  proof 
■of  notice  to  an  agent.  In  the  former  case  the  power  of  the 
agent  to  bind  his  principal  is  limited  by  the  scope  of  his 
actual  or  apparent  authority;  whereas,  in  the  latter  case,  no 
question  of  agency  arises,  the  sole  question  being  as  to  the 
legal  duties  of  the  principals  themselves,  growing  out  of 
knowledge  actually  imparted.  For  a  like  reason  the  present 
-case  is  uncomplicated  by  any  question  as  to  the  delegation  of 
the  power  of  *®*  waiver.  Whatever  difference  of  opinion 
may  exist  as  to  the  effect  of  notice  to,  or  of  waiver  by,  a  spe- 
cial agent  in  a  given  case  there  can  be  no  diversity  of  senti- 
ment as  to  the  plenary  power  of  a  party  to  a  contract  to  waive 
any  condition  intended  for  his  benefit,  either  before  or  after 
forfeiture,  whether  by  express  declaration  or  by  conduct  bo 
misleading  that  it  estops  him  afterward  from  claiming  the 
forfeiture. 

Our  conclusion  npon  the  case  before  us  is  that  the  trial 
<K)urt,  in  refusing  the  defendant's  motion  to  nonsuit  the 
plaintiff,  ruled  correctly,  and  that  the  judgment  recovered 
should  be  affirmed,  with  costs. 

JusTTCKfl  Rbkd,  Dixon,  and  Maoie  dissented  on  the  grotind  that  the  policy 
in  suit  was  void  the  moment  that  additional  insnrance  was  obtained  without 
tbe  ooQsent  of  the  insurer,  and  could  only  be  revived  by  subsequent  writ- 
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t«n  consent.  Hence,  the  delay  of  the  insurer  in  announcing  his  conclusioa 
to  accept  or  refuse  to  renew  the  policy  after  the  additional  insurance  waa 
•fifected  did  not  estop  him  from  insisting  upon  a  forfeiture,  nor  did  th« 
statement  made  hy  his  general  agent  that  "they  had  notified  the  agent  to 
cancel  this  policy,  but  it  had  been  neglected,"  estop  the  insurer  from  sue* 
cessfully  claiming  that  the  policy  was  void. 

Evidence — Declabations  of  Agent  as. — The  declaration  of  an  agent 
made  during  the  progress  of  a  transaction,  in  which  he  represents  his  prin* 
cipal,  is  competent  evidence:  Oskiimp  v.  Oadsden,  35  Neb.  7;  37  Am.  St.  Rep. 
428;  Empire  Mill  Co.  v.  Lovell,  77  Iowa,  100;  14  Am.  St.  Rep.  272,  and  note; 
Adams  Express  Co.  v.  Harris,  120  Ind.  73;  16  Am.  St.  Rep.  315;  -St  mey  etc. 
Furniture  Co.  v.  Warsaw  School  Dist.,  122  Pa.  St.  494;  9  Am.  St.  Rep.  124. 

Insurance — Waiver  of  Forfeiture  by  Acts  of  Insurer. — The  waiver 
of  a  condition  in  a  policy  of  insurance  in  favor  of  the  company  need  not  be 
express.  It  may  be  inferred  from  the  acts  of  the  insurer  evidencing  a  recog< 
nitiou  of  liability  after  the  condition  is  broken:  Bonnert  v.  Pennsylvania  Ins. 
Co.,  129  Pa.  St.  558;  15  Am.  St.  Rep.  739,  and  note;  Weidert  v.  State  Ins. 
Co.,  19  Or.  261;  20  Am.  St.  Rep.  809;  Queen  Ins.  Co.  v.  Young,  86  Ala.  424; 
11  Am.  St.  Rep.  51,  and  extended  note;  Home  Protection  etc.  v.  Avery,  86 
Ala.  348;  7  Am.  St.  Rep.  54.  A  forfeiture  of  a  policy  for  a  default  of  the 
assured  is  waived  by  recognizing  the  continued  validity  of  the  policy: 
Murray  v.  Home  BeneJU  etc.  Assn.,  90  Cal.  402;  25  Am.  St.  Rep.  133,  and 
note.     See,  also,  the  note  to  Farnum  v.  Phoenix  Ins.  Co.,  17  Am.  St.  Rep.  247. 

Insurance. — Waiver  of  Conditions  by  Agent:  See  Beebe  v.  Ohio  etc  In*. 
Co.,  93  Mich.  514;  32  Am.  St.  Rep.  519,  and  note,  with  the  cases  collected. 
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(56  New  Jersey  Law,  296.] 

Loams — Dkmaitd  ow  Payment. — When  a  time  note  is  given  with  a  pledg* 
of  stocks  as  collateral  security  under  an  agreement  that  in  case  of  depre« 
ciation  in  the  market  value  of  the  securities  the  maker  of  the  note  shall, 
npon  demand,  make  a  payment  on  account,  so  that  the  market  valne  of 
the  securities  shall  be  more  than  the  amonnt  unpaid,  a  depreciation  in 
the  market  value  of  the  securities  before  the  maturity  of  the  note  does 
not  convert  the  loan  into  a  call  loan,  and  a  call  for  the  whole  amount  of 
the  loan  at  such  time  is  not  a  demand  in  conformity  with  the  conditioa 
in  the  contract. 

Stocks — Conteksion — Mearurk  or  Damages. — The  rule  that  the  measnra 
of  damages  for  the  conversion  of  property  is  its  market  value  at  the  tim« 
of  the  conversion  does  not  apply  to  the  conversion  of  stocks  and  bonds 
or  other  commercial  securities,  the  market  Tftlue  of  which  is  liable  to 
great  fluctuations  in  a  short  time. 

Stock— Ck>N VERSION — Measure  of  Damaobs. — The  tme  measure  of  dam* 
ages  for  a  conversion  of  stock  and  bonds  is  their  highest  intermediat* 
market  value  between  the  time  of  the  conversion  and  a  reasonable  tims 
after  notice  thereof  within  which  to  replace  them,  and  not  their  highest 
value  between  the  time  of  the  conversion  and  the  time  of  trial. 

Stocks — Conversion— Remedy. — When  stocks  pledged  as  collateral  for  ths 
payment  of  a  note  are  sold  by  the  pledgee  before  maturity  of  the  d«bt^ 
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tba  pledgor  may  either  ratify  the  sale  and  claim  the  proceeds,  treat  the 
■ale  a«  a  conversion,  and  require  the  pledgee  to  replace  the  stock,  re- 
place it  himself,  and  charge  the  pledgee  fur  the  lose,  or  recover  the 
advauce  in  the  market  price  up  to  a  reasonable  time  within  wliich  to 
replace  after  notice  of  the  sale,  or  he  may  hold  the  pledgee  for  a  breach 
of  his  duty  to  keep  the  security  uutil  the  maturity  of  the  debt,  and 
recover  as  damages  the  value  of  the  security  at  that  time. 
Stocks — Conversion — Ratification.— When  stocks  pledged  as  collateral 
for  the  payment  of  a  note  are  sold  by  the  pledgee  without  authority 
before  the  maturity  of  the  debt,  and  the  pledgor  fails  to  repudiate  the 
sale  or  treat  it  as  a  conversion,  and  credits  the  proceeds  as  a  payment 
on  the  note,  his  act  is  an  irrevocable  ratification  and  adoption  of  the 
sale. 

Suit  on  a  note  secured  by  a  pledge  of  stocks  and  bonds  as 
collateral  security. 

Bradbury  C.  Chetwood,  for  the  plaintiff  in  error. 

E.  A.  and  W.  T.  Day,  for  the  defendants  in  error. 

•»•  Depue,  J.  The  note  on  which  this  suit  was  brought 
was,  in  terms,  made  payable  in  four  months  after  date.  It 
became  due  August  15,  1884.  This  suit  was  brought  May  21, 
1891.  The  suit  was  in  all  respects  regular,  and  its  regularity 
was  in  no  wise  dependent  upon  that  paragraph  in  the  pledge 
of  securities  which,  upon  certain  conditions,  accelerated  the 
maturity  of  the  note,  and  made  the  money  payable  at  a  time 
earlier  than  that  named  on  its  face. 

The  securities  pledged  for  the  payment  of  the  note  were 
sold  by  the  plaintiff  on  the  15th  of  May,  1884,  as  the  note 
matured  in  the  following  August.  From  the  sale  the  sum  of 
$45,456.26  was  realized,  leaving  a  balance  due  on  the  note  of 
$4,456.25,  for  which  the  plaintiff  claimed  judgment.  The 
defendants'  contention  was,  that  the  sale  in  May  was  unau- 
thorized, and  amounted  in  law  to  a  conversion.  In  all  other 
respects  the  sale  was  in  conformity  with  the  power.  On  the 
theory  that  the  sale  at  the  time  in  question  was  unauthorized, 
the  defendants  contended  that  they  were  entitled  to  have  the 
value  of  the  securities  allowed  to  them  at  their  highest  market 
price  between  the  conversion  and  the  time  of  the  trial.  The 
defendants  gave  in  evidence  the  fact  that  in  December,  1886, 
and  April  and  May,  1887,  these  securities  were  worth  in  the 
market  the  sum  of  $56,860 — sufficient  to  pay  the  plaintiff's 
note  and  leave  a  balance  of  $6,860  due  the  defendants. 

The  defendants'  claim  was  disallowed,  and  judgment  given 
for  the  plaintiff  for  the  sum  of  $4,456.26,  being  the  balance 
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due  on  the  note  after  crediting  on  it  the  proceeds  of  sale,  with 
interest. 

The  case  was  tried  by  the  judge,  a  jury  being  waived.  A 
general  exception  was  taken  to  his  finding.  Upon  such  an 
exception,  if  there  be  evidence  to  sustain  the  finding,  the 
exception  will  not  be  sustained. 

»oo  'pjje  plaintiff  is  a  national  bank,  located  in  the  city  of 
New  York.  The  defendants,  at  the  time  of  these  transactions, 
were  bankers  and  brokers  in  New  York.  The  debt  for  which 
the  note  was  given  was  a  loan  of  $50,000  to  the  defendants. 
The  form  of  the  contract  pledging  securities  for  the  repay- 
ment of  loans  is  such  as  is  usual  in  that  city.  It  must  be 
assumed  that  the  parties  were  aware  of  the  effect  of  the  terms 
of  s\ich  contracts,  and  with  the  course  of  dealing  in  that 
market  with  securities  pledged  as  security  for  loans. 

By  the  first  paragraph  in  the  defendants'  contract  the  plain- 
tiff" was  authorized  to  sell  the  securities  at  any  broker's  board 
in  the  city  of  New  York,  or  at  public  or  private  sale  in  said 
city,  or  elsewhere,  at  its  option,  on  the  nonperformance  of  any 
of  the  defendants'  promises  therein  contained,  without  any 
notice  of  the  time  and  place  of  sale.  This  contract  was 
embodied  in,  and  made  part  of,  the  note  itself,  and  the 
promise  to  pay  in  the  note  was  one  of  the  promises  on  the 
nonpayment  of  which  a  sale  was  authorized.  The  sale  was 
Diade  through  a  firm  of  brokers,  who  were  members  of  the 
stock  exchange  in  New  York  city.  There  is  no  foundation  in 
the  evidence  for  complaint  of  the  manner  or  fairness  with 
which  the  sale  was  conducted. 

The  power  of  the  plaintiff"  to  sell  the  securities  before  the 
four  months  named  in  the  note  had  expired  depends  upon  the 
construction  and  eff*ect  of  the  second  paragraph  of  the  con- 
tract. There  was  some  discussion  on  the  argument  as  to  the 
right  to  fill  the  blanks  in  that  paragraph.  The  evidence  was 
not  sufficient  to  justify  the  court  in  filling  the  blanks.  The 
contract  will  be  construed  in  the  condition  it  was  in  when  it 
was  delivered  to  the  plaintiff".  In  this  paragraph  it  is  pro- 
vided that  in  case  of  a  depreciation  in  the  market  value  of 
the  property  pledged,  the  defendants  should,  on  demand  by 
the  holder  of  the  note,  make  a  payment  thereon,  so  that  the 
market  value  of  the  securities  should  always  be  more  than  the 
an)ount  of  the  debt;  and  that  in  case  of  the  failure  of  the  de- 
fendants to  make  such  payment  the  note  should,  at  the 
***'  payee's  option,  become  due  forthwith,  and  that  the  plain- 
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tiff  might  immediately  reimburse  itself  by  the  sale  of  the  prop- 
erty, or  any  part  thereof;  and  that  in  case  the  net  proceeds  of 
such  sale  should  be  less  than  the  amount  then  due  on  the 
note,  the  defendants  should  forthwith,  after  such  sale,  pay  the 
amount  of  such  deficiency,  with  interest. 

The  power  to  sell  the  securities  before  the  maturity  of  the 
note,  according  to  its  terms,  was  made  to  depend  upon  the 
concurrence  of  two  conditions:  the  depreciation  in  the  markat 
value  of  the  property  pledged  and  the  failure  of  the  defend- 
ants, after  demand,  to  make  a  payment  on  account  of  the  loan, 
so  that  the  market  value  of  the  securities  pledged  should 
be  more  than  the  amount  due  on  the  note. 

The  proof  was  that  on  the  6th  of  May,  1884,  the  firm  of 
Grant,  Ward  &  Co.  failed,  and  the  Marine  Bank  closed  its 
doors.  On  the  14th  the  Metropolitan  Bank  closed  its  doors, 
and  a  number  of  leading  bankers  failed.  These  failures 
created  a  panic  in  the  money  market,  and  a  great  deprecia- 
tion in  the  market  value  of  all  commercial  securities.  Early 
on  the  morning  of  the  15th  the  defendants'  embarrassments 
led  them  to  an  assignment  for  the  benefit  of  their  creditors. 
It  fully  appeared  that  at  the  commencement  of  business 
hours  on  the  morning  of  May  15th  the  securities  pledged 
had  so  depreciated  that  their  market  value  was  considerably 
belcw  the  amount  of  the  plaintiff's  debt.  Under  a  pledge 
with  a  power  of  sale  such  as  exists  in  this  case  the  pledgee, 
unless  restrained  by  other  conditions  in  the  contract  of  pledge, 
has  a  right  to  sell  whenever  the  condition  of  the  market 
makes  it  prudent  for  him  to  do  so  for  the  protection  of  his 
interests. 

The  other  condition  was  that  a  demand  should  be  made 
upon  the  defendants,  and  that  upon  such  demand  the  defend- 
ants should  pay  on  account  of  the  note  a  sum  sufficient  to 
reduce  the  amount  due  below  the  market  value  of  the  securities 
then  had.  The  case  shows  that  at  the  beginning  of  business 
hours  on  the  morning  of  the  15th  two  notices  were  served  on 
the  defendants.  One  of  these  notices  was  in  a  form,  signed 
by  the  cashier  of  the  bank,  in  these  words:  "I  hereby  call 
»»»  your  loan  of  April  15,  1884,  for  $50,000."  This  notice 
was  plainly  not  a  demand  in  conformity  with  the  condition 
expressed  in  the  contract.  A  depreciation  in  the  market 
value  of  the  securities  pledged  did  not  convert  the  loan,  which 
was  made  on  four  months*  time,  into  a  call  loan.  That  con- 
dition of  affairs  imposed  upon  the  defendant  the  obligatioa 
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not  to  pay  the  note  in  full,  but  by  a  payment  upon  it  to  reduce 
the  loan  until  the  amount  remaining  due  was  under  the 
market  value  of  the  securities.  It  appeared  in  evidence  that 
the  other  notice  served  was  '*  a  demand  for  the  payment  on 
account  of  the  loan  to  a  degree  corresponding  to  the  depre- 
ciation of  the  securities."  Neither  the  original  notice  nor  a 
copy  was  produced.  The  witness  who  testified  upon  thi» 
subject  was  not  able  to  state  the  amount  of  the  depreciation,, 
but  he  added  that  such  depreciation  was  known  to  both  the- 
borrower  and  lender. 

The  object  of  a  demand  in  a  contract  of  this  sort  is  to  give 
the  party  an  opportunity  to  comply  with  the  -terms  of  hia 
contract  and  preserve  his  securities  from  sale  before  th»^ 
expiration  of  the  time  for  which  the  loan  was  negotiated;, 
and  it  would  be  reasonable  that  in  making  the  demand  th» 
party,  before  he  is  put  in  default,  should  have  been  made- 
aware  of  the  extent  of  the  depredation,  approximately  at 
least,  and  the  sum  required  to  be  paid  to  save  his  rights 
should  be  specified.  If  the  case  rested  solely  on  the  8ufl5- 
ciency  of  the  demand  made  I  should  have  some  hesitation  in 
sustaining  this  judgment. 

Assuming  that  the  sale  of  the  securities  in  Mny  was  unau- 
thorized, it  was  a  conversion  of  the  property,  though  the  sale 
was  made  in  good  faith.  Nevertheless,  the  judge's  finding 
and  the  rule  of  damages  applied  were  correct. 

The  general  rule  is,  that  the  measure  of  damages  for  con- 
version is  the  value  of  the  property  at  the  time  of  the  con- 
version. This  rule  has  been  modified  with  respect  to  th» 
conversion  of  stocks  and  bonds,  commercial  securities  vendible 
in  the  market,  the  market  value  of  which  is  liable  to  frequent 
•®*  and  great  fluctuations  caused  by  the  depression  and 
inflation  of  prices  in  the  market. 

In  ifarkham  v.  Jaudon,  41  N.  Y.  235,  the  court  of  appeals- 
held  that  as  between  a  customer  and  his  broker,  holding  stock 
purchased  for  the  former,  which  had  been  pledged  as  security 
for  advances  made  in  the  purchase,  the  measure  of  damages 
for  the  conversion  by  an  unauthorized  sale  was  the  highest 
market  price  between  the  time  of  the  conversion  and  the  triaL 
Relying  upon  this  case,  the  defendants  put  in  evidence  no 
proof  of  value  except  the  market  value  in  December,  1886^ 
and  April  and  May,  1887.  But  Markham  v.  Jaudon,  41  N.  Y. 
235,  has  been  overruled  by  a  series  of  cases  in  the  New  York 
courts,  and  the  rule  adopted  that  in  such  cases  the  principal 
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may  disaffirm  the  sale,  and  that  the  advance  in  the  market 
price  from  the  time  of  sale  up  to  a  reasonable  time  to  replace 
it,  after  notice  of  the  sale,  was  the  proper  measure  of  damages: 
Baker  v.  Drake,  53  N.  Y.  211;  13  Am.  Rep.  507;  66  N.  Y.  518; 
23  Am.  Rep.  80;  Gruman  v.  Smith,  81  N.  Y.  25;  Colt  v.  Owens, 
90  N.  Y.  368.  These  decisions  were  made  in  cases  where  the 
transactions  were  dealings  between  the  customer  and  broker 
in  the  purchase  and  sale  of  stocks  on  a  margin.  Subse- 
-quently,  the  same  rule  was  applied  where  the  owner  of  stock, 
;ior  which  he  had  paid  full  value,  and  which  he  held  as  an 
investment,  put  it  in  the  hands  of  a  broker  as  collateral 
security  for  the  debt  of  a  third  person,  upon  condition  that  it 
should  not  be  sold  for  six  months,  the  stock  having  been  sold 
without  the  owner's  authority  before  the  expiration  of  that 
time.  Under  the  decisions  of  the  New  York  courts  reason- 
able time,  where  the  facts  are  undisputed,  is  a  question  of  law 
for  the  court:  Wright  v.  Bank  of  Metropolis,  110  N.  Y.  237;  6 
Am.  St.  Rep.  356.  In  Colt  v.  Owens,  90  N.  Y.  368,  thirty  days 
after  the  sale  and  notice  of  it  was  regarded  as  reasonable 
time.  The  rule  of  the  highest  intermediate  value  between 
^the  time  of  the  conversion  and  the  time  of  the  trial  has  been 
rejected  in  the  supreme  court  of  the  United  States  as  the 
proper  measure  of  damages,  and  the  rule  that  the  highest  in- 
^termediate  value  between  the  time  of  the  conversion  and  a 
a-easonable  time  after  the  owner  has  received  notice  of  it  was 
^adopted  '®*  as  the  correct  view  of  the  law,  for  the  reason,  as 
expressed  by  Mr.  Justice  Bradley,  that  more  transactions  of 
this  kind  arise  in  the  state  of  New  York  than  in  all  other 
parts  of  the  country,  and  that  the  New  York  rule,  as  finally 
4settled  by  its  court  of  appeals,  has  the  most  reason  in  its 
favor:  GaXigher  v.  Jones,  129  U.  S.  193. 

The  principle  upon  which  this  doctrine  rests  is  the  consid- 
eration that  the  general  rule  that,  in  an  action  for  a  conver- 
sion, the  market  value  of  the  property  at  the  time  of  the 
xjonversion  would  afford  an  inadequate  remedy,  or  rather  no 
iremedy  at  all,  for  the  real  injury,  which  consisted  in  the 
wrongful  sale  of  property  of  a  fluctuating  value  at  an  unfavor- 
cable  time,^  chosen  by  the  broker  himself.     Hence,  the  cost  of 
^replacing  the  securities  by  a  purchase  in  the  market,  allowing 
A  reasonable  time  for  that  purpose,  has  been  regarded  as  the 
j)roper  measure  of  damages.     As  was  said   by  Mr.  Justice 
-Bradley  in  Galigher  v.  Jones,  129  U.  S.  193:  "A  reasonable 
{time  after  the  wrongful  act  complained  of  is  to  be  allowed  to 


March,  1893.J     Dimock  v.  Umted  States  Nat.  Bank.      649 

the  party  injured  to  place  himself  in  the  position  he  would 
ahve  been  in  had  not  his  rights  been  invaded,"  The  general 
rule  that  the  market  value  at  the  time  of  the  conversion  is  the 
measure  of  damages  being  found  to  be  impracticable  in  these 
cases,  and  having  been  abandoned,  the  effort  has  been  to 
obtain  some  rule  by  which  sustantial  justice,  as  near  as  may 
be,  may  be  attained.  In  England  the  market  value  at  the  time 
of  the  trial  appears  to  be  the  measure  of  damages:  Owen  v. 
Routh,  14  Com.  B.  327.  In  some  of  the  sister  states  the  rule 
of  the  highest  intermediate  price  before  the  trial  has  been 
adopted.  In  New  York,  and  in  most  of  the  sister  states,  as 
well  as  in  the  supreme  court  of  the  United  States,  the  for- 
mula which  has  been  called  the  New  York  rute,  has  been 
adopted,  and  is  the  rule  which  will  accomplish  the  most 
complete  justice  in  the  ordinary  transactions  between  the 
broker  and  his  customer  dealing  in  stocks  when  an  unauthor- 
ized sale  is  the  act  of  conversion.  In  such  cases  the  customer 
has  a  choice  of  remedies.  He  may  claim  the  benefit  of  the 
sale  and  take  the  proceeds;  he  may  require  the  broker  to 
^•*  replace  the  stock,  or  replace  it  himself,  and  charge  the 
broker  for  the  loss,  or  he  may  recover  the  advance  in  the 
market  price  up  to  a  reasonable  time  within  which  to  replace 
it  after  notice  of  the  sale:  Cook  on  Stocks  and  Stockholders, 
6ec.  460.  But  where  stocks  and  negotiable  securities  are 
pledged  as  collateral  security  for  the  payment  of  a  debt  to 
become  due  and  payable  on  a  future  day  another  element 
enters  into  the  consideration  of  the  compensation  to  be 
awarded  to  the  owner  of  the  securities  for  the  unauthorized 
«ale  of  them  before  the  debt  matures.  Upon  such  a  bail- 
ment, it  is  the  duty  of  the  pledgee  to  keep  the  securities  in 
hand  at  all  times,  ready  to  be  delivered  to  the  pledgor  on  the 
payment  of  the  debt:  Cook  on  Stocks  and  Stockholders,  sees. 
469,  471.  An  unauthorized  sale  before  the  debt  matures  is  a 
conversion  for  which  the  pledgor  may  have  remedy  in  the 
manner  above  mentioned.  But  the  sale  may  be  made  when 
the  market  value  is  depreciated  and  the  market  with  a 
downward  tendency;  the  market  may  revive,  and  prices  be 
enhanced,  before  the  debt  matures.  Under  such  circum- 
stances a  rule  that  the  pledgor  shall  be  at  liberty  to  elect  to 
treat  the  unauthorized  sale  as  a  conversion,  or  to  hold  the 
pledgee  for  the  breach  of  his  duty  to  keep  the  securitiee  until 
the  maturity  of  the  debt,  and  recover  as  damages  the  market 
value  of  the  securities  as  of  that  time,  would  comoiend  itself 
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In  reason  and  justice.  As  applied  to  the  facts  of  this  case 
this  rule  would  be  eminently  just.  The  plaintiff  in  good 
faith  sold  the  securities  in  the  manner  authorized  by  the 
contract  of  pledge;  the  breach  of  duty  was  in  selling  at  an 
unauthorized  time.  The  debt  was  not  paid  or  tendered  at 
maturity,  and  if  the  plaintiff  had  held  the  stock,  and  sold  it 
at  that  time,  the  sale  would  have  been  Btrictly  in  conformity 
with  the  power.  If  the  defendants  lost  any  thing  by  the 
sale  at  a  time  unauthorized  they  would  be  recompensed  for 
that  loss  by  an  award  of  damages  equivalent  to  the  market 
value  of  the  securities  at  the  time  the  debt  became  due. 
Tested  by  either  of  these  standards  the  proper  credit  was 
allowed,  the  proof  being  that  the  prices  of  the  securities  were 
less  when  the  note  matured  than  when  the  '"®  securities  were 
sold.  No  evidence  of  an  increased  price  prior  to  December, 
1886,  was  produced. 

The  finding  of  the  judge  should  be  aflfirmed  on  the  ground, 
also,  that  the  sale  was  consented  to,  and  ratified,  by  the  de- 
fendants. 

The  notices  served  on  the  morning  of  May  15th  informed 
the  defendants  that  the  securities  pledged  had,  in  the  plain- 
tiff's  estimation,  depreciated  in  market  value,  and  that  the 
contingency  provided  for  in  this  part  of  the  contract  had  hap- 
pened, and  also  plainly  indicated  the  purpose,  on  the  part  of 
the  plaintiff,  to  avail  itself  of  the  right  wliich,  under  those 
circumstances,  would  accrue  under  the  contract.  Immediately 
after  the  sale  was  made,  the  defendants  had  notice  of  the  fact 
of  sale,  and,  very  shortly  after,  of  the  amount  realized  there- 
from. No  objection  was  made  to  the  sale  or  the  amount 
realized.  On  June  4,  1884,  the  defendants  filed  a  schedule 
of  their  indebtedness  under  their  assignment.  This  schedule 
was  verified  by  the  oaths  of  the  defendants  that  it  contained 
a  true  account  of  their  creditors,  and  of  the  sum  owing  ta 
each,  and  also  a  statement  of  any  existing  collateral  or  other 
security  for  the  payment  of  such  debt.  In  this  statement  the 
plaintiff  was  put  down  as  a  creditor  for  the  sum  of  $4,737.50, 
which  was  about  the  amount  due  the  plaintiff  after  the  pro- 
ceeds were  applied  to  the  debt;  and  to  this  specification  of 
the  existing  debt  due  the  plaintiff  was  appended  a  statement 
that  for  the  payment  of  this  debt  there  was  no  existing  col- 
lateral or  other  security.  In  September,  1885,  the  defend- 
ants caused  to  be  presented  to  the  plaintiff  a  composition 
agreement,  with  a  view  to  a  compromise  with  their  creditors^ 
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in  which  the  debt  due  the  plaintiff  was  stated  to  be  the  sum 
of  $5,118.87,  figures  which  represented  approximately  the  net 
amount  due  the  plaintiff  on  the  note  after  applying  thereon 
the  proceeds  of  the  sale  of  the  securities,  with  interest.  This 
agreement  was  signed  by  the  plaintiff;  but  the  project  fell 
through,  the  defendants  being  unable  to  effect  a  compromise 
with  all  their  creditors. 

The  defendants  had  the  election  either  to  ratify  the  sale, 
••''  and  claim  the  benefit  of  it,  or  repudiate  it,  and  hold  the 
plaintiff  in  damages.  The  act  of  the  defendants  in  applying 
the  proceeds  of  the  sale  as  a  credit  on  the  plaintiff's  note  is 
BO  positive  and  emphatic  an  act  of  ratification  and  adoption 
that  it  cannot  be  retracted. 

The  case  was  properly  decided  at  the  trial,  and  the  judg- 
ment should  be  afl&rmed.       

Trover— Conversion— Mbasurb  o»  Dahaoss. — If  there  !■  «  wrongful 
conversion  of  stock  by  a  pledgee,  the  proper  meaaure  of  damages  therefor  is 
the  value  of  the  stock  at  the  time  of  the  conversion,  with  interest  thereon 
from  such  time:  Moody  v.  Whitney,  38  Me.  174;  61  Am.  Dec.  239,  and  note; 
Robimon  v.  Hurl<-y,  11  Iowa,  410;  79  Am.  Dec.  497;  WhiU  r.  Martin,  1  Port. 
215;  26  Am.  Dec.  365,  and  note;  Clark  v.  Whitalcer,  19  Conn.  319;  48  Am. 
Dec.  160,  and  note;  Lee  r.  Mathewt,  10  Ala.  682;  44  Am.  Dec.  498,  and 
note;  Woods  v.  Oaar,  93  Mich.  143;  Oanong  v.  Oreen,  71  Mich.  1;  Stiiltoelt 
V.  Farewell,  64  Vt.  286.  But  the  jury  may  in  their  discretion  give  th« 
highest  value  of  the  stock  at  any  time  between  the  conversion  and  the  trial: 
Terry  v.  Birmingham  Nat.  Bank,  93  Ala.  599;  30  Am.  St.  Rep.  87,  »nd  note; 
Pickert  v.  Rugg,  1  N.  Dak.  230.  See,  also,  the  extended  notes  to  Baker  v. 
Wheeler,  24  Am.  Dec.  70;  WooUey  r.  Carter,  11  Am.  Deo.  526,  and  Origgi  r. 
Day,  32  Am.  St.  Rep.  725. 

Collateral  Seccritt — Conversion  bt  Plbdokb — Rbmbdiss  or  Plbdoor. 
For  a  full  discussion  of  this  question  see  the  extended  notes  to  Origgt  ▼.  Day^ 
32  Am.  St.  Rep.  724,  and  Balling  ▼.  Kirby,  24  Am.  St.  Rep.  797. 

Collatbral  Bbcuritt — Unauthorized  Sale  bt  Holder. — Ratitioatioii 
ST  Plbdoos:  See  the  extended  note  to  Origg$  r.  Day,  82  Am.  St.  Bep,  7S1. 
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Sullivan  v.  Clifton. 

[66  Nbw  Jkbsht  Law,  824.) 

Ejtrnn  OF  LiVBBTMAN. — A  chattel  mortgage  on  a  horse  ia  saperior  to  ft  liata* 
tory  lien  of  a  liTery-stable  keeper  for  his  board  and  keeping  farniBhed 
at  the  requeat  of  the  owner  after  the  execution  of  the  mortgage. 

lilBNS — Common  Law  and  Statcttort. — Common-law  liens  as  distinguished 
from  contract  or  statutory  liens  attach  to  the  property  without  refer- 
ence to  ownership,  and  override  all  other  rights  in  the  property,  while 
the  latter  liens  are  subordinate  to  all  prior  existing  rights  therein. 

Harrison  H.  Voorheea,  for  the  plaintiflF  in  error. 
John  W.  Wartman,  for  the  defendant  in  error. 

■»*  Van  Syckel,  J.  On  the  2d  of  October,  1891,  one 
Amos  Wells  executed  to  Sullivan,  the  plaintiff,  a  chattel 
naortgage  on  a  horse  owned  by  Wells.  The  mortgage  was 
immediately  placed  on  record,  the  mortgagor  retaining  pos- 
fiession  of  the  horse. 

After  the  mortgage  had  been  lodged  for  record,  the  mort- 
gagor, without  the  knowledge  of  Sullivan,  left  the  horse  at 
the  livery-stable  of  the  defendant,  Clifton,  to  be  boarded  and 
kept. 

The  only  question  in  the  case  is,  whether  the  lien  of  the 
chattel  mortgage  is  superior  to  the  statutory  lien  of  the  livery- 
«table  keeper. 

Our  statute  reads  as  follows:  "  That  all  livery-stable,  board- 
ing, and  exchange  stable  keepers  shall  have  a  lien  on  all 
horses  and  other  animals  left  with  them  in  livery,  for  board 
or  sale,  or  exchange;  and  also  upon  all  carriages,  wagons, 
fileighs,  and  harness  left  with  them  for  storage,  sale,  or 
exchange,  for  the  amount  of  the  bill  due  to  the  proprietor  of 
8»5  any  siich  stable  for  the  board  and  keep  of  any  such  horse 
of  other  animal,  and  also  for  such  storage;  and  shall  hare 
the  right,  without  the  process  of  law,  to  retain  the  same  until 
the  amount  of  such  said  indebtedness  is  discharged." 

The  courts  of  Tennessee,  New  Hampshire,  Vermont,  and 
Massachusetts  hold  that  the  mortgagee  is  entitled  to  priority: 
McGhee  v.  Edwards,  87  Tenn.  507;  Sargent  v.  Usher,  65  N.  H. 
287;  20  Am.  Rep.  208;  IngalU  v.  Vance,  61  Vt  582;  Eotoes 
▼.  Newcovih,  146  Mass.  76. 

I  have  found  but  two  cases  holding  otherwise:  Smith  t. 
Stevens,  86  Minn.  303;  Case  v.  Allen,  21  Kan.  217;  80  Am. 
£ep.  425. 
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In  the  former  case  the  statute  gave  the  liveryman  a  lien 
for  keep  of  horses,  at  the  request  either  of  the  owner  or  law- 
ful possessor  thereof,  and  provided  that  he  might  retain  the 
animals  until  his  charges  were  paid. 

Under  that  statute,  no  other  view  could  reasonably  be 
taken. 

In  the  Kansas  case  Justice  Brewer,  in  support  of  his  view 
giving  preference  to  the  statutory  liens,  cites  the  English 
cases  giving  a  lien  for  the  repairs  of  vessels  made  at  the 
instance  of  the  mortgagor  priority  over  a  previous  mortgage 
executed  by  him.  This  preference  rests  not  upon  statute  but 
upon  a  rule  of  the  commercial  law  which  does  not  dominate 
this  case. 

The  English  courts  base  the  superior  right  of  one  who 
repairs  a  vessel  upoin  this  ground,  viz.,  that  the  mortgagee 
having  allowed  the  mortgagor  to  continue  in  the  apparent  full 
ownership  of  the  vessel,  there  arises  an  implication  that  the 
mortgagee  has  authorized  him  to  make  repairs  which  give 
an  additional  value  to  the  vessel,  and  keep  it  in  an  eflScient 
condition  for  service:  Williams  v.  Allsup,  10  Com.  B.,  N.  S.^ 
417. 

They  hold,  however,  that  the  case  of  an  agistment  does  not 
full  within  the  same  principle,  inasmuch  as  the  agister  does 
not  confer  any  additional  value  on  the  animal — he  simply 
takes  the  animal  to  feed  it:  Jackson  v.  Cummins,  5  Mees.  <fe 
W.  342;   Wallace  v.  Woodgate,  1  Car.  &  P.  575. 

•'•  The  cases  are  cited  and  discussed  by  Mr.  Justice 
Depue  in  White  v.  Smith,  44  N.  J.  L.  105, 43  Am.  Rep.  347,  and 
this  distinction  is  adverted  to  in  that  case. 

Hence  it  was  that  the  agister  of  cattle,  not  being  within 
the  reason  of  the  rule  upon  which  the  lien  for  the  repairs  of 
vessels  was  based,  was  not  entitled  at  common  law  to  the 
like  protection. 

Nor  is  the  liveryman  within  the  reason  of  the  rule  which 
applies  to  innkeepers. 

An  innkeeper  is  bound  to  entertain  his  guest,  but  even  he, 
at  common  law,  acquires  no  lien  on  the  goods  which  his  guest 
brings  with  him  if  he  knows  that  the  guest  is  unlawfully  ia 
possession  of  them. 

A  liveryman  is  not  bound  to  receive  a  horse  on  keep.  In 
this  case  he  had  notice  of  the  mortgage,  and  could  have  de< 
clined  to  take  the  horse,  unless  he  was  willing  that  his  lien 
under  the  statute  should  be  subject  to  the  mortgage.     The  Ilea 
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of  the  liveryman,  as  well  as  that  of  the  mortgage,  resting  ex- 
clusively upon  statutory  provisions,  the  one  having  no  higher 
claim  to  be  enforced  than  the  other,  the  lien  of  the  former 
being  subsequent  in  time,  and  taken  with  full  notice  of  the 
right  of  the  latter,  must,  upon  principle,  be  subject  to  it.  The 
maxim,  prior  est  in  temporCj  potior  est  in  jure,  applies. 

It  is  one  of  the  characteristics  of  common-law  liens  which 
^rise,  upon  considerations  of  justice  and  policy,  by  operation 
of  law,  as  distinguished  from  liens  created  by  contract  or 
statute,  that  the  former,  as  a  general  rule,  attach  to  the  prop- 
erty itself,  without  any  reference  to  ownership,  and  override 
all  other  rights  in  the  property,  while  the  latter  are  subordi- 
nate to  all  prior  existing  rights  therein. 

In  my  opinion  the  mortgage  must  prevail  over  the  contest- 
ing lien,  and  the  judgment  below  should  be  reversed. 

LiKN  or  AoisTKR — Prioritt  Bbtwesn  and  Chattbl  Mortoaoi. — An 
agister's  lien,  created  by  statnte,  is  paramount  to  the  lien  of  a  prior  chattel 
mortgage  npon  the  same  cattle:  Gate  r.  Allen,  21  Kan.  217;  30  Am.  Rep. 
425.  The  doctrine  of  the  principal  case,  which  ia  the  contrary  doctrine  to 
that  of  the  above  case,  is  maintained  by  Sargent  v.  Uaher,  65  N.  fl.  287} 
'20  Am.  Rep.  208;  and  Ea$ter  t.  Ooyne,  51  Ark.  222. 


Pennsylvania   R\tlroad  Company  u  Parry. 

i.»o  New  Jkbset  Law,  551.] 

Railroads — LiMiTATioir  on  Riohtsof  Passenger.— A  person  who  purchase! 
a  railway  ticket  to  a  certain  place,  and  takes  his  seat  in  a  particular 
train  that  goes  to  his  destination,  cannot,  if  the  ticket  specifies  that  it  is 
"not  good  to  stop  off  en  route,"  without  permission  of  the  railway  com* 
pany,  while  the  train  is  reasonably  pursuing  the  duty  of  the  oarrier, 
leave  it  and  take  another  train  and  complete  his  journey  under  the  same 
contract.  His  contract  is  entire,  and  neither  he  nor  the  company  oan 
be  required  to  perform  it  in  fragments. 

Railroads — Tickets — Regulations. — A  railway  ticket  is  a  mere  token 
that  fare  has  been  paid,  and  that  the  passenger  has  the  right  to  be  car- 
ried to  the  destination  it  indicates  according  to  the  reasonable  regula- 
tions of  the  company.  Such  regulations,  at  least  so  far  as  they  are 
known  to  the  passenger,  enter  into  the  contract  of  carriage,  and  it  is  his 
duty  to  conform  to  them.  Such  ticket  need  not  fully  set  out  the  contract 
of  carriage. 

Action  to  recover  damages  for  being  wrongfully  ejected 
from  a  railway  train.  The  plaintiff,  Parry,  purchased  an 
excursion  ticket  from  Riverton  to  Mount  Holly.  The  former 
place  is  on  the  main  line  of  the  Pennsylvania  Railroad  Com- 
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pany,  and  the  latter  upon  a  branch  line  known  as  the  Bur- 
lington Branch.  The  ticket  sold  to  plaintiff  indicated  that 
his  route  was  to  be  "  via  Burlington  Branch,"  and  that  such 
ticket  was  "  not  good  to  stop  ofiF  en  route."  By  the  regulations 
of  the  defendant  company  passengers  holding  such  tickets 
were  required,  in  going  from  Riverton  to  Mount  Holly,  and  in 
returning  therefrom,  to  change  cars  at  its  Broad  Street  station 
in  the  city  of  Burlington.  The  plaintiff  on  his  return  took  a 
train  that,  according  to  the  company's  regulations,  should 
connect  at  Broad  street  with  a  train  which  would  leave  Tren- 
ton at  twenty  minutes  past  five  o'clock,  p.  m.,  and  such  con- 
nection required  passengers  to  wait  at  the  Broad  Street  station 
a  half  hour  or  more  until  the  train  from  Trenton  arrived. 
With  the  view  of  saving  a  half  hour's  delay  in  waiting  for  the 
proper  connecting  train  the  plaintiff  got  off  his  train,  and 
walking  to  the  station  reached  it  in  time  to  catch  another 
train  which  happened  to  be  there,  and  which  would  reach  and 
stop  at  his  place  of  destination  at  an  earlier  time  than  the 
train  upon  which  he  was  traveling.  Upon  presenting  his 
excursion  ticket  on  the  latter  train  he  was  informed  that  it 
was  good  only  upon  the  train  which  he  had  left.  He  refused 
to  pay  his  fare,  and  was  ejected  from  the  train.  The  defend- 
ant moved  for  a  nonsuit,  and  such  motion  being  denied,  its 
denial  was  assigned  as  error. 

Samuel  H.  Orey,  for  the  plaintiff  in  error. 

Samuel  K.  Bobbins  and  John  W.  Wescott,  for  the  defendant 
in  error. 

**'  The  Chancellor.  The  motion  to  nonsuit  presented  to 
the  court  below  this  question,  whether  the  contract  between 
Mr.  Parry  and  the  railroad  company  permitted  Mr.  Parry  to 
quit  the  branch  road  train  before  it  reached  its  destination, 
and,  proceeding  in  advance  of  it,  continue  his  journey  in  a 
train  with  which  it  did  not  connect,  and  was  made  available 
to  him  only  by  accidental  delay. 

It  is  established  by  the  course  of  judicial  decision  that 
when  a  person  who  purchases  a  railway  ticket  to  a  certain 
place  takes  his  seat  in  a  particular  train  that  goes  to  hii 
destination  he  cannot,  without  permission  of  the  railway 
company,  while  the  train  is  reasonably  pursuing  the  duty  of 
the  carrier,  leave  it  and  take  another  train,  and  complete  his 
journey  under  the  same  contract.  The  reason  is  that  his 
contract  is  entire,  and  neither  he  nor  the  company  can  b* 
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required  to  perform  it  in  fragments:  State  y.  Overton,  24 
N.  J.  L.  435;  61  Am.  Dec.  671;  Petrie  v.  Pennsylvania  R.  R. 
Co.,  42  N.  J.  L.  449;  Cheney  v.  Boston  etc.  R.  R.  Co.,  11  Met. 
121;  45  Am.  Dec.  190;  Dietrich  v.  Pennsylvania  R.  R.  Co.,  71 
Pa.  St.  432;  10  Am.  Rep.  711;  Oil  Creek  etc.  Ry.  Co.  v.  Clark, 
72  Pa.  St.  231;  Vankirk  v.  Pennsylvania  R.  R.  Co.,  76  Pa.  St. 
73;  18  Am.  Rep.  404;  Hamilton  v.  New  York  Cent.  R.  R.  Co., 
61  N.  Y.  100;  Wyman  v.  Northern  Pac.  R.  R.  Co.,  34  Minn. 
210;  McClure  v.  Philadelphia  etc.  R.  R.  Co.,  34  Md.  532;  6 
Am.  Rep.  345;  Stone  v.  Chicago  etc.  Ry.  Co.,  47  Iowa,  82;  29 
Am.  Rep.  458;  Churchill  v.  Chicago  etc.  R.  R.  Co.,  67  111.  390; 
»**  Cleveland  etc.  R.  R.  Co.  v.  Bartram,  11  Ohio  St.  457; 
Halten  v.  Railroad  Co.,  39  Ohio  St.  375;  Wilaey  v.  Louisville 
etc.  R.  R.  Co.,  83  Ky.  511. 

It  is  not  necessary  that  the  contract  of  carriage  should  be 
fully  set  out  in  the  passenger's  ticket.  The  ticket  is  a  mere 
token  that  the  fare  has  been  paid,  and  that  the  passenger  has 
the  right  to  be  carried  to  the  destination  it  indicates,  accord- 
ing to  the  reasonable  regulations  of  the  railway  company. 
Such  regulations,  at  least  so  far  as  they  are  known  to  the 
passenger,  enter  into  the  contract  of  passage,  and  it  is  the 
duty  of  the  passenger  to  conform  to  them. 

The  proofs  of  the  plaintiff  below  very  clearly  exhibited  that 
Mr.  Parry  was  familiar  with  the  regulations  under  which  the 
defendant  company  was  accustomed  to  transport  passengers 
between  Riverton  and  Mount  Holly  upon  such  tickets  as  the 
one  he  purchased.  He  admits  that  he  knew  that  the  local 
accommodation  train  was  apt  to  be  belated,  and  that  the  train 
upon  the  branch  road  did  not  connect  with  it,  and  hence  that 
the  latter  train  would  not  continue  to  the  Broad  Street  station 
in  Burlington  until  the  former  had  passed,  and  that  it  was 
possible  occasionally  to  catch  it  by  quitting  the  branch  road 
train  while  it  was  waiting  upon  the  Y,  and  walking  a  half 
mile  to  the  Broad  Street  depot.  Indeed,  it  was  his  accurate 
knowledge  of  the  regulations  of  the  company,  and  the  delay 
they  occasioned,  that  prompted  him  to  disregard  them  when 
he  saw  an  opportunity  to  expedite  his  transit. 

He  states  that  he  could  have  purchased  an  excursion  ticket 
from  Riverton  to  Burlington  and  back,  and  another  from  Bur- 
lington to  Mount  Holly  and  return,  for  the  same  price  that  he 
paid  for  the  single  excursion  ticket  from  Riverton  to  Mount 
Holly  and  return,  and  in  that  way  have  secured  the  undoubted 
right  to  return  by  the  local  accommodaiioo  if  he  oould  hav* 
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caught  it.  But  be  did  not  purchase  the  two  excursion  ticket*^ 
and  make  his  contract  in  that  way.  He  chose  rather  to  buy 
the  single  ticket,  which  expressly  provided  that  he  should  be- 
transported  between  the  terminal  points  of  his  journey  "  via^. 
Burlington  Branch,"  and  subjected  him  to  the  ***  regulations 
that  he  should  be  carried  to  the  Broad  Street  station,  and 
there  change  to  the  cars  of  a  connecting  train. 

Under  authority  of  the  rule  referred  to,  even  in  absence  of 
the  express  notice  upon  his  ticket  that  he  should  not  "  stop' 
off  en  route"  after  he  had  once  started  in  a  train,  it  may  be 
questionable  whether  it  would  not  have  been  an  abandonment 
of  his  contract  if  he  had  left  the  train,  while  it  was  duly  per- 
forming its  duty,  at  any  other  point  than  that  which  the  reg-- 
ulations  designated  for  that  purpose.     The  notice  upon  the  • 
ticket  simply  served  to  call  attention  to  that  rule.     But  in < 
deciding  this  case  it  is  not  necessary  to  determine  that  ques- 
tion.    The  additional  fact  that,  with  the  express  notice  which 
the  tickt't  gave  before  him,  he  quit  the  branch  train  with  the 
deliberate  intention  of  not  again  taking  either  it  or  its  con-^ 
necting  train,  appears,  and  in  light  of  such  fact  his  noncon- 
formity to  the  regulations  which  entered  into  his  contract^ 
and  consequent  infraction  of  that  contract  and  abandonment 
of  his  rights  thereunder,  become  too  conspicuous  to  admit  o£ 
doubt. 

There  was  nothing  in  the  evidence  to  indicate  that  the  reg- 
ulations of  the  defendant  company  were  not  reasonable,  and 
it  is  admitted  that  the  train  abandoned  was  pursuing  its  way 
as  those  regulations  required. 

Under  these  conditions  the  conductor  was  justified  in» 
demanding  a  new  fare,  and,  upon  the  refusal  of  Mr.  Parry  to 
pay  it,  to  remove  him  from  the  train  in  the  manner  that  was 
adopted:  State  v.  Overton,  24  N.J.  L.  435;  61  Am.  Dec.  671. 

It  is  our  conclusion  that  the  plaintiff  below  should  have 
been  nonsuited,  and  hence  that  the  judgment  now  reviewed 
must  be  reversed.  ^__ 

Justices  Maoik,  Abbbtt,  Browit,  and  Kbcioer  disMnted  on  the  groanA 
that  M  the  ticket  in  qneation  contained  no  condition  that  the  pauenger 
■honld  take  a  continnooi  train,  nor  that  he  ihoold  take  a  connecting  train» 
anii  as  there  was  no  train  of  either  description,  strictly  speaking,  he  did  not 
forfeit  his  right  to  be  carried  on  sooh  ticket,  on  any  train  of  the  company 
passing  bis  destination,  unless  his  alighting  from  one  train  and  walking  a 
short  distance  to  a  station,  and  there  boarding  another  train,  oonld  be  con- 
sidered  as  a  stopping  o£f  en  route.  This  depended  on  his  intent  to  break  th* 
MQtinaity  of  bis  joarney,  and  was  properly  iaft  to  Um  jury  to  dsternuii«i 
▲m.  St.  Rsr..  Vou  XXXIX.— 43 
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Railsoads — TiCEKTS— CoNTisrocs  Passaob. — The  rale  of  a  railway 
pany  that  a  passenger  mait  go  through  on  the  same  train  is  reasonable,  and 
forms  part  of  the  contract  npon  the  parchase  of  a  ticket,  although  it  may  b* 
unknown  to  the  passenger:  Cheney  v.  Boston  etc.  R.  R.  Co.,  11  Met.  121;  45 
Am.  Dec.  190,  and  extended  note.  If  a  passeuger  leaves  the  train  befor* 
■reaching  his  destination  he  forfeits  all  rights  under  his  contract,  and  can* 
cot  resume  bis  journey  on  a  different  train  by  virtue  of  the  check  given  to 
liim  by  the  conductor  of  the  original  train:  State  v.  Overton,  24  N.  J.  I* 
435;  61  Am.  Deo.  671,  and  note;  McCLure  v.  Philadelphia  etc.  R.  M.  Co.,  34 
Md.  532;  6  Am.  Rep.  345.  This  question  will  be  found  thoroughly  dis* 
-cussed  in  the  extended  notes  to  the  following  cases:  Kansas  City  etc.  R.  R. 
Co.  V.  Roilebatigh,  5  Am.  St.  Rep.  727,  and  Commonwealth  v.  Power,  41  Am. 
Dec.  479;  also  the  notes  to  Boston  etc.  R.  R.  Co.  v.  Proctor,  79  Am.  Dec.  730; 
■Keeley  t.  Boston  etc  R.  R.  Co.,  24  Am.  Rep.  23;  and  Dietrich  ▼.  Pennsyl- 
■vania  R.  R,  Co.,  10  Am.  Rep.  718. 

Railroads — Tickets — Regulations. — The  purchaser  of  a  railroad  ticket 
is  entitled,  in  the  absence  of  express  stipulations,  to  be  carried  to  his  destina- 
tion  in  a  reasonable  time  and  manner,  agreeably  to  the  reasonable  rules  and 
regulations  of  the  company:  Johnson  v.  Concord  R.  R.  Corp.,  46  N.  H.  218; 
^8  Am.  Dec.  199,  and  note.  Purchasers  of  tickets  are  bound  to  comply 
"with  all  reasonable  rules  and  orders  of  the  railroad  company  or  their  agents: 
Warren  v.  Fitchburg  etc  R.  R.  Co.,  8  Allen,  227;  85  Am.  Dec.  700.  For  a 
discussion  of  passage  tickets,  their  nature,  and  legal  operation,  see  Qvimhy 
V.  Vanderbilt,  17  N.  Y.  306;  72  Am.  Deo.  469,  and  note;  and  the  extended 
note  to  Kanstu  City  etc  R,  R,  Co.  ▼.  Rodebaugh,  6  Am.  St.  Rep.  7S& 
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Abthubholt    V,    Susquehanna     Mutual     Fibb 
Insurance  Company. 

[159  Pennsylvania  Stats,  1.J 

LiScmAiTCE — Agent — What  Constitctks. — An  insurer,  who  delivers  a  policy 
to  an  insurance  broker  on  the  understanding  that  he  is  to  deliver  it  to 
the  insured,  collect  the  premium,  retain  his  percentage,  and  remit  the 
balance  to  the  insurer,  makes  the  broker  his  agent  in  fact  for  that  trans> 
action,  and  the  receipt  of  the  premiam  by  such  agent  is  the  receipt  by 
the  insurer.  , 

Ixsdrancb — Waiyeb  ov  Cundition. — A  provision  in  a  policy  of  insaranca 
stipulating  that  the  policy  shall  be  void  unless  payment  of  the  premium 
shall  be  made  to  the  secretary,  or  an  agent  of  the  insurer  duly  appointed 
M  such  in  writing,  is  intended  ta  protect  the  iusurer  against  default  oa 
the  part  of  mere  solicitors  for  insurance  from  the  insured,  but  not  to 
make  the  latter  answerable  for  the  default  of  the  insurer's  agents;  and 
if  the  insurer,  either  expressly  or  by  acts  warranting  the  implication, 
in  fact  appoints  an  agent  to  deliver  a  policy  and  collect  the  premium, 
ths  receipt  of  the  money  by  such  agent  is  the  receipt  by  the  insurer, 
and  operates  as  a  waiver  of  such  condition  in  the  policy,  although  tha 
insurer  does  not  in  fact  receive  the  premium. 

Ihsuranck — Waiver  of  Condition. — A  clause  in  a  policy  of  insurance  pro- 
viding that  the  policy  shall  be  void  unless  the  premium  is  paid  to  th« 
secretary,  or  an  agent  of  the  insurer  duly  appointed  as  saoh  in  writing, 
is  waived  by  the  insurer  whenever,  by  his  voluntary  act,  the  policy 
leaves  his  ofSce  to  be  delivered  to  the  insured  on  payment  of  the  pre« 
Biiam,  without  regard  to  the  fact  that  some  one,  having  no  nominal  con< 
■action  with  the  insurer  as  agent,  hands  over  tha  policy,  raoeives  tha 
premium,  and  fails  to  pay  it  to  the  insurer. 

S.  H.  Miller f  Q.  A.  Gordon,  and  J.  C.  Miller ^  for  the  appellant 

E,  P.  Oillespie  arid  B.  Magoffin,  for  the  appellee. 

*  Dean,  J.     Arthurholt,  the  plaintiff,  was  a  retail  merchant 
in  Clarksville,  Mercer  county;  he  owned  the  building  con- 

{8»> 
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taining  his  stock  of  goods;  in  January,  1892,  he  applied  to 
McKean,  an  insurance  agent  in  Mercer,  Pennsylvania,  for 
insurance  on  the  building  •  and  goods;  McKean  could  not 
place  the  risk  in  any  of  the  companies  he  was  agent  for,  so  he 
applied  to  Downing,  an  insurance  broker  in  Philadelphia,  to  get 
the  insurance;  Downing  applied  by  letter  to  the  Susquehanna 
Mutual  Fire  Insurance  Company,  this  defendant,  having 
its  office  at  Harrisburg,  to  take  a  risk  of  one  thousand  dol- 
lars on  the  goods  and  three  hundred  dollars  on  the  building; 
the  defendant,  in  response,  on  the  13th  of  January,  1892,  made 
out  the  policy,  and  transmitted  it  by  mail  to  Downing  at 
Philadelphia,  who  immediately  sent  it  by  mail  to  McKean  at 
Mercer,  who  by  mail  delivered  it  on  January  27th  to  Arthur^ 
holt,  the  plaintiff,  at  Clarksville;  the  next  day  Arthurholt 
forvyarded  by  check  the  premium,  nineteen  dollars  and  fifty 
cents,  to  McKean,  who  duly  received  it,  and  drew  the  money 
from  the  bank,  but  he  did  not  pay  it  over  to  either  Downing 
or  the  insurance  company.  On  the  3d  of  March,  1892,  both 
goods  and  building  were  destroyed  by  fire. 

The  defendant  refused  to  pay  any  part  of  the  loss,  because: 
1.  The  premium  was  not  actually  paid  to  the  company,  a» 
required  by  the  term  of  the  policy;  2.  There  were  fireworks 
in  the,  building  at  the  date  of  the  insurance,  and  this,  by  a 
stipulation  in  the  policy,  rendered  it  void;  3.  There  was 
other  insurance,  making  in  the  aggregate  more  than  two- 
thirds  the  value  of  the  property,  and  this  avoided  the  policy. 

Under  the  instructions  of  the  court  on  the  evidence  there 
was  a  verdict  for  plaintiff;  hence  this  appeal. 

It  is  very  clear  the  court  was  right  in  submitting  the  con- 
flicting evidence  on  the  questions  of  fact  raised  by  the  second 
and  third  objections  of  defendant  to  the  determination  of  the 
jury;  but  as  counsel  for  appellant  has  not  pressed  the  assign- 
ments of  error  to  the  instruction  in  these  particulars  they 
may  be  dismissed. 

As  to  the  first  objection,  which  is  embraced  in  the  first 
assignment  of  error,  it  is  earnestly  argued,  that,  on  the  undis- 
puted facts,  the  court  should  have  directed  a  verdict  for 
defendant.  The  stipulation  in  the  policy  which,  it  is  urged, 
must  defeat  a  recovery,  is  as  follows:  "If  the  premium  for 
this  policy,  or  for  any  renewal  of  the  same,  shall  not  be  paid 
to  the  secretary,  or  an  agent  of  the  company  duly  appointed 
as  such  in  writing,  within  fifteen  days  from  the  date  of  it* 
issue"  then  the  policy  shall  be  void.     It  will  be  noticed,  the 
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premium  money  was  paid  to  McKean,  who  was  neither  the 
secretary  nor  an  *  agent  of  the  company  duly  appointed  by 
writing;  he  had  no  official  connection  whatever  with  the 
company.  But  the  company's  formally  attested  policy  came 
into  his  hands  for  delivery  to  the  insured.  Why?  Because 
it  was  sent  to  him  by  Downing  for  that  purpose;  he  was,  then, 
the  mere  representative  of  Downing,  the  vehicle  chosen  by 
him  for  the  transmission  of  the  policy,  and  the  reception  and 
remittance  of  the  premium;  this  appears  from  the  testimony 
of  both  Downing  and  McKean.  Downing's  agency  was  not 
by  a  formal  written  appointment;  defendant  denies  that  he 
was  its  agent  at  all.  He  testified  he  had  been  an  insurance 
broker,  with  an  office  in  Philadelphia  for  fifteen  years;  that 
he  had  placed  a  number  of  risks  with  defendant  company 
before  he  applied  for  this  policy;  always  collected  the  pre- 
miums, and  remitted  them,  less  his  commissions,  to  the  com- 
pany; that  on  his  application  the  company  sent  him  this 
policy,  and  he  sent  it  to  McKean  to  deliver  to  the  insured, 
and  collect  and  remit  the  premium  to  him.  For  negotiating 
and  placing  these  risks  the  company  allowed  him,  Downing, 
a  commission  of  twenty  per  cent  of  the  premium,  he  remit- 
ting to  the  company  eighty  per  cent.  He  did  not  deny  his 
liability  to  the  company  for  the  premium.  If  the  company 
delivered  this  policy  to  Downing,  on  the  understanding  that 
he  was  to  deliver  it  to  the  insured,  collect  the  premium,  retain 
hi§  percentage,  and  remit  the  balance  to  the  company,  cer- 
tainly, whatever  may  have  been  his  attitude  before  that  time 
while  negotiations  were  pending,  he  was  the  agent  in  fact  of 
the  company  for  the  delivery  of  the  policy  and  the  collection 
of  the  premium;  as  fully  the  agent  of  the  company  as  if  the 
secretary  had  handed  him  the  policy  in  the  company's  office, 
with  instructions  to  deliver  it  to  the  insured  next  door  and 
collect  the  premium. 

Downing  does  not  deny  that  McKean  merely  represented 
him  in  the  delivery  of  the  policy  and  the  collection  of  the 
money;  the  payment  to  McKean  was,  in  its  legal  effect,  a 
payment  to  Downing. 

Taking,  then,  the  provision  in  the  policy  as  it  stands,  that 
payment  shall  be  made  only  to  tlje  secretary  or  to  an  agent 
duly  appointed  as  such  in  writing,  it  is  clear  no  act  of  the 
insured,  or  no  act  of  one  assuming  to  be  an  agent,  and  who 
is  really  not  an  ngent  of  the  company  for  the  collection  of 
the  premium,  will  protect  the  assured  against  the  failure  of 
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the  '  money  to  reach  the  company.  But  if  the  company 
itself,  either  expressly  or  by  acts  which  warrant  the  impli- 
cation, has  in  fact  appointed  an  agent  to  deliver  a  policy  and 
collect  the  premium,  the  receipt  of  the  money  by  such  agent 
is  the  receipt  by  the  company.  To  hold  otherwise  would  be 
a  fraud  upon  the  policy  holder.  He  runs  the  risk  of  the 
honesty  of  his  own  agents,  who  apply  to  the  company  for 
insurance  upon  his  property,  and  the  risk  of  the  authority 
to  collect  in  the  man  to  whom  he  pays,  but  he  does  not  guar- 
antee the  company  that  its  own  agents,  sent  by  it  to  deliver 
his  policy  and  receive  his  money,  will  pay  it  over  to  them. 
The  intention  in  inserting  this  provision  doubtless  was  to 
protect  the  company  against  default  on  the  part  of  those  who 
were  mere  solicitors  of  insurance  for  the  insured,  but  it  was 
not  intended  to  make  the  insured  answerable  for  the  default 
of  the  company's  own  agents;  nor  will  any  perversion  of  the 
manifest  purpose  of  the  stipulation  be  permitted  to  work  such 
a  result. 

The  court  properly  submitted  the  evidence  to  the  jury  to 
find  whether  McKean  was  the  mere  messenger  or  servant  of 
Downing,  and  the  payment  to  him  a  payment  really  to  Down- 
ing; then,  further,  from  the  evidence  that  Downing  had  for 
years  at  times  acted  for  the  company,  it  issuing  policies  at 
his  request,  he  collecting  the  premiums  for  twenty  per  cent 
commission,  and  paying  the  net  balance  to  the  company, 
whether  the  company  had,  without  writing,  in  fact  appointed 
him  its  agent  to  deliver  this  policy  and  receive  the  premium; 
if  so,  the  payment  to  Downing  was  a  payment  to  the  com- 
pany, and  the  policy  could  not  be  avoided  merely  because  the 
money  had  not  been  physically  lodged  in  the  company's 
treasury. 

The  cases  cited  by  appellant  as  holding  a  diflFerent  rule  are 
without  doubt  the  law,  but  they  are  clearly  distinguishable 
on  their  facts  from  the  one  before  us.  In  Pottsville  Mutual 
Fire  Ins.  Co.  v.  Minnequa  Springs  Imp.  Co.^  100  Pa.  St.  137, 
there  were  three  diflFerent  brokers  between  Haeseler,  the  agent 
of  the  company,  and  the  insured;  the  policy  was  delivered 
to  the  insured,  who  paid  the  premium,  but  the  money  was 
remitted  no  further  than  the  second  broker;  there  was  no  pre- 
tense that  it  had  reached  the  agent  of  the  company  author- 
ized to  deliver  the  policy  and  collect  the  premium.  Our 
brother  Green  puts  the  decision  expressly  on  the  ground  that 
the  insured  had  paid  the  ®  premium  to  a  broker  he  knew  was 
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not  the  agent  of  the  company,  and  therefore  took  the  risk. 
If,  in  that  case,  Haeseler,  the  agent  of  the  company,  had  sent 
an  errand  boy  with  the  policy  to  the  assured  to  deliver  it  and 
bring  back  the  premium,  the  policy  would  have  been  enforced 
even  though  the  errand  boy  had  lost  the  money  or  embezzled 
it.  So  in  the  other  cases  cited  there  was  no  actual  payment 
of  the  premium  to  an  agent  authorized  by  the  company  to 
receive  it.  Here  the  jury  has  found,  on  competent  evidence^ 
there  was  such  payment  to  such  agent. 

While  this  case  is  clearly  distinguishable  in  its  facts  from 
those  cited,  and  for  this  reason  is  not  ruled  by  the  principles 
announced  in  them,  yet  if  the  results  contended  for  here  by 
appellant  necessarily  follow  from  the  construction  placed  upoa 
such  stipulations  then  must  follow  some  qualification  of  th» 
rule  laid  down  in  them.  Otherwise  the  rulings  in  Marland 
V.  Royal  Ins.  Co.^  71  Pa.  St.  393,  followed  by  Greene  v.  Lycom- 
ing etc.  Ins.  Co.,  91  Pa.  St.  387,  and  PottsvilU  etc.  Ins.  Co.  ▼► 
Miunequa  Springs  Imp.  Co.,  100  Pa.  St.  137,  may  not  seldom 
lead  to  injustice.  The  law,  in  those  cases,  may  be  invoked 
by  dishonest  insurance  companies  to  escape  payment  of  what 
ought  to  be  held  a  clear  legal  obligation,  and  attempts  will  b» 
made  under  them  to  pervert  the  clause  referred  to  into  a  mer* 
trap  for  unwary  but  honest  insurers.  Take  the  case  in  hand: 
The  owner  of  property,  on  the  27th  of  January,  receives  a 
policy  dated  the  13th  of  same  month,  regularly  attested, 
issued  by  the  company,  insuring  property  to  the  value  of  thir- 
teen hundred  dollars  against  fire,  for  one  year  from  its  date; 
he  pays  the  premium  to  the  person  handing  him  the  policy^ 
assuming,  as  a  business  man  naturally  would,  that  the  com- 
pany having  intrusted  the  executed  policy  for  delivery  to  the 
man  who  ofifers  it  to  him  the  same  man  has  authority  to 
receive  the  money;  then,  resting  on  the  security  inspired  by 
the  possession  of  the  company's  executed  contract,  and  hi» 
payment  of  the  consideration  demanded,  he  makes  no  further 
inquiry;  seven  weeks  after  the  date  of  the  policy,  when  nearly 
one-seventh  of  the  term  covered  by  the  insurance  has  expired^ 
his  property  is  destroyed,  and  he  is  met  by  a  refusal  to  pay 
on  the  ground  that  the  premium  paid  had  not  reached  the 
company's  treasury.  All  this  time  he  has  had  possession  of 
the  policy  with  no  notice  from  the  company  that  the  premium 
•  had  not  been  handed  over;  yet  during  the  same  time  the 
risk  must  have  been  carried  on  the  books  of  the  company  as 
a  yalid  outstanding  risk;  that  is,  if  the  company  kept  anj 
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books  showing  the  condition  of  its  business  and  the  extent  of 
its  liabilities.  We  assume  the  policy  was  not  canceled  for 
nonpayment  of  the  premium,  for  no  notice  of  default  was 
given  the  assured,  and  the  secretary  of  the  company,  who 
was  familiar  with  the  books,  and  who  testified  at  length,  does 
not  say  that  it  was  canceled. 

Under  such  a  state  of  facts,  and  applying  to  them  the  law 
invoked  in  the  cases  cited,  unless  the  policy  holder,  as  in  this 
-case,  can  further  adduce  evidence  that  he  to  whom  he  paid 
his  money  was  in  fact  authorized  to  receive  it,  he  is  insured 
if  there  be  no  fire,  but  not  insured  if  one  occur;  for  if,  with- 
out notice  to  him  of  the  nonreceipt  of  the  premium  on  an 
executed  and  delivered  policy,  the  company  can  declare  it 
void  when  a  fire  occurs  seven  weeks  after  it  has  been  paid 
for  it  can  do  the  same  seven  months  after.  In  effect  the 
policy  holders,  under  such  a  clause,  become  insurers  of  the 
honesty  and  promptitude  of  those  to  whom  the  insurance 
company,  without  a  written  appointment,  intrusts  its  policies 
for  delivery.  It  ought  to  be  held  that,  under  such  a  clause, 
the  insurers  themselves  waive  it  whenever,  by  their  volun- 
tary act,  the  policy  leaves  the  ofiice  to  be  delivered  to  the 
insured  on  payment  of  the  premium;  and  this,  without  regard 
to  the  fact  that  some  one,  having  no  nominal  connection  with 
the  company  as  agent,  hands  over  the  policy  and  receives  the 
ipremium.  By  the  very  fact  of  issuing  a  policy  which  re- 
-quires,  apparently,  nothing  but  delivery  and  payment  of  pre- 
mium to  put  it  in  force,  the  company  arms  every  man  into 
whose  hands  it  may  come  with  the  power  to  receive  its  money; 
there  could  be  no  conduct  more  significant  of  an  intention  to 
waive  the  advantage  of  such  a  clause  than  this.  But.  with- 
out regard  to  the  soundness  of  this  individual  opinion  of  what 
the  law  ought  to  be,  the  case  before  us,  on  its  facts,  being 
clearly  outside  the  principles  laid  down  in  the  cases  cited,  the 
judgment  is  afi&rmed,  and  appeal  dismissed. 

Iksusancb  Compakibs — Aqbnt.— What  CoifBrrnrrES  ak  Bsropm  to 
:Dbnt  Authoritt  or:  Se«  Kansa$  etc  Int.  Co.  r.  Saindon,  52  Kan.  486;  on^ 
vp.  356,  and  note;  and  Hahn  v.  Ovardian  Int.  Co.,  23  Or.  676;  37  Am.  St.  Bep. 
1709.  and  not«,  with  the  casM  eolUotad. 
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Butler  Savings  Bank  v,  Osbornb, 

[159  Pennsylvania  Statb.  10.] 

Ck)T«HAifOY — Paktnership — PRESUMPTION.— Tenants  in  common,  engaged 
in  the  improvement  or  development  of  the  common  property,  are  pre- 
Bomed,  in  the  absence  of  proof  of  a  contract  of  partnership,  to  hold  the 
aamo  relation  to  each  other  during  such  improvement  or  development 
as  before  it  began.  As  to  third  persons,  they  may  subject  themselves 
to  liability  as  partners  by  a  course  of  dealings,  or  by  their  acts  and 
declarations,  but,  as  to  each  other,  their  relation  depends  oti  their  title, 
until,  by  their  agreement  with  each  other,  they  change  it. 

OoTKNANCT — Development  of  Common  Property. — CJotenants  who  agres 
to  carry  on  mining  or  other  operations  on  their  lands,  each  contributing 
towards  the  expenses  in  proportion  to  his  respective  interest  or  estate 
in  the  land,  are  considered,  with  respect  both  to  themselves  and  third 
persons,  as  the  ordinary  owners  of  land  working  their  respective  shares, 
responsible  only  for  their  own  acts,  subject  to  no  laws  of  partnership, 
and  possessing  distinct  rights  in  the  property. 

Cotenancy — Partnership — Presdmpi'ION. — Cotenants  may  form  a  partner* 
ship  for  the  purpose  of  operating  the  common  property  if  they  so  agree; 
but  in  the  absence  of  an  agreement  they  are  presumed  to  deal  with  each 
other,  and  the  common  property,  as  part  owners,  holding  as  cotenants, 
and  liable  to  each  other  in  account  render  or  in  equity,  as  the  case 
may  require. 

Cotenants. — Partnership  Agreement  between  cotenants  to  drill  oil-wells 
on  the  common  property,  each  to  pay  one-half  of  the  expense  of  produc- 
ing and  pumping  the  oil,  to  be  run  into  pipe  lines  serving  the  district 
and  there  credited  one-half  to  each  of  them,  does  not  oonstitate  a  part- 
nership between  them. 

T.  C.  Campbell,  J.  C.  Boyle,  and  A.  T.  Black,  for  the  appel- 
lant. 

N.  Black  and  W.  H.  Lush,  for  the  appellees. 

*•  Williams,  J.  The  question  raised  on  this  record  grows 
out  of  the  following  facts:  The  firm  of  D.  Osborne  and 
Brothers  was  engaged  in  drilling  oil-wells  and  producing 
oil.  It  was  an  owner  of  some  lenses  on  which  it  was  operat- 
ing, and  a  part  owner  as  a  tenant  in  common  with  other  part 
owners  in  others.  In  the  same  district  the  firm  of  Carruthers 
and  Peters  was  engaged  in  the  same  business,  and  in  the 
same  manner.  Each  of  these  firms  bought  an  undivided  one- 
half  of  two  leases,  known  respeatively  as  the  Cookman  lease 
and  the  Duncan  lease.  Both  leases  were  obtained  from  the 
flame  vendor,  who  was  engaged  in  drilling  a  well  upon  one 
of  them  At  the  time  of  sale.  The  sale  included  the  drilling 
tools  and  machinery  in  actual  use,  and  it  was  agreed  that 
Duncan,  their  vendor,  should  proceed  to  complete  the  work 
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of  drilling  he  had  begun.  When  this  was  done  the  two  firms 
proceeded  to  prepare  the  well  for  pumping,  each  paying  one- 
half  of  the  expenses  incurred.  As  soon  as  the  first  well  was 
put  in  order  the  owners  entered  into  an  agreement  with  each 
other  to  drill  another  well  on  the  same  lease,  and  to  pay  their 
one-half  part  of  the  cost  of  it.  They  divided  the  expenses 
incurred  in  pumping  and  in  the  caie  of  the  leases  in  the 
same  manner,  each  paying  one-half.  The  oil  produced  was 
run  into  pipe  lines  serving  the  district,  and  there  credited 
one-half  to  Osborne  and  Brothers  and  one-half  to  Carrutheni 
and  Peters.  Upon  these  facts  the  appellant  contends  that 
the  tenants  in  common  of  the  Cookman  and  Duncan  leases 
became  partners.  It  is  not  alleged  that  any  contract  of  part- 
nership was  ever  entered  into  between  the  two  firms,  or  that 
any  new  partnership  name  was  adopted  to  represent  them  in 
their  operations  upon  these  leases.  Their  relation  toward  each 
other,  as  the  result  of  their  purchase  of  their  respective 
interests  in  the  leases,  was  that  of  tenants  in  common. 
They  were  engaged  in  the  development  and  operation  of  the 
common  property  for  their  individual  benefit.  They  were 
doing  what  tenants  in  common  may  properly  do,  and  in  the 
only  way  practicable  for  them,  viz.,  turning  the  common 
property  to  the  profit  of  its  **  owners,  at  their  individual 
cost,  and  dividing  the  product  between  themselves  in  the 
pipe  lines  in  shares  corresponding  with  their  interest  in  the 
title.  The  firm  of  D.  Osborne  and  Brothers  seems  to  have 
been  badly  in  debt.  The  Butler  Savings  Bank  was  among  its 
creditors,  and  was  the  holder  of  two  judgments  against  the  firm 
and  the  individuals  composing  it,  on  which  writs  of  fieri  faeia» 
were  issued  on  the  29th  of  June,  1892.  The  appellant  was 
also  a  creditor  having  one  or  more  judgments  entered  against 
the  firm.  On  the  2d  of  July,  1892,  it  caused  a  special  writ  of 
fieri  facias  to  be  issued,  directing  the  sheriff  to  levy  on  the 
interest  of  D.  Osborne  and  Brothers  in  an  alleged  partnership 
composed  of  the  firms  of  D.  Osborne  and  Brothers  and  Car- 
ruthers  and  Peters.  The  sheriflF  seized  and  sold,  at  the 
instance  of  the  bank,  the  title  of  Osborne  and  Brothers  in 
both  leases.  At  the  instance  of  the  appellant  be  seised  and 
sold  the  interest  of  Osborne  and  Brothers  in  the  alleged  new 
firm. 

Whether  the  appellant  is  entitled  to  come  in  on  the  fund 
raised  by  the  sheriff  by  means  of  a  sale  made  upon  all  the 
writs  in  his  hands  depends  on  whether  the  alleged  partnership 
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between  the  tenants  in  common  had  any  existence.  If  it  did 
the  two  leasee  were  partnership  property  belonging  to  that  part- 
nership. The  interest  of  Osborne  and  Brothers  would,  in  that 
case,  go  to  the  purchaser  at  sheriflF's  sale  subject  to  a  settle- 
ment of  the  partnership  business,  and  would  be  simply  a  right 
to  receive  one-half  of  what  might  remain  after  that  business 
was  closed  up;  and  the  proceeds  of  such  sale  would  go  to  the 
special  writ  of  fieri  facias.  If,  on  the  other  hand,  no  such 
partnership  existed,  then  the  title  of  D.  Osborne  and  Brothers 
was  that  of  a  tenant  in  common  owning  one-half  of  the  leases; 
the  purchaser  at  sheriff's  sale  would  succeed  to  their  title; 
and  the  money  raised  would  go  to  the  bank  as  the  proceeds  of 
the  sale  of  the  property  of  its  debtor.  In  the  case  of  Dun- 
ham  V.  Loverock,  158  Pa.  St.  197,  38  Am.  St.  Rep.  888,  we 
have  held  at  the  present  term  that  tenants  in  common  engaged 
in  the  improvement  or  development  of  the  common  property 
will  be  presumed,  in  the  absence  of  proof  of  a  contract  of 
partnership,  to  hold  the  same  relation  to  each  other  during 
such  improvement  or  development  as  before  it  began. 

As  to  third  persons,  they  may  subject  themselves  to  lia- 
bility as  partners  by  a  course  of  dealing,  or  by  their  acts  and 
declarations,  but  as  to  each  other  their  relation  depends  on 
their  title,  until,  by  their  agreement  with  each  other,  they 
change  it. 

**  The  act  of  April  25,  1860,  gives  the  courts  jurisdiction 
in  equity  over  the  settlement  of  accounts  between  tenants  in 
common  of  mines  and  minerals,  and  empowers  them  to 
"cause  to  be  ascertained  the  quantity  and  value  of  the  coal, 
iron  ore,  or  other  minerals,  so  taken  respectively  by  the 
respective  parties,  and  the  sum  that  may  be  justly  and 
equitably  due  by,  and  from,  and  to,  them  respectively  there- 
for, according  to  the  respective  proportions  and  interests  to 
which  they  may  be  respectively  entitled  in  the  lands." 

This  power  over  the  accounts  between  tenants  in  common 
was  exercised  by  the  courts  of  equity  in  England  long  before 
our  statute  was  passed;  and  as  between  the  tenants  in  common 
and  third  parties  the  same  controversy  frequently  arose  that 
exists  in  this  case.  The  effort  of  third  parties,  extending 
credit  to  them,  was  to  hold  them  liable  as  partners,  just  as 
the  appellant  seeks  to  do  here.  But  the  rule  in  England,  as 
I  understand  it  to  be,  is  that,  when  tenants  in  common  agree  to 
carry  on  mining  operations  upon  their  land,  each  contributing 
towards  the  expenses  in  proportion  to  his  or  her  respective  inter- 
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€8t  or  estate  in  the  land,  they  will  be  considered,  with  respect 
both  to  themselvcB  and  third  persons,  as  the  ordinary  owners  of 
land  working  their  respective  shares  of  the  mines,  responsible 
only  for  their  own  acts,  subject  to  no  laws  of  partnership  what- 
ever, and  possessing  distinct  rights  in  the  property:  Bainbridge 
on  Mines  and  Minerals,  c.  9,  p.  296.  The  several  owners  may 
form  a  partnership  for  the  purpose  of  operating  the  common 
property  if  they  so  agree,  but,  in  the  absence  of  an  agreement, 
they  will  be  presumed  to  deal  with  each  other  and  the  common 
j>roperty  as  part  owners,  holding  as  tenants  in  common,  and 
liable  to  each  other  in  account  render  or  in  equity,  as  the 
circumstances  may  seem  to  require. 

In  the  case  now  before  us  there  is  no  need  to  rely  on  the 
presumption,  as  the  auditor  has  found  as  a  fact  that  no  part- 
nership existed  between  the  two  firms  owning  the  Cookman 
and  Duncan  leases.  From  this  finding  of  fact  the  auditor 
correctly  concluded,  as  a  matter  of  law,  that  the  special  writ 
of  fieri  facias,  issued  by  the  appellant  against  the  interest  of 
D.  Osborne  and  Brothers,  in  the  alleged  partnership,  had 
nothing  on  which  it  could  be  executed. 

The  contention  of  the  appellant  fails,  therefore,  on  both 
•®  grounds.  The  law  does  not  imply  a  partnership  between 
tenants  in  common  because  of  the  fact  that  they  agree  to 
develop  or  operate  the  common  property,  since  they  may 
rightfully  do  this  by  virtue  of  their  respective  titles  as  part 
owners.  And  next,  the  existence  of  an  express  agreement 
creating  a  partnership  is  negatived  by  the  finding  of  the 
auditor,  concurred  in  by  the  court  below.  As  it  is  thus  settled 
that  the  alleged  partnership  did  not  exist,  the  conclusion  is 
inevitable  that  the  sale  on  the  writ  in  favor  of  the  bank  passed 
the  title  of  D.  Osborne  and  Brothers  in  the  two  leases  to  the 
eheriff's  vendee,  who  thereupon  became  a  tenant  in  common 
with  the  other  part  owner. 

The  proceeds  of  the  sale  were  therefore  properly  distributed 
in  the  court  below,  and  the  decree  of  distribution  is  affirmed. 


PARTNBRSHrp— CoTBNANOT. — Coteaanta  may  become  partners  if  thej 
agree  to  assame  that  relation  towards  each  other;  but  the  law  does  not 
create  that  relation  for  them  as  the  consequence  of  a  course  of  conduct 
referable  naturally  to  a  relation  already  existing  between  them,  making  sach 
a  course  of  conduct  to  their  common  advantage;  such  as  an  agreement 
between  cotenants  of  an  oil  lease  to  drill  an  oil-well  on  the  leased  premises 
*t  the  common  cost  of  the  eotenants:  Dun/utm  v.  Lovenck,  168  Fa.  Sk  197| 
38  Am.  St  Rep.  838. 
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Meade  v.  Clarke. 

[169  Pennsylvania  Stati,  169.] 

Plbadikos — Amendment. — When,  in  ejectment,  defendant's  abstract  of  title 
omits  matter  material  and  relevant  to  the  defense,  the  court  should  per- 
mit an  amendment  thereof  to  include  the  omitted  matter  npou  such 
terms  as  are  fair  and  just. 

Married  Woman's  Deed — Ackncvvledgmknt— Rights  or  Cbeditoes. — 
A  married  woman's  deed  executed  and  delivered  in  good  faith  and  for  a 
fair  consideration  at  the  time  she  receives  the  purchase  money,  but  not 
acknowledged  until  several  months  thereafter,  is  valid  as  against  her 
creditors  who  in  the  mean  time  have  recovered  judgment  against 
her,  and  they  acquire  no  lien  upon  the  land  conveyed,  and  cannot  allege 
her  marital  disability  to  defeat  the  deed. 

Married  Woman's  Deed— Avoidance  or. — A  married  woman's  deed  to 
her  land  can  be  avoided  on  the  ground  of  her  marital  disability  by  her- 
self alone. 

Jamei  S.  Young  and  S.  U.  Trent,  for  the  appellants. 
K.  T,  Meade  and  Jamei  C.  Doty,  for  the  appellee. 

i6»  Williams,  J.  Rules  of  court  are  devised  and  enforced 
by  the  courts  to  facilitate  the  administration  of  justice.  This 
is  accomplished  by  requiring  the  parties  litigant  to  disclose 
to  each  other  the  nature  of  their  demand  or  defense,  and  nar- 
rowing the  range  of  inquiry  to  questions  that  are  subjects  of 
actual  controversy.  Their  enforcement  should  not  be  insisted 
on  when  such  a  course  will  defeat  the  purposes  they  are  in- 
tended to  serve.  For  this  reason  it  is  usual  to  allow  an  omis- 
sion made  in  the  preparation  of  an  abstract  or  a  notice  of 
special  matter  to  be  supplied  by  amendment  upon  such 
terms,  as  to  continuance  or  costs,  as  shall  be  fair  to  the  other 
party.  As  this  case  appears  to  us  on  the  printed  pages  of  the 
paper  books  it  would  seem  that  the  motion  for  leave  to  amend 
the  defendants'  abstract  should  have  been  allowed.  The 
omitted  line  of  defense  was  held  by  the  learned  judge  to  be 
relevant  and  material.  Without  it  justice  could  not  be 
reached;  and  for  want  of  it  a  verdict  was  directed  in  favor  of 
the  plaintiflF. 

But  we  prefer  to  rest  oar  judgment  in  this  case  on  a  more 
important  question.  It  was  raised  on  the  following  facts: 
Mrs.  Gates  was  the  owner  of  the  property  in  controversy 
prior  to  June,  1891.  On  the  tenth  day  of  June,  1891,  she 
sold  it  to  Alfred  Davies,  and  delivered  possession  to  him. 
The  price  was  a  fair  one.  The  sale  was  made  in  good  faith. 
A  deed  was  prepared  and  executed  by  both  husband  and  wife 
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on  the  same  day  the  Bale  was  made,  and  it  was  delivered  to 
Davien  at  his  request  to  show  to  his  mother.  It  was  acknowl- 
edged in  due  form  some  six  months  later  and  put  upon  record. 
Meantime,  in  October,  1891,  a  judgment  was  obtained  in  the 
common  pleas  of  Allegheny  county  against  Mr.  Oates  and  his 
wife,  upon  *••  which  a  sheriflf 's  sale  took  place  in  July,  1892. 
The  plaintiff,  K.  T.  Meade,  was  the  purchaser,  and,  upon  his 
title  acquired  under  the  sheriff's  deed,  he  brings  this  action 
of  ejectment  against  Davies  and  his  tenants  or  vendees. 

On  the  trial  the  defendants  asked  the  court  to  charge  the 
jury  that  if  the  sale  by  Mrs.  Oates  to  Davies  was  made  in 
good  faith,  and  for  an  adequate  price,  on  the  tenth  day  of  June, 
the  judgment  entered  in  October  was  not  s  lien  upon  the 
land,  and  that  the  sale  by  the  sheriff  conferred  no  title.  The 
learned  judge  refused  this  prayer  for  instructions.  If  Mrsi 
Oates  had  been  seeking  to  avoid  her  unacknowledged  deed 
the  rule  laid  down  in  Kirk  v.  Clark^  59  Pa.  St.  479,  on  which 
the  learned  judge  relied,  would  have  been  applicable.  It  was 
applied  in  Glidden  v.  Strupler,  52  Pa.  St.  400,  where  the 
married  woman  repudiated  her  own  agreement,  and  in  Kirk 
v.  Clark,  59  Pa.  St,  479,  where  her  heirs  at  law  asserted  her 
title  against  her  vendee;  but  I  have  been  able  to  find  no  case 
in  which  her  creditors  have  been  allowed  to  assert  it  for  her 
and  against  her  will.  Let  it  be  conceded  that  the  judgment 
against  her  was  a  lien  upon  real  estate  owned  by  her  at  the 
date  of  its  rendition.  Let  it  be  conceded,  further,  that  her 
unacknowledged  deed  did  not  bind  her,  and  that  she  might 
have  recovered  the  land  conveyed  by  it  from  her  vendee  with- 
out returning  to  him  the  purchase  money  she  had  received. 
The  question  still  remains,  can  a  creditor  compel  her  to  be 
unjust  to  her  vendee  against  her  own  will?  As  matter  of 
fact,  she  had  sold  her  property  in  June,  received  the  purchase 
money,  and  delivered  possession  to  the  purchaser.  As  matter 
of  law,  she  was  not  bound  by  her  bargain  until  her  deed  was 
duly  acknowledged.  She  had  the  right  to  repudiate  the  sale, 
or  to  perfect  it  by  joining  her  husband  in  a  proper  acknowl- 
edgment of  her  deed.  Which  she  would  do  she  had  the 
power  to  determine.  She  decided  to  be  honest,  and  accord- 
ingly acknowledged  the  deed.  She  is  bound  by  her  decision. 
Her  deed  vests  her  title  irrevocably  in  her  vendee,  and  all 
claiming  under  her  are  bound,  as  she  is,  by  it.  A  creditor  who 
obtained  a  judgment  four  months  after  she  parted  with  her 
property  and  delivered    possession  to  the  purchaser  claims 
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the  right  to  set  up  her  disability  to  defeat  a  conveyance  made 
in  good  faith,  and  perfected  in  a  manner  which  the  law 
declares  to  be  binding  upon  her.     This  cannot  be  done. 

***  Disability,  whether  arising  from  infancy,  or  coverture 
or  lunacy,  is  declared  for  the  protection  of  the  person  on  whom 
the  disability  rests.  An  infant  can  ratify  after  reaching  a 
proper  age.  A  lunatic  can  ratify  after  the  return  of  sanity.  A 
married  woman  may  ratify  after  the  coverture  terminates;  but 
as  her  disability  results  from  the  unity  of  husband  and  wife, 
she  may  bind  herself  at  any  time  during  coverture  by  com- 
plying with  the  requisite  legal  formalities.  In  Grirri's  Appeal, 
105  Pa.  St.  375,  it  was  held  that  a  married  woman  was  bound 
to  the  same  measure  of  good  faith  as  other  persons  in  like 
cases,  except  where  her  disability  rendered  her  act  void.  In 
fluch  a  case  she  is  not  bound  by  the  rules  relating  to  estoppel 
but  is  at  liberty  to  use  her  disability  as  a  shield  against  the 
remedies  applicable  to  other  persons.  Whether  she  will  keep 
faith  in  that  class  of  cases  she  alone  must  determine,  or  those 
on  whom  the  law  casts  her  right  at  her  death. 

The  nearest  case  to  this,  in  the  question  raised,  is  Freilery. 
Kear,  126  Pa.  St.  470.  The  wife  in  that  case  owned  a  brewery. 
She  leased  it  to  a  firm  of  which  her  husband  was  a  member. 
They  were  in  arrears  for  rent.  She  brought  suit  in  the 
name  of  her  husband  and  herself,  for  her  use,  against  F.  G. 
Kear  and  Freiler,  her  husband,  trading  as  F.  G.  Kear  &  Co. 
The  court  below  held  that  the  action  could  not  be  main- 
tained, and  that  Kear  could  avail  himself  of  the  objection 
that  the  plaintiff  was  the  wife  of  his  partner  and  codefend- 
ant.  This  court  reversed  the  judgment,  holding  that  the 
husband  alone  could  raise  the  question,  and  "that  the  objec- 
tion of  coverture  could  not  be  insisted  on  by  a  stranger  to 
invalidate  such  proceedings  and  judgment  when  waived  by 
the  husband."  He  might  have  been  heard  t<)  deny  his  wife's 
right  of  action  against  him,  but  he  did  not  choose  to  deny  it. 
His  partner  could  not  compel  him  to  do  bo. 

Mrs.  Gates  might  have  repudiated  her  deed  at  any  time 
before  its  acknowledgment,  but  she  did  not  choose  to  do  so. 
No  one  else  could  do  it  for  her,  or  compel  her  to  do  it.  She 
had  sold  her  property  and  had  its  price.  She  had  delivered 
possession  and  her  deed  to  the  purchaser;  but  the  statutory 
proof  of  its  execution  was  not  made  when  the  judgment  was 
obtained  against  her.  This  proof  she  soon  after  supplied,  and 
the  deed  was  then  binding  according  to  its  terms.     The  title 
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***  of  the  purchaser  related  to  its  date;  and  as  agaiDst  » 
creditor  who  had  no  lien  at  that  time  it  went  without  encum- 
brance. 

Under  this  view  of  the  case  it  is  unnecessary  to  consider 
the  effect  of  the  act  of  1887  on  the  form  of  the  acknowledge 
ment  by  a  married  woman. 

The  fourth  assignment  of  error  is  sustained  and  the  judg- 
ment is  reversed. 

As  this  is  conclusive  of  the  case  a  venire  will  not  be 
awarded.  

Marrikd  Women's  Dsbds — Validitt. — A  marriad  woman's  deed  prop- 
erly acknowledged  in  the  manner  and  ander  the  circamstances  prescribed 
by  law  conveys  the  title:  Hayden  v.  Moffatt,  74  Tex.  647;  16  Am.  St.  Rep. 
866,  and  note;  note  to  Logan  v.  Oardner,  20  Am.  St.  Kep.  943;  CaUahan  T. 
Patterson,  4  Tex.  61;  51  Am.  Dec  712.  See,  also,  the  note  to  Martm  T. 
Dioelly,  21  Am.  Deo.  256. 
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Damaoes — Mbasttrb  of. — Nominal  damages  are  those  recoverable  when  a 
legal  right  is  to  be  vindicated  from  an  invasion  that  has  produced  no 
actual  present  loss  of  any  kind.  If  there  has  been  any  actual  loss,  then 
the  damages  must  be  compensatory,  and  for  false  imprisonment,  or  for 
trespass  in  improperly  ejecting  a  passenger  from  a  railroad  train,  such 
damages  include,  in  addition  to  actual  expenses  incurred,  compensation 
for  loss  of  time,  interruption  of  business,  bodily  or  mental  suffering, 
humiliation,  and  injury  to  feelings. 

Master  and  Servant — Wrongful  Arrest  by  Railroad  Detectite — 
Respondeat  Superior. — If  an  employee  of  a  railway  company  haw 
general  authority,  actual  or  apparent,  to  act  for  his  employer  in  the 
capacity  of  detective  officer,  and  such  authority  includes,  expressly  or 
by  general  usage  and  consent,  the  power  to  make  an  arrest  in  the 
employer's  behalf,  the  mode  of  execution  of  such  power,  with  warrant 
or  without,  is  immaterial,  and  the  employer  is  liable  for  a  wrongful 
arrest. 

Railroads — Power  of  CJonductors — Protection  to  Passengers. — A 
railroad  conductor  has  general  power  and  control  over  his  train  and  all 
persons  on  it,  with  authority  to  compel  observance  of  the  regulations  of 
the  company,  to  preserve  order,  and  to  employ  the  whole  force  of  train- 
men and  of  passengers  willing  to  assist  for  these  purposes.  These 
powers  involve  the  correlative  duty  to  protect  passengers,  not  only  from 
injury  by  negligence  or  aocident,  but  also  from  violence  and  illegal 
annoyance  or  interference  by  other  parties,  but  he  ia  not  required  to 
enter  into  a  contest  with,  or  put  himself  in  opposition  to,  oflScers  of  the 
law,  and  if  he  merely  stands  by,  without  taking  part  in  the  arrest  of  a 
passenger  by  known  policemen,  he  is  not  necessarily  bound  to  inqniro 
into  their  authority,  or  to  assert  his  own  against  it. 
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Railroads — Dctt  or  CoNDucrroK  to  Protbot  Passenqbr  From  Illioak 
Arrkst.  — When  a  railroad  detective  officer  telegraphs  to  a  condaetor 
on  a  train,  to  have  two  described  passengers  arrested  at  a  certain  station, 
and  the  telegram  is  received  by  the  baggage  master  at  such  station,  wh» 
calls  policemen  to  await  the  arrival  of  the  train,  and  such  policemen 
upon  its  arrival  enter  the  train,  and  the  conductor,  upon  receiving  the 
telegram,  points  oat  a  passenger  as  the  one  to  be  arrested,  if  it  tran* 
spirea  that  the  passenger  arrested  is  not  the  person  intended  by  ths 
telegram  it  is  a  question  for  the  jury  to  determine,  in  an  action  againat 
the  company  to  recover  for  such  arrest,  whether  the  conductor  took  aa 
unwarranted  part  in  the  illegal  arrest,  or  whether  he  properly  per- 
formed his  duty  in  relation  to  the  protection  of  the  passenger.  \ 

Trespass  for  arrest  and  removal  from  a  train.  The  plain- 
tiff purchased  an  excursion  ticket  from  Connellsville,  Penn- 
sylvania, to  Pittsburgh  and  return.  When  his  train  got  to 
McKeesport,  policemen  boarded  the  train,  arrested,  and  put 
him  in  jail  under  authority  of  the  following  telegram: 
"7'o  conductor  of  No.  9,  McKeesport,  Pa: 

"  If  two  men  got  on  at  Connellsville,  one  day  operator  here,, 
small  in  size,  small  hump  on  back,  black  moustache;  other,, 
slender  built,  very  dark  complection,  dark  moustache;  have 
both  arrested  and  advise  me,  Connellsville. 

[signed]     "Robert  F.  Shephard." 

This  telegram  was  received  by  the  baggage  master  at 
McKeesport  before  the  arrival.  He  summoned  policemen  to 
await  its  arrival,  and  upon  its  arrival  gave  the  telegram  to 
the  conductor,  and  the  policemen  boarded  the  train.  The 
conductor  then  said  to  them:  "This  is  the  man,  take  him 
off,"  or  "  These  are  the  two  men  that  got  on  at  Connellsville," 
pointing  out  the  plaintif!'  as  one  of  them.  When  the  con- 
ductor was  about  to  start  his  train,  he  said:  "If  you  want  to 
take  this  man  ofif,  take  him  off;  I  will  not  stay  here  all  day," 
or,  "  Take  him  off;  there  are  the  men;  if  you  want  them,  take 
them  oflF,"  or  words  to  like  effect.  Shephard,  who  sent  the 
telegram,  upon  coming  to  McKeesport,  three  hours  after  the 
arrest,  discovered  that  plaintiff  was  not  the  man  wanted,  and 
he  was  immediately  released.  Plaintiff  recovered  a  judg- 
ment for  nominal  damages  only,  and  appealed. 

F.  P.  lamt  and  C.  C.  Brock,  for  the  appellant. 

/.  McCUave,  for  the  appellee. 

sas  Mitchell,  J.     The  instructions  to  the  jnry  on  the 

measure  of  damages  cannot  be  sustained.     The  charge  that 
plaintiff  could  recover  "only  such  damai^es  as  resulted  from 
AM.  St.  &ar..  Vou  XXXIX.  -4» 
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•ina  being  unable  to  complete  his  trip  that  day"  is  substan- 
"tially  the  same  as  the  point  presented  in  Pennsylvania  R.  R. 
Co.  V.  Spicker,  105  Pa.  St.  142,  that  "damages  must  be  limited 
^  compensation  for  loss  of  time,  expenses  incurred  then  and 
*here,  and  the  cost  of  another  ticket,"  which,  this  court  held, 
■was  properly  refused. 

The  further  charge  that  plaintiff's  recovery  "could  only 
1)6  by  way  of  compensation,  and  if  he  sustained  no  loss  in 
<5onsequence  of  it,  the  damages  would  simply  be  nominal," 
was  likely  to  confuse  the  jury  as  to  nominal  and  compensa- 
tory damages,  and  to  mislead  them  to  suppose  the  latter 
.'Should  only  include  definite  pecuniary  loss.  Such  is  not  the 
>rule.  Nominal  damages  are  those  recoverable  where  a  legal 
-right  is  to  be  vindicated  from  an  invasion  that  has  produced 
.no  actual  present  loss  of  any  kind.  If  there  has  been  any 
•actual  loss,  then  the  damages  must  be  compensatory,  and  for 
false  imprisonment,  as  for  trespass  in  improperly  ejecting 
plaintiff  from  the  cars,  such  damages  include,  in  addition  to 
victual  expenses  incurred,  compensation  for  loss  of  time,  inter- 
ruption of  business,  bodily  or  mental  suffering,  humiliation, 
and  injury  to  feelings.  If  the  plaintiff  was  entitled  to  have 
<bis  case  go  to  the  jury  at  all,  these  matters  were  proper  sub- 
jects for  consideration  in  estimating  his  compensation:  Perry 
-V.  Pittsburgh  etc.  Ry.  Co.^  153  Pa.  St.  236;  7  Am.  &  Eng. 
lEncy.  of  Law,  690. 

'**  The  main  question  in  the  case,  was  the  defendant 
a-esponsible  for  the  violation  ot  plaintiff's  rights?  may  turn 
on  either  of  two  grounds:  1.  Was  Shephard  the  agent  of 
defendant  in  ordering  the  arrest,  and  had  he  such  authority, 
actual  or  apparent,  as  justified  the  conductor  in  obeying  his 
telegraphed  order?  It  is  not  necessary,  as  the  learned  judge 
^aseem8  to  have  told  the  jury,  that  the  defendant  should  have 
-Authorized  Shephard  to  make  an  arrest  without  a  warrant. 
If  he  had  the  general  authority,  actual  or  apparent,  to  act  for 
-the  defendant  in  the  capacity  of  detective  oflBcer,  and  such 
authority  included,  expressly  or  by  general  usage  and  consent, 
the  power  to  make  an  arrest  in  their  behalf,  then  the  mode  of 
execution  of  such  power,  with  warrant  or  without,  was  imma- 
terial,  and  the  defendant  was  liable  in  either  event.  That  is 
the  general  ground  of  the  operation  of  the  maxim  respondeat 
tuperior.  If  the  master  orders  the  thing  done  he  is  respon- 
sible for  the  manner  in  which  the  servant  does  it.     There 
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was  some  evidence  of  Shephard's  employment  as  detect! va 
for  the  defendant,  and  that  question  must  go  to  the  jury. 

2.  Was  the  defendant  made  liable  by  the  Action  of  the 
conductor?  This  also  was  a  question  for  the  jury.  The  con- 
ductor has  general  power  and  control  over  the  train,  and  all 
persons  on  it,  with  authority  to  compel  observance  of  the 
regulations  of  the  company,  to  preserve  order,  and  to  employ 
the  whole  force  of  the  trainmen  and  of  passengers  willing  to 
assist  for  these  purposes.  These  extensive  powers  involve 
the  correlative  duty  to  protect  passengers,  not  only  from 
injury  by  negligence  or  accident,  but  also  from  violence  and 
illegal  annoyance  or  interference  by  other  parties.  In  Pitts- 
burgh etc.  R.  R.  Co.  V.  Hinds,  53  Pa.  St.  512,  91  Am.  Dec.  224, 
a  woman  passenger  was  injured  during  a  fight  among  a  mob 
of  disorderly  men  that  had  got  on  the  train  at  a  way  station. 
This  court  held  that  the  railroad  company  escaped  liability 
for  allowing  them  to  get  on  only  because  the  evidence  showed 
clearly  that  the  conductor  had  no  opportunity  or  force  ade- 
quate to  prevent  them,  and  the  railroad  company  was  not 
bound  to  anticipate  such  an  occurrence,  but  that  it  was  liable 
if  the  conductor  did  not  do  all  he  could  to  stop  the  fight- 
ing.  The  law  on  this  point,  as  to  the  duty  to  protect  pas- 
sengers from  violence  and  disorder,  is  laid  down  by  Chief 
Justice  Woodward  with  great  stringency.  The  conductor, 
***  he  says,  ''has  large  powers  at  his  disposal,  and,  if  prop- 
erly used,  they  are  generally  sufficient  to  preserve  order 

His  official  character  and  position  are  a  power.  Then  he  may 
stop  the  train,  and  call  to  his  assistance  the  engineer,  the  fire- 
man, all  the  brakesmen,  and  such  passengers  as  are  willing 

to  lend  a  helping  hand Until  at  least  he  has  put  forth 

the  forces  at  his  disposal  no  conductor  has  a  right  to  aban- 
don the  scene  of  conflict."  Again,  in  Pittsburgh  etc.  R.  R.  Co. 
V.  Pillow,  76  Pa.  St.  510,  18  Am.  Rep.  424,  it  is  said  that  there 
is  no  sound  distinction  between  injuries  from  negligence  in 
the  equipment  or  management  of  tiie  train  and  those  arising 
from  the  misconduct  of  passengers  upon  it.  "  If  the  employees 
of  the  road  had  no  control  or  power  over  passengers  this  argu- 
ment would  be  sound.  But  they  have  such  power,  and  they 
are  just  as  responsible  for  its  proper  exercise  as  they  are  for 
the  proper  running  of  the  train."  This  case  was  quoted 
approvingly  in  Rommel  v.  Schavibacher,  120  Pa.  8t  579,  6  Am. 
St.  Rep.  732,  where,  upon  the  same  principle,  an  innkeeper 
was  held  liable  for  not  protecting  a  guest  from  the  drunken 


676  DnaoAN  v.  Baltimore  and  Ohio  R.  R.         [Penn. 

freak  of  another.  And  what  is  said  in  Lang  v.  Pennsylvania 
R.  R.  Co.,  164  Pa.  St.  342,  35  Am.  St.  Rep.  846,  as  to  the  pro- 
tection of  goods,  applies  a  fortiori  to  the  protection  of  the  per- 
sons of  passengers.  "The  railroad  company  was  represented 
in  the  carriage  and  safekeeping  of  the  freight  on  the  train  by 
the  men  to  whom  the  train  had  been  committed.  If  they 
deserted  their  posts  and  left  the  goods  uncared  for,  and  they 
were  stolen  or  destroyed,  their  employer  must  suffer  for  their 
inefficiency." 

In  the  present  case  the  telegraphed  order  of  Shephard  was 
addressed  to  the  conductor;  he  appears  to  have  accepted  it  as 
valid,  and  the  subject  was  within  the  general  line  of  his  duty. 
If,  therefore,  he  took  part  in  the  illegal  arrest  the  defendant 
was  liable  for  the  consequences  of  his  act.  But,  even  beyond 
this,  it  was  his  duty,  under  ordinary  circumstances,  as  already 
said,  to  protect  his  passengers  from  trespass  while  under  his 
care,  and  if  he  stood  by  and  saw  them  illegally  molested  in 
any  way,  without  an  effort  to  protect  them,  it  would  be  neg^'- 
gence  for  which  the  defendant  would  be  liable.  He  was  not, 
however,  required  to  enter  into  a  contest  with,  or  put  himself 
in  opposition  to,  the  officers  of  the  law,  and  if  he  merely 
stood  by  without  taking  part  in  the  arrest  by  known  police- 
men he  was  not  necessarily  bound  to  inquire  into  their 
authority,  or  assert  his  own  **•  against  it.  How  far  the 
conductor  in  the  present  case  assisted  in  the  arrest  is  the 
subject  of  some  conflict  in  the  testimony,  and  what  knowl- 
edge he  had  of  the  illegality  of  it  is  not  clear.  Although 
the  telegram  was  addressed  to  him,  as  the  conductor  of  that 
train,  he  does  not  seem  to  have  assumed  the  direction  of  the 
affair,  but  rather  to  have  acquiesced  in  what  the  police  whom 
he  found  there  on  his  arrival  should  do,  with  the  suggestion 
that  they  should  not  detain  his  train.  The  case  must,  there- 
fore, go  to  the  jury  to  determine  what  he  did,  and  whether,  in 
accordance  with  the  principles  of  law,  it  was  a  proper  per- 
formance of  his  duty. 

The  distinction  made  in  the  English  cases  cited  by  appel- 
lee, with  reference  to  acts  xdtra  vires  as  to  the  corporation, 
does  not  seem  to  have  commanded  general  assent  in  this 
country  (see  7  Am.  &  Eng.  Ency.  of  Law,  684),  but  we  are 
not  required  to  consider  it  at  present,  as  our  own  cases  show 
that  the  alleged  acts  of  the  conductor,  as  well  as  of  Shephard, 
were  such  as  might  be  viewed  by  the  jury  as  within  the  appar- 
ent authority  delegated  by  the  defendant. 
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The  paper  book  of  appellant  is  open  to  just  complaint.  In 
a  rather  full  brief  of  cases  from  other  states  not  a  single  Penn- 
sylvania decision  is  refer-ed  to,  although,  as  this  opinion 
shows,  there  are  several  which  are  much  closer  in  point  than 
any  of  those  cited,  and  they  are,  of  course,  much  more  author- 
itative with  us  than  those  of  other  states,  however  well  rea- 
soned. In  the  pressure  of  business  on  this  court  we  ought 
not  to  be  called  on  to  do  counsel's  work.  It  is  not  always 
possible  to  recall  at  once  even  cases  with  which  we  are  famil- 
iar, and  we  should  be  able  to  rely  on  counsel  for  reference,  at 
least,  to  every  thing  relevant  and  material  in  our  own  reports. 
Counsel  who  neglect  this  duty  take  a  risk  not  fair  either  to 
the  court  or  their  client. 

Judgment  reversed  and  venire  de  novo  awarded. 


Damages — Nominal,  Whkm  Allowsd. — Nominal  damages  exist  only  in 
uaiiie,  aud  uot  ia  ainouut,  and  should  be  awarded  where  some  riglit  has  l>een 
invaded,  but  where  no  actual  damages  have  been  shown:  Shmton  v.  New 
York  etc.  Ry.  Co.,  59  Conn.  272;  21  Am.  St.  Rep.  110,  and  note;  fiUlehrant 
V.  Brewer,  6  Tex.  45;  55  Am.  Dec.  757;  Heichew  v,  Hamilton,  4  Ot.  Greene, 
317;  61  Am.  Dec.  122;  SotUhern  R.  R.  Co.  v.  Kendrick,  40  Miss.  374;  90  Am. 
Dec.  3:>2,  and  note;  Fimt  Nat.  Bank  v.  Telegraph  Co.,  30  Ohio  St.  555;  27 
Am.  Rep.  485. 

Damages — Compensatory. — Damages  should  be  such  as  will  put  the 
plaintiff  in  the  same  situation  he  would  have  been  had  the  injury  alleged 
not  have  been  committed:  Stallings  v.  Corbett,  2  Spear,  613;  42  Am.  Dec. 
388;  Seely  v.  AUlen,  61  Pa.  St.  302;  100  Am.  Dec.  642.  Where  an  injury  has 
been  caused  in  the  absence  of  actual  malice,  the  rule  is  compensatory  dam- 
ages, or  such  as  will  indemnify  the  plaintiff:  Barnett  v.  Reed,  51  Pa.  St.  190; 
88  Am.  Deo.  674;  Heil  v.  Olanding,  42  Pa.  St.  493;  82  Am.  Dec.  537,  and 
note.  Compensatory  damages  for  causing  personal  injuries  are  to  be  meas- 
ured  by  the  loss  of  time  during  the  cure,  the  expense  incurred  in  respect 
thereto,  the  pain  and  suffering  andergone  by  the  plaintiff,  and  the  pecuniary 
loss  consequent  upon  any  permanent  injury:  Chicago  v.  Martin,  49  111,  241; 
96  Am.  Dec.  690. 

Railroads— Liability  For  Wrongful  Arrsst  o»  Passenger  by  Skrv- 
AMT. — A  railroad  company  is  liable  in  exemplary  damages  for  the  wrongful 
arrest  and  false  imprisonment  of  a  passenger  without  probable  cause,  made 
or  caused  to  lie  made  by  its  conductor  in  charge  of  its  train,  during  the  exe- 
cution  of  the  contract  to  carry,  though  the  act  was  nnauthorired  by  th« 
company:  OilUngham  v.  OUo  River  R,  R.  Co.,  86  W,  Va.  688;  29  Am.  St 
Rep.  827,  and  note.  Bat  see  Mulligan  v.  New  York  etc.  Ry.  Co.,  129  N.  Y. 
606;  26  Am.  St.  Rep.  689,  and  note,  with  the  cases  collected.  See,  also,  the 
note  to  Chiaigo  etc  R.  R.  Co.  t.  Flexman,  42  Am.  Rep.  38. 

Railroads — Dcty  to  Protect  Passengers. — A  common  carrier  of  pa*, 
eengers  by  rail  is  bound  to  protect  them  against  injury  from  the  negligence 
or  willfnl  misconduct  of  its  servants  while  performing  the  contract  to  oarryt 
OUliHgham  w.  Ohio  River  R.  A  Co.,  85  W.  Va.  688;  29  Am.  St.  Rep.  827, 
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and  note,  with  the  cases  collected;  Mulligan  v.  New  York  etc  Ry.  (7o.,  129 
N.  Y.  506;  26  Am.  St.  Rep.  539,  and  note.  See,  also,  the  not«  to  Inter' 
maiioHaietc.  By.  Co.  v.  Anderson,  27  Am.  St.  Rep.  907,  908,  and  tb«  •zteoddd 
not*  to  RomvMl  ▼.  Hchambacher,  6  Am.  St.  Rep.  736. 


Tanney  v.  Tanney. 

[169  Pennsylvania  Statk,  277.1 

OoTBNANOT. — PaROHASs  AT  Tax  Salb  of  the  common  property  by  on* 
ootenant  in  the  name  of  a  third  person  inures  to  the  benefit  of  all  the 
ootenants,  and  all  that  the  purchaser  can  demand  from  them  is  contri- 
bution to  the  expense  by  which  the  common  property  has  been  relieved 
from  embarrassment. 

CoTKNANcy— Purchase  of  Outstanding  Title. — A  conveyance  to  one  of 
several  coteuants,  or  a  deed  to  one  of  two  devisees  of  the  same  land, 
inures  to  the  benefit  of  all  who  come  in  under  the  same  title,  and  are 
holding  jointly  or  in  common. 

CSotenancy — Purchase  of  Outstanding  Title. — As  between  persons  having 
a  joint  or  common  interest  in  an  estate,  one  of  them  cannot  purchase  an 
encumbrance  or  outstanding  title,  and  set  it  up  against  the  others  for 
the  purpose  of  depriving  them  of  their  interest. 

Cotenancy — Purchaser  at  Tax  Sale — Resulting  Trust — Limitations. 
A  purchase  of  the  common  property  by  one  cotenaut  at  tax  sale  does  not 
create  a  resulting  trust,  so  as  to  prevent  the  other  coteuants  from  main- 
tainiug  ejectment  after  the  expiration  of  the  time  named,  in  a  statute 
providing  that  "no  right  of  entry  shall  accrue,  or  action  be  maintained, 
to  enforce  any  implied  or  resulting  trust  as  to  realty,  but  within  five 
years  after  such  trust  accrued. 

Trusts. — Implied  or  Resulting  Trusts  Arise  when  land  is  purchased  in 
the  name  of  one  person  with  the  money  of  another;  or  when  a  purchase 
of  land  is  made  by  a  trustee,  in  his  own  name,  with  trust  money;  or 
when  such  purchase  is  made  by  a  partner  in  his  own  name  with  part- 
nership funds;  or  when  a  conveyance  has  been  obtained  by  fraud,  or  in 
similar  cases. 

Estoppel. — No  Ratification  or  Estoppel  Can  Arise  when  the  act  set  up 
as  such  was  done  in  entire  ignorance  of  the  material  facts  prompting 
action. 

Cotenancy — Purchase  at  Tax  Sale— Estoppel. — Coteuants  who  accept 
the  proceeds  of  a  tax  sale  of  the  common  property  without  knowledge 
that  the  estate  has  been  purchased  at  such  sale  by  their  cotenant,  and 
without  any  thing  to  excite  suspicion  or  stimulate  inquiry,  are  not 
estopped  from  avoiding  the  deed  to  the  purchaser.  In  such  oase  thej 
need  not  make  inquiry  before  accepting  the  money. 

Q.  H,  Quaily  for  the  appellant. 

L.  P.  Stone,  for  the  appellees. 

•*•  Dean,  J.     The  parties  to  this  suit  filed  a  case  stated  in 
the  nature  of  a  special  verdict  for  the  opinion  of  the  court. 
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The  material  facts  agreed  upon  are  these:  William  Tanney, . 
the  ancestor  of  these  parties,  died  intestate  in  1857.  At  hi» 
death  he  was  the  owner  of  a  lot,  on  which  was  a  frame  dwell- 
ing-house,  in  the  city  of  Pittsburgh.  He  left  a  widow,  Amelia. 
Tanney,  and  four  children — William,  Emma,  Julia,  and 
Lewis.  The  whole  family  occupied  the  property  until  1869. 
At  this  time  the  children  had  married,  and  all  had  left  the^ 
city.  The  property  was  thereafter  occupied  by  tenants,  andi 
the  rent,  with  consent  of  the  children,  was  paid  to  their- 
mother,  Amelia,  who  died  December  10,  1881.  Up  to  Janu- 
ary 1,  1877,  this  defendant,  Lewis  H.  Tanney,  had  expended' 
in  improvements,  payment  of  taxes,  and  municipal  liens,  $500^ 
no  part  of  which  was  repaid  him  by  his  brother  and  sisters^ 
his  cotenants. 

William  Tanney,  one  of  the  plaintiffs,  at  the  same  time  h&& 
also  paid  out  $500  for  the  same  purposes,  no  part  of  which  was* 
repaid  by  the  sisters.     The  taxes  for  1878  and  1879,  amount- 
ing to  $40.73,  not  having  been  paid,  they  were  entered  as  et- 
lien,  scire  facias  issued,  judgment  had,  execution  issued,  and 
the  property  sold  at  sheriff's  sale.     One  John  J.  Lawrence- 
became  the  ostensible  purchaser  at  a  bid  of  $500,  and  deed 
was  duly  acknowledged  to  him  March  12,  1881.     Lewis  H. 
Tanney,  the  defendant,  by  agreement,  furnished   Lawrence 
the  $500  purchase  money  paid  to  the  sheriff,  and  Lawrence 
conveyed  the  property  to  Lewis,  March  24,  1881,  who  soon 
after  took  possession,  and  has  since  retained  it.     The  $500> 
was  appropriated,  to  costs  **'  and  taxes,  $63.22,  to  the  widow? 
and  four  children  the  balance,  $236.78,  the  widow's  share  being: 
$78,  and  $39.46  for  each  of  the  children.     These  plaintiffs  eachb 
executed  receipts  dated,  respectively,  July  19,  August  18,  and 
August  27,  1881,  for  these  shares.     They  are  all  alike,  and 
this  is  a  copy,  without  signature,  of  each  one  of  them:  "Re- 
ceived August  27,  1881,  of  A.  S.  and  W.  S.  Moore,  the  sum  o^ 
thirty-nine  and  jYtt  dollars  in  full  of  my  share  of  balance 
due  the  heirs  of  William  Tanney,  deceased,  out  of  the  sale 
of  real  estate  in  Allegheny  county.  Pa.,  sold  upon  execution 
issued  upon  judgment  No.  37,  September  term,  1879,  in  the 
court  of  common  pleas  of  Allegheny  county.     No.  1,  D.  T.  D.'^ 

When  the  money  was  paid,  all  the  distributees  were  of  full 
age;  William,  Emma,  and  Lewis  lived  at  the  time  in  Beaver 
county,  and  Julia  in  Cleveland,  Ohio;  the  money  was  paid, 
and  receipts  given  at  their  homes;  A.  S.  and  W.  S.  Moore, 
who  paid  the  money  and  took  the  receipts,  were  reaidents  ot 
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Beaver  county.  Up  until  the  dates  of  the  receipts  no  one  of 
them,  except  Lewis,  had  any  knowledge  of  the  filing  of  the 
iiens  or  the  sheriff's  sale  of  the  property.  As  late  as  the  lat- 
ter part  of  1879,  at  the  solicitation  of  Lewis,  all  the  parties 
had  executed  and  delivered  a  power  of  attorney  to  Alderman 
Le>slie,  authorizing  him  to  dispossess  a  delinquent  tenant  and 
relet  tiie  property;  under  the  power  he  obtained  possession, 
and  rented  to  a  new  tenant  June  1,  1880,  and  thereafter 
accounted  to  Lewis  for  the  rents.  This  action  of  ejectment 
was  not  begun  until  January  3,  1891,  more  than  nine  years 
after  the  eheriflf's  sale  and  the  payment  of  the  purchase 
money. 

On  this  statement  of  facts  it  was  agreed  that  the  court 
flhould  enter  such  judgment  "  as  in  their  opinion  the  law  and 
equities  of  the  case  will  warrant." 

The  court  entered  judgment  for  plaintiffs  for  the  undivided 
three-fourths  of  the  land,  subject  to  the  payment  by  each 
plaintiff  to  defendant  of  the  sum  of  $39.46,  the  share  received 
of  the  purchase  money  at  sheriff's  sale,  with  interest  from 
July  19,  1881.  From  this  judgment  defendant  prosecutes 
this  appeal,  assigning  for  error  the  judgment  for  plaintiffs, 
and  the  refusal  of  the  court  to  enter  judgment  for  defendant. 

If,  without  collusion,  Lawrence  had  been  a  purchaser  for 
himself  with  his  own  money,  and  had  afterwards  conveyed 
the  *®*  lot  to  Lewis  Tanney,  Lewis  would  have  taken  a  good 
title  as  against  even  his  cotenants;  for  the  title  of  all  the  ten- 
ants having,  for  the  debt  of  all,  passed  by  regular  sale  to  a 
third  party,  Lewis  owed  no  duty  thereafter  to  his  cotenants 
with  regard  to  it.  But  the  purchase  by  Lawrence  was  only 
nominal;  he  merely  acted  for  Lewis,  and  paid  for  it  with 
Lewis'  money,  then  reconveycd  to  him.  The  change  in  title 
was  only  in  form;  the  interests  of  the  cotenants  remained  the 
«ame;  the  deed  to  Lewis,  if  of  any  value,  inured  to  the  bene- 
fit of  all  the  same  as  if  he  had  purchased  the  encumbrance 
•without  a  sale.  Each  one  of  two  or  more  tenants  in  common 
of  land  stands  in  a  relation  of  confidence  to  his  cotenants 
with  reference  to  the  common  property.  If  one  of  them  pur- 
chases an  outstanding  title,  and  undertakes  to  claim  under 
it  the  common  property  as  against  the  others,  if  they  contest 
it  his  claim  will  not  be  allowed,  because  it  must  be  presumed 
that  each,  as  regards  the  common  interests,  acts  for  all;  the 
same  principle  is  invoked  as  is  enforced  between  all  persona 
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who  occupy  towards  each  other  a  fiduciary  or  confidential 
relation. 

The  rule,  as  deduced  in  Weaver  v.  Wible^  25  Pa.  St.  270, 
64  Am.  Dec.  696,  from  the  many  authorities  there  cited,  is 
that  "community  of  interest  produces  community  of  duty." 
And  further:  "A  conveyance  to  one  of  several  tenants  in  com- 
mon, or  a  deed  to  one  of  two  devisees  of  the  same  land,  shall 
inure  to  the  benefit  of  all  who  came  in  under  the  same  title, 
and  are  holding  jointly  or  in  common.  Where  several  per- 
sons have  a  joint  or  common  interest  in  an  estate  it  is  not  to 
be  tolerated  that  one  shall  purchase  an  encumbrance  or  an 
outstanding  title,  and  set  it  up  against  the  rest  for  the  purpose 
of  depriving  them  of  their  interests.  Chancellor  Kent,  with 
great  truth,  remarked  'that  such  proceeding  would  be  repug- 
nant to  a  sense  of  refinement  and  accurate  justice,  and  would 
be  immoral,  because  it  would  be  against  the  reciprocal  obliga- 
tion to  do  nothing  to  the  prejudice  of  each  other's  claim  which 
the  relationship  of  the  parties  created.'  All  that  can  be 
demanded  is  contribution  from  each  to  the  expense  of  any 
purchase  which  releases  the  common  interest  from  embarrass- 
ment." And,  as  is  said  in  Chorpenning^s  Appeal,  32  Pa.  St. 
315,  72  Am.  Dec.  789,  "the  rule  is  inflexible,  without  regard 
to  the  consideration  paid,  or  -the  honesty  of  intent.  Public 
policy  requires  this,  not  only  as  a  shield  to  the  parties  repre- 
sented but  as  a  guard  against  temptation  on  part  of  represen- 
tatives." 

'*'  In  Meyer's  Appeal,  2  Pa.  St.  463,  these  were  the  facts: 
Four  of  the  five  children,  tenants  in  common  of  a  tract  of 
land,  gave  a  power  of  attorney  to  their  brother,  the  fifth  one, 
authorizing  him  to  redeem  land  of  their  ancestor  which  had 
been  sold  at  a  tax  sale;  the  brother  did  not  redeem,  but,  after 
the  title  had  become  absolute  in  the  purchaser,  bought  it  from 
him  with  his  own  money  in  his  own  name,  and  then  claimed 
the  land  to  the  exclusion  of  his  cotenants.  Ileld^  That  the 
eale  was  voidable  at  the  option  of  the  other  heirs. 

The  case  before  us  is  stronger  on  its  facts  against  the  defend- 
ant than  the  one  cited,  for  Lewis  Tanney  was  himself  the 
purchaser  at  the  sale  for  taxes,  while  in  Meyer's  Appeal,  2  Pa. 
St.  463,  the  purchaser  was  a  stranger,  who,  of  hie  own  volition, 
bad  bought  and  paid  the  consideration  money  out  of  his  own 
pocket.  That  the  sherifT  here  made  the  sale  for  taxes  on  a 
municipal  lien  in  no  way  changes  the  application  of  the  prin- 
ciple.   The  sale  resulted  from  the  joint  default  of  all  tbo 
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tenants  !n  common;  it  web  the  duty  of  all  to  share  equally 
in  the  payment  of  taxes;  butiLewis  had  immediate  charge  of 
the  common  property,  for  he  procured  the  power  of  attorney 
for  I^slie,  and  to  hira  Leslie  accounted  for  the  rents  up  to  the 
date  of  the  sheriflF's  sale;  when  he  purchased  wiih  his  own 
money,  the  purchase  inured  to  the  common  benefit;  that  is, 
it  discharged  the  lien  for  taxes,  but  their  interests  were  not 
divested  by  the  sale  unless  they  ratified  it.  What  we  have 
eaid  proceeds  on  the  presumption  the  law  raises — if  Lewis 
had  been  openly  the  purchaser  at  Bherifi''s  sale,  and  had  taken 
the  deed  in  his  own  name,  the  interests  in  the  land  would 
have  remained  the  same,  and  the  possession  would  have  been 
constructively  in  all  as  tenants  in  common,  notwithstanding 
the  naked  legal  title  was  in  Lewis. 

Nor  will  the  statute  of  limitations  of  the  22d  of  April,  1856, 
under  the  facts  of  record,  avail  the  defendant.  That  act  says: 
"No  right  of  entry  shall  accrue  or  action  be  maintained  to 
enforce  any  implied  or  resulting  trust  as  to  realty,  but  within 
five  years  after  such  equity  or  trust  accrued."  These  plaintiffs 
are  not  seeking  to  enforce  an  implied  or  resulting  trust;  they 
are  demanding  possession  of  the  undivided  three-fourths  of 
their  land  from  which  defendant  wrongfully  keeps  them.  In 
reply  defendant  admits  they  once  had  title,  but  alleges  by 
the  sheriff's  deed  their  interest  was  divested  and  vested  in 
him,  *®*  and  if  plaintiffs  have  any  claim  it  is  because  a 
trust  is  implied  or  has  resulted  from  his  purchase,  and,  as 
the  action  was  not  brought  within  five  years,  the  plaintiffs  are 
barred  by  the  act  of  1856. 

They  answer  that,  as  to  them,  the  sheriff's  deed  is  a  nullity; 
their  relation  as  tenants  in  common  was  not  changed  by  it, 
for  the  policy  of  the  law  forbids  such  an  attempt  by  Lewis  to 
oust  his  cotenants  from  the  common  inheritance;  especially 
in  view  of  the  fact,  that,  at  the  date  of  the  sheriff's  sale,  he 
was  in  the  active  management  of  the  property,  to  whom  Leslie 
accounted  for  rents  and  expenditures.  They  claim  no  benefit 
from  his  sheriff's  deed,  and  aver  that  it  cannot  affect  their 
right,  when  they  elect  to  avoid  it.  In  this  they  are  correct. 
If  Lewis  had  purchased  in  his  own  name  an  outstanding 
better  title  to  the  common  property  he  would  have  held  it  as 
trustee  for  all,  and  it  would  have  been  so  decreed,  on  reim- 
bursing him  their  respective  shares  of  his  outlay.  But  he 
purchased  no  outstanding  title  in  this  case.  The  legal  title 
and  possession  in  all  the  tenants  were  indisputable  from  the 
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death  of  the  father  in  1857  until  the  acknowledgment  of  the 
Bheriff*B  deed  in  1881;  each,  during  that  time,  was,  with  refer- 
ence to  the  common  property,  constructively  trustee  for  the 
others;  neitlier  could,  by  a  collusive  arrangement  with  a 
stranger,  wrest  from  the  others  their  interests  and  appropriate 
the  whole;  the  colorable  sheriff's  sale,  permitted,  if  not 
prompted,  by  Lewis  can  be  no  more  effective  for  that  purpose 
than  if  he  had  by  his  voluntary  deed  conveyed  the  whole  to 
Lawrence,  and  then  had  taken  a  reconveyance  to  himself. 
Nothing  short  of  an  unequivocal,  hostile  possession  under  the 
sheriflF's  deed,  for  twenty-one  years,  would  have  been  effectual 
to  bar  the  right  of  entry  of  the  cotenants  under  the  common 
title  which  came  to  them  from  their  father  in  1857.  It  is  not 
a  resulting  trust.  An  implied  or  resulting  trust  is  where 
land  is  purchased  in  the  name  of  one  person,  and  the  money 
paid  by  another;  or  where  a  purchase  is  made  by  a  trustee 
of  land  in  his  own  name  with  trust  money;  or  where  a  pur- 
chase of  land  is  made  by  a  partner  in  his  own  name  with 
partnership  funds;  or  where  a  conveyance  has  been  obtained 
by  fraud;  these,  and  cases  of  like  character,  come  under  the 
head  of  implied  or  resulting  trusts. 

Here,  one  being  privy  in  estate  legal  and  equitable  with 
three  *®*  others,  by  a  covinous  device  attempts  to  strip  hia 
cotenants  of  their  shares,  and  appropriate  the  whole.  They 
could,  with  full  knowledge  of  the  transaction,  accept  the  pur- 
chase money  and  ratify  it;  or  they  could  elect  to  treat  the 
sheriff's  deed  as  a  mere  nullity,  and  rest  on  their  undis- 
puted title  for  their  right  to  possession.  This  last,  they 
allege,  is  their  attitude  here;  the  defendant  replies,  they 
accepted  their  shares  of  the  surplus  purchase  money,  and 
are  estopped  now  from  avoiding  the  sheriff's  deed.  The 
facts  of  record  must  form  the  basis  of  judgment  in  this  par- 
ticular, and  we  concur  with  the  court  below  that  not  only  do 
they  fail  to  show  plaintiffs  knew  who  was  the  real  purchaser, 
but  these  facts  show  affirmatively  they  did  not  know  their 
brother  was.  There  can  be  no  ratification  or  estoppel  where 
the  act  which  is  set  up  as  constituting  ratification  was  done 
in  entire  ignorance  of  the  material  facts  prompting  action. 

Nor  was  there  imposed  upon  them  the  duty  of  inquiry 
before  accepting  the  money,  for  there  was  nothing  to  excite 
suspicion  or  to  stimulate  inquiry.  The  purchase  by  the 
brother  was  concealed  by  a  method  most  likely  to  lure  to 
inaction;  a  public  sale  to  a  stranger,  on  an  execution  at  the 
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foot  of  a  debt  which  they  knew  they  owed,  and  which  had 
been  judicially  ascertained,  might  well  move  them  to  the 
conviction  that  their  property  had  passed  to  a  stranger.  To 
say  they  could  have  discovered  the  facts  by  reasonable 
diligence  is  of  no  weight  in  view  of  the  circumstances.  As 
is  remarked  in  Maul  v.  Rider,  59  Pa.  St.  167,  a  case  in  some 
of  its  features  resembling  the  one  before  us:  "There  are  few 
facts  which  diligence  cannot  discover,  but  there  must  be 
some  reason  to  awaken  inquiry  and  direct  diligence  in  the 
channel  in  which  it  would  be  successful."  As  they  did  not 
know  the  material  fact  here,  that  Lewis  was  the  purchaser  at 
eheriff's  sale,  when  they  accepted  the  money,  they  are  not 
^stopped  from  now  asserting  their  right. 

As  to  the  alleged  hardship  of  imposing  upon  one  tenant  in 
common  the  care  of  the  common  property  and  expenditure 
of  money  in  excess  of  his  receipts  for  the  benefit  of  his 
cotenants  who  live  remote  from  it,  and  are  either  unable  or 
unwilling  to  contribute  their  share,  and  then  prohibiting  him 
from  being  a  bidder  to  protect  his  own  interests,  such  hard- 
ship is  more  apparent  than  real.  The  common  property  is 
chargeable  with  *®®  the  common  debt  reasonably  necessary 
for  its  preservation;  any  one  of  the  owners  can  insist  on  an 
equitable  accounting,  whereby  at  the  foot  of  a  judicial  decree 
satisfaction  can  be  had;  further,  the  court  of  common  pleas 
is  always  open  for  proceedings  in  partition,  by  which  the 
property  can  be  divided  or  sold,  and  the  proceeds  in  excess 
f  equitable  charges  divided  among  the  tenants  in  common. 
But  neither  good  morals  nor  law  will  sustain  this  sort  of  pro- 
ceeding on  the  part  of  one  tenant  in  common,  to  oust  his 
brother  and  sisters  from  the  common  inheritance. 

There  is  a  fact  disclosed  in  this  case,  not  by  any  means 
exceptional,  to  which  we  call  the  attention  of  the  bar.  Care 
and  accuracy  in  the  preparation  of  paper  books  is  as  much 
&  professional  duty  as  pointed  and  logical  presentation  of 
the  client's  cause.  While  not  seldom  many  authorities  are 
cited  which  have  little  or  no  bearing  on  the  questions  to  be 
decided,  still  our  duty  requires  of  us  an  examination  of  all 
those  which  counsel  point  out  to  us  as  sustaining  his  argu- 
ment. In  view  of  this  he  should  correctly  give  us  the  vol- 
ume, page,  and  names  of  the  parties  in  each  citation.  As 
an  illustration  of  the  unnecessary  labor  imposed  by  careless 
citation,  in  the  appellee's  paper  book  eleven  cases  are  cited 
«8  ruling  that  a  tenant  in  common  is  prohibited  by  the  policj 


Dec.  1893.]  Tanney  v.  Tannky.  686 

of  the  law  from  acquiring,  as  against  his  cotenanta,  an  antago- 
nistic title.  The  third  case  cited  is  James  v.  Conway^  4  Yeates, 
111.  There  is  no  such  case  in  4  Yeates.  We  turned  to  the 
volume  and  page,  and  found  Rodgers  v.  Gibson,  a  case  ruling 
that  a  judgment  creditor  is  not  within  the  protection  of 
the  recording  acts;  we  then  turned  to  the  names  of  parties 
in  the  table  of  cases  given  in  the  beginning  of  the  volume^ 
and  find  no  case  of  James  v.  Conway;  then  to  the  index 
at  the  end  of  the  book,  and  found,  after  careful  examination, 
under  the  head  of  "  Limitation  of  Actions,"  what  occurred 
to  us  as  a  possible  reference  bearing  on  this  case,  "That  in 
case  of  fraud  the  statute  of  limitations  only  commences  to  run 
from  the  time  the  right  of  action  accrues";  that  referred  to 
page  109;  on  turning  to  that  page  we  find  a  case  of  Jones  v. 
Reese's  Executors,  one  of  whom  is  named  Conoway,  ruling 
that  where  a  free  negro,  ignorant  of  his  freedom,  had,  in  the 
early  days  of  the  commonwealth,  been  sold  as  a  slave  his 
right  of  action  for  his  services  against  those  who  fraudulently 
**'  held  him  accrued  only  when  he  had  discovered  the  fraud. 
We  infer  this  is  the  case  meant,  for  although  the  bearing  of 
this  decision  on  the  case  in  hand  is  somewhat  remote  no 
other  in  that  book  has  any  bearing  on  it  at  all.  If  this  infer- 
ence be  correct,  then  neither  the  name  of  plaintiflF,  defendant, 
nor  page  is  correctly  given  in  the  paper  book.  Of  course, 
whetlier  a  case  is  in  point  is  a  matter  of  opinion  in  which 
we  often  have  occasion  to  differ  from  counsel,  but  the  name 
of  parties,  volume,  and  page  are  facts,  misstatements  of 
which  are  the  result  of  carelessness  and  indifference.  We 
have  a  right  to  expect  of  counsel  such  accuracy  of  reference 
as  will  enable  us  to  determine  readily  where  the  law  cited  by 
them  can  be  found;  it  is  our  duty  then  to  examine  and  con- 
sider it.  Another  case  cited  among  the  same  eleven  is  Mo 
Dowell  V.  Potter,  8  Barr,  19;  this  should  be  page  189;  the  next, 
8  Watts,  16,  should  be  page  12;  then  Duff  v.  Wilson,  Pa.  442, 
is  cited,  the  volume  not  given.  There  are  a  number  of  other 
errors,  all  going  to  show,  either  careless  preparation  of  manu- 
script or  indifferent  proof-reading;  it  is  not  material  which. 
The  duty  of  counsel  to  secure  accuracy  is  just  as  imperative 
in  reading  proof  as  in  the  preparation  of  manuscript;  if  they 
neglect  to  do  either,  it  is  often  impossible  for  us  to  give  to 
their  causes  that  critical  examination  their  importance  de- 
mands.    We  are  led  to  these  remarks  by  what  seems  to  us  a 
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growing  evil,  which,  on  being  brought  to  the  attention  of  the 
profession,  we  are  confident  will  be  cured. 

The  judgment  is  affirmed  and  appeal  dismissed  at  costs  of 
appellant.  

COTKNANCT — PCRCHASB  AT  TaX   SaLE  07  COMMOlf    fROPERTT   BT   COTEIT- 

^NT. — A  cotenant  who  purchases  the  whole  of  the  common  property  at  a  sale 
thereof  for  delinqQent  taxes  does  not  acquire  any  interest  or  title  as  against 
hia  cotenants:  Cock§  t.  Simmons,  55  Ark.  104;  29  Am.  St.  Rep.  28,  and  note; 
but  it  inures  to  the  benefit  of  all  of  his  cotenants:  Donnor  v.  Quartermas,  90 
Ala.  164;  24  Am.  St.  Rep.  778,  and  note,  with  the  cases  collected. 

Cotenancy — Purchase  or  Outstanding  Title  by  Cotenant.— A  ten- 
ant in  common  in  possession  of  the  common  property  is  bound  to  do  nothing 
with  a  view  to  prejudicing  the  interests  of  his  cotenants,  and  therefore  oan« 
{lot  buy  in  an  outstanding  title  to  the  prejudice  of  their  rights:  Carpenter  ▼. 
Carpenter,  131  N.  Y.  101;  27  Am.  St.  Rep.  569,  and  note;  VerurabU  ▼. 
Beauchamp,  3  Dana,  321;  28  Am.  Dec.  74,  and  extended  note. 

Trusts— Resulting  Trusts— When  Arise. — If  land  is  purchased  in  the 
came  of  one  person,  but  the  consideration  is  paid  by  another,  snch  land, 
though  conveyed  to  the  former,  will  be  held  by  him  in  trust  for  the  latteri 
Rdey  v.  Marlinelli,  97  Cal.  575;  33  Am.  St.  Rep.  209,  and  note;  Champlin  v. 
Chnmplin,  136  111.  309;  29  Am.  St  Rep.  323,  and  note,  with  the  cases  ool- 
lected.     See  the  extended  note  to  Neill  v.  Keese,  51  Am.  Deo.  751. 


Cote  v.  Murphy. 

[159  Pennsylvania  State,  420.] 

<X)NSPiRACT— Combination  of  Employers  to  Resist  Advakcs  ik  Wages. 
When  workmen  engaged  in  building  trades  lawfully  combine  to  artifi- 
cially advance  wages  by  reducing  the  hours  of  labor,  and  associations 
of  employers  in  such  trades  combine  and  agree  not  to  sell  materials  to 
contractors  who  concede  to  the  demands  of  the  workmen,  and  to  induce 
other  dealers  by  all  lawful  means  not  to  furnish  such  materials,  such 
associations  are  not  liable  in  damages  for  conspiracy  to  one  who  aids  the 
striking  workmen  by  selling  materials  to  them  and  to  other  contractors, 
and  who,  by  reason  of  the  combination  of  such  associations,  is  not  able 
to  procure  all  the  materials  he  can  dispose  of.  The  fact  that  such  asso- 
ciations inform  dealers  that  they  will  not  buy  from  them  if  they  furnish 
materials  to  any  one  who  is  aiding  such  workmen  is  not  such  cocfrcioa 
or  threat  as  renders  their  combination  a  conspiracy. 

Conspiracy. — Combination  of  Ekploykrs  not  to  force  down  the  price  of 
labor,  but  to  resist,  by  all  lawful  means,  a  combination  of  employees  to 
artificially  advance  wages  by  reducing  the  hours  of  labor  is  not  a  eon* 
spiracy. 

CtoirSPIRACY- UlTLAWFUL  COMBINATION — WhAT  CONSTITUTES. — An  kot  law- 
ful in  an  individual  can  be  the  subject  of  civil  conspiracy  when  done  in 
concert  only  when  there  is  a  direct  intention  that  injury  shall  result 
from  it,  or  when  the  object  is  to  benefit  the  conspirators  to  the  preja< 
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dice  of  the  pnblic  or  the  oppression  of  indiridnals,  and  when  such  preju* 
dice  or  oppression  is  the  natural  and  necessary  consequence. 

CoHSPiRACT. — A  Combination  of  Dsalkrs  containing  no  elements  of  an 
intent  to  restrain  trade  for  the  purpose  of  greed  or  profit,  or  of  malice, 
is  not  an  unlawful  coaspiracy. 

GoMSPiRAcr. — Agbeemknts  or  Combinations  Akb  Not  Unlawful  bo  as 
to  constitute  conspiracies  unless  they  are  for  acts  or  omissious,  whether 
M  ends  or  means,  which  would  be  unlawful  apart  from  agreement. 

/.  McF.  Carpenter  and  J.  S.  and  E.  0.  Ferguson^  for  the 
appellants. 

J.  A.  Wakefield  and  J.  W.  Kimiear,  for  the  appellee. 

*•*  Dean,  J.  The  defendants  were  members  of  the  Plan- 
ing Mill  Association  of  Allegheny  county  and  Builders* 
Exchange  of  Pittsburgh.  The  difiFerent  partnerships  and 
individuals  composing  these  associations  were  in  the  business 
of  contracting  and  building,  and  furnishing  building  material 
of  all  kinds.  On  the  Ist  of  May,  1891,  there  was  a  strike  of 
the  carpenters,  masons,  and  bricklayers  in  the  building  trades» 
bringing  about,  to  a  large  extent,  a  stoppage  of  building. 

The  men  demanded  an  eight  hour  day,  with  no  reduction 
in  wages  theretofore  paid,  which  the  employers  refused  to 
grant;  then  a  strike  by  the  unions  of  the  different  trades  was 
declared.  The  plaintiff,  at  the  time,  was  doing  business  in 
the  city  of  Pittsburgh  as  a  dealer  in  building  materials.  He 
was  not  a  member  of  either  the  "Planing  Mill  Association" 
or  of  the  "Builders'  Exchange";  there  were  also  contractors 
and  builders,  who  belonged  to  neither  of  these  organizations, 
who  conceded  the  demands  of  the  workmen;  they  sought  to 
secure  building  material  from  dealers  wherever  they  could, 
and  thus  go  on  with  their  contracts;  if  they  succeeded  in  pur- 
chasing the  necessary  material  the  result  would  be  that  at 
least  some  of  the  striking  workmen  would  have  employment 
at  a  higher  rate  of  wages  than  the  two  associations  were  will- 
ing to  pay;  the  tendency  of  this  was  to  strengthen  the  cause 
of  the  strikers,  for  those  employed  were  able  to  contribute  to 
the  support  of  their  fellow- work  men  who  were  idle.  The  two 
associations  already  named  sought  to  enlist  all  concerned  as 
contractors  and  builders  or  as  dealers  in  supplies,  whether 
members  of  the  associations  or  not,  in  the  furtherance  of  the 
one  object,  resistance  to  the  demands  of  the  workmen.  The 
plaintiff  and  six  other  individuals  or  firms  engaged  in  the 
same  business  refused  to  join  them,  and  undertook  to  con- 
tinue sales  of  building  material  to  those  builders  who  had 
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conceded  the  eight  hour  day.  The  Planing  Mill  Association 
and  Builders'  Exchange  tried  to  limit  their  ability  to  carry 
on  work  at  the  advance,  by  inducing  lumber-dealers  *••  and 
others  to  refrain  from  shipping  or  selling  them  in  quantities 
the  lumber  and  other  material  necessary  to  carrying  on  the 
retail  business;  in  several  instances  their  efforts  were  suc- 
cessful, and  the  plaintiff  did  not  succeed  in  purchasing  lum- 
ber from  certain  of  the  wholesale  dealers  in  Cleveland  and 
Dubois,  where  he  wanted  to  buy.  The  defendants  were  active 
members  of  one  or  other,  or  both,  of  the  associations  engaged 
in  the  contest  with  the  striking  workmen.  The  strike  con- 
tinued about  two  months;  after  it  was  at  an  end  the  plaintiff 
brought  suit  against  defendants,  averring  an  unlawful  and 
successful  conspiracy  to  injure  him  in  his  business,  and  to 
interfere  with  the  course  of  trade  generally,  to  the  injury  of 
tlie  public;  that  the  conspiracy  was  carried  out  by  a  refusal 
to  sell  to  him  building  materials  themselves,  and  by  threats  and 
intimidation  preventing  other  dealers  from  doing  so.  Under 
the  instructions  of  the  court,  upon  the  evidence,  there  was  a 
verdict  for  plaintiff  in  the  sum  of  two  thousand  6ve  hundred 
dollars  damages,  which  the  court  reduced  to  fifteen  hundred 
dollars;  then  judgment,  and  from  that  defendants  take  this 
appeal. 

The  plaintiff's  case  is  not  one  which  appeals  very  strongly 
to  a  sense  of  justice.  The  mechanics  of  Pittsburgh,  engaged 
in  the  different  building  trades,  on  the  1st  of  May,  1891, 
demanded  that  eight  hours  sliould  be  computed  as  a  day  in 
payment  of  their  wages.  Their  right  to  do  this  is  clear.  It 
is  one  of  the  indefeasible  rights  of  a  mechanic  or  laborer  in 
this  commonwealth  to  fix  such  value  on  his  services  as  he 
sees  proper,  and,  under  the  constitution,  there  is  no  power 
lodged  any  where  to  compel  him  to  work  for  less  than  he 
chooses  to  accept.  But  in  this  case  the  workmen  went  further: 
they  agreed  that  no  one  of  them  would  work  for  less  thun  the 
demand,  and  by  all  lawful  means,  such  as  reasoning  and  per- 
suasion, they  would  prevent  other  workmen  from  working  for 
less.  Their  right  to  do  this  is  also  clear.  At  common  law  this 
last  was  a  conspiracy,  and  indictable,  but  under  the  acts  of 
1869, 1872, 1876,  and  1891,  employees,  acting  together  by  agree- 
ment, may,  with  few  exceptions,  lawfully  do  all  those  things 
which  the  common  law  declared  a  conspiracy.  They  are  still 
forbidden,  in  the  prosecution  of  a  strike,  preventing  any  one 
of  their  number  who  may  desire  to  labor  from  doing  so,  by 
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force  or  menace  of  harm  to  person  or  property;  but  the  strike 
here  was  conducted  throughout  in  an  orderly,  lawful  manner. 
The  employers,  contractors,  *■•  and  others,  engaged  in  build- 
ing and  furnishing  supplies,  members  of  the  two  associations 
already  mentioned,  to  which  these  defendants  belonged, 
refused  to  concede  the  demands  of  the  workmen,  and  there 
then  followed  a  prolonged  and  bitter  contest.  The  members 
of  the  associations  refused  to  furnish  supplies  to  those  engaged 
in  the  construction  of  any  building  where  the  contractor  had 
conceded  the  eight  hour  day.  This,  as  individual  dealers^ 
they  had  a  clear  right  to  do.  They  could  sell  and  deliver 
their  material  to  whom  they  pleased.  But  they  also  went 
further:  they  agreed  among  themselves  that  no  member  of 
the  association  would  furnish  supplies  to  those  who  were  in 
favor  of  or  had  conceded  the  eight  hour  day,  and  that  they 
would  dissuade  other  dealers,  not  members  of  the  associations,, 
from  furnishing  building  material  to  such  contractors  or  retail 
dealers;  to  the  extent  of  their  power,  this  agreement  was  car- 
ried out.  This  clearly  was  combination,  and  the  acts  of 
assembly  referred  to  do  not,  in  terms,  embrace  employers;; 
they  only  include  within  their  express  terms  workmen;  hence,, 
it  is  argued  by  counsel  for  appellee,  these  defendants  are  sub- 
ject to  all  the  common-law  liability  of  conspirators  in  their 
attempts  to  resist  the  demand  for  increased  wages;  that  is, 
there  can  be  a  combination  among  workmen  to  advance  wages, 
but  there  can  be  no  such  combination  of  employers  to  resist 
the  advance;  that  which  by  statute  is  permitted  to  the  one 
side  the  common  law  still  denies  to  the  other.  If  this  posi- 
tion be  well  taken  we  then  have  this  inequality  the  plain- 
tiff who  is  aiding  a  combination,  either  directly  or  indirectly, 
intentionally  or  unintentionally,  to  advance  wages,  sues  for 
damages  members  of  another  combination  who  resist  the 
advance.  Nor  is  there  any  difference  in  the  character  of  the 
acts  or  means  on  both  sides  in  furtherance  of  their  purposes. 

The  workmen  will  not  work  themselves,  and  they  use  per- 
suasion and  reason  with  their  fellows  to  keep  them  from  going 
to  work  until  the  demand  is  conceded;  the  employers  will  not 
sell  to  contractors  who  concede  the  demand,  and  they  do  their 
best  to  persuade  others  engaged  in  the  same  business  from 
doing  so. 

Then,  the  element  of  real  damage  to  plaintiff  is  absent;  by 
far  tho  larger  number  of  dealers  in  the  city  and  county  were 
members  of  the  combination  which  refused  to  sell;  only  the 
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plftiniiff  artd  six  others  refused  to  enter  ihe  eombination;  the 
*"'  result  was  that  these  seven  had  almost  a  monopoly  of 
furnishing  supplies  to  all  builders  who  conceded  the  adrance. 
Plaintiff  admits  in  hife  orwn  testim©ny  that  thereby  his  busi- 
Dfees  and  profits  largely  increased;  in  a  fe^  instances  he  paid 
more  to  wholesale  dealeli's  and  put  in  more  time  buying  than 
he  would  have  done  if  the  assodiations  bad  not  interfered  with 
those  who  sold  him)  but  it  is  not  denied  that^  as  a  result  of 
tlie  combination,  he  was  individually  a  large  gainer.  True, 
he  siyeiB  that,  if  defendants  had  gone  no  further  than  to  refuse 
to  sell  themselves,  he  would  have  made  a  great  deal  more 
money;  that  iS,  he  did  not  make  as  large  a  sum  as  he  woiild 
have  made  if  they  had  not  dissuaded  others,  not  members  of 
the  association,  from  selling  to  him;  but  that,  by  the  fact  of 
the  combinations  and  strike,  he  was  richer  at  the  end  than 
when  they  commenced  is  not  questioned. 

We  have,  then,  these  facts,  somewhat  peculiar  in  the  ad- 
ministration of  justice:  A  plaintiff  suing  and  recovering  dam- 
ages for  an  alleged  unlawful  act,  of  which  he  himself,  in  so 
far  as  he  aided  the  workmen's  combination,  is  also  guilty, 
and  both  acts  springing  from  the  same  source,  a  contest  be- 
tween employers  and  employed  as  to  the  price  of  daily  wages; 
and  then  the  further  fact,  that  this  contest,  instead  of  dam- 
aging him,  resulted  largely  to  his  profit. 

We  assume,  so  far  as  concerns  defendants,  if  their  agree- 
ment was  unlawful,  or,  if  lawful,  it  was  carried  out  by  unlaw- 
ful acts  to  the  damage  of  plaintiff,  the  judgment  should  stand. 
All  the  authorities  of  this  state  go  to  show  that  while  the  act 
of  an  individual  may  not  be  unlawful,  yet  the  same  act,  when 
committed  by  a  combination  of  two  or  more,  may  be  unlaw- 
ful, and  therefore  be  actionable.  A  dictum  of  Lord  Den  man, 
in  Regina  v.  Seward^  1  Ad.  &  E.  711,  gives  this  definition  of 
a  conspiracy:  "  It  is  either  a  combination  to  procure  an  un- 
lawful object  or  to  procure  a  lawful  object  by  unlawful 
means."  This  leaves  still  undetermined  the  meaning  to  be 
given  the  words  "  lawful "  and  "  unlawful,"  in  their  connection 
in  the  antithesis.  An  agreement  may  be  unlawful  in  the 
sense  that  the  law  will  not  aid  in  its  enforcement,  or  recog- 
nize it  as  binding  upon  those  who  have  made  it,  yet  not 
unlawful  in  the  sense  that  it  will  punish  those  who  are  parties 
to  it,  either  criminally  or  by  a  verdict  in  damages.  Lord 
Den  man  is  reported  to  have  said  afterwards  in  ***  Regina  y. 
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Peck,  9  Ad.  &  E.  690,  that  his  definition  was  not  very  correct: 
See  note  to  Wharton's  Criminal  Law,  sec.  2291. 

It  is  conceded,  however,  in  the  case  in  hand,  any  one  of 
defendants,  acting  for  himself,  had  a  right  to  refuse  to  sell  to 
those  favoring  the  eight  hour  day,  and  so,  acting  for  himself, 
had  the  right  to  dissuade  others  from  selling.  If  the  act  were 
unlawful  at  all,  it  was  because  of  the  combination  of  a  num- 
her.  Gibson,  J.,  in  Commonwealth  v.  Carlisle,  Bright.  N.  P. 
39,  says:  "Where  the  act  is  lawful  for  the  individual  it  can 
be  the  subject  of  conspiracy  when  done  in  concert  only  where 
there  is  a  direct  intention  that  injury  shall  result  from  it,  or 
where  the  object  is  to  benefit  the  conspirators  to  the  prejudice 
of  the  public,  or  the  oppression  of  individuals,  and  where 
fiuch  prejudice  or  oppression  is  the  natural  and  necessary 
consequence." 

In  the  same  case  it  is  held:  "A  coml)ination  is  criminal 
wherever  the  act  to  be  done  has  a  necessary  tendency  to  preju- 
<iice  the  public,  or  to  oppress  individuals  by  unjustly  subject- 
ing them  to  the  power  of  the  confederacy,  and  giving  effect 
to  the  purposes  of  the  latter,  whether  of  extortion  or  mischief. 
According  to  this  view  of  the  law  a  combination  of  employers 
to  depress  the  wages  of  journeymen  below  what  they  would 
be  if  there  was  no  recurrence  to  artificial  means,  on  either 
«ide,  is  criminal."  This  case  puts  the  law  against  the  com- 
bination in  as  strong  terms,  if  not  stronger,  than  any  others 
of  our  own  state.  The  significant  qualification  of  the  general 
principle,  as  mentioned  in  the  last  three  lines,  will  be  noticed: 
"  If  there  was  no  recurrence  to  artificial  means,  on  either  side." 
The  prejudice  to  the  public  is  the  use  of  artificial  means  to 
affect  prices  whereby  the  public  suffers.  A  combination  of 
stockbrokers  to  corner  a  stock,  of  farmers  to  raise  the  price 
of  grain,  of  manufacturers  to  raise  the  price  of  their  product, 
of  employers  to  reduce  the  price  of  labor,  of  workmen  to  raise 
the  price,  were  at  the  date  of  that  decision,  at  common  law, 
all  conspiracies.  The  fixed  theory  of  courts  and  legislators, 
then  was,  that  the  price  of  every  thing  ought  to  be,  and  in  the 
absence  of  combination  necessarily  would  be,  regulated  by 
supply  and  demand.  The  first  to  deny  the  justice  of  thii 
theory,  and  to  break  away  from  it,  was  labor,  and  this  was 
soon  followed  by  the  legislation  already  noticed,  relieving 
workmen  from  the  penalties  of  what,  for  more  than  a  century 
had  been  declared  unlawful  combinations,  or  conspiracies. 
-*»•  Wages,  it  was  argued,  should  be  fixed  by  the  fair  propor* 


692  CoTB  V.  MuBPHT.  [Penn. 

tion  labor  had  contributed  in  production;  the  market  price, 
determined  by  supply  and  demand,  might  or  might  not  be  fair 
wages,  often  was  not,  and  as  long  as  workmen  were  not  free  by 
combination  to  insist  on  their  right  to  fair  wages,  oppression 
by  capital,  or,  which  is  the  same  thing,  by  their  employers,  fol- 
lowed. It  is  not  our  business  to  pass  on  the  soundness  of  the 
theories  which  prompt  the  enactment  of  statutes.  One  thing, 
however,  is  clear;  the  moment  the  legislature  relieved  one 
and  by  far  the  larger  number  of  the  citizens  of  the  common- 
wealth from  the  common-law  prohibitions  against  combina- 
tions to  raise  the  price  of  labor,  and  by  a  combination  the  price 
was  raised,  down  went  the  foundation  on  which  common-law 
conspiracy  was  based,  as  to  that  particular  subject.  Before 
any  legislation  on  the  question,  it  was  held  that  a  combina- 
tion of  workmen  to  raise  the  price  of  labor,  or  of  employers 
to  depress  it,  was  unlawful,  because  such  combination  inter- 
fered with  the  price  which  would  otherwise  be  regulated  by 
supply  and  demand;  this  interference  was  in  restraint  of 
trade  or  business,  and  prejudicial  to  the  public  at  large. 
Such  combination  made  an  artificial  price;  workmen,  by  rea- 
son of  the  combination,  were  not  willing  to  work  for  what 
otherwise  they  would  accept;  employers  would  not  pay  what 
otherwise  they  would  consider  fair  wages.  Supply  and  demand 
consist  in  the  amount  of  labor  for  sale  and  the  needs  of  the 
employer  who  buys.  If  more  men  offer  to  sell  labor  than  are 
needed,  the  price  goes  down  and  the  employer  buys  cheap;  if 
fewer  than  required  ofl'er,  the  price  goes  up  and  he  buys  dear; 
as  every  seller  and  buyer  is  free  to  bargain  for  himself,  the 
price  is  regulated  solely  by  supply  and  demand.  On  this 
reasoning  was  founded  common-law  conspiracy  in  this  class 
of  cases.  But,  in  this  case,  the  workmen,  without  regard  to 
the  supply  of  labor  or  the  demand  for  it,  agree  upon  what  in 
their  judgment  is  a  fair  price,  and  then  combine  in  a  demand 
for  payment  of  that  price;  when  refused,  in  pursuance  of  the 
combination,  they  quit  work,  and  agree  not  to  work  until  the 
demand  is  conceded;  further,  they  agree  by  lawful  means  to 
prevent  all  others,  not  members  of  the  combination,  from 
going  to  work  tintil  the  employers  agree  to  pay  the  price  fixed 
by  the  combination.  And  this,  as  long  as  no  force  was  used, 
or  menaces  to  person  or  property,  they  had  a  lawful  right  to 
do.  And,  so  far  *'*  as  is  known  to  us,  the  price  demanded 
by  them  may  have  been  a  fair  one.  But  it  is  nonsense  to  say 
that  this  was  a  price  fixed  by  supply  and  demand;  it  was 
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fixed  by  a  combination  of  workmen  on  tbeir  combined  judg- 
ment as  to  its  fairness;  and,  that  the  supply  might  not  lessen 
it,  they  combined  to  prevent  all  other  workmen  in  the  market 
from  accepting  less.  Then  followed  the  combination  of 
employers,  not  to  lower  the  wages  theretofore  paid,  but  to 
resist  the  demand  of  a  combination  for  an  advance;  not  to 
resist  an  advance  which  would  naturally  follow  a  limited  sup- 
ply in  the  market,  for  the  supply,  so  far  as  the  workmen 
belonging  to  the  combination  was  concerned,  was  by  combi- 
nation wholly  withdrawn,  and  as  to  workmen  other  than 
members,  to  the  extent  of  their  power,  they  kept  them  out  of 
Ihe  market;  by  artificial  means,  the  market  supply  was 
almost  wholly  cut  off.  The  combination  of  the  employers, 
then,  was  not  to  interfere  with  the  price  of  labor  as  determined 
by  the  common-law  theory,  but  to  defend  themselves  against 
a  demand  made  altogether  regardless  of  the  price,  as  regu- 
lated by  the  supply.  The  element  of  an  unlawful  combina- 
tion to  restrain  trade  because  of  greed  of  profit  to  themselves, 
or  of  malice  toward  plaintiff  or  others,  is  lacking,  and  this  is 
the  essential  element  on  which  are  founded  all  decisions  as 
to  common-law  conspiracy  in  this  class  of  cases.  And  how- 
ever unchanged  may  be  the  law  as  to  combinations  of  employ- 
ers to  interfere  with  wages,  where  such  combinations  take  the 
initiative,  they  certainly  do  not  depress  a  market  price  when 
they  combine  to  resist  a  combination  to  artificially  advance 
price. 

"The  reason  of  the  law  is  the  life  of  the  law,"  and,  as  given 
in  the  cases  cited  by  appellee,  irresistibly  impels  to  the  con- 
clusion that  the  combination  here  was  not  unlawful;  a  con- 
clusion which  is  clearly  indicated  in  Commonwealth  v.  Carlisle, 
Bright.  N.  P.  39,  that  it  would  not  be  unlawful,  if  there  was 
first  recurrence  to  artificial  means  by  workmen  to  raise  the 
market  price.  Here,  the  first  step  provocative  of  a  combina- 
tion by  the  employers  was  an  attempt  by  lawful,  artificial 
means  on  part  of  the  workmen  to  control  the  supply  of  labor, 
preparatory  to  a  demand  for  an  advance. 

Nor  does  the  fact  that  the  appellee  was  not  a  workman,  or 
a  member  of  any  of  the  unions  of  workmen,  put  him  in  any 
better  attitude  than  if  he  were.  He  undertook,  for  his  own 
profit,  *•*  to  aid  the  cause  of  the  workmen;  his  right  so  to 
do  was  unquestionable.  But,  if  the  employers  by  a  lawful 
combination  could  limit  bis  ability  so  to  do,  they  did  not 
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make  themflelves  answerable  in  damages  to  him  for  the  con- 
sequences of  a  lawful  act. 

The  case  of  Morris  Run  Coal  Co.  v.  Barclay  Coal  Co.,  68 
Pa.  St.  173,  8  Am.  Rep.  159,  is  not  in  point;  it  was  the  at- 
tempt to  enforce  the  collection  of  a  draft  given  by  one  mem- 
ber of  a  combination,  formed  to  raise  the  price  of  coal,  to 
another,  in  consideration  of  certain  stipulations  in  the  agree- 
ment. It  was  held  that  the  combination,  being  in  restraint 
of  trade,  was  unlawful,  and,  as  the  draft  was  given  in  pur» 
Buance  of  the  unlawful  contract,  it  also  was  tainted  with  the 
illegalit}',  and  there  could  be  no  recovery. 

But  if  the  agreement  itself  were  not  unlawful,  were  the 
methods  to  carry  it  out  unlawful?  If  the  employers'  combi- 
nation here  had  used  illegal  methods  or  means  to  prevent 
other  dealers  from  selling  supplies  to  plaintiff,  the  conspiracy 
might  still  have  been  found  to  exist.  The  threats  referred 
to,  although  what  are  usually  termed  threats,  were  not  so  in  a 
legal  sense.  To  have  said  they  would  inflict  bodily  harm  on 
other  dealers,  or  vilify  them  in  the  newspapers,  or  bring  on 
them  social  ostracism,  or  similar  declarations,  these  the  law 
would  have  deemed  threats,  for  they  may  deter  a  man  of 
ordinary  courage  from  the  prosecution  of  his  business  in  a 
way  which  accords  with  his  own  notions;  bot  to  cajr,  and 
even  that  is  inferential  from  the  correspondence,  that  if  they 
continued  to  sell  to  plaintiff,  the  members  of  the  association 
would  not  buy  from  them,  is  not  a  threat.  It  does  not  inter- 
fere with  the  dealer's  free  choice;  it  may  have  prompted  him 
to  a  somewhat  sordid  calculation;  he  may  have  considered 
which  custom  was  most  profitable,  and  have  acted  accord- 
ingly; but  this  was  not  such  coercion  and  threats  as  consti- 
tuted the  acts  of  the  combination  unlawful:  Rodgers  v.  Duff^ 
13  Moore  P.  C.  C.  209;  Bowen  v.  Matheson,  14  Allen,  499; 
Bohn  Mfg.  Co.  v.  Hollis,  54  Minn.  223;  40  Am.  St.  Rep. 

On  the  main  question,  the  case  last  cited  goes  further  than 
we  are  called  upon  to  go,  as  yet,  in  this  state.  It  holds  that 
what  is  not  unlawful  when  done  by  an  individual  cannot  be 
unlawful  when  done  by  many,  and  therefore  the  combination 
***  not  to  deal  with  those  who  broke  the  rules  of  the  as- 
sociation was  not  a  conspiracy.  For  this,  a  number  of 
cases  from  other  states,  as  well  as  from  England,  are  cited. 
But  the  law  in  this  state  has  heretofore  been  determined 
otherwise  from  a  very  early  day  by  an  unbroken  line  of  deci- 
sions which  here  call  for  -no  qualification;  for,  so  far  as  con- 
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cerns  the  facts  of  this  case,  the  legislature  has  so  changed  the 
law  as  to  render  these  decisions  inapplicable.  We  concede, 
however,  that  the  decisions  of  other  courts  are  by  no  means 
uniform.  Mr.  Wright,  in  his  work  on  the  Law  of  Criminal 
Conspiracies  and  Agreements  (London,  1873),  says:  "It  is 
conceived  that,  on  a  review  of  all  the  decisions,  there  is  a 
great  preponderance  of  authority  in  favor  of  the  proposition 
that,  as  a  rule,  an  agreement  or  combination  is  not  criminal, 
unless  it  be  for  acts  or  omissions,  whether  as  ends  or  means, 
which  would  be  criminal  apart  from  agreement." 

Logically,  the  same  rule  would  apply,  as  was  held  in  Bohn 
Mfg.  Co.  V.  HolUs,  64  Minn.  223,  40  Am.  St  Rep.,  to 
combinations  which,  although  not  criminal,  are  alleged  to 
be  unlawful. 

But  without  regard  to  whether  the  general  rule  be  settled 
by  the  weight  of  authority,  as  claimed  by  appellants,  we  hold 
here  that  this  combination  was  not  unlawful,  because:  1.  It 
was  not  made  to  lower  the  price  of  wages,  as  regulated  by  the 
supply  and  demand,  but  to  resist  an  artificial  price  made  by 
a  combination  which,  by  statute,  was  not  unlawful;  2.  The 
methods  adopted  to  further  the  objects  of  the  combination 
were  not  unlawful. 

Another  point  has  been  most  earnestly  pressed  upon  our 
consideration  by  counsel  for  appellants,  It  is  argued  that 
under  our  declaration  of  rights  either  the  acts  of  assembly  of 
1869,  1872,  1876,  and  1891,  exempting  employees  from  the 
penalties  of  unlawful  combination  to  fix  the  price  of  labor, 
are  void,  because,  by  their  terms,  they  embrace  only  a  par- 
ticular class  of  citizens  of  the  commonwealth,  or  their  scope 
must  be  enlarged  beyond  the  express  t^rms  of  these  acts,  so 
as  to  include  within  their  protection  all  those  interested  in 
the  same  subject  of  legislation.  It  is  argued  that  it  is  not 
within  the  power  of  the  legislature  to  declare  some  citizens 
innocent  of  any  ofifense  against  the  law;  for  the  very  same  act 
which,  when  committed  by  some  others  in  the  same  business, 
the  law  will  still  hold  to  be  criminal;  *••  that  what  the  stat- 
ute declares  is  not  conspiracy  in  one  case  cannot,  under  the 
law,  be  conspiracy  in  the  other;  and  therefore,  in  every  con- 
test of  this  kind  between  workmen  and  employers,  the  stat- 
ute, if  not  void,  must  at  least  be  held  to  operate  equally  to 
the  exemption  of  aU  Gitijjeiis  interested  in  the  subject  affected 
by  the  combination;  if  there  be  nothing  criminal  in  a  combi- 
nation to  artificially  raise  wages,  there  can  be  nothing  crimi- 
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nal  in  an  employer's  combination  to  resist  the  advance,  or  to 
artificially  depress  them. 

This  question  is  not  in  the  case,  in  the  view  we  have  taken 
of  the  facts.  We  are  at  all  times  averse  to  passing  on  ques- 
tions, the  answers  to  which  are  not  necessary  to  a  decision  of 
the  case  immediately  before  us,  much  less  are  we  inclined  to 
discuss  and  decide  questions  involving  the  constitutional 
power  of  a  co-ordinate  branch  of  the  government.  For  this 
reason  we  refrain  from  a  consideration  of  the  able  argument 
of  counsel  for  appellant  on  this  point. 

The  refusal  of  the  court  below  to  aflSrm  appellant's  seventh 
prayer  for  instructions,  that,  "  under  all  the  evidence,  the  ver- 
dict must  be  for  defendants,"  was  error,  and,  being  here 
assigned  for  error,  the  appeal  is  sustained,  and  judgment 
reversed.  

Conspiracy  to  Contbol  the  Wages  of  Workmen.— This  question  is  the 
subject  of  the  monographic  note  to  People  v.  Fisher,  28  Am.  Dec.  507. 

CoNSPiRACT. — Definition:  See  the  extended  note  to  Spies  v.  People,  3  Am. 
St  Rep.  474,  475;  note  to  Stevens  v.  Rowe,  47  Am.  Rep.  233. 

Conspiracy — Te.st  to  Determine  Whether  Action  Lies  Foe.— At  com- 
Tnou  law  a  conspiracy  cannot  be  made  the  subject  of  a  civil  action,  although 
damages  result,  uuless  some  thing  is  done  which,  without  the  conspiracy, 
would  give  a  right  of  action.  The  true  test  as  to  whether  such  an  action 
will  lie  is  whether  or  not  the  act  accomplished  after  the  conspiracy  has  been 
formed  is  itself  actionable:  Debt  v.  Winfree,  80  Tex.  400;  26  Am.  St.  Rep. 
765,  and  note}  Bobertson  v.  Parks,  76  Md.  118. 
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[169  Pennsylvania  Statx,  477.1 

MoRTOAon — Assiommbnt — Notice  of  to  Mortoagok — Payments- Estop- 
PCL. — An  assignee  of  a  mortgage  to  protect  himself  must  give  actual 
notice  to  the  mortgagor,  and  a  marginal  record  notice  of  the  assign. 
ment  of  a  mortgage  is  not  such  notice  as  to  prevent  the  mortgagor  from 
setting  up  payments  by  him  to  the  mortgagee  made  after  the  assign- 
ment and  before  he  has  actual  notice  thereof. 

Hortoagbs — Notice  of  Assignment — Payment. — Actual  notice  of  the 
assignment  of  a  mortgage  is  essential  to  the  completion  of  the  contract 
relations  between  the  assignee  and  the  mortgagor.  Until  that  has  been 
given  the  mortgagor  does  no  wrong  in  making  payments  to  the  original 
mortgagee. 

W.  K.  Jennings  and  W.  S.  Thomas^  for  the  appellaDt. 
X.  L.  DaviSf  for  the  appellees. 
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*''*  Sterrett,  C.  J.  On  the  trial  of  this  scire  facias  it 
appeared,  among  other  things,  that  the  mortgage  in  suit  was 
executed  and  delivered  by  the  defendant  Agnes  J.  Carson 
to  Mary  Speelman,  who  assigned  the  same  on  the  margin  of 
the  record  thereof  to  A.  C.  Jarrett,  of  which  assignment  the 
mortgagor  had  actual  notice.  The  bond  accompanying  the 
mortgage  was  also  assigned,  by  indorsement  thereon,  to  said 
Jarrett,  and  a  certificate  of  no  defense,  executed  and  acknowl- 
edged March  28,  1888,  was  delivered  to  him.  On  May  22, 
1888,  said  Jarrett  assigned,  on  the  margin  of  said  mortgage 
record,  "  to  plaintiff,  his  heirs  and  assigns,  seven  hundred 
dollars  of  the  moneys  secured  by  the  mortgage,  with  interest 
from  January  26,  1888."  Same  day  this  assignment  was 
noted  by  the  recorder  on  the  back  of  the  mortgage.  The 
mortgagor  had  no  actual  notice  of  the  assignment  to  plaintiff 
until  after  she  had  paid  said  Jarrett  the  entire  mortgage  debt, 
except  the  sum  of  two  hundred  dollars,  etc. 

A  verdict  was  taken  in  favor  of  the  plaintiff,  subject  to  the 
opinion  of  the  court  on  the  question  of  law  reserved.  The 
facts  above  stated  are,  in  substance,  those  upon  which  the 
question  was  reserved.  Judgment  was  afterwards  entered  for 
defendants  non  obstante  veredicto,  and  this  appeal  was  taken. 
Briefly  stated,  the  question  presented  is  whether  the  assign- 
ment of  May  22,  1888,  on  the  margin  of  the  mortgage  record, 
by  Jarrett  to  plaintiff,  was  such  legal  notice  to  the  mortgagor 
as  precluded  her  from  setting  up  payments  made  by  her  to 
Jarrett  before  she  had  any  actual  notice  of  said  assignment. 

The  key  to  the  solution  of  this  question  is  in  the  principle 
■*'*  that  the  recording  act  was  intended,  not  for  the  benefit 
of  the  mortgagor,  but  to  provide  a  real  security  for  his  debt. 
Not  being  for  the  mortgagor's  benefit,  it  is  obviously  imma- 
terial to  him  whether  or  not  the  mortgage  has  been  recorded. 
His  creditor  may  or  may  not  avail  himself  of  his  security; 
but  the  fact  of  record  does  not  alter  the  contract  relations  of 
the  parties.  The  undertaking  of  the  mortgagor  is  to  pay,  and 
payment  wherever  or  however  made  will  satisfy  the  debt. 
He  is  under  no  obligation  to  make  inquiry  as  to  the  record; 
and  the  mortgagee  cannot  allege  an  unsatisfied  record  in 
answer  to  a  plea  of  actual  payment. 

If  the  debtor  is  under  no  obligation  to  take  notice  of  the 
record  of  his  mortgage,  much  less  must  he  take  notice  of  the 
assignment  of  it.  The  assignee  has  but  an  equity,  and  as  he 
is  bound  to  inquire  for  all  the  defenses  which  the  debtor  may 
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have,  whether  they  appear  of  record  or  not,  so  be  must  give 
notice  ol  the  assignment  if  he  would  protect  himself  against 
subsequent  payments  made  to  his  assignor:  Bury  v.  Hartman^ 
4  Serg.  &  R.  175;  Henry  v.  Brothers,  48  Pa.  St.  70;  Horstman 
V.  Oerker,  49  Pa.  St.  282;  88  Am.  Dec.  501.  "  Legal  or  con- 
structive notice,  as  distinguished  from  actual,"  said  Mr.  Jus- 
tice Strong,  in  Henry  v.  Brothers,  48  Pa.  St.  70,  "  is  that  which 
the  law  regards  as  sufl&cient  to  give  knowledge.  If  the  exist- 
ence of  knowledge  is  presumed  from  any  other  fact,  if  the 
presumption  he  juris  et  de  jure,  the  other  fact  must  be  certain. 
But  there  is  no  certainty  that  a  debtor  has  knowledge  of  the 
entry  of  a  judgment  against  him  by  virtue  of  a  warrant  of 
attorney  which  he  may  have  signed,  much  less  that  he  has 
knowledge  of  the  assignment  of  a  judgment A  subse- 
quent encumbrancer  or  purchaser  must  know,  for  it  is  his 
duty  to  examine  the  record."  The  recording  act  imposes  no 
such  duty  on  a  mortgagor;  it  is  to  the  interest  of  the  assignee, 
not  his,  that  the  assignment  should  be  made  effectual;  and 
it  would  be  an  intolerable  hardship  if,  every  time  he  may 
wish  to  make  a  payment  and  obtain  a  credit  on  his  debt,  he 
should  be  compelled  to  visit  the  recorder's  office  to  ascertain 
whether  or  not  his  mortgage  has  been  assigned.  It  is  there- 
fore apparent  that  actual  notice  of  the  assignment  is  essential 
to  the  completion  of  the  contract  relations  between  the  as- 
signee and  the  mortgagor;  and,  consequently,  until  that  **** 
has  been  given,  the  mortgagor  does  no  wrong  in  making  pay- 
ments to  the  mortgagee. 

The  court  below  was  therefore  right  in  entering  judgment 
for  defendants  nan  obstante  veredicto;  and  its  judgment  must 
be  affirmed.  

ASSIQMMENT — NECESSITY  OP  NoTICE   OF    ASSIGNMENT   TO   DEBTOR, — DoWD 

to  the  moment  of  notice,  any  contract  which  the  debtor  makes  with  the 
creditor,  who  has  assigned  his  claim,  by  which  the  debt  is  extinguished 
either  in  part  or  in  whole,  is  valid  as  against  the  assignee:  Oaullagher  v. 
Caldwell,  22  Pa.  St.  300;  60  Am.  Dec.  85,  and  note;  Richards  v.  Origga,  16 
Mo.  416;  57  Am,  Dec.  240;  Dodd  v.  BroU,  1  Minn.  270;  66  Am.  Dec.  541, 
and  note;  Meier  v.  Hess,  23  Or.  599.  Notice  of  the  assignment  is  required 
for  the  assignee's  protection,  and  may  be  given  at  any  time  before  payment  by 
the  debtor:  Muir  v.  Schenck,  3  Hill,  228;  38  Am.  Dec.  633,  and  note.  Notice 
of  the  assignment  of  a  debt  given  by  the  assignee  to  the  wife  of  the  debtor, 
and  by  her  communicated  to  him,  will  protect  the  assignment  against  trus- 
tee  process:  Holt  v.  Babcock,  63  Vt.  634.  This  subject  is  fully  discussed  ia 
the  extended  note  to  Van  Buslark  v.  Hartford  etc  Int.  Co.,  36  Am.  Dec.  475. 
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McHuQH    V.    SCHLOSSEB. 

[159  Pbnnsylvania  Statb,  480.] 

Iknkkefbrs — Duty  to  Guests. — A  hotel  gueat  who  is  annoying  to  other 
guests  or  the  proprietor,  by  reason  of  his  intoxication,  may  be  rightfully 
ejected  without  unnecessary  force  or  violence;  but,  if  the  disturbances 
caused  by  him  are  due  to  his  sickness,  he  must  be  treated  with  the  con- 
sideration  due  a  sick  man,  and,  if  removed  from  the  hotel,  must  bo 
removed  with  the  consideration  due  to  his  condition. 

Ikmkeepers— Removal  of  Sick  Guest — Damages.— In  an  action  to  recover 
damages  for  the  death  of  a  guest  wrongfully  removed  from  his  hotel 
during  his  sickness,  the  question  to  be  considered  by  the  jury  is  not 
whether  the  exposure  would  surely  cause  death,  but  what  coosequ^ncea 
it  was  reasonable  to  suppose  might  follow  such  a  sudden  exposure  of  the 
guest  in  the  condition  in  which  he  then  was. 

Damages  For  Death— Elements  of — Evidence. — While  in  an  action  to 
recover  for  death  the  probable  earnings  of  the  deceased  are  to  be  taken 
into  account  in  fixiqg  the  damages,  it  is  the  duty  of  the  plaintiff  to  show 
the  earning  power  of  the  deceased,  or  give  such  evidence  in  regard  to 
his  business,  business  habits,  and  past  earnings,  as  may  afford  some 
basis  from  which  earning  capacity  may  be  fairly  estimated,  and  in  th» 
absence  of  such  evidence,  it  is  error  tp  charge  the  jury  that  it  may, 
from  the  age,  health,  and  habits  of  th^  deceased,  estimate  his  earning 
capacity,  and  the  pecuniary  loss  suffered  by  plaintiff. 

Damages  For  Death — Measure  of. — The  true  measure  of  damages  for 
wrongful  death  is  the  pecuniary  loss  suffered,  without  any  solatium  for 
mental  suffering  or  grief;  and  the  pecuniary  loss  is  what  the  deceased 
would  probably  have  earned  by  his  labor,  physical  or  intellectual,  in 
bis  business  or  profession,  if  the  injury  that  caused  d^ath  had  not  befallen 
him,  and  which  would  have  gone  to  support  his  family.  In  fixing  this 
amount  consideration  should  be  given  to  the  age  of  the  deceased,  his 
health,  his  ability  and  disposition  to  labor,  his  habits  of  livin)^  and  hi* 
expenditures. 

W.  F.  McCook,  for  the  appellants. 

John  Marron,  for  the  appellee. 

4SS  Williams,  J.  The  defendants  are  hotel-keepers  in  th© 
city  of  Pittsburgh.  McHugh  was  their  guest,  and  died  in  an 
alley  appurtenant  to  the  hotel  on  the  second  day  of  February, 
1891.  Mary  McHugh,  the  plaintiff,  is  his  widow,  and  she 
seeks  to  recover  damages  for  the  loss  of  her  husband,  alleginf^ 
that  it  was  caused  by  the  inaproper  conduct  of  the  defendants 
and  their  employees.  An  examination  of  the  testimony  shows 
that  McHugh  came  to  the  Hotel  Schlosser  late  on  Friday 
night,  January  30th,  registered,  was  assigned  to,  and  paid  for» 
a  room  for  the  night,  and  retired.  On  Saturday  and  Sunday 
he  complained  of  being  ill,  and  remained  most  of  both  day» 
in  bed.     A  physician  was  sent  for  at  his  request,  who  pre- 
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scribed  for  him.  He  also  asked  for  and  obtained  several 
drinks  during  the  same  time,  and  an  empty  bottle  or  bottles 
remained  in  his  room  after  he  left  it.  During  the  forenoon  of 
Monday  he  seemed  bewildered,  and  wandered  about  the  hall 
on  the  floor  on  which  his  room  was.  About  the  middle  of  the 
<lay  the  housekeeper  reported  to  Schlosser  that  he  was  out  of 
his  room  and  sitting  half  dressed  on  the  side  of  the  bed  in 
another  room.  Schlosser  and  his  porter  both  started  in  search 
of  McHugh,  and  Schlosser  seems  to  have  exhibited  some  ex- 
citement or  anger.  He  was  found,  and  the  porter  led  him  to 
his  room.  While  this  was  being  done,  Schlosser  said  to  him, 
"You  can't  stay  here  any  longer";  to  which  McHugh  replied, 
"  I'll  git."  The  porter,  on  reaching  his  room,  put  his  coat, 
hat,  and  shoes  on  him,  and  at  once  led  him  to  the  freight- 
elevator,  put  him  on  it,  and  had  him  let  down  to  the  ground 
floor.  He  then  took  him  through  a  door  used  for  freight,  out 
into  an  alley  some  four  or  five  feet  wide  that  led  to  Penn 
avenue.  Rain  was  falling,  and  the  day  was  cold.  A  stream 
of  rainwater  and  dissolving  snow  was  running  down  the  alley. 
McHugh  was  without  overshoes,  overcoat,  or  wraps  of  any 
description.  When  the  porter  had  gotten  him  part  way  down 
the  alley  he  fell  to  the  pavement.  While  he  was  lying  in  the 
water,  and  the  porter  standing  near  him,  a  lady  passed  along 
the  sidewalk  on  Penn  avenue  and  saw  him.  She  walked  a 
square,  found  OflBcer  White,  and  reported  to  him  what  she 
had  seen.  He  went  to  the  alley  to  investigate,  and  when  he 
arrived  McHugh  had  been  gotten  to  his  feet,  but  w^as  leaning 
heavily  against  the  wall  of  the  hotel,  apparently  unable  to 
«tep.  *®*  The  porter  was  behind  him,  with  his  hands  upon 
him,  apparently  urging  him  forward.  What  followed  will  be 
best  told  in  the  oflBcer'a  own  words.  He  says:  "I  asked, 
what's  the  matter  with  this  man,  Mr.  Powers?  He  says,  'He 's 
sick.'  I  says,  'He  ought  to  have  some  thing  done  for  him,'  and 
at  that  time  he  fell  right  in  the  alley  on  his  back.  He  had 
his  coat  open,  no  vest,  and  his  shoes  were  untied.  He  had 
strings  in  his  shoes,  but  not  tied. '  The  oflScer  was  asked  if 
the  man  spoke  after  he  reached  the  place  where  he  was,  and 
he  replied  thus:  "  He  spoke  to  me.  Somebody  said  he  was 
drunk.  He  rolled  his  eyes  up  and  he  says:  'OflBcer,  I  am 
not  drunk;  I  am  sick;  I  wish  you  would  get  an  ambulance 
and  have  me  taken  to  the  hospital.'  Then  I  ran  to  the  patrol- 
box."  It  required  about  twenty  minutes  to  get  an  ambulance 
on  the  ground.     During  all  this  time  the  man  continued  to 
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lie  on  the  pavement  in  the  alley.  At  length,  after  an  exposure 
of  about  half  an  hour  in  the  storm  and  on  the  pavement,  the 
ambulance  came.  He  was  placed  on  a  stretcher,  lifted  into 
the  ambulance,  and  taken  to  police  headquarters,  and  thence 
to  the  hospital,  but  all  signs  of  life  had  disappeared  when  he 
was  laid  on  the  hospital  floor.  The  post  mortem  examination 
disclosed  the  fact  that  the  immediate  cause  of  death  was 
valvular  disease  of  the  heart.  The  theory  of  the  plaintiff  was 
that  the  shock  from  exposure  to  wet  and  cold  in  the  alley 
had,  in  his  feeble  and  unprotected  condition,  brought  on  the 
heart  failure  from  which  he  died;  and  as  the  exposure  resulted 
from  the  conduct  or  directions  of  the  defendants,  they  were 
responsible  for  his  death. 

Three  principal  questions  were  thus  raised:  1.  What  duty 
does  an  innkeeper  owe  to  his  guest?  2.  What  connection  was 
there  between  the  defendants'  disregard  of  their  duty,  if  they 
did  disregard  it  in  any  particular,  and  the  death  of  Mr.  Mc- 
Hugh?  3.  If  the  plaintiff  be  entitled  to  recover,  what  is  the 
measure  of  her  damages? 

The  attention  of  the  court  was  drawn  to  the  first  of  these 
questions  by  the  defendants'  third  point,  in  which  the  learned 
judge  was  asked  to  instruct  the  jury,  in  substance,  that  if  the 
deceased  was  troublesome  to  the  defendants,  and  annoying  to 
their  guests,  they  might  rightfully  put  him  out  of  their  house 
if  they  used  no  unnecessary  force  or  violence.  This  point  was 
refused,  as  framed,  but  the  learned  judge  proceeded  to  state 
the  rule  thus:  "If  the  annoying  acts  were  willful,  defendants 
*s*  could  remove  decedent  in  the  manner  stated  in  point  If, 
however,  they  were  the  result  of  sickness,  although  they  might 
under  certain  circumstances  remove  him,  such  removal  must 
be  in  a  manner  suited  to  his  condition."  This  was  saymg 
that  if  McHugh  was  intoxicated, -and  the  disturbances  made 
by  him  were  due  to  his  intoxication,  he  might  be  treated  as  a 
drunken  man;  but  if  he  was  sick,  and  the  disturbances  caused 
by  him  were  due  to  his  sickness,  he  must  be  treated  with  the 
consideration  due  to  a  sick  man.  This  is  a  correct  statement 
of  the  rule.  In  the  delirium  of  a  fever  a  sick  man  may 
become  very  troublesome  to  a  hotel-keeper,  and  his  groans 
and  cries  may  be  annoying  to  the  occupants  of  rooms  near 
him,  but  this  would  not  justify  turning  him  forcibly  from  his 
bed  into  the  street  during  a  winter  storm.  What  the  condi- 
tion of  the  decedent  really  was  went  properly  to  the  jury  for 
determination.     If  they  found  the  fact  to  be  that  he  was  suf- 
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fering  frofib  ilcktiess,  then  the  learned  judge  properly  said 
that,  if  his  removal  wis  to  be  undertaken,  it  should  be  con- 
^t26ted  in  a  inanner  suited  to  one  in  his  dondition. 

The  fleiJond  question  was  raised  by  the  defendant's  fourth 
point,  which  was  as  follows:  "If  McHugh  died  of  heart  dis- 
ease, and  defendants  had  no  reason  to  believe  that  he  was  so 
sick  that  hii  removal  from  the  house  would  cause  his  death, 
they  cannot  be  held  responsible  in  this  action,  even  though 
the  meft  indideQt  of  his  removal  from  the  house  may  have  in 
some  degfee  contributed  to  bring  it  on  at  that  time."  This 
was  refused.  It  could  not  have  been  Affirmed  without  quali- 
fication; but  its  refusal  Without  more  left  the  jury  without 
any  rule  whatever  upon  the  subject.  The  question  which  the 
defendantiS  were  bound  to  consider  before  putting  the  dece- 
dent out  ift'the  storm  wtifl,  rtot  whether  such  exposure  "would" 
purely  cause  death,  but,  what  was  it  reasonable  to  suppose 
might  follow  such  a  sudden  exposure  of  the  decedent  in  the 
condition  in  which  he  then  was?  What  were  the  probable 
consequences  of  pushing  a  sick  man,  in  the  condition  the 
decedent  was  in,  out  into  the  srtorm,  without  adequate  cover- 
ing, and  when  he  fell  from  inability  to  stand  on  his  feet,  leav- 
ing him  to  lie  in  the  stream  of  melting  ic6  and  snow  that 
ran  over  the  pavement  of  the  aHey^  for  about  a  half  hour  in 
all,  in  the  condition  in  which  Officer  White  found  him? 

The  third  question  was  raised  by  the  defendant's  first  point. 
**•  No  evidence  was  given  tending  to  show  the  earning  pow- 
ers, or  the  habits  of  industry  and  thrift,  of  the  deceased.  For 
this  reason  the  court  was  asked  to  instruct  the  jury  that 
''  nothing  more  than  nominal  damages  caii  be  recovered  in 
this  action."  This  was  refused,  and  the  jury  was  told,  in  the 
general  charge,  that,  as  the  evidence  fixed  his  age,  and  gave 
information  about  his  health  and  habits,  they  might  from  this 
data  estimate  his  earning  capacity  and  the  pecuniary  loss  of 
the  plaintiff.  Now,  it  is  true,  as  said  in  Pennsylvania  R.  R. 
Co.  v.  Keller,  67  Pa.  St.  300,  that  since  the  acts  of  1851  and 
and  1865  life  has  a  value  which  the  law  will  recognize,  and 
which  the  survivors  who  are  entitled  to  sue  may  recover  at 
law.  It  is  true  that  this  value  is  to  be  fixed  by  the  jury,  in 
view  of  all  the  circumstances,  and  it  is  not  necessarily  limited 
to  what  is  known  as  nominal  damages.  But  it  is  also  true 
that,  wlien  the  probable  earnings  of  the  deceased  are  to  be 
taken  into  account  in  fixing  the  damages,  it  is  the  duty  of  the 
plaintiff  to  show  the  earning  power  of  the  deceased,  or  give 
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such  evidence  in  regard  to  his  business,  business  habits,  and 
past  earnings,  as  may  afford  some  basis  from  which  earning 
capacity  may  be  fairly  estimated:  Pennsylvania  R.  R.  Co.  v. 
Zebe,  33  Pa.  St.  318;  Pennsylvania  R.  R.  Co.  v.  Vandever,  36  Pa. 
St.  298.  The  true  measure  oida^niagei  is  the  pecuniary  loss  suf- 
fered, without  any  solatium  for  mental  suflFering  or  grief;  and 
the  pecuniary  loss  is  what  the  deceased  would  probably  have 
earned  by  his  labor,  physical  or  intellectual,  in  his  business 
or  profetesioA,  ii  th«  injufy  that  caused  death  hud  rK>t  befallen 
him,  and  which  would  have  gone  to  the  support  of  his  family. 
In  fixing  this  amount  consideration  should  be  given  to  the 
age  of  the  deceased,  his  healthy  hi»  ability  and  disposition  to 
labor,  his  habits  of  living,  and  his  expenditures:  Pennsylvania 
R.  R.  Co.  V.  Butler,  hi  Pa.  St.  335;  Lehigh  Iron  Co.  v.  Rupp, 
100  Pa.  St.  95;  Mansfield  Coal  etc.  Co.  v.  McEnery,  91  Pa.  St. 
185;  3©  AM.  Bep.  662.  It  i«  very  clear  that  th«  refusal  of 
the  first  and  fourth  points,  without  explanation,  left  the  jury 
WithcWt  afiy  adeq;tl«lte  instfuction  on  the  important  questions 
to  which  these  points  related.  The  ddnseqUenc6  Was  a  verdict 
based  on  the  earning  power  of  the  deceased,  which  the  learned 
judge  felt  constrained  to  reduce,  and  which  was  unsupported 
by  the  evldetide.  It  will  iiot  do  to  permit  such  a  verdict  with- 
out some  evideh(56  ffom  which  the  calculation  of  the  pecuniary 
loss  of  the  plaintiff  may  be  made. 

The  judgment  is  reversed,  and  a  venire  facias  <U  novo 
awarded.  

DaiIaoes  For  CACSiiro  Death. — In  an  action  for  the  death  of  a  person 
<!an8e(l  by  the  wrongful  act  of  the  defendant,  the  basia  of  recovery  is  the 
proof  of  pecuniary  damage:  Klepsch  v.  Donald,  4  Wash.  436;  31  Am.  St.  Rep. 
436,  and  note;  Morgan  v.  Soutfiern  Pac.  Co.,  95  Cal.  510;  29  Am.  St  Rep. 
143;  Lhoyer  ▼.  Chicago  etc.  Ry.  Co.,  84  Iowa,  479;  35  Am.  St.  Rep.  322,  and 
cote.  This  subject  is  fully  treated  in  the'  monographic  note  to  LouitvilU  etc. 
Ry.  Co.  V.  Ooodykoontz,  12  Am.  St.  Rep.  376. 

Innkeepers.— Rtoht  to  Eject  Disaorskablk  Gciars:  See  KeUejf  ▼. 
Henry,  49  UL  488,  and  Commonwealth  t.  Mitchell,  S  Pan.  Cm.  4SL 
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MoNAGHAN  Bat  Company  v,  Dioksov. 

[89  South  Carouna,  146.] 

MoRTOAGES — FoBBCLOSURE — EVIDENCE. — ^In  an  action  to  foreclose  a  mort- 
gage to  ftecnre  the  payment  of  a  composition  mth  creditors  a  ruling 
that  testimony  given  by  the  mortgagor  in  supplementary  proceedings, 
after  the  execution  of  the  mortgage,  is  competent  against  the  plaintifiF 
only  to  the  extent  of  impeaching  the  credibility  of  the  mortgagor  after 
a  proper  foundation  has  been  laid,  is  not  ground  for  reversal  when  the 
mortgagor  was  a  witness,  and  might  have  been  examined  as  to  all  mat- 
ters  covered  by  such  evidence. 

Evidence. — An  ArroRNET  Who  Drafts  a  Moktoags  and  signs  it  as  a 
witness  is  entitled  to  testify  to  what  occurred  at  the  time  of  its  execu- 
tion. 

Appellate  Praotick — Separate  Findings. — The  fact  that  the  trial  court 
fails  to  find  the  conclusions  of  law  and  of  fact  separately  is  not  ground 
for  reversal  on  appeal  unless  it  appears  that  the  appellant  has  suffered 
prejudice  thereby. 

Fraudulent  Conveyances  —  Mortgage  —  Composition  With  Creditors- 
A  mortgage  to  secure  payment  of  a  composition  with  creditors  is  not 
void  for  fraud  as  against  nonaccepting  creditors  if  based  upon  a  suffi- 
cient and  valuable  consideration,  and  executed  to  innocent  mortgagees 
after  an  offer  to  the  nonaccepting  creditors  to  include  them  therein. 

Fraudulent  Conveyances  —  Mortgage  —  Assignment  —  Preference  to 
Creditors. — A  mortgage  given  to  secure  payment  of  a  composition  with 
creditors,  not  including  all  of  the  insolvent  debtor's  property  and  secur- 
ity debts  payable  in  future  is  not  tantamount  to  an  assignment  giving 
unlawful  preferences,  and  is  not  void  under  the  assignment  law  •• 
against  nonaccepting  creditors. 

Perry  and  Heyward  and  Isaac  M.  Bryan^  for  the  appellant!. 

Westmoreland  and  Haynsworth,  for  the  appellees. 

**'  McGowAN,  J.     It  appears  that  on  April  18,  1890,  the 
defendant  John  D.  Dickson,  being  embarrassed,  and  not  able 
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to  pay  all  his  creditors,  some  of  whom  were  pressing  for  secur- 
ity, submitted  a  proposition,  as  follows,  viz:  to  pay  thirty  per 
cent  cash,  and  to  execute  a  mortgage  of  his  real  estate  to 
secure  the  remainder,  to  be  due  and  payable,  one-half  on 
November  15,  1890,  and  the  other  half  on  February  15,  1891; 
that  all  the  creditors  (except  Ab.  Kirschbaum  &  Co.  and  Car- 
roll, Adams  &  Co.)  agreed  to  the  proposition,  and  accordingly 
Dickson  paid  thirty  per  cent  to  each  of  the  accepting  credit- 
ors, and  executed  a  mortgage  to  secure  the  balances,  payable 
as  stated.  The  names  of  the  different  creditors  were  all  set 
out  in  the  mortgage,  but  as  they  were  numerous,  the  mortgage 
was  executed  to  J.  H.  Ligoii,  in  trust  for  the  different  mort- 
gagees. It  was  stipulated  that  Dickson  was  to  remain  in 
possession  as  the  legal  owner  of  the  property  until  default  of 
paj'nient,  etc.  As  stated,  Ab.  Kirschbaum  &  Co.  and  Carroll, 
Adams  &  Co.  declined  the  arrangement,  and  sued  their  claims 
to  judgment  against  Dickson. 

Default  having  been  made  in  payment  of  the  debts  secured 
by  the  mortgage,  one  of  them,  viz.,  "the  Monaglian  Bay  Com-^ 
pany,"  the  plaintiff,  for  himself  and  the  others  covered  by  the 
mortgage,  instituted  this  proceeding  to  foreclose  the  mortgage^ 
making  parties  defendant  the  objecting  creditors,  who  claimed 
to  have  liens  upon  the  property  mortgaged;  and  they,  answer- 
ing, charged  that  the  alleged  mortgage  was  void  under  the 
assignment  law,  for  giving  an  illegal  preference  amongst  cred- 
itors, and  also  as  to  creditors  fraudulent  and  void  under  the 
statute  of  Elizabeth.  So  that  it  may  simplify  the  issue  ta 
regard  the  objecting  creditors  as  the  real  actors,  seeking  to  set 
aside  the  aforesaid  mortgage  upon  the  grounds  indicated. 

The  master,  under  order,  took  the  testimony,  and  the  case 
came  on  to  be  tried  by  his  honor,  Judge  Fraser,  who  held  upon 
the  two  grounds  taken,  as  follows:  "1.  I  do  not  see  in  this 
case  on  the  part  of  John  D.  Dickson,  the  mortgagor,  or  any  of 
'**  the  creditors  secured  by  the  mortgage,  any  attempt  to 
delay,  hinder,  or  defeat  any  other  creditors.  It  was  a  bona 
fide  transaction  for  a  sufficient  consideration  to  rearrange  and 
secure  certain  debts,  giving  time  fur  the  payment.  It  was  the 
fault  of  Ab.  Kirschbaum  <fc  Co.  and  Carroll,  Adams  <fe  Co. 
that  they  were  not  provided  for  in  the  mortgage.  I  do  not 
think  the  mortgage  is  void  for  fraud.  2.  This  mortgage  is 
certainly  not  in  form  an  assignment  I  do  not  see  any  trans- 
action after  the  execution  of  the  mortgage,  or  at  or  before  its 
date,  which,  taken  with  its  covenant,  what  I  have  held  above 
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"to  be  a  bona  fide  security  for  a  debt,  or  a  sufficient  considera- 
■tion  (a  new  one),  make  an  assignment.  The  testimony  shows 
"that  there  was  considerable  personal  property  owned  by  the 
•mortgagor,  and  not  included  in  the  mortgage.  Besides  this, 
-the  mortgage  is  in  the  usual  form,  the  equity  of  redemption 
remaining  in  the  mortgagor,  and  now  subject  to  the  lien  of 
Ihe  judgments.  There  is  now  under  the  control  of  the  receiver, 
approved  by  this  court,  certain  rents  not  covered  by  the  mort. 
gage.  I  am  not  able  to  see  that  the  mortgage  is  void  under 
the  provisions  of  our  statutes  in  reference  to  assignments  by 
insolvent  debtors,"  etc.  The  judge  ordered  the  mortgage 
foreclosed,  and  the  lands  covered  by  it  sold  and  the  proceeds 
^applied. 

From  this  decree  the  defendants,  Ab.  Kirschbaum  &  Co. 
•and  Carroll,  Adams  &  Co.,  appeal  to  this  court  upon  various 
•exceptions,  which  are  all  printed  in  the  record. 

Exceptions  1  and  3  complain  that  it  was  error  for  the  judge 
to  hold  that  the  testimony  given  by  the  defendant  Dickson  in 
another  case  (a  supplementary  proceeding),  after  the  date  of 
the  mortgage,  was  competent  against  the  plaintiflF  only  to  the 
extent  of  impeaching  his  own  credibility  as  a  witness  in  this 
■case,  by  asking  him  what  he  said  ou  the  occasion  referred  to, 
«tc.  Dickson  was  on  the  stand  in  this  case,  and  he  might 
have  been  examined  as  to  all  matters  covered  by  the  excluded 
•evidence. 

Exception  2  complains  of  error  in  holding  that  the  testi- 
mony of  Mr.  Haynsworth  "  as  to  the  consideration  on  which 
the  notes  secured  by  the  mortgage  were  based,  and  the  cir- 
cumstances attending  the  execution  of  the  mortgage,  was  **• 
competent  as  tending  to  show  good  faith  and  a  sufficient  con- 
sideration," etc.  Mr.  Haynsworth  drew  the  mortgage  and 
signed  it  as  a  witness,  and  that  entitled  him  to  state  what 
occurred  at  the  time  of  its  execution:  Spencer  v.  Bedford,  4 
Strob.  96;  Moffait  v.  Hardin,  22  S.  C.  26,  and  cases  there  cited. 

Exception  6  complains  that  it  was  error  in  the  circuit 
judge  not  to  find  the  conclusions  of  law  and  of  fact  separately. 
It  has  been  repeatedly  held  by  this  court  that  the  omission 
to  do  so  is  not  good  ground  for  reversal,  unless  it  is  made  to 
appear  that  the  appellant  has  suffered  prejudice  thereby,  as 
to  the  merits  of  the  case,  which  was  not  done  in  this  case. 
We  think,  however,  that  the  practice  is  a  good  one,  as  tending 
to  prevent  confusion  and  to  promote  clearness:  See  Briggs  v. 
BriggSy  24  S.  C.  379,  and  authorities  cited. 
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All  the  other  exceptions  in  different  form  charge  error  on 
the  part  of  the  circuit  judge  in  his  findings  of  fact  and  rulings 
of  law.  1.  As  to  the  allegation  that  the  mortgage  is  void  for 
fraud.  The  judge  found  that,  as  a  matter  of  fact,  it  was  a 
bona  fide  transaction  for  a  sufficient  consideration  to  rearrange 
and  secure  certain  debts,  giving  time  for  the  payment,  etc. 
The  rule  of  this  court  as  to  the  findings  of  the  circuit  judge  is 
well  known.  We  cannot  say  that  this  finding  is  unsustained 
by  the  testimony.  In  order  to  make  out  a  case  of  actual 
fraud,  so  as  to  set  aside  a  mortgage,  it  is  necessary  to  show 
concurrence  in  the  fraudulent  act  by  the  mortgagee  as  well  as 
by  the  mortgagor.  There  was  here  no  proof  of  combination 
with  the  mortgagees,  for  most  of  them  were  not  present,  and 
had  nothing  to  do  with  procuring  the  execution  of  the  mort- 
gage. But  did  the  mortgagor  himself  intend  to  defeat,  delay, 
or  hinder  the  other  creditors,  further  than  was  the  incidental 
effect  of  securing  those  who  had  accepted  his  proposition? 
There  is  no  evidence  to  that  import,  for  the  debtor,  before 
executing  the  mortgage,  gave  the  appellants  notice  of  the 
proposed  arrangement,  which  they  declined.  Suppose  Dick- 
son, instead  of  including  a  number  of  creditors  in  the  mort- 
gage, had  executed  it  to  one  single  creditor,  can  there  be  any 
doubt  that,  under  our  decisions,  it  would  have  been  sustained? 
"  Where  a  mortgage  is  based  upon  a  valuable  consideration, 
and  is  not  taken  **"  for  the  purpose  of  hindering,  defeating, 
and  delaying  the  other  creditors,  it  is  not  void  under  the 
statute  of  Elizabeth,  even  though  the  mortgagor  is  insolvent, 
and  the  mortgage  embraces  all  the  debtor's  visible  property," 
etc:  Magovem  v.  Richardf  27  S.  C.  272.  This  being  so  as  to 
a  mortgage  to  secure  a  single  creditor,  we  cannot  see  why  the 
same  reason  should  not  apply  to  a  mortgage  to  secure  pro 
rata  a  number  of  creditors,  only  with  increased  force.  2.  But 
it  is  contended  that  the  mortgage  is  really  an  assignment  for 
the  benefit  of  creditors,  and  as  such  is  void  for  giving  prefer- 
ence to  some  creditors  over  others.  If  the  paper  must  be 
construed  as  substantially  an  assignment,  it  is  very  clear  that 
it  would  be  void,  as  in  violation  of  the  inhibition  in  our 
assignment  law  against  preferences.  But  the  question  lying 
back  of  that  is,  whether  it  is  an  assignment  for  the  benefit  of 
creditors  in  the  sense  of  the  act.  As  was  said  in  the  case  of 
Vemer  v.  McOhee,  26  S.  C.  250:  "As  we  conceive,  the  assign- 
ment act  has  no  application,  unless  there  is  an  actual  assign- 
ment or  a  state  of  facts  fully  proved,  which  in  conscience  and 
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equity  are  tantamount  to  an  assignment  with  unlawful  pref- 
erence." This  paper  here  is  not  in  form  an  assignment,  but 
a  mortgage.  And  the  question,  therefore,  is  whether  a  state 
of  facts  has  been  shown  which,  in  conscience  and  equity,  are 
tantamount  to  an  assignment.  Upon  this  subject  the  circuit 
judge  held  that  the  mortgage  was  not  tantamount  to  an 
assignment,  and  void  under  the  provisions  of  our  statutes  in 
reference  to  assignments  by  insolvent  debtors,  and  decreed 
foreclosure  in  favor  of  the  mortgagees.  The  finding  of  the 
court  below  upon  a  question  of  fact  will  not  be  disturbed 
unless  it  is  against  the  weight  of  the  evidence.  The  mortgage 
did  not  include  the  whole  of  the  debtor's  property,  nor  did  it 
accomplish  the  leading  purpose  of  an  assignment,  which  is  to 
transfer  the  title  to  the  estate;  but  the  debtor  stipulated  to 
"retain  and  enjoy  the  said  premises  as  his  own  until  default 
of  payment  should  be  made,"  as  in  the  case  of  a  mortgage 
given  as  a  security.  We  cannot  say  that  the  finding  of  the 
circuit  judge  was  error.  "An  ordinary  mortgage  executed 
by  an  insolvent  debtor,  with  intent  to  secure  and  prefer  one 
creditor  over  others,  and  covering  a  large  portion  of  his  prop- 
erty, ***  is  not  void  under  the  assignment  act":  Magovernv. 
Richard,  27  S.  C.  272. 

The  judgment  of  this  court  is  that  the  judgment  of  the 
circuit  court  be  affirmed.       

Assignment  For  thb  Benrfit  ot  Creditobs — Prefebrino  Creditors. — 
Chattel  mortgages  executed  at  the  same  time  by  an  insolvent  debtor  to  cer- 
tain of  hia  creditors,  giving  them  priority,  but  not  allowing  them  to  pro- 
rate, if  made  in  good  faith  to  secure  bona  fide  debts  will  not  constitute  a 
fraudulent  assignment  for  the  benefit  of  •he  creditors  preferred  as  against 
those  not  preferred,  although  snoh  mortgages  cover  all  the  assets  of  the 
mortgagor:  Hershiser  v.  Higman,  31  Neb.  531;  28  Am.  St.  Rep.  527,  and 
note;  First  Nat.  Bank  v,  Ridenour,  46  Kan.  718;  26  Am.  St.  Rep.  167,  and 
note.     See  the  extended  notes  to  Winner  v.  Hoyt,  57  Am.  Rep.  262. 

Attorney  and  Client— Privileged  Communications. — Where  an  at- 
torney at  law  prepares  and  writes  an  order  for  the  defendant  to  sign,  which 
the  defendant  subsequently  swears  that  he  did  not  sign,  such  attorney  is  a 
competent  witness  to  prove  its  execution  by  the  defendant:  Rohm  v.  State, 
30  Tex.  App.  310;  28  Am.  St.  Rep.  911,  and  note.  An  attorney  employed 
merely  as  a  scrivener  to  draw  up  a  deed  may  testify  concerning  what  comes 
to  his  knowledge  in  connection  with  the  transaction:  DeWolf  r.  Strader,  26 
ni.  225;  79  Am.  Dec.  371,  and  note.  Contra:  Bank  v.  Meraereau,  3  Barb.  Ch. 
628;  49  Am.  Dec.  189,  and  note.  A  conversation  between  two  persons  in  the 
presence  of  an  attorney  employed  by  them  to  prepare  a  paper  in  connection 
with  the  subject  of  the  conversation  is  not  privileged:  House  v.  Hottse,  61 
Mich.  69;  1  Am.  St.  Rep.  570,  and  note;  Oowlwin  Oaa  Stove  etc  Ckft  App'.aU 
117  Pa.  St  514;  2  Am.  St.  Rep.  696. 
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,  Johns   v.  Charlotte,   Columbia,   and   Augusta 
Eailroad  Company. 

[89  South  Cabouna,  162.] 

Bailboads — Nboliobmcb — SviDBNCB  TO  EInhancb  Damaoxs. — In  an  actioa 
to  recover  damages  for  personal  injuries  received  through  the  uegligeuce 
of  a  railway  company  plaintiff  may  testify  aa  to  the  number  and  char- 
aoter  of  his  family  if  the  law  of  punitive  damages  is  given  in  the  charge 
to  the  jury. 

Railroads — NEOLiasMCB — Eviobncb. — In  an  action  to  recover  damages  for 
an  injury  caused  by  falling  through  an  open  trestle  alleged  to  have  been 
left  unguarded  in  a  grossly  negligent  manner  by  a  railroad  company, 
the  engineer  who  built  the  trestle  is  competent  to  testify  as  to  the 
time,  manner,  and  purpose  of  its  construction,  as  well  as  that  of  sur- 
rounding structures. 

Railboads— Approaches  to  Dbpots. — As  to  passengers  or  persons  with  a 
bona  Jide  intention  of  taking  a  train,  railroad  companies  are  required  to 
exercise  an  extraordinary  degree  of  care  in  making  and  keeping  up  safe 
approaches  to  their  passenger  depots. 

Railroads  —  Nboligencb  —  Station  Approaches. — A  railway  carriei'  is 
liable  for  negligence  in  its  construction  or  maintenance  in  repair  of 
its  station  approaches,  station  buildings,  and  station  platforms,  and  for 
its  failure  to  adequately  light  them. 

Railroads — Depot  Approaches — Negligence. — A  railway  company  hold- 
ing out  an  invitation  to  persons  wishing  to  t'< '  raasa^  -  in  its  cars  by 
day  or  night,  to  reach  such  oars,  and  e ml  ark  thereon,  by  crossing  a 
high  trestle  used  as  a  bridge,  is  required  tc  exercise  e  :  traurdiuary  care 
to  prevent  injury  to  such  persons,  and  is  liable  lur  slight  negligence. 

B.  L.  Abney^  for  the  appellant. 

S.  P.  Hamilton,  for  the  appellee. 

166  McGowAN,  J,  This  was  an  action  to  recover  damages 
for  personal  injuries  received  by  the  plaintiff,  a  traveling 
salesman,  on  the  30th  of  November,  1889,  at  Chester,  South 
Carolina,  while  he  was  approaching  at  night  the  passenger 
depot  of  the  Charlotte,  Columbia,  and  Augusta  railroad,  by 
stepping  into  an  open  trestle  on  the  main  line  of  the  Chester 
and  Lenoir  narrow-gauge  railroad.  There  is  no  "case 
stated,"  but  a  plat  is  attached  to  the  record  «vhich  describes 
the  premises.  Counsel  for  the  appellant  states  the  facts  as 
follows:  "It  seems  that  some  time  prior  to  1883  the  Chester 
and  Lenoir  Narrow-Gauge  Railroad  Company  had  built  a  rail- 
road from  Chester  to  some  point  north  of  that  place.  Its  line 
of  road  ran  east  of  that  of  the  Charlotte,  Columbia,  and  Au- 
gusta  railroad,  and  parallel  thereto,  until  it  crossed  the  street 
in  front  of  Nicholson's  Hotel.  It  does  not  clearly  appear  how 
the  track  of  the  narrow-gauge  road  was  built  along  this  line, 
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and  whether  it  obtained  its  right  of  way  by  condemnation, 
grant,  or  license.  It  does  appear,  however,  that  the  Charlotte, 
Columbia,  and  **''  Augusta  Railroad  Company  operated  the 
narrow-gauge  railroad  in  1883,  and  that  a  trestle  was  made 
from  the  street  to  a  point  north  of  the  depot.  The  statutory 
right  of  way  of  the  Charlotte,  Columbia,  and  Augusta  Railroad 
Company  is  sixty-five  feet  from  the  center  of  the  track  each 
way,  and  that  this  trestle  is  within  this  right  of  way.  Under 
what  arrangements  and  proceedings  this  trestle  and  line  of 
track  was  put  within  or  on  the  sixty-five  feet  right  of  way 
does  not  appear.  The  defendant  company  ceased  to  operate, 
or  to  have  any  thing  to  do  with  or  to  control,  the  Chester  and 
Lenoir  railroad  after  the  1st  of  May,  1886.  The  trestle  was 
on  the  main  line  of  the  Chester  and  Lenoir  railroad.  From 
1886  to,  and  at  the  time  of,  the  accident,  the  Richmond  and 
Danville  Railroad  Company  managed  and  controlled  this 
road  under  a  lease. 

"At  the  time  this  trestle  was  built  the  passenger  depot  of 
the  defendant  company  was  located  near  the  street,  and  the 
rear  of  it  abutted  against  the  trestle.  Subsequently  the  pas- 
senger depot  of  the  Charlotte,  Columbia,  and  Augusta  Rail- 
road Company  was  removed  to  its  present  location.  After 
this  was  done  the  Richmond  and  Danville  Railroad  Company 
built  along  the  trestle  a  plankway,  which  is  from  four  to  ten 
feet  deep  along  its  whole  length,  and  about  ten  inches  between 
each  crosstie."  This  plankway,  or  platform,  was  put  there,  as 
stated  by  one  of  the  witnesses,  "  in  order  to  combine  the  depot 
for  the  use  of  the  two  railroads." 

•'  On  the  morning  of  November  30,  1889,  the  plaintifiF,  about 
three  o'clock,  a.  m.,  and  his  companion,  Mr.  Murphy,  were 
awakened  by  the  hotel  porter,  for  the  purpose  of  taking  the 
train  on  the  railroad  of  the  defendant  company.  It  seems 
that  they  did  not  have  time  themselves  to  get  ready  and 
purchase  their  tickets,  and  they  sent  the  porter  out  in  advance 
to  purchase  them.  After  they  had  dressed  they  proceeded 
to  the  train  themselves;  they  passed  out  of  the  hotel,  down 
the  steps,  and  advanced  towards  the  city  lamps  in  the  street, 
on  or  across  the  track  of  the  Chester  and  Lenoir  narrow-gauge, 
instead  of  proceeding  forward  to  the  Charlotte,  Columbia,  and 
Augusta  railroad,  and  going  down  to  the  place  where  passen- 
gers are  received  on  trains  on  that  road.  They  observed  a 
light  shining  out  of  a  window  in  the  passenger  depot,  and 
started  across  the  platform  to  reach  the  place  where  the  cars 
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were  usually  stopped.  Instead,  however,  of  going  over  *•• 
the  plankway  they  advanced  to  the  head  of  the  trestle,  and 
plaintiflF  stepped  in  between  the  first  and  second  crossties,  and 
was  injured,"  etc.  It  does  not  appear  whether  the  porter,  who 
had  gone  in  advance,  had  purchased  the  plaintiff's  passenger 
ticket  at  the  moment  that  he  fell  into  the  open  trestle  and  was 
injured.  He  complains  that  he  was  very  seriously  injured  in 
his  foot  and  ankle,  "  caused  by  the  gross  negligence  of  the 
defendant  company,  in  allowing  the  said  open  and  dangerous 
trestle  to  remain  unguarded  in  the  way  of  passengers  going 
or  returning  from  its  passenger  trains,  in  not  keeping  lights 
near  said  trestle,  and  in  not  providing  a  safe  approach  in  that 
direction  to  its  station,  where  passengers  alight  from  and  get 
on  said  train." 

Under  the  charge  of  the  judge,  and  after  they,  in  charge  of 
an  officer,  had  inspected  the  locality  where  the  injury  was 
received,  the  jury  found  a  verdict  of  thirteen  hundred  dollars 
for  the  plaintiff,  upon  which  judgment  was  entered;  from 
which  the  defendant  company  now  appeals  to  this  court  upon 
various  grounds,  embracing  alleged  errors  of  rulings  at  the 
trial,  in  granting  certain  requests  to  charge,  and  in  refusing 
others.  The  requests  especially  are  long,  and  as  they  are  all 
printed  in  the  brief  they  need  not  be  here  stated  again. 

Exceptions  1  and  2  [to  the  rulings]  were  withdrawn  at  the 
trial  by  the  appellant.  Exception  3  alleged  error  in  the 
ruling  of  the  judge,  **in  allowing  the  plaintiff  to  testify,  over 
the  objection  of  the  defendant,  how  many  people  he  had  to 
care  for,  and  of  whom  they  consisted."  If  the  testimony 
had  gone  further  in  the  line  indicated  it  might  have  become 
error;  but  as  it  stopped  simply  at  the  number  and  character 
of  his  family,  we  think  it  was  wholly  immaterial,  and  could 
not  affect  the  result,  especially  as  the  judge  charged  as 
follows:  "  Now,  in  a  case  where  the  railroad  company  was 
guilty  of  any  gross  and  reckless  disregard  of  the  lives  and 
persons  of  people,  juries  are  allowed  to  give  what  you  call 
punitive  damages — go  beyond  actual  damages,  and  give  dam- 
ages by  way  of  punishment.  Gentlemen,  while  that  is  a 
matter  for  you,  I  charge  you  that  it  is  not  proper,  unless  in  a 
clear  case  of  willful,  palpable  disregard  of  their  duty,  to 
apply  that  degree  *••  of  responsibility,"  etc:  See  McLaurin 
▼.  Wihon,  16  S.  C.  402;  Thompson  v.  Brannan,  14  S.  C.  543. 

Exception  4  complains  of  error  on  the  part  of  the  judge, 
**in  allowing  the  witness  Bernard  to  testify,  over  the  objec- 
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tioQ  of  the  defendant,  as  to  the  locus  and  occurrences  with 
reference  thereto  long  prior  to  the  accident  to  the  plaintiff, 
and  also  to  the  condition  of  afiFairs  at  other  and  different 
places  on  defendant's  platform  and  track  tlian  where  the 
accident  occurred,"  etc. 

It  seems  that  when  the  testimony  of  this  witness  was 
offered,  objection  was  made,  but  overruled;  that  no  exception 
was  noted  at  the  time,  and  the  plaintiff,  under  the  authority 
of  Thov)pson  y.  Brannan,  14  S.  C.  542,  now  objects  that  the 
appellant  having  acquiesced,  cannot  renew  the  matter  in  this 
court.  But  as  the  objection  was  included  in  the  written 
exceptions,  we  will  consider  it.  The  witness,  Thomas  Ber- 
nard, was  the  engineer  under  whose  direction  the  trestle 
60  often  spoken  of  was  built,  and,  as  it  seems  to  us,  was 
the  very  person  best  calculated  to  inform  the  court  when  the 
trestle  extending  the  narrow-gauge  track  was  built  on  the 
right  of  way  of  the  Charlotte,  Columbia,  and  Augusta  com- 
pany— for  what  purpose  it  was  built,  and  by  whom — and  also 
as  to  when  the  new  depot  of  the  Charlotte,  Columbia,  and 
Augusta  company  was  erected,  and  for  what  purpose  the 
plankway,  or  platform,  was  laid  along  that  open  trestle.  We 
have  read  the  testimony  of  the  witness  carefully,  and  we 
must  say  that  we  agree  with  the  circuit  judge,  that  the  testi- 
mony was  entirely  relevant  to  the  issues  and  unobjectionable. 

That  brings  us  to  what  the  parties  consider  the  main  ques- 
tion in  the  case,  and  that  is  as  to  what  degree  of  care  is 
required  of  railroad  carriers  in  making  and  keeping  up  safe 
approaches  to  their  passenger  depots.  The  judge  charged  as 
follows:  "  It  is  contended  for  the  plaintiff  that  extraordinary 
care  is  required;  that  more  than  ordinary  care  is  required 
nnder  the  circumstances.  On  the  other  hand,  on  the  part  of 
the  defendant  company,  it  is  said  that  the  railroad  company, 
nnder  the  peculiar  circumstances  of  this  case,  were  not 
required  to  exercise  any  thing  more  than  ordinary  care  and 
prudence,  such  care  as  would  be  required  by  your  own  town 
council,  in  keeping  dangerous  objects  off  the  streets,  and  such 
*'•  care  as  would  be  required  by  a  private  person,  not  to 
allow  any  dangerous  objects  to  stand  in  the  way  of  ingress  to 
his  house,  where  people  were  invited — that  is,  such  care  as  a 
man  of  ordinary  prudence  would  exercise.  Now,  in  this 
contention,  I  charge  you  that,  in  regard  to  passengers,  the 
railroad  company  is  to  be  held  to  extraordinary  care — extra- 
ordinary care  providing  for  the  safety  of  passengers." 
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Was  this  error  of  law?  As  a  general  rule,  it  certainly  was 
not.  It  is  so  well  established  that  the  citation  of  authorities 
is  entirely  unnecessary.  But  when  does  that  responsibility 
on  the  part  of  the  railroad  company  arise?  It  is  contended 
in  behalf  of  the  company  that  this  extraordinary  liability  is 
imposed  upon  a  railroad  carrier  of  passengers  for  the  reason' 
that  the  operation  of  engines  and  cars  by  the  power  of  steam 
is  dangerous,  and  therefore  cannot  commence  until  the  pas- 
senger has  purchased  his  ticket  and  taken  his  seat  in  a  coach 
to  he  transported;  for  up  to  that  moment,  as  contended,  he  is 
in  no  peculiar  danger,  and  therefore  he  is  entitled  to  nothing 
more  than  ordinary  care;  that  the  carrier's  liability  in  respect 
of  the  condition  of  his  premises,  approaches,  and  platforms  is 
neither  greater  nor  less  than  that  of  one  person  to  another, 
who,  by  invitation  or  inducement,  express  or  implied,  has 
come  upon  his  premises  for  the  purpose  of  transacting  busi- 
ness. Some  cases  were  cited,  which  seemed  to  recognize  the 
distinction  indicated,  but  we  think  that  it  is  not  well  founded 
— that  it  would  be  impossible  to  maintain  such  an  arbitrary 
and  shadowy  line,  and  that  the  great  weight  of  authority  is 
against  it,  holding  that  the  liability  of  the  carrier  arises  as 
goon  as  there  is  a  contract  of  carriage  between  the  parties. 
The  judge  left  it  to  the  jury  to  determine  whether  the  plain- 
tiff's ticket  had  been  purchased  at  the  moment  he  received 
his  injury;  and  we  might  assume  from  their  verdict  that  it 
had  been  so  purchased.  "  The  relation  of  carrier  and  pas- 
senger begins  when  a  contract  of  carriage  having  been  made, 
or  the  passenger  having  been  accepted  as  such  by  the  carrier, 
he  has  come  upon  the  carrier's  premises  or  has  entered  upon 
any  means  of  conveyance  provided  by  the  carrier,"  etc.  "If 
a  person  has  the  bona  fide  intention  of  taking  passage  by  a 
train,  and  if  he  goes  to  a  station  at  a  reasonable  *'*  time,  he 
is  entitled  to  protection  as  a  passenger,  not  only  from  the 
moment  he  enters  upon  the  carrier's  premises,  but  also  while 
€n  route  to  the  station  in  an  omnibus  run  by  the  railway  to 
take  passengers  to  their  trains":  2  Am.  &  Eng.  Ency.  of  Law, 
744,  and  notes. 

But,  according  to  the  judge's  charge,  it  was  immaterial 
whether  the  ticket  had  or  had  not  been  purchased  at  the 
moment  the  injury  was  received.  The  judge  said:  "There 
has  been  some  contention  between  these  parties  as  to  whether 
these  parties  were  *  passengers  '  or  not.  That  is  a  question  of 
fact  for  you.     Mr.  Abney,  for  the  defense,  argued  that  the 
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relation  of  passenger  and  carrier  had  not  been  established  at 
the  time  this  accident  occurred;  that  these  parties  were  not 
in  the  actual  custody  and  care  of  the  defendant  company  at 
the  time  the  accident  happened.  Well,  in  regard  to  that,  I 
will  say  this:  That  the  relation  of  a  passenger  to  the  company 
t^rould  commence,  certainly,  from  the  purchase  of  the  ticket, 
with  the  immediate  purpose  of  taking  the  cars  as  soon  as  they 
were  ready  on  the  track.  It  has  been  argued  on  one  side  that 
the  evidence  shows  that  their  tickets  had  been  procured  by 
the  hotel  porter,  whom  they  made  their  agent,  and  claim  that 
they  were  passengers;  but  I  think  this  extraordinary  car© 
would  be  required  of  the  railroad  authorities  as  to  any  person 
who  was  going  in  the  proper  way,  by  any  proper  approach,  to 
take  the  cars,  or  to  purchase  a  ticket,  or  to  get  his  baggage 
checked;  that  if  he  got  on  the  property  of  the  railroad,  that 
he  had  the  right  to  find  every  thing  that  was  necessary  for 
the  railroad  to  have  done  to  secure  his  safety,"  etc. 

It  seems  to  us  that  this  was  not  error,  but  in  exact  con- 
formity to  the  doctrine  of  the  elementary  writers  as  well  as  of 
the  decided  cases.  "A  carrier  is  liable  for  negligence  in  its 
construction  or  maintenance  in  repair  of  its  station  approaches, 
station  buildings,  ....  and  station  platforms":  Pierce  on 
Railroads,  275,  276,  and  notes.  "A  carrier  is  also  liable  for 
a  failure  to  adequately  light  its  stations  and  platforms,  and 
for  negligent  obstructions  on  station  platforms,"  etc:  2  Am. 
&  Eng.  Ency.  of  Law,  title  "  Carriers,"  p.  760,  and  notes, 
especially  note  4.  See  the  charge  of  Maule,  J.,  to  the  jury,  as 
***  reported  in  Martin  v.  Great  Northern  Ry.  Co.,  16  Com.  B. 
179,  and  also  the  judgment  of  Dillon,  Justice,  in  McDonald 
V.  Chicago  etc.  R.  R.  Co.,  26  Iowa,  124,  96  Am.  Dec.  114,  and 
the  note  of  Judge  Redfield  to  the  last-cited  case  in  2  Redfield's 
Railway  Cases,  532. 

The  judgment  of  this  court  is,  that  the  judgment  of  the 
circuit  court  be  aflBrmed. 

Pope,  J.  I  shall  not  undertake  to  state  anew  the  facts 
upon  which  this  contention  is  based.  The  opinions  of  the 
senior  members  of  this  court  have  already  set  them  forth 
clearly  and  distinctly.  I  would  content  myself  with  a  gen- 
eral concurrence  in  the  opinion  of  Mr.  Justice  McGowan,  if 
it  were  not  the  fact  that,  in  my  judgment,  it  should  be  con- 
sidered as  applying  to  the  facts  of  this  case,  and  not,  as  a  gen- 
eral rule,  applicable  to  all  sets  of  cases  where  accidents  occur 
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by  reason  of  defective  approaches  to  stations  at  which  passen- 
gers board  railroad  trains  for  passage  thereon.  In  my  judg- 
ment, railroad  companies  should  not  be  held  responsible  for 
extraordinary  care  in  making  and  keeping  in  repair  such 
approaches  to  stations  for  passengers,  except  in  those  in- 
stances where  bridges  or  trestles  on  their  property  are  used  as 
a  part  of  such  approaches  which  such  railroads  use  in  the 
approaches  to  such  stations,  and  over  which  they  invite  pas- 
sengers to  enter  their  property  for  the  purpose  of  taking  pas- 
sage in  their  cars.  In  the  case  at  bar  it  is  admitted  that  the 
railroad  company  in  question  invited  persons  wishing  passage 
in  its  cars,  by  day  and  by  night,  to  reach  their  cars,  to  embark 
thereon,  by  crossing  a  trestle  ten  feet  high,  with  a  flooring 
upon  such  trestle  so  open  that  the  plaintifif  fell  through  the 
same,  thereby  inflicting  serious  wounds  and  bruises.  Using 
this  trestle  as  a  bridge,  the  railroad  company,  in  my  judg- 
ment, were  required  to  exercise  extraordinary  care  to  prevent 
injuries.  This  was  not  done.  The  flooring  was  not  only  not 
close,  but  no  lamps  were  lighted.  They  should  respond  in 
damages  for  such  negligence. 

With  these  restrictions  upon  the  application  of  the  doctrine 
of  extraordinary  care,  I  concur  in  the  opinion  of  Mr.  Justice 
McGowan.  

Mr.  Chiet  JusncB  McIvbk  dissented,  on  the  gronnd:  1.  That  the  testi- 
mony of  the  witness  Bernard,  tending  to  show  negligence  on  the  part  of  the 
defendant  company  at  places  and  times  other  than  that  where  the  accident 
which  was  the  subject  of  inquiry  occurred,  was  not  admissible;  2.  That  in 
cases  like  the  present  one  all  that  is  required  of  a  railroad  company  is,  to 
exercise  ordinary  care  in  providing  reasonably  safe  approaches  to  its  cars. 

Railroads — Dkpot  Approachb.s,  Dptt  to  Keep  in  Safe  Conditiow. — 
It  la  the  duty  of  a  railway  company  to  keep  a  recognized  way  to  and  from 
its  depot  in  a  reasonably  safe  condition  for  the  passage  of  the  public:  Crou 
V.  Lake  S/iore  etc  Ry.  Co.,  69  Mich.  363;  13  Am.  St.  Rep.  399,  and  note; 
Delaware  etc  A  R.  Co.  v.  TraxUwein,  62  N.  J.  L.  169;  19  Am.  St.  Rep.  442, 
and  note;  Moaet  v.  Louisville  eU.  R.  R.  Co.,  39  La.  Ann.  649;  4  Am.  St.  Rep. 
231,  and  note;  Alabama  etc  R.  R.  Co.  v.  Arnold,  84  Ala.  169;  6  Am.  St.  Rep. 
864,  and  note;  WhUe  v.  Cincirmati  etc  Ry.  Co.,  89  Ky.  478;  Collins  v.  Toledo 
etc.  Ry.  Co.,  80  Mich.  390;  Cole  v.  Lake  Short  etc  Ry.  Co.,  81  Mi«h.  166; 
Bumham  ▼.  Wabaah  etc  Ry.  Co..  91  Mioh.  52S. 
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"Woodward  v.  Woodward. 

[S9  South  Casouna,  260.] 

^viMUMvr  Luufs — RsviYAL— Rights  or  Pc&chaser.  — The  lien  of  a  }adg< 
ment  revived  witbia  the  time  allowed  by  statute,  after  its  expiration 
by  limitation,  cannot  relate  back  so  as  to  defeat  the  title  of  a  bona  fide 
purchaser  of  the  debtor's  property  between  the  date  wheu  the  original 
judgment  lien  expired  by  limitation  and  the  revival  thereof. 

Judgment  Liens — Revival — Rights  or  Intermediate  Purchasers. — 
The  revival  of  a  judgment  and  of  its  lien  which  has  expired  by  limita- 
tion is  subject  to  the  rights  of  bona  fide,  purchasers  or  encumbrancers 
without  notice  acquired  during  the  suspension  of  such  lien. 

Henderson  Brothers,  for  the  appellant. 

Croft  and  Chafee,  for  the  appellee. 

a«o  McGowAN,  J.  Joshua  Madison  Woodward  died  intes- 
tate in  1889,  and  this  action  was  instituted  by  his  heirs  to 
partition  his  estate.  He  was  seised  of  an  undivided  half 
interest  in  a  certain  tract  of  land,  his  brother,  D.  Hagood 
Woodward,  being  seised  of  the  other  moiety  thereof. 

It  seems  that  tbe  rights  of  all  the  parties  have  been  adjusted, 
except  the  conflicting  claims  of  D.  Hagood  Woodward  on  the 
one  part,  and  George  W.  Croft  and  S.  H.  Meyers  on  the  other 
part,  as  to  the  interest  in  the  share  of  one  of  the  heirs  of  the 
€state,  viz:  J.  L.  Woodward,  against  whom  Meyers  and  Mar- 
cus had  a  judgment,  which  was  entered  on  October  6,  1880, 
upon  which  execution  was  issued  and  returned  nulla  bona 
within  three  days  thereafter.  Another  execution  was  issued 
on  October  16, 1882,  and  returned  nulla  bona  on  July  20, 1885. 
This  judgment  was  revived  by  order  of  Judge  Wallace  on 
October  9,  1891,  so  as  to  have  "the  force,  form,  and  effect  of 
the  former  recovery."  Accordingly,  under  this  judgment 
thus  revived,  the  interest  of  the  said  judgment  debtor,  J.  L. 
Woodward,  was  duly  sold  and  conveyed  by  the  sheriff  of 
Aiken  county,  on  sales  day  in  January,  1892,  to  G.  W.  Croft 
and  S.  H.  Meyers,  who  claim  the  interest  of  the  said  judgment 
debtor  in  the  land  by  virtue  of  the  sheriff's  deed.  This  claim 
of  title  was  contested  by  D.  Hagood  Woodward,  a  brother  of 
the  judgment  debtor,  who  claims  that  he  has  title  to  the  said 
land  by  virtue  of  a  deed  of  conveyance  from  his  brother,  the 
judgment  debtor,  bearing  date  August  18,  1891.  Under  this 
state  of  facts  the  question  was  whether  the  alienee  of  the 
judgment  debtor  should  prevail  against  the  sheriff's  deed, 
for  the  reason  that  the  debtor  sold  and  conveyed  the  land 
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in  the  interval  of  time  between  October  5,  1890,  when  the 
ten  year  lien  on  the  judgment  expired,  and  October  9,  1891, 
when  the  judgment  was  "revived";  upon  the  ground,  as 
insisted,  that  during  that  interval  of  time  there  was  no  active 
living  lien  which  authorized  a  levy  and  sale  by  the  sheriff. 

***  His  h(Mior,  Judge  Witherspoon,  held  as  follows:  1» 
That  the  judgment  obtained  October  5,  1880,  by  Meyers  and 
Marcus  against  Joshua  L.  Woodward,  created  a  lien  from  the 
date  of  its  entry  for  the  period  of  thirteen  years;  2.  That  the 
defendants  G.  W.  Croft  and  S.  H.  Meyers,  as  purchasers  at 
sheriff's  sale  under  said  judgment,  acquired  the  undivided 
interest  of  Joshua  L.  Woodward  in  the  real  estate  sought  to 
be  partitioned  in  the  above-entitled  action;  3.  That  against 
the  aforesaid  judgment  the  judgment  debtor,  Joshua  L.  Wood- 
ward, is  entitled  to  the  homestead  exemption  as  provided 
under  the  constitution  of  1868." 

From  this  judgment  D.  Hagood  Woodward  appeals  to  this 
court  on  the  following  grounds:  1.  That  his  honor  erred 
in  holding  as  matter  of  law  "that  the  judgment  obtained 
October  5,  1880,  by  Meyers  and  Marcus  against  Joshua  L. 
Woodward  created  a  lien  from  the  date  of  the  entry  for  the 
period  of  thirteen  years";  whereas  he  should  have  held  that 
said  judgment  only  created  a  lien  for  ten  years  from  such 
entry;  2.  That  his  honor  erred  in  finding  as  a  matter  of  law 
"  that  the  defendants  G.  W.  Croft  and  S.  H.  Meyers,  as  pur- 
chasers at  the  sheriff's  sale  under  said  judgment,  acquired 
the  undivided  interest  of  J.  L.  Woodward  in  the  real  estate 
sought  to  be  partitioned";  whereas  he  should  have  held  that 
the  defendant  D.  Hagood  Woodward  acquired  a  valid  title 
to  said  land  by  virtue  of  his  deed  from  J.  L.  Woodward,  when 
said  judgment  had  lost  its  lien;  8.  That  his  honor  erred  in 
not  finding  as  matter  of  law  that  the  undivided  interest  of 
J.  L.  Woodward  in  the  land  in  question  claimed  by  Joshua 
L.  Woodward,  and  deeded  by  him  to  D.  Hagood  Woodward 
on  August  18,  1891,  was  then  exempt  as  the  "homestead" 
exemption  of  Joshua  L.  Woodward,  and  as  such  passed  under 
his  deed  to  his  brother,  and  was  not  subject  to  attachment, 
levy,  and  sale;  4.  That  his  honor  erred  as  matter  of  law  in 
declaring  as  unconstitutional  that  portion  of  the  homestead 
act  of  December  24,  1880,  which  applied  its  provisions  of 
exemption  to  any  judgment  obtained  upon  any  right  of  action 
arising  subsequent  to  the  ratification  of  the  constitution  of 
the  state. 
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Section  310  of  the  code  declares  that  "final  judgments 
entered  •••  in  any  court  of  record  in  this  state  subsequent 
to  the  twenty-fifth  day  of  November,  1873,  shall  constitute  a 
lien  upon  the  real  estate  of  the  judgment  debtor  in  the  coun« 
ties  where  the  same  are  entered,  for  a  period  of  ten  years  from 
the  date  of  entry  of  such  judgments Provided,  how- 
ever, that  the  plaintiff  in  such  judgments  may  at  any  time 
in  three  years  after  the  active  energy  has  expired  revive  the 
judgment  with  like  lien  as  in  the  original,  for  a  like  period, 
by  service  of  a  summons  on  the  debtor,  as  provided  by  law, 
requiring  him  to  show  cause,  if  any  he  can,  at  the  next  term 
of  the  court  for  his  county,  why  such  judgment  should  not  be 
revived;  and  if  no  good  cause  be  shown  to  the  contrary,  then 
it  shall  be  decreed  that  such  judgment  is  revived  according 
to  the  force,  form,  and  effect  of  the  former  recovery,"  etc. 
This  provision  of  law,  especially  the  peculiar  proviso,  has 
•given  rise  to  some  novel  questions.  This  court  has  had 
occasion  to  interpret  it  in  some  particulars,  but  new  questions 
«till  arise. 

In  the  case  of  King  v.  Belcher,  30  S.  C.  381,  it  was  held 
that  subdivision  2  of  the  amending  act  of  1885  did  not  have 
retrospective  effect,  so  as  to  repeal  the  proviso  of  the  section 
as  to  judgments  entered  after  1873  and  before  1885.  But  as 
to  all  such  judgments,  the  plaintiff  might  revive  at  any  time 
within  the  three  years  of  grace  allowed.  In  the  case  of  Ex 
parte  Witte  Brothers,  32  S.  C.  226,  it  was  held  that  the  plain- 
tiff might  revive  his  judgment  during  the  running  of  the 
-original  ten  years,  with  the  effect,  not  of  creating  a  new  and 
independent  judgment,  but  of  reviving  an  old  one,  with  a  like 
lien  of  ten  years;  and  this  revived  lien,  having  been  created 
hefore  the  expiration  of  the  first  ten  years,  of  course  connected 
with  it,  giving  a  continuous  and  unbroken  lien  during  the  new 
life  of  the  revived  judgment. 

As  we  understand  it,  the  summary  proceedings  to  revive  a 
judgment  is  in  the  nature  of  a  scire  facias,  which,  it  is  well 
understood,  is  not  a  new  suit,  but  the  continuation  of  an  old 
one:  See  Freeman  on  Judgments,  sees.  343,  344.  The  author- 
ity to  issue  an  execution  on  a  revived  judgment  is  based  on 
the  original  judgment,  which,  being  revived,  retains  its  rela- 
tive rank  as  to  other  liens.  It  is  therefore  clear,  that  as  to 
***  the  original  parties  to  the  judgment,  the  plaintiffs  in  the 
judgment  had  a  lien  upon  all  the  property  of  the  judgment 
<iebtor  then  owned  or  to  be  thereafter  acquired  by  him,  from 
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the  date  of  the  original  judgment,  October  5,  1880,  to  the 
expiratjon  of  the  original  lien  of  ten  years  (1890);  that  they 
had  the  right  to  revive  at  any  time  within  the  original  ten 
years  and  the  three  years  additional,  with  the  effect  of  creat- 
ing a  revived  lien  with  like  effect  as  in  the  original  and  for  a 
like  period,  which  lien  they  still  have  upon  all  the  real  estate 
of  the  defendant  in  execution  down  to  the  present  time. 

Conceding  this,  however,  it  is  claimed  that  the  case  at  bar 
raises  a  new  question,  which  is  now  for  the  first  time  before 
this  court;  that  this  is  not  a  case  between  the  original  parties 
to  the  judgment,  like  that  of  Ex  parte  Witte  Brothers,  32  S.  C. 
226,  but  that  the  rights  of  a  third  party  have  intervened;  that 
D.  Hagood  Woodward  purchased  the  property  in  question 
from  the  judgment  debtor  on  August  18,  1891,  during  the 
break  in  the  lien  from  October,  1890,  to  the  revival  of  the 
judgment  on  October  9,  1891;  and  that  as  to  such  purchase 
by  a  stranger  to  the  record,  the  lien  of  the  revived  judgment 
Could  not  relate  back  to  the  time  of  such  purchase,  so  as  to 
avoid  the  title  of  the  purchaser  for  value.  This  is  the  precise 
point  of  the  case,  and  is  truly  a  new  question  in  this  state. 
The  principle  involved  has  been  much  discussed  elsewhere. 
The  cases  upon  the  subject  are  not  entirely  in  accord.  But, 
as  we  think,  the  weight  of  authority,  upon  the  facts  as  stated, 
supports  the  claim  of  the  bona  fide  purchaser  without  notice, 
after  the  active  energy  of  the  judgment  has  been  lost  and 
before  revival. 

Mr.  Freeman,  at  section  379,  says  a  judgment  may,  through 
various  circumstances,  seem  to  be  no  longer  of  any  force  or 
effect,  and  may  afterwards,  by  virtue  of  some  judicial  pro- 
ceedings, be  restored  to  its  former  condition.  From  its  insep- 
arable connection  with  the  judgment  the  lien  may  seem  first 
to  lose  and  then  to  regain  its  vitality.  The  restoration  of  the 
judgment  and  of  its  lien  are  always  subject  to  the  rights 
acquired  during  their  temporary  suspension.  The  same  dis- 
tinguished author,  at  page  381  of  his  book  on  Judgments, 
gays:  "The  vacation  of  a  judgment  by  order  of  the  court, 
like  its  extinguishment  by  ••*  the  operation  of  a  forthcom- 
ing bond,  leaves  the  judgment  debtor  at  liberty  to  dispose  of 
and  encumber  his  real  estate,  as  if  the  judgment  had  never 
been  rendered.  Upon  a  reversal  of  the  order  of  vacation  the 
judgment  creditor  is  restored  to  all  his  rights,  except  so  far  only 
that  his  restoration  cannot  prejudice  persons  not  parties  to 
the  suit,  in  relation  to  any  interest  they  have  acquired  dur- 
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ing  the  vacation.  But  liens  existing  in  subordination  to  that 
of  the  judgment  at  the  date  of  its  vacation  will  occupy  a  like 
subordinate  position  after  its  restoration.  "When  the  order 
vacating  a  judgment  is  set  aside  the  lien  is  revived  in  all  its 
pristine  rigor,  and  is  as  effective  as  before  the  order  was  made, 
except  as  to  rights  acquired  in  the  mean  time.  .  .  .  So  if  a 
judgment  be  satisfied  by  the  sale  of  property,  the  vacation  of 
the  sale  revives  the  judgment,  so  that  it  has  precedence  over 
junior  judgment  liens,  which  accrued  prior  to  the  vacating  of 
the  sale.  Generally,  the  revival  of  a  judgment  operates  pros- 
pectively only,  and  does  not  impair  conveyances  made  prior 
to  such  revival,"  citing  King  v.  Harris,  34  N.  Y.  330,  and 
Coombs  V.  Jordan,  3  Bland,  284,  22  Am.  Dec.  236. 

This  latter  case  cited  was  well  and  fully  considered,  giving 
the  history  of  liens  upon  real  estate  from  the  earliest  times. 
Among  other  things,  he  condemned  the  doctrine  we  are  con- 
sidering as  follows:  "And  therefore  if  a  plaintiff,  after  the 
time  allowed  for  suing  out  execution,  revives  his  judgment, 
his  attendant  lien  can  only  operate  prospectively,  and  not 
with  any  retrospective  effect,  so  as  to  overreach  any  inter- 
mediate encumbrances  or  alienations;  for  although,  as  between 
the  parties  to  the  judgment  when  revived,  it  may  be  permitted 
to  operate  as  a  lien  upon  the  property  of  the  defendant  from 
its  date;  yet  as  a  legal  relation  is  never  suffered  to  work  a 
wrong,  it  cannot  be  permitted  to  bind  the  property  as  against 
any  intermediate  encumbrancer  or  6o/ia^^de  purchaser  without 
notice,  but  from  the  date  of  its  revival,"  citing  a  number  of 
authorities.  "And  so,  too,  as  to  deeds,  to  the  validity  of 
which  recording  is  necessary,  the  recording  of  them  after  the 
time  prescribed  is  not  allowed  to  affect  by  relation  the  rights 
and  interests  of  intervening  purchasers  or  creditors,"  etc.  It 
seems  that  the  doctrine,  as  to  the  effect  of  a  revival  under  the 
circumstances  stated,  *®*  leaves  untouched  the  rights  of  the 
parties  to  the  judgment  and  the  relative  rank  of  all  liens 
acquired  before  the  judgment  lost  its  active  energy,  and  pro- 
tects only  the  rights  of  innocent  third  parties;  in  the  view  as 
stated,  "that  it  would  be  against  principle,  and  work  manifest 
injustice,  to  give  to  it  this  retrospective  operation,  so  as  to 
extinguish  the  intermediately  acquired  rights  of  third  persons." 

From  the  view  which  the  court  takes  as  to  the  first  ques- 
tion, it  will  not  be  necessary  to  consider  the  second,  as  to  the 
right  of  the  judgment  debtor  to  a  homestead  in  the  premises, 
which  is  the  subject  of  the  contention. 
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The  judgment  of  this  court  is,  that  the  judgment  of  th©' 
circuit  court  be  reversed,  and  the  case  remanded  for  sucb. 
further  proceedings  as  may  be  considered  necessary  to  carryr 
out  the  conclusions  herein  announced. 

Mr.  Chief  Justice  McIvbb  and  Mr.  Justice  Pops  concurred^ 
in  the  result.  

Judgment  Libns— Rkvtval— EnrscT  of. — The  lien  can  operate  only  proa-- 
pectively  after  the  revival  of  a  judgment,  and  not  so  as  to  overreach  any 
antecedent  alienations  or  encumbrances:  Cooniba  v.  Jordan,  3  Bland,  284;  22' 
Am.  Dec.  236;  Bank  v.  WelU,  12  Mo.  361;  51  Am.  Dec.  163.  A  judgment 
lieu  is  not  extended  beyond  ten  years  by  a  revival  of  the  judgment 
within  the  ten  years,  as  against  a  bona  fide  mortgage  lien  accruiug  after  the 
docketing  and  before  the  revival:  Mmoer  v.  Kif),  6  Paige,  88;  29  Am.  Dec. 
748,  and  note.  A  purchaser  of  laud  having  notice  of  a  judgment  against 
the  vendor,  of  which  the  lien  has  expired  by  the  running  of  the  statutory 
period,  is  not  necessarily  a  purchaser  mala  fide  within  the  meaning  of  the 
statute,  so  as  to  be  affected  by  the  lien  notwithstaudiug  the  efflux  of  timet. 
PeUU  ▼.  Shfpherd,  5  Paige,  493;  28  Am.  Dec.  437,  and  note. 
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[39  Bovm  Carolina,  281.] 

Banks— Certificate  of  Dkposit — Parol  Evidence  to  Vart. — When,  in 
an  action  against  an  incorporated  bank  to  recover  money  deposited 
therein,  it  appears  that  the  money  was  paid  to  the  president  of  the  de- 
fendant bank,  who  had  previously  been  manager  of  a  private  bank,  andi 
who  gave  the  plaintiff  a  certificate  of  deposit  signed  by  him  as  "man- 
ager," certifying  that  the  plaintiff  had  "deposited  with  him  as  manager  '*■ 
the  sum  claimed,  but  in  no  way  referring  to  any  bank,  parol  evidence  i*-- 
not  admissible  to  show  that  such  bank  president  assured  the  plaintiff" 
depositor  at  the  time  that  the  money  would  be  deposited  with  the  de- 
fendant bank,  and  that  the  certificate  was  intended  as  evidence  of  such 
faot,  in  the  absence  of  proof  that  such  bank  president  had  authority  to 
receive  deposits  or  make  8uch  contract,  or  had  ever  been  designated  or 
had  signed  his  name  as  manager  of  the  defendant  bank.  Nor  does  the 
fact  that  the  action  is  not  brought  on  the  certificate  render  such  evi. 
deuce  admissible,  because  as  soon  as  it  appears  that  the  contract  ie  im 
writing  the  parties  are  limited  to  the  written  evidence  of  its  terms. 

Banks— CKRTinoAT*  of  Diposit- Parol  Evidkncb  to  Vabt. — A  oertiff^ 
cate  of  deposit  promising  to  repay  a  certain  sum  of  money  at  a  time 

,      stated,  with  interest  at  a  speoified  rate,  oannot  be  explained  or  varied 
by  parol  evidence. 

Btiokmok— Production  of  Papbbs. —Whan  a  written  instrnment,  inch  •»- 
a  oertificate  of  deposit,  forming  the  baait  of  a  cense  of  action,  is  in  court, 
it  may  be  called  for  without  notice  to  produce,  and  evidence  of  pay- 
ments  of  interest  on  snch  certificate  it  edmissibU  to  contnulict  testi-^ 
mony  that  the  defendant  had  never  paid  interest  on  such  oertifioatet. 
Am.  Br.  Rxr..  Vou  XXXIX. -« 
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JBxHKa — Liabujtt  on  CKR-nncATs  or  Deposit. — Whea,  in  an  action 
against  an  incorporated  bauk  to  recover  money  paid  to  its  presidenti 
who  gave  the  depositor  a  certificate  of  deposit  signed  by  him  a*  "man* 
"agar,"  certifying  that  the  depositor  had  deposited  with  him  as  "man* 
ager"  the  sum  claimed,  bat  in  no  way  referring  to  any  i^ank,  the  defease 
is  that  the  money  was  de^tosited  to  the  credit  of  such  bank  presideut  M 
"manager,"  and  not  to  the  credit  of  the  plaintifiF,  it  is  error  to  charge 
4hat  if  it  was  paid  to  such  president  to  be  deposited  in  his  bank,  and 
-was  so  deposited,  the  bank  is  liable,  though  it  was  not  hia  duty  to 
-receive  deposits,  without  qualifying  the  charge  to  the  effect  that  such 
bank  wuuld  be  liable  only  in  case  the  money  went  into  its  ci'-t'"ly  and 
control  as  the  money  of  plaintiff. 

Xanks — Liability  on  Certificate  of  Deposit. — When,  in  an  ;n.tuju 
agaiust  an  incorporated  bank  on  a  certificate  of  deposit  to  recover  the 
anm  named  therein,  there  is  nothing  on  the  face  of  such  certificate  to 
show  that  the  bank  is  liable  for  the  amount,  except  that  it  is  signed  by 
the  president  of  such  bank  as  "manager,"  the  word  "  manager"  after 
his  name  is  not  evidence  that  he  had  authority,  or  was  contracting  for 
the  bank,  in  receiving  the  deposit. 

Banks — Dkposits — Adthoritt  to  Receive — Burden  of  Proof. — In  an 
action  agaiust  a  bank  to  recover  a  deposit  paid  to  its  president  aa 
"manager,"  the  burden  of  proof  is  upon  the  depositor  to  show  that 
such  president  has  authority,  express  or  implied,  to  receive  deposits, 
and  that  the  deposit  in  suit  was  actually  received  by  the  bank  as  the 
money  of  the  plaintiff  depositor. 

]Kbw  Trial— Pkacticb.— Refusal  to  grant  a  new  trial  on  the  facta  ia  not 
ground  for  review  on  appeal. 

Action  to  recover  money  alleged  to  have  been  deposited  in 
Ibank.  Judgment  for  plaintiff  and  defendant  appealed,  aesign- 
ing,  among  others,  the  following  errors:  "7.  Because,  in  his 
<5harge  to  the  jury,  that  'if  the  money  was  handed  to  Mr. 
jtredell  to  be  deposited  in  the  Commercial  Bank  of  Columbia, 
Jsouth  Carolina,  and  was  so  deposited,  and  went  into  the  cus- 
"tody  and  control  of  the  defendant  bank,  the  bank  would  be 
liable,  notwithstanding  it  was  not  one  of  the  duties  of  the 
■president  to  receive  deposits,'  etc.  His  honor  did  not  qualify 
the  charge  by  any  addition  to  the  effect  that  the  bank  would 
3oe  liable  only  in  case  the  money  went  into  its  custody  or 
■control  as  the  money  of  the  plaintiff;  8.  Because  his  honor 
charged  the  jury  that  if  they  believed  'from  the  evidence 
that  Mr.  Iredell,  the  president  of  the  defendant  bank, 
asserted  at  the  time  the  deposit  was  made,  or  the  money 
Twas  left  with  him,  that  the  certificate  delivered  to  the  plain- 
tiff was  the  certificate  of  the  bank,  and  that  the  bank 
would  be  responsible  therefor;  and  that  this  assertion  was 
a[nade  under  circumstances  which  would,  in  his  opinion,  give 
the  plaintiff  a  right  to  believe  that  it  was  an  acknowledgment 
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of  the  bank,  of  which  he  was  then  president,  and  that  it  was 
with  that  bank  the  money  was  deposited,  and  with  which  the 
plaintiff  was  then  dealing,  and  that  the  plaintiff  was  not  deal- 
ing with  him  individually,  and  the  plaintiff  did  at  the  time 
believe  that  such  certificate  was  the  acknowledgment  and  act 
of  the  defendant  bank,  then  I  charge  you  that  the  defendant 
is  liable  therefor';  9.  Because  his  honor  did  not,  upon  the 
request  of  the  defendant,  qualify  his  charge,  '  that  the  princi- 
pal is  liable  to  third  persons  for  the  frauds,  deceits,  conceals 
ments,  and  misrepresentation  of  his  agent  in  the  course  of  his 
employment,'  by  the  statement  that  it  was  only  for  the  frauds 
of  such  agent  in  the  conduct  of  the  business  committed  to 
him;  10.  Because  his  honor  refused  defendant's  first  request 
to  charge  'that  the  ordinary  duties  of  a  president  of  a  bank 
do  not  authorize  him  to  receive  deposits,  and  the  depositoi* 
who  leaves  his  money  with  the  president  of  a  bank  is  not 
entitled  to  recover  the  amount  from  the  bank,  unless  it  is 
further  shown  that  the  money  was  actually  received  by  the 
bank  to  the  credit  of  the  depositor,  or  that  the  president  was 
specially  authorized  to  receive  deposits';  11.  Because  his 
honor  refused  to  charge  defendant's  second  request,  'that  if 
the  jury  believe  that  the  Bickley  money  was  placed  by  Cap- 
tain Iredell  to  his  credit  as  manager  of  the  old  bank  it  can- 
not be  said  to  have  reached  the  bank  as  the  money  of  the 
plaintiff';  12.  Because  his  honor  refused  defendant's  fifth 
request  to  charge  'that  there  is  nothing  on  the  face  of  the 
instrument  sued  on  in  this  case  to  show  that  the  defendant  is 
responsible  for  the  amount,  and  the  word  "  manager"  after  his 
name  does  not  of  itself  indicate  that  he  was  contracting  for 
the  new  bank ';  13.  Because  his  honor  refused  defendant's 
sixth  request  to  charge  'that  if  the  jury  believe  that  Captain 
Iredell  did  tell  the  plaintiff  that  the  "  bank"  would  be  respon- 
sible for  the  money,  if  he  understood,  or  should  have  under- 
stood, the  reference  to  be  to  the  old  bank,  the  jury  cannot  find 
for  the  plaintiff';  14.  Because  his  honor  refused  to  charge 
defendant's  seventh  request,  'that  the  burden  is  upon  the 
plaintiff  to  show  that  the  president  of  the  bank  had  the 
authority  to  receive  deposits  ';  15.  Because  his  honor  refused 
defendant's  motion  for  a  new  trial,  upon  the  ground  that  the 
verdict  was  contrary  to  the  law  and  the  eyideuce." 

Lylet  and  MtUler,  for  the  appellant. 

/.  8.  Verner,  for  the  appellee. 
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988  McIvEB,  C.  J.  The  action  in  this  case  was  brought  by 
the  plaintiff  to  recover  from  the  defendant  the  sum  of  eight 
hundred  dollars,  besides  interest,  alleged  to  have  been  depos- 
ited with  defendant  by  the  plaintiff.  The  complaint  contains 
three  paragraphs:  1.  The  allegation  that  defendant  is  a  cor- 
poration, duly  organized  under  the  laws  of  the  state  for  the 
purpose  of  carrying  on  a  general  banking  business  in  the  city 
of  Columbia;  2.  That  on  the  2l8t  of  October,  1890,  the  plain- 
tiff deposited  with  defendant  the  above-mentioned  sura  of 
money,  which  said  sum  defendant  promised  to  pay  to  the 
plaintiff's  order  one  year  after  said  date,  with  interest  thereon 
at  the  rate  of  six  per  centum  per  annum,  payable  semi-annu- 
ally from  said  date;  3.  That  the  said  sum  of  money,  with 
interest  as  aforesaid,  is  now  due  by  plaintiff  to  defendant^ 
and  although  plaintiff  has  made  demand  for  the  payment 
thereof,  defendant  refuses  to  pay  the  same.  The  defendant 
answered,  admitting  the  allegations  contained  in  the  first 
paragraph,  but  denying  each  and  every  other  allegation  con- 
tained in  the  complaint. 

For  a  better  understanding  of  the  questions  presented  by 
this  appeal  it  will  be  well  to  state  certain  facts,  as  to  which 
there  seems  to  be  no  dispute.  Some  time  in  March,  1889,  the 
defendant  corporation  was  chartered,  under  the  act  entitled, 
"An  act  to  provide  for  and  regulate  the  incorporation  of 
banks  in  this  state"  (19  Stat.,  212),  and  one  C.  J.  Iredell  was 
made  its  first  president,  and  was  such  at  the  time  of  the  trans- 
action •**  which  forms  the  basis  of  this  action.  For  several 
years  previous  to  the  incorporation  of  this  bank  the  said  C. 
J.  Iredell,  in  copartnership  with  one  Levi  Metz,  had  been 
conducting  a  private  bank,  under  very  much  the  same  name 
as  the  defendant  corporation,  which  was  under  the  manage- 
ment of  said  Iredell,  and  he  was  in  the  habit  of  signing  his 
name  in  the  conduct  of  that  business,  "  C.  J.  Iredell,  man- 
ager." For  the  sake  of  convenience,  this  private  bank  will 
hereinafter  be  designated  as  the  "  partnership  bank,"  while 
the  defendant  corporation  will  be  designated  as  the  "  char- 
tered bank."  There  was  testimony  tending  to  show  that, 
prior  to  the  organization  of  the  chartered  bank,  the  plaintiff 
had  deposited  money,  on  more  than  one  occasion,  with  the 
partnership  bank,  receiving  certificates  of  deposit  signed  "C. 
J.  Iredell,  manager";  and  there  was  also  testimony  tending 
to  show  that  after  the  chartered  bank  was  organized  the 
partnership  bank  discontinued  business,  and  Iredell  opened 
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an  account  on  the  books  of  the  chartered  bank  in  the  name 
of  "C.  J.  Iredell,  manager,"  upon  which  were  credited  collec- 
tions made  for  the  partnership  bank,  and  against  which 
checks  were  drawn  to  pay  claims  against  the  partnership 
bank.  Iredell  also  testified  that  he  proposed  to  organize  "  a 
depositors'  co-operative  association,"  which  he  intended  to 
carry  on  under  the  name  of  "C.J.  Iredell,  manager,"  but 
this  scheme  seems  to  have  fallen  through. 

At  the  trial,  and  while  the  plaintifif  was  on  the  stand  as  a 
witness,  a  paper  was  introduced,  of  which  the  following  is  a 
copy: 

"  Columbia,  S.  C,  October  21,  '90. 

"I  hereby  certify  that  James  D.  Bickley  deposited  with 
C.  J.  Iredell,  manager,  eight  hundred  dollars,  payable  to  his 
order  upon  the  return  of  this  certificate  properly  indorsed.  It 
is  agreed  that  said  sum  of  money  shall  remain  on  deposit  for 
one  year  from  date  thereof;  that  interest  on  this  amount  shall 
be  at  the  rate  of  six  per  cent  per  annum,  payable  semi-annu- 
ally, [signed]     "C.  J.  Iredell,  Manager." 

Which  was  delivered  to  the  plaintiff  by  Iredell  when  he 
got  plaintiff's  money.  Against  the  objection  of  defendant, 
plaintiff  was  permitted  to  testify  to  the  conversation  which 
passed  between  Iredell  and  himself  at  the  time  the  paper  was 
'^^^  delivered  to  him,  to  the  effect  that  Iredell  assured  him 
that  his  money  would  be  deposited  with  the  chartered  bank, 
and  that  this  paper  was  intended  to  evidence  that  fact. 
Appellant  insists  that  this  parol  testimony  was  inadmissible, 
and  the  first  four  exceptions  raise  the  question  as  to  the 
admissibility  of  this  testimony. 

As  is  said  by  Mr.  Justice  Story,  in  Shankland  v.  Corpora- 
tion of  Washington,  5  Pet.  394:  "  It  is  certainly  very  difficult 
to  maintain  that  in  a  court  of  law  any  parol  evidence  is 
admissible  substantially  to  change  the  purpose  and  effect  of 
a  written  instrument,  and  to  impose  upon  it  a  sense  which 
its  terms  not  only  do  not  imply,  but  expressly  repel."  It  is 
quite  clear  that  the  terms  of  this  paper  not  only  do  not  imply, 
but  expressly  repel,  the  idea  that  the  chartered  bank  was  in 
any  way  bound  thereby,  or  in  any  way  referred  to  therein. 
On  the  contrary,  the  paper  in  express  terms  refers  to,  and 
purports  to  bind,  a  totally  different  person,  for  in  law  Iredell, 
as  manager  of  the  partnership  bank,  or  as  manager  of  the 
depositors'  co-operative  association,  and  as  president  of  the 
chartered  bank,  are  entirely  distinct  and  different  persons. 
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So  that  even  if  it  should  he  conceded  that  Iredell,  ai  presi- 
dent of  the  chartered  bank,  had  the  power  to  bind  the  bank 
by  such  a  paper  as  this  (a  concession  which  I  am  not  now 
prepared  to  make),  there  is  nothing  whatever,  either  in  the 
body  of  the  paper  or  in  its  signature,  to  which  alone  we  can 
look,  which  shows  that  he  attempted  or  intended  to  exercise 
such  a  power.  The  rule  is  thus  stated  in  1  Greenleaf  on  Evi- 
dence, section  275:  "  When  parties  have  deliberately  put  their 
engagements  into  writing  in  such  terms  as  import  a  legal 
obligation,  without  any  uncertainty  as  to  the  object  or  extent 
of  such  engagement,  it  is  conclusively  presumed  that  the 
whole  engagement  of  the  parties,  and  the  extent  and  manner 
of  their  undertaking,  was  reduced  to  writing;  and  all  oral 
testimony  of  a  previous  colloquium  between  the  parties,  or  of 
conversation  or  declarations  at  the  time  when  it  was  com- 
pleted, or  afterwards,  as  it  would  tend,  in  many  instances, 
to  substitute  a  new  and  different  contract  for  the  one  which 
was  really  agreed  upon,  to  the  prejudice  *•*  possibly  of  one 
of  the  parties,  is  rejected  ":  To  same  effect  see  Falconer  v.  Gar- 
nson,  1  McCord,  209. 

It  is  very  possible  that  if  the  parol  testimony  in  question 
had  been  offered  to  show  of  what,  or  for  whom,  C.  J.  Iredell 
was  manager,  it  would  have  been  competent  (inasmuch  as 
the  terms  of  the  paper  itself  did  not  disclose  that  fact)  under 
the  cases  of  Mechanics^  Bank  v.  Bank  of  Columbia,  5  Wheat. 
326;  Baldwin  v.  Bank  of  Newbury,  1  Wall.  234;  Robertson  v. 
Pope,  1  Rich.  501;  44  Am.  Dec.  267;  Dupont  v.  ML  Pleasant 
Ferry  Co.,  9  Rich.  255.  But  here  the  evidence  was  offered 
for  no  such  purpose.  On  the  contrary,  it  was  offered  for  the 
purpose  of  showing  that  the  contract  upon  which  the  plaintiff 
sued  was  made  with  an  entirely  different  person  from  the  one 
named  in  the  paper  delivered  to  the  plaintiff  as  evidence  of 
said  contract,  the  paper  showing  that  the  contract  was  made 
with  C.  J.  Iredell,  manager,  while  the  parol  testimony  objected 
to  was  intended  to  show  that  it  was  made  with  the  chartered 
bank  through  its  president,  and  that,  too,  without  the  slight- 
est evidence  tending  to  show  that  the  president  had  any 
authority  whatever  to  make  such  a  contract,  or  had  ever,  in 
any  instance,  signed  his  name  as  manager  of  the  chartered 
bank,  or  had  in  any  way  ever  been  designated  as  such.  The 
cases  cited  to  show  that  a  receipt  may  be  explained  by  parol 
evidence  have  no  application,  as  the  paper  in  question,  an 
ordinary  certificate  of  deposit,  has  none  of  the  elements  of  a 
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receipt,  but,  on  the  contrary,  is  more  like  an  ordinary  promis- 
sory note,  for  it  is  certainly  an  obligation  to  pay  a  specified^ 
sum  of  money  at  a  time  stated,  with  interest  at  a  specified, 
rate.  In  Miller  v.  Austen,  13  How.  218,  a  paper  practicall3r 
identical  in  form  with  this,  was  held  to  be  a  note,  upon  whicb 
the  indorser  was  held  liable,  as  in  case  of  an  ordinary  note. 

The  respondent,  however,  relies  strongly  upon  the  case  of 
Steckel  v.  First  Nat.  Bank,  93  Pa.  St.  376,  reported  also  in  3^ 
Am.  Rep.  758,  where  several  cases  are  collated  in  a  note- 
That  case  is  not  in  point  here  for  several  reasons.  The  open- 
ing sentence  of  the  opinion  is  in  these  words:  "The  principal 
cause  of  complaint  in  this  case  is,  that  the  learned  judge  of" 
the  court  below  withdrew  from  the  jury  •*'  the  consideration, 
of  the  question  of  fraud,  upon  the  ground  that  there  was  not. 
sufficient  evidence  to  submit  it";  and  in  a  subsequent  part  oC 
the  opinion  the  following  language  is  found:  "The  plaintiflfs,, 
after  ascertaining  the  fraudulent  character  of  the  transaction^ 
tendered  the  certificate  to  the  bank,  and  demanded  the  pay- 
ment of  the  original  deposit.  In  other  words,  they  rescinded 
the  contract  on  the  ground  of  fraud.  If  their  allegations  ar» 
true,  they  had  a  right  to  do  so,  and  proceed  upon  the  original 
oause  of  action."  From  this  it  would  seem  that  the  actioi* 
was  based  upon  the  ground  of  fraud,  and  as  fraud  and  mis- 
take constitute  exceptions  to  the  general  rule  as  to  the  admis- 
sibility of  parol  evidence  to  explain  or  vary  a  written  contract, 
it  is  somewhat  difficult  to  understand  the  application  of  that 
case  to  the  one  now  under  consideration,  where  neither  fraudl 
nor  mistake  is  alleged. 

Again,  in  that  case  the  deposit  was  made  over  the  counter 
of  the  bank  with  the  teller  of  the  bank,  in  the  presence  of  the- 
cashier,  officers  specially  charged  with  the  safekeeping  and 
handling  the  funds  of  the  bank,  while  here  the  deposit  ia- 
claimed  to  have  been  made  with  the  president  of  the  bank,  aii> 
officer  who  does  not  ordinarily  handle  the  funds  of  the  bank^ 
gives  no  bond,  and  who  was  not  shown  to  have  had  any 
authority,  either  express  or  implied,  to  receive  deposits,  unles* 
such  authority  is  incident  to  his  office  as  president,  a  matter 
which  will  be  presently  considered.  Again,  in  that  case  it 
was  shown  that  the  plaintiffs  kept  a  regular  account  with  th© 
bank,  and  were  in  the  habit  of  making  deposits  and  checkinpj- 
against  the  same  in  the  usual  manner,  while  here  the  trans- 
action now  in  question  seems  to  have  been  the  first  which  th& 
plaintiff  claims  to  have  had  with  the  chartered  bank,  thouglk 
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^tbere  k  evidence  that  the  plaintiff  had  had  similar  trans- 
^ctioua  with  the  partnership  bank  through  the  said  C.  J< 
^Iredell.  The  same  remarks  apply,  in  the  main,  to  the  cases 
imentioned  in  the  note  in  39  Am,  Rep.  761,  the  strongest  of 
^hich  is  Zeigler  v.  First  Nat.  Bank,  93  Pa.  St.  393,  in  favor  of 
plaintiff's  view,  wliere  it  also  appeared  that  the  plaintiff, 
Zeigler,  could  not  read,  and  was  therefore  liable  to  be  more 
easily  iinposed  upon.  But  the  case  of  the  First  Nat.  Bank  v. 
*»'  Wiliiains,  100  Pa.  St.  123,  45  Am.  Rep.  365,  cited  in  the 
.-same  note  above  referred  to,  seems  to  be  more  like  the  case 
an  hand;  and  there  it  was  held  that  the  bank  was  not  liable 
<for  a  deposit  made  with  its  president  under  the  circumstances 
■there  stated. 

It  is  urged,  however,  that  the  action  here  is  not  upon  the 
written  certificate  of  deposit,  a  copy  of  which  has  been  set 
•out  above,  and,  therefore,  the  principles  above  stated  do  not 
-apply.     As  has  been  heretofore  said  in  Park  v.  Brooks,  38  S.  C. 
500,  it  is  never  technically  accurate,  though  quite  common, 
to  speak  of  an  action  on  a  note,  or  other  instrument  in  writ- 
ing, whereby  one  person  promises  to  pay  money  to  another, 
.for,  "properly  speaking,  a  note  is  never  the  cause  of  action, 
but  it  is  the  breach  of  the  promise  evidenced  by  the  note 
which  constitutes  the  cause  of  action,  and  the  action  is  upon 
^8uch  breach,  and  not  upon  the  note."     So  here,  while  it  is 
<quite  true  that  the  plaintiff  does  not  set  out  the  certificate  of 
^deposit  in  his  complaint,  but  simply  alleges  the  making  of 
-the  deposit  of  a  certain  sum  of  money,  together  with  a  prom- 
ise to  pay  the  same  at  the  time  stated,  and  a  failure  on  the 
part  of  the  defendant  to  comply  with  such  promise,  yet  so 
soon  as  it  appeared  that  the  contract  had  been  reduced  to 
writing,  no  other  evidence  than  such  writing  could  be  resorted 
to  for  the  purpose  of  showing  what  were  the  terms  of  the 
•  contract,  in  the  absence  of  any  allegation  of  fraud  or  mis- 
'take.     So  that  the  circumstances  that  the  action  does  not 
purport  to  be  upon  the  certificate  of  deposit  cannot  affect  the 
-question.     It  seems  to  me,  therefore,  that  in  any  view  which 
vmay  be  taken  of  the  matter,  the  parol  evidence  objected  to 
^was  inadmissible;  and  this  being  so,  the  motion  for  a  nonsuit 
-should  have  been  granted,  as  there  does  not  seem  to  be  any 
-other  evidence  tending  to  show  a  contract  between  the  plain- 
tiff and  the  defendant  bank. 

While  this  would  be  suflBcient  to  dispose  of  the  appeal,  yet 
it  may  not  be  amiss  to  consider  very  briefly  the  other  grounds 


Sept.  1893.]       BicKLEY  v.  Commercial  Bank.  729 

of  appeal.  The  fifth  ground  of  appeal  cannot  be  enstained. 
If  the  paper  in  question  was  in  court  at  the  time,  no  pre- 
vious notice  to  produce  it  was  necessary:  Reynolds  v.  Qv>o,t- 
tlehum,  2  Rich.  140.  Moreover,  the  object  was  to  contradict 
**^  the  testimony  of  C.  J.  Iredell,  by  showing  that  the  de- 
fendant had  paid  the  witness  interest  on  deposits  at  the  rate 
of  six  per  centum,  and  this  the  witness  might  have  proved 
without  reference  to  the  paper,  as  it  was  collateral  to  the 
issue  on  trial.  The  sixth  ground  has  been  disposed  of  by 
what  has  already  been  said. 

As  to  the  seventh  exception,  in  view  of  the  fact  that  the 
real  defense  was  that  plaintiff's  money  was  deposited  by 
Iredell  in  the  defendant  bank,  not  to  the  credit  of  the  plain- 
tiff, but  to  the  credit  of  Iredell,  manager,  it  seems  to  me  that 
the  charge  on  this  point  should  have  been  qualified  as  de- 
manded by  defendant's  first  request  to  charge. 

The  eighth  ground  complains  of  error  in  instructing  the 
jury  as  to  the  effect  of  the  view  which  might  be  taken  by 
them  of  the  testimony  hereinbefore  held  to  be  incompetent^ 
and  under  that  holding  the  eighth  ground  must  be  sustained. 

The  ninth  ground  cannot  be  sustained,  for  the  charge  shows 
that  the  instructions  therein  referred  to  were  sufficiently 
guarded. 

The  tenth  ground  is  based  upon  a  misconception  of  the 
charge.  The  circuit  judge  did  not  refuse  to  charge  "that 
the  ordinary  duties  of  the  president  of  a  bank  do  not  author- 
ize him  to  receive  deposits,"  and  in  the  form  in  which  this 
exception  is  stated  it  cannot  be  sustained. 

The  eleventh  exception  cannot  be  sustained,  as  the  request 
upon  which  it  was  based  trenched  upon  the  province  of  the 
jury,  and,  moreover,  confined  the  issue  between  too  narrow 
limits. 

The  twelfth  exception  is  sustained.  It  is  the  province  of 
the  judge  to  construe  written  instruments,  and  certainly  there 
was  nothing  on  the  face  of  the  certificate  of  deposit  to  indi- 
cate that  the  defendant  bank  had  any  connection  with  it. 

The  thirteenth  exception  is  open  to  the  objection,  that  to 
charge  as  there  requested  would  require  the  judge  to  invade 
the  province  of  the  jury,  by  instructing  them  as  to  the  force 
and  effect  of  the  testimony. 

*•*  The  fourteenth  exception  must  be  sustained.  If,  as 
the  circuit  judge  intimated,  correctly,  as  I  think,  that  to 
receive  deposits  is  not  one  of  the  duties  incident  to  the  office 
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of  a  president  of  a  bank,  then  to  make  a  bank  responsible  for 
a  deposit  so  received  the  burden  of  proof  in  a  given  case  i» 
upon  the  plaintiff  to  take  his  case  out  of  the  general  rule, 
either  by  showing  that  the  president  in  such  case  had  express 
authority  to  do  so,  or  that  such  authority  should  be  inferred 
from  all  the  circumstances  surrounding  the  transaction,  or 
that  the  money  of  the  depositor  was  actually  received  by  the 
bank  as  his  money,  in  either  of  which  cases  the  bank  would 
be  liable.  But  to  make  it  liable,  it  is  incumbent  on  the 
plaintiflF  to  show  that  the  exceptional  circumstances  exisi;. 
It  is  earnestly  insisted  by  counsel  for  plaintiff  that  it  is  a 
duty  incident  to  the  oflBce  of  president  to  receive  deposits, 
and  therefore,  that  as  the  deposit  sued  for  in  this  case  was 
received  by  the  person  who  was,  at  the  time,  president  of  the 
defendant  bank,  the  bank  is  liable  even  if  nothing  else  is 
shown.  I  am  not  prepared  to  accept  this  doctrine.  On  the 
contrary,  it  seems  to  me  that  the  weight  of  authority,  as 
shown  by  the  cases  cited  by  appellant's  counsel,  as  well  as  of 
reason,  is  opposed  to  such  a  view.  The  authorities  cited  by 
the  counsel  for  plaintiflf  to  sustain  his  view  rest  alone  upon 
the  case  of  Hazleton  v.  Union  Bank,  32  Wis.  34,  in  which  the 
point  here  under  consideration  was  not  really  decided,  though 
there  is  a  remark  in  that  case  which  does  sustain  plaintiff's 
view.  But  that  case  is  not  authoritative  here,  and,  so  far  as 
the  point  under  discussion  here  is  concerned,  does  not  seem 
to  rest  upon  sound  principles.  In  addition  to  this,  the  ques- 
tion as  to  the  general  authority  of  a  president  to  receive 
deposits  does  not  properly  arise  in  this  case,  as  the  circuit 
judge  did  not  distinctly  pass  upon  this  question,  and  what 
he  did  say  seemed  rather  to  deny  such  general  authority  on 
the  part  of  the  president  of  a  bank. 

The  fifteenth  ground,  as  has  been  frequently  said,  raises  no 
question  which  this  court  can  properly  consider. 

***  It  seems  to  me,  therefore,  that  the  judgment  of  the  cir* 
cuit  court  should  be  reversed,  and  the  case  remanded  to  that 
court  for  a  new  trial;  and  this  view  having  been  concurred 
in  by  the  other  members  of  the  court,  it  is  so  adjudged. 

Certificatbs  or  Deposit. — Bank  When  Bound  bt  THOuaH  nr  thb 
Kame  ov  an  OrncER:  See  the  extended  note  to  O'Neill  v.  Bradford,  42  Am. 
Dec.  576.  A  depositor  in  a  national  bank  requested  a  certificate  of  deposit 
drawing  interest  for  a  portion  of  his  deposit.  The  teller  gave  him  a  certifi- 
cate purporting  to  be  issued  by  B.  &  Co.,  a  private  banking  firm,  and 
informed  him  in  the  preseace  of  the  cashier  of  the  bank  that  this  was  the 
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bank's  certificate.  The  members  of  the  firm  were  the  managing  officers  of 
the  bank,  bat  had  a  separate  place  of  business  in  the  same  town.  The  bank, 
was  held  liable  to  the  plaintiflf  for  the  amount  of  his  deposit:  Steckel  v.  First 
Nat.  Bank,  93  Pa.  St.  376;  39  Am.  Rep.  758,  and  extended  note,  especially 
at  page  761,  where  the  leading  question  involved  in  the  principal  case  is  dis- 
enssed:  iSee  First  Nat.  Bank  v.  Williama,  100  Pa.  St  123;  45  Am.  Bep.  365. 


Ferguson  v.  Harris. 

[89  South  Carolina,  828.] 

Married  Woman's  Contract. — A  note  given  by  a  married  woman  in  pay- 
ment for  material  used  in  the  construction  of  a  building  on  her  separate 
estate,  caiiuot  be  avoided  by  her  under  the  plea  of  her  disability  as  a 
married  woman  to  make  such  contract.  And  it  makes  no  diflferenc© 
that  she  signed  the  note  under  a  threat  from  the  payee  that  he  would 
file  a  mechanic's  lien. 

Married  Woman's  Contracts — Ratification  oj  Unauthorized  Act.  —A 
married  woman  by  adopting  the  unauthorized  act  of  a  third  person  in. 
obtaining,  and  having  charged  to  her  account,  materials  used  for  the 
benefit  of  her  separate  estate,  is  bound  by  her  sabsequent  express  prom> 
ise  to  pay  therefor. 

Contracts — Consideration. — Moral  Oblioation  to  pay  money  or  perform 
a  duty  is  a  good  consideration  for  a  subsequent  express  promise  to  do  so^ 
even  if  there  was  originally  no  legal  obligation  to  perform. 

Benet,  McCullough  and  Parker^  for  the  appellant, 
Cothran,  Welhy  Ansel  and  Cothran,  for  the  appellee. 

•••  McIvER,  C.  J.  This  is  an  action  brought  by  the  plain- 
tiff, as  administratrix  of  L.  B.  Cline,  deceased,  to  recover  a 
certain  sum  of  money  for  which  the  defendant  had  executed 
her  note  to  said  Cline.  The  execution  of  the  note  was 
admitted  by  the  defendant,  but  she  set  up  three  defenses:  1. 
That  she  was  a  married  woman  at  the  time  that  the  contract 
was  executed,  and  she  had  no  power  to  make  such  a  contract; 
2.  That  there  was  no  consideration  for  the  contract  evidenced 
by  the  note;  3.  That  the  note  was  signed  under  duress.  The 
third  defense  was  very  properly  abandoned  at  the  trial,  as 
there  was  no  evidence  to  sustain  it.  As  to  the  first  defense^ 
inasmuch  as  the  undisputed  facts  show  that  the  note  was 
given  for  a  bill  of  lumber  furnished  by  Cline,  and  ■••  actu- 
ally used  in  the  construction  of  a  house  on  defendant's  land^ 
which  was  her  separate  estate,  it  is  difficult  to  see  bow  such  a 
defense  could  be  sustained. 

So  that,  as  it  appears  to  us,  the  only  real  controversy  in  the 
case  arises  out  of  the  second  defense,  was  there  any  consider- 
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ation  for  the  note?  For  a  proper  understanding  of  this  ques- 
tion, a  brief  statement  of  the  facts  is  necessary.  It  appears 
that  the  defendant,  being  desirous  of  having  a  house  built 
upon  her  separate  estate,  entered  into  some  arrangement 
with  the  firm  of  Gilreath  and  Harris  (the  latter  being  the 
husband  of  defendant),  who  were  engaged  in  the  business  of 
furnishing  building  materials,  the  nature  of  which  was  not 
very  clearly  disclosed  by  the  testimony.  The  undisputed 
facts  are,  however,  that  the  lumber  for  which  the  note  was 
given  was  furnished  by  Cline  and  used  in  the  construction  of 
defendant's  house,  and  the  bill  for  the  same  was  charged  to  the 
defendant  on  the  books  of  Cline.  After  the  lumber  was  fur- 
nished and  so  used,  Cline  demanded  payment  from  defend- 
ant, who  declined  to  pay  unless  Cline  would  deduct  the 
amount  of  an  account  which  Gilreath  and  Harris  held  against 
Cline,  which  deduction  Cline  declined  to  make,  alleging  that 
«uch  account  should  be  set  off  against  a  claim  which  he  held 
against  another  firm  of  which  Gilreath  was  a  member. 
Whereupon,  under  a  threat  from  Cline  that  he  would  file  a 
mechanic's  lien,  the  defendant  signed  the  note  in  controversy. 

Under  the  charge  of  the  circuit  judge,  the  jury  found  a 
verdict  for  the  plaintiff,  and  defendant  appeals  upon  the 
several  grounds  set  out  in  the  record.  Without  considering 
these  grounds  seriatim,  we  propose  to  consider  what  we  under- 
stand to  be  the  several  questions  made  thereby.  Inasmuch 
as  there  was  no  evidence  that  the  lumber  was  ever  charged 
to  Gilreath  and  Harris  on  the  books  of  Cline,  but,  on  the  con- 
trary, it  was  charged  to  the  defendant,  and  no  evidence  that 
Gilreath  and  Harris  were  ever  held  by  Cline  to  be  liable  to 
him,  the  question  whether  the  defendant,  being  a  married 
woman,  could  assume  the  payment  of  a  debt  due  by  a  third 
person  (Gilreath  and  Harris),  even  though  the  debt  was  con- 
tracted for  "*  articles  used  in  the  construction  of  a  house 
■erected  on  defendant's  separate  property  and  for  her  use,  can- 
not properly  arise  in  this  case,  and  need  not,  therefore,  be 
considered. 

Granting,  for  the  sake  of  the  argument,  that  Gilreath  and 
Harris,  without  previous  authority  from  defendant,  had 
ordered  the  lumber  from  Cline,  we  see  no  reason  why  the 
defendant  could  not,  after  receiving  the  benefit  of  the  lumber, 
adopt  the  previously  unauthorized  act  of  Gilreath  and  Harris, 
and  assume  the  payment  for  the  materials  used  for  the  bene- 
fit of  her  separate  estate;  and  especially  would  this  be  so  in 
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a  case  like  this,  where  the  undisputed  testimony  shows  that 
the  lumber  was  charged  to  her  and  not  to  Gilreath  and  Har- 
ris, thereby  demonstrating  that  the  credit  was  extended  to 
her  and  not  to  Gilreath  and  Harris.  It  is  very  true,  that  if 
Gilreath  and  Harris,  without  authority,  ordered  the  lumber, 
the  defendant  would  have  been  under  no  obligation,  either 
legal  or  moral,  to  accept  the  lumber,  but  might  with  perfect 
propriety  have  repudiated  the  unauthorized  act  of  Gilreath 
and  Harris.  But  when  she  accepted  the  lumber  and  allowed 
it  to  be  used  in  the  construction  of  the  building  which  she 
desired  constructed  on  her  separate  estate,  she  thereby 
assumed  at  least  a  moral  obligation  to  pay  for  the  same,  and 
when  by  her  subsequent  express  promise,  as  evidenced  by  the 
note  in  question,  she  agreed  to  pay  the  amount  of  the  lumber 
bill,  she  unquestionably  became  legally  liable  therefor. 

It  is  earnestly  urged,  however,  that  a  mere  moral  obligation 
is  not  sufficient  to  constitute  a  valid  consideration  for  an 
agreement  to  pay  money,  unless  such  moral  obligation  rests 
upon  a  previous  legal  obligation,  the  power  to  enforce  which 
has  been  lost  by  reason  of  some  positive  rule  of  law.  It  must 
be  admitted  that  the  weight  of  modern  authority  elsewhere 
does  seem  to  support  the  rule  invoked:  1  Parsons  on  Con- 
tracts, 434;  3  Am.  &  Eng.  Ency.  of  Law,  840.  But  the  dis- 
tinguished author  first  cited,  who  states  the  modern  rule  as 
follows:  "A  moral  obligation  to  pay  money  or  to  perform  a 
duty  is  a  good  consideration  for  a  promise  to  do  so,  where 
there  was  originally  an  obligation  to  pay  the  money  or  to  do 
the  duty,  which  was  enforceable  at  law  but  for  the  interference 
of  some  rule  of  law.  ••'  Thus,  a  promise  to  pay  a  debt  con- 
tracted during  infancy,  or  barred  by  the  statute  of  limitations 
or  bankruptcy,  is  good,  without  other  consideration,"  is  bound 
to  admit  that  the  modern  rule  is  not  "  very  creditable  to  the 
common  law."  Both  of  these  authors  admit  that  the  rule 
was  originally  otherwise.  The  new  departure,  as  it  may  be 
called,  seems  to  rest  upon  a  learned  note  to  the  case  of  Wen- 
nail  v.  Adney,  3  Bos.  <fe  P.  249.  It  seems  to  me,  however,  that 
a  more  correct  view  of  the  law  is  presented  in  a  note  to  the 
case  of  Comstock  v.  Smith,  7  Johns.  89. 

All  of  the  authorities  admit  that  where  an  action  to  recover 
a  debt  is  barred  by  the  statute  of  limitations,  or  by  a  dis- 
charge  in  bankruptcy,  a  subsequent  promise  to  pay  the  same 
can  be  supported  by  the  moral  obligation  to  pay  the  same, 
although  the  legal  obligation  is  gone  forever;  and  I  am  unable 


734  Ferguson  v.  Harris.  [S.  Carolina, 

to  perceive  any  just  distinction  between  such  a  case  and  one  in 
which  there  never  was  a  legal,  but  only  a  moral,  obligation 
to  pay.  In  the  one  case,  the  legal  obligation  is  gone  as  effect- 
XL&lly  as  if  it  had  never  existed,  and  I  am  at  a  loss  to  perceive 
any  sound  distinction  in  principle  between  the  two  cases.  In 
both  cases,  at  the  time  the  promise  sought  to  be  enforced  is 
made,  there  is  nothing  whatever  to  support  it  except  the 
moral  obligation,  and  why  the  fact  that,  because  in  the  one 
case  there  was  once  a  legal  obligation,  which,  having  utterly 
disappeared,  is  as  if  it  had  never  existed,  should  affect  the 
question,  I  am  at  a  loss  to  conceive.  If,  in  the  one  case,  the 
moral  obligation,  which  alone  remains,  is  suflBcient  to  afford 
a  valid  consideration  for  the  promise,  I  cannot  see  why  the 
«ame  obligation  should  not  have  the  same  effect  in  the  other. 
The  remark  made  by  Lord  Denraan,  in  Eastwood  v.  Kenyan, 
11  Ad.  &  E.  438,  that  the  doctrine  for  which  I  am  contending 
*' would  annihilate  the  necessity  for  any  consideration  at  all, 
inasmuch  as  the  mere  fact  of  giving  a  promise  creates  a  moral 
obligation  to  perform  it,"  is  more  specious  than  sound,  for  it 
entirely  ignores  the  distinction  between  a  promise  to  pay 
money  which  the  promisor  is  under  a  moral  obligation  to 
pay,  and  a  promise  to  pay  money  which  the  promisor  is  under 
no  obligation,  either  legal  or  moral,  to  pay.  It  seems  to  me 
that  the  cases  relied  upon  to  '"  establish  the  modern  doc- 
trine, so  far  as  my  examination  of  them  has  gone,  ignore  the 
distinction  pointed  out  in  the  note  to  Comstock  v.  Smith,  7 
Johns.  89,  above  cited,  between  an  express  and  an  implied 
promise  resting  merely  on  a  moral  obligation,  for  while  such 
obligation  does  not  seem  to  be  sufficient  to  support  an  implied 
promise,  yet  it  is  sufficient  to  support  an  express  promise. 

But  whatever  may  be  the  rule  elsewhere,  it  seems  to  me 
that  in  this  state  the  rule  is,  that  '*  a  moral  obligation  is  a 
sufficient  consideration  to  support  an  express  assumpsit  made 
after  the  obligation  incurred.  It  is  equivalent  to  a  previous 
request;  but  it  must  be  such  an  obligation  as  is  denominated 
by  moralists  'perfect' — an  obligation  of  justice,  and  not  of 
benevolence  or  piety  merely":  Mc Morris  v.  Ilerndon,  2  Bail. 
56;  21  Am.  Dec.  515.  In  that  case,  Harper,  J.,  in  delivering 
the  opii  i  in  of  the  court,  quotes  with  approval  the  following 
language  used  by  Lord  Mansfield  in  Hawkes  v.  Saunders,  1 
Cowp.  290:  "  Where  a  man  is  under  a  moral  obligation  which 
no  court  of  law  or  equity  can  enforce,  and  promises,  the  hon- 
esty and  rectitude  of  the  thing  is  a  consideration."     The  case 
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of  McMorris  v.  Herndon,  2  Bail.  56,  21  Am.  Dec.  515,  has  been 
expressly  recognized  in  Lewis  v.  LewiSf  3  Strob.  532,  and  the 
same  doctrine  is  announced  in  Glasgow  v.  Martin,  1  Strob.  89. 
These  cases  show  clearly  that  the  moral  obligation  resting 
upon  the  defendant  to  pay  for  the  lumber  used  in  the  con- 
struction of  her  house  constituted  a  sufficient  consideration 
for  her  express  promise  to  pay  for  the  same,  as  evidenced  by 
the  note  in  question. 

Under  this  view,  it  seems  to  us  unnecessary  to  inquire  more 
particularly  into  the  other  grounds  of  appeal. 

The  judgment  of  this  court  is  that  the  judgment  of  the  cir- 
cuit court  be  affirmed 

Uoral  Oblisration  as  Consideration  to  Uphold  an  Express  Promise. 

1.  Moral  Obligation  aa  Consideration,  Viewed  Oenerally. — The  doctrine  of 
the  principal  case,  that  a  moral  obligation  is  a  sufficient  consideration  to 
support  an  express  assumpsit,  though  sustained  by  the  earlier  South  Caro- 
lina decisions  cited  in  the  opinion,  does  not  find  strong  support  in  the  later 
decisions  of  the  courts  generally.  In  the  early  English  case  of  Hatches  v. 
Sattiiders,  1  Cowp.  289,  294,  BuUer,  J.,  stated  the  rule  to  be,  that  "  wherever 
a  defendant  is  under  a  moral  obligation,  or  is  liable  in  conscience  and  equity 
to  pay,  that  is  a  sufficient  consideration."  And  in  the  later  case  of  Lee  v. 
Mugijeridye,  5  Taunt.  36,  46,  it  was  said  by  Lord  Mansfield  "  to  have  been 
long  established  that  where  a  person  is  bound  morally  and  conscientiously 
to  pay  a  debt,  though  not  legally  bound,  a  subsequent  promise  to  pay  will 
give  a  right  of  action  ":  See,  also.  Cooper  v.  Martin,  4  East,  76;  Pillaiis  v. 
Mierop,  3  Burr.  1664,  But  the  rule  thus  broadly  stated  by  Lord  Mansfield 
has  been  limited  in  the  later  English  cases,  the  courts  having  adopted  the 
doctrine  laid  down  in  the  note  (a)  to  Wennall  v.  Adney,  3  Bos.  &  P.  249, 
"  that  an  express  promise  can  only  revive  a  precedent  good  consideration, 
which  might  have  been  enforced  at  law  through  the  medium  of  an  implied 
promise,  had  it  not  been  suspended  by  some  positive  rule  of  law,  but  can 
give  no  original  cause  of  action  if  the  obligation  on  which  it  is  founded 
never  could  have  been  enforced  at  law,  though  not  barred  by  any  legal 
maxixn  or  statute  provision":  Eastwood  v.  Kenyan,  11  Ad.  &  R  438;  Beau- 
mont V.  Reeve,  8  Ad.  &.  E.,  N.  S.,  483;  LittUfield  v.  Shee,  2  Barn.  &  Adol. 
811;  Jennings  v.  Brown,  9  Mees.  ft  W.  501.  It  was  accordingly  held  that  a 
pecuniary  benefit,  voluntarily  conferred  by  the  plaintiff  and  accepted  by  the 
defendant,  is  not  such  a  consideration  as  will  support  an  action  of  assumpsit 
on  a  subsequent  express  promise  by  the  defendant  to  reimbnrss  the  plain- 
tifif:  Eastwood  v.  Kenyan,  11  Ad.  ft  E.  438. 

In  this  country,  the  prevailing  doctrine  is  in  ac«ord  with  the  dootrine 
announced  in  the  later  English  cases,  and  it  is  very  generally  held  that, 
strictly  speaking,  a  moral,  distinguished  from  a  legal,  obligation,  and  where 
there  never  was  any  thing  more  than  a  moral  obligation,  is  never  a  sufficient 
ciinsideration  to  uphold  an  express  promise.  To  support  an  express  promise 
there  must  b«  some  thing  more  than  such  consideration  as  arises  out  of  the 
moral  duties  or  affections  alone:  EUicott  v,  Petei-son,  4  Md.  476,  492;  Inger- 
toU  v.  Martin,  58  Md.  67;  42  Am.  Rep.  322;  Hamor  v.  Mome,  8  Ohio  St  239; 
8nuA  ▼.   Ware,  13  Johns.  257;  AUea  v.  Bryion,  67  Iowa,  591,  69G;  56  Am. 
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Rep.  358;  Bdunrdav.  Davit,  16  Johna.  281.  283;  Smithr.  Tripp,  WELL  112 
Smith  V.  Allen,  1  Laos.  101;  Parker  v.  Carter,  4  Munf.  273;  6  Am.  Dec.  613 
JJolley  V.  AJamf,  16  Vt.  206;  42  Am.  Dec.  508;  Scluiell  v.  Nell,  17  Ind.  29 
79  Am.  Dec.  453.  Thus,  where  one  person  renders  aervicea  for  anoiber 
gratuitously,  and  with  uo  expectation  of  being  paid  therefor,  no  obligatioa 
is  incurred  by  the  recipient  wliich  will  support  a  subsequent  promise  to  pay 
for  the  services:  Allen  v.  Biijgon,  67  Iowa,  591;  56  Am.  Rep.  358.  In  this 
case  the  court  say:  "We  do  not  believe  a  case  can  be  found  where  a  moral 
obligation  alone  has  been  held  to  be  a  sufficient  consideration  for  a  subse- 
quent promise";  and  see  McCarty  v.  Building  Assn.,  61  Iowa,  287;  Wills  v. 
JiosH,  77  Ind.  1;  40  Am.  Rep.  279.  Such  considerations  as  love,  friendship^ 
Tiatural  affection,  even  the  close  relation  existing  between  parent  and  child, 
are  not  of  themselves  sufficient  to  support  an  express  promise:  Shepard  v. 
Modes,  7  R,  I.  470;  84  Am.  Dec.  573;  Holley  v.  Adams,  16  Vt.  206;  42  Am. 
Dec.  508.  As  where  a  son  of  full  age,  and  not  living  with  bia  father,  was 
taken  sick  among  strangers,  and  being  poor  and  in  distress,  was  relieved  by 
the  plaintiff,  and  the  father  afterwards  wrote  to  the  plaintiff  promising  to  pay 
him  the  expenses  incurred,  it  was  held  that  such  promise  would  not  sustain  an 
action:  Mills  v.  Wyman,  3  Pick.  207;  and  see  Dodge  v.  Adams,  19  Pick-  429. 
Tiiere  are,  however,  some  decisions  in  accord  with  the  principal  case  in  hold* 
iag  that  a  moral  obligation  is  a  sufficient  consideration  for  an  express  prom- 
ise: See  Barlow  v.  Smith,  4  Vt  144;  Wilson  v.  Burr,  25  Wend.  386;  Glass  r. 
Bcaclt,  5  Vt.  172;  Commissioners  etc.  v.  Peiiy,  5  Ohio,  58;  Cardwell  v. 
Strofher,  Litt.  Sel.  Cas.  429;  12  Am.  Dec.  326;  State  v.  Rei,,art,  1  Gill,  1;  39 
Am.  Dec.  628;  but  by  the  weight  of  authority  in  this  country,  as  in  England, 
this  rule  is  limited  in  its  application  to  cases  where  at  some  time  or  other  a 
good  or  valuable  consideration  has  existed.  Its  operation  is  confined  to 
those  cases  where  there  was  a  precedent  good  consideration  to  support  an 
express  promise,  or  from  which  the  law  would  imply  a  promise  which  might 
have  been,  or  could  yet  be,  enforced,  but  for  the  operation  of  some  positive 
rule  of  law,  as,  for  instance,  a  debt  once  valid  and  subsisting,  but  discharged 
in  bankruptcy  or  barred  by  limitation,  or  the  contract  of  an  infant  which 
he  may  confirm  at  majority:  Viserv.  Bertrand,  14  Ark.  267;  Mills  y.  Wyman, 
3  Pick.  207;  ffatchellv.  Odom,  2  Dev.  &  B.  302;  Turlington  v.  Slaughter,  54 
Ala.  195;  Edimrdsv.  Nelson,  51  Mich.  121;  PiUman  v.  Elder,  76  Ga.  371; 
Nine  V.  Siair,  8  Or.  49;  Wiggins  v.  Keizer,  6  Ind.  "252,  257;  Yates  v.  Hollings- 
xcortli,  5  Harr.  &  J.  216.  But  stated  as  a  general  principle,  if  there  be  a  pre- 
existing obligation  to  pay,  either  legal  or  equitable,  which  cannot  be  enforced, 
and  the  party  promises,  notwithstanding  he  may  be  exempt  from  all  liability 
by  operation  of  law,  the  former  liability,  in  connection  with  the  honesty  and 
rectitude  of  the  thing,  form  sufficient  consideration  to  support  the  promise: 
EllicoU  V.  Peterson,  4  Md.  476;  Wills  v.  Ross,  77  Ind.  1;  40  Am.  Rep.  279; 
Warren  v.  Whitney,  24  Me.  561;  41  Am.  Dec.  406;  IngersoU  v.  Martin,  58 
Md.  67:  42  Am.  Rep.  322;  Stehhinav.  County  of  Crawford,  92  Pa.  St.  289;  37 
Am.  Rep.  687.  A  man  may  always  bind  himself  by  a  promise  to  pay  an  honest 
debt  whatever  bar  may,  in  faot  or  law,  exist  to  preclude  an  action  on  the  origi- 
nal contract  under  which  the  indebtedness  was  incurred:  Morse  r.  Crats,  43 
111.  App.  513.  Illustrations  of  this  principle  and  its  application  will  be  found 
in  the  succeeding  paragraphs. 

2.  Consideration  of  Promise  to  Pay  A/ler  Debt  Released. — It  has  been  held 
that  if  a  debtor  has  been  voluntarily  released  by  his  creditor,  a  moral  obU« 
gatiou  still  exists,  sufficient  to  support  a  subsequent  promise  to  pay  the  debts 
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Willing  v.   Peters,  12  Serg.  &  R.   177,  182;  questioned  in  Snevily  v.  Read,  9 
Watts,  396,  401. 

The  rule  sustained  by  the  weight  of  authority,  however,  is,  that  if  a  debt 
is  voluntarily  released  by  the  creditor,  a  subsequent  promise  to  pay  it  madd 
by  the  debtor  is  without  consideration:  Warren  v.  WhUney,  24  Me.  5til;  41 
Am.  Dec.  406;  Hale  v.  Rice,  124  Mass.  292;  Masm  v.  Campbell,  27  Minn.  54. 
The  courts  clearly  distinguish  the  case  of  an  exemption  or  discharge  from 
all  pre-existing  liability  by  operation  of  some  positive  provision  of  law,  from 
the  case  of  a  release  or  discharge  from  liability  by  the  voluntary  act  of  the 
creditor  himself.  In  the  former  case,  the  pre-existing  obligation,  though 
fully  and  completely  discharged  by  operation  of  law,  is,  nevertheless,  a  suf- 
ficient foundation  for  a  new  promise  to  pay;  while  in  the  latter  case,  that  is, 
a  discharge  by  act  of  the  creditor,  the  pre-existing  liability  that  has  been  so 
released  does  not  form  a  sufficient  consideration  for  a  new  promise  to  pay: 
Montgomery  v.  Lampton,  3  Met.  (Ky.)  519;  Shepard  v.  Rliotlat,  7  R.  I.  470; 
84  Am.  Dec.  673;  Ingemoll  v.  Martin,  58  Md.  67;  42  Am.  Rep.  322.  Tlii* 
distinction  is  recognized  in  Stafford  v.  Bacon,  1  Hill,  532,  37  Am.  Dec.  3G6, 
in  which  a  debt  had  been  discharged  by  accord  and  satisfaction  for  less  than 
the  amouat  due,  and  it  was  held  that  there  remained  no  such  moral  obliga- 
tion  to  pay  the  balance  as  would  support  a  subsequent  promise,  though  it 
would  have  been  otherwise  if  the  discharge  had  been  by  mere  operation  of 
law:  And  see  Cook  v.  Bradley,  7  Conn.  57;  18  Am.  Dec.  79;  In  re  Merrimani^ 
Ektate,  44  Conn.  587.  The  reason  given  for  the  distinction,  as  applied  to  the 
two  cases,  is,  that  in  the  former  the  debt  having  been  extinguished  by  the 
full,  free  assent  of  the  creditor,  all  ribligation,  legal  and  moral,  is  discharged; 
while  an  extinction  or  barring  of  the  debt  by  act  or  operation  of  law,  with- 
out regard  to  the  will  of  the  creditor,  operates  only  on  the  legal  obligation, 
leaving  the  moral  obligation  unimpaired:  Uiggins  v.  Dale,  28  Minn.  126. 

Although  a  person  is  released  from  a  debt  by  his  discharge  in  bankruptcy,^ 
yet  he  may  restore  it  by  a  new  promise  to  pay  the  specific  debt.    The  moral 
obligation  to  pay,  coupled  with  the  fact  of  the  prior  legal  obligation,  is  a 
sufficient  couisideration  for  such  new  express  promise:  Bolton  v.  King,  105 
Pa.  St  78;    WilU  v.  RosJi,  77  Ind.  1;  40  Am.  Rep.  279;  S/iockep  v.  Mills,  71 
Ind.  288;  36  Am.  Rep.  li.'6;  Edwards  v.  Nelson,  61  Mich.  121;  Poat  v.  Losey^ 
111  Ind.  75,  88;  60  Am.  Rep.  677;  WislizeniM  v.  0' Fallon,  91  Mo.  184.     But  the 
promise,  by  which  a  debt  discharged  by  l>ankruptcy  proceedings  is  revived, 
must  be  express,  clear,  distinct,  and  unequivocal,  in  contradistinction  to  a 
promise  implied  from  an  acknowledgment  of  the  justness  or  existence  of  the 
debt:  Meech  v.  Lamon,  103  Ind.  515,  53  Am.  Rep.  540.  The  mere  recognition 
or  acknowledgment  by  a  bankrupt  of  a  debt  wliich  has  been  discharged  by 
bankruptcy  does  not  create  a  legal  obligation  on  him  to  pay  the  debt:  Jf«r- 
riam  v.  Bailey,  1  Cuah.  77;  48  Am.  Dec.  591;  Porter  v.  Porter,  31  Me.  169. 
Nor  can  a  promise  to  pay  be  implied  or  inferred,  and  partial  payments  will 
not  revive  the  debt  in  this  respect:  Latorence  v.  Harrington,  122  N.  Y.  408; 
WhJU  V.  Ciuhing,  30  Ma.  267;  nor  will  the  payment  of  interest  revive  the 
liability  to  pay  the  principal:  InatUution  for  Savings  v.  LUtUfield^  6  Cu«h.  210. 
It  may,  however,  be  an  absolute  or  a  conditional  promise,  but  in  «itber  case 
it  must  be  unequivocal,  and  the  occurrence  of  the  condition  must  be  averred 
if  the  promise  be  conditional:  Allen  ▼.    Fer;nuton,    18  Wall.    1;  8t.  Jo/m  v. 
Steplunson,   90  Ul.  82;    Way  v.  Sperry,  6  Cuah.  238:  62  Am.  Dec.  779.      A 
promiae  by  tbe  diBcbarged  bftnkruipt  to  p»y  as«oon  as  he  ia  able  revives  th* 
debt,  and  the  creditor  may  enforce  payment  upon  tiie  bappttning  of  the  coBr* 
dition  mentioned:  Carey  v.    Het$,  112  Ind.  898;  In  r*  Ekingi,  6  Fe«L  Rep. 
▲iL  ar.  Bit..  Vok  XXXIX.  -47 
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170.  Compare  Katz  v,  Moesitinyer,  110  IlL  372;  Bolton  r.  King,  105  Pa.  St. 
78;  Hubouijhv.  Murpfiy,  114  Pa.  St.  358.  If  an  acknowledgment  is  relied 
upon,  it  must  be  so  far  unqualified  as  to  necessarily  authorize  the  implication 
of  the  promise  to  pay,  and  no  other:  Craig  ▼.  Stitz,  63  Mich.  727.  Nothing 
amounts  to  anew  promise  to  avoid  a  discharge  in  bankruptcy  that  is  not 
intended  distinctly  as  a  recognition  and  renewal  of  the  debt  as  binding: 
Craig  Y.  Sfilz,  63  Mich.  727;  Brewer  v.  Boyuton,  71  Mich.  254;  ElweU  v. 
Cvmner,  136  Mass.  102,  104;  Brown  v.  Collier,  8  Humph.  510.  And  where 
•  debtor,  after  his  discharge  in  bankruptcy,  wrote  to  his  crsditor,  "I  mean 
right,  I  will  pay  something  on  account,"  and  later,  "I  shall  pay  you  some- 
thing as  soon  as  possible,"  it  was  held  that  the  letters  did  not  take  the  debt 
■out  of  the  operation  of  the  discbarge  in  bankruptcy:  Bigdoro  v.  Norria,  139 
Mass.  12.  Ami  to  the  same  efifect  see  Bigeloto  v.  Norris,  141  Mass.  14;  Lawrenc* 
T.  Han-ington,  122  N.  Y.  408,  414;  AlUnv.  Ferguson,  18  Wall.  1,  4.  But  the 
words,  "I  have  always  said,  and  still  say,  that  she  shall  hare  her  pay," 
apoken  by  the  maker  of  a  note,  who  has  been  discharged  therefrom  in  bank- 
ruptcy, may  be  properly  construed  by  the  jury  as  a  distinct  and  unequivocal 
promise  to  pay  the  note:  Pratt  v.  Russell,  7  Cush.  462.  So,  a  promise  in 
these  words:  "  I  will  pay  the  note,"  is  held  a  sufficient  new  promise  to 
revive  a  debt  discharged  by  bankruptcy:  Hunt  v.  Jones,  1  Ind.  App.  545. 
But  a  promise  embodied  in  the  words,  "I  do  not  intend  you  shall  lose  it, 
I  will  make  it  all  right,"  is  held  an  iusufficient  new  promise  to  revive  such 
a  debt:  Meech  v.  Lamon,  103  Ind.  515;  53  Am.  Rep.  540.  To  have  that 
effect  there  must  be  an  expression  by  the  discharged  debtor  of  a  clear  inten- 
tion  to  bind  himself  to  pay  the  debt,  and  the  expression  of  an  intention  to 
pay  is  not  sufficient:  Meech  v.  Lamon,  103  Ind.  515;  53  Am.  Rep.  640; 
ii/iockey  v.  Alills,  71  Ind.  288;  36  Am.  Rep.  196. 

The  new  promise  need  not  be  made  to  the  holder  of  the  debt,  though  it 
must  refer  to  the  debt:  Bennett  y.  Everett,  3  R.  L  152;  67  Am.  Dec.  498. 
It  may  be  made  to  an  agent  of  the  creditor:  Pratt  v.  Russell,  7  Cush.  462. 
And  it  has  been  held  that  the  promise  may  be  binding,  though  not  made  to 
the  oreditor  or  bis  agent,  but  the  fact  that  the  words  were  spoken  to  a  third 
person  may  be  considered,  in  connection  with  the  other  facts,  in  determin- 
ing whether  they  amount  in  law  to  an  express  promise:  Evans  r.  Carey,  29 
Ala.  99. 

It  has  been  held  that  a  new  promise  by  a  bankrupt  to  pay,  made  before 
bis  final  discharge  in  bankruptcy,  is  without  consideration  and  void,  and 
will  not  revive  the  original  debt:  Ingersoll  v.  Rhodes,  Hill  &  D.  371;  Oraves 
▼.  McGuire,  79  Ky.  532;  Thornheii-y  v.  Dils,  80  Ky.  241.  But  the  doctrine 
•nstained  by  the  weight  of  authority  is,  that  a  promise  made  after  the  debtor 
has  been  adjudicated  a  bankrupt,  but  before  he  has  obtained  his  certificate 
of  discharge,  is  binding:  Knapp  v.  Hoyt,  57  Iowa,  591;  42  Am.  Rep.  59; 
Lanagin  v.  Nowland,  44  Ark.  84;  Fraley  v.  Kelly,  67  N.  C.  78;  Cook  v. 
Shearman,  103  Mass.  21;  Otis  v.  GnzVn,  31  Me.  567;  Katz  v.  Moessinger,  7 
111.  App.  536;  In  re  Ekings,  6  Fed.  Rep.  170;  Kirkpalrick  v.  Tattersall,  13 
Mees.  &  W.  770.  As  the  discharge  relates  back  and  bars  only  debts  exist- 
ing at  the  time  of  the  filing  of  the  petition  for  adjudication,  there  is  held  to 
be  no  distinction  between  a  promise  reviving  a  debt  made  before,  and  one 
made  after,  the  granting  of  the  certificate  of  discharge,  if  made  after  the 
bankruptcy  proceedings  were  commenced:  Wiggin  v.  Hodgdon,  63  N.  H.  .39. 
But  compare  Nelson  v.  Stewai-t,  54  Ala.  115;  25  Am.  Rep.  660;  Stebbins  v. 
Shertnan,  1  Sand.  510. 
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A  new  promise,  in  ease  of  a  discharge  in  bankruptcy,  need  not  be  in  writ- 
ing: Way  V.  Sperry,  6  Cash.  238;  52  Am.  Dec.  779;  Lanagin  r.  Nowlaiid, 
44  Ark.  84;  Ross  v.  Jordan,  62  Ga.  298;  Feeny  v.  Daly,  8  Cal.  84.  It  may 
be  by  parol,  although  the  original  promise  was  in  writing:  Farmers  and  Me- 
<hanics  t.  Flint,  17  Vt.  508;  44  Am.  Dec.  351.  The  negotiability  of  a  note 
is  revived  by  a  new  promise  after  a  discharge  in  bankruptcy,  and  the  new 
promise  inures  to  the  benefit  of  a  subsequent  indorsee:  Way  v.  Sperry,  6 
Cush.  238;  52  Am.  Dec.  779.     And  see  Marshall  v.  Tracy,  74  111.  380. 

3.  Consideration  of  Promise  to  Pay  Debt  Barred  by  Limitation. — In  accord- 
ance with  the  doctrine  that  a  moral  consideration  growing  out  of  a  past  legal 
or  equitable  obligation,  barred  of  enforcement,  will  support  a  subsequent 
express  promise,  it  is  well  settled  that  a  new  promise  to  pay  a  debt  barred 
by  the  statute  of  limitations  is  not  without  consideration:  See  Cooky.  Brad- 
ley, 7  Conn.  67;  18  Am.  Dec.  79,  84;  Turlington  v.  Slaughter,  54  Ala.  195; 
Ingersoll  T.  Martin,  58  Md.  67;  42  Am.  Rep.  322;  and  also  the  opinion  in 
the  principal  case.  Although  the  statute  not  only  bars  the  right  of  action* 
bat  extinguishes  the  debt,  yet  where  a  valid  and  binding  debt  has  become 
barred  under  that  statute,  it  can  be  revived  by  a  new  promise,  made  after 
the  lapse  of  the  period  of  limitation,  without  an  additional  consideration  for 
the  promise:  PUtman  v.  Elder,  76  Ga.  371. 

Statutes  qf  Limitation  are  now  very  generally  regarded  as  statutes  of  repose, 
and  not  merely  statutes  of  presumption  of  payment.  It  is  said  that  such 
•tatutes  act  upon  the  remedy  merely,  and  not  upon  the  debt:  See  Waltermire 
V.  Westover,  14  N.  Y.  20;  Wilcox  v.  Williams,  5  Nev.  206;  Commonwealth  v. 
McOowan,  4  Bibb,  62;  7  Am.  Dec.  737;  Bizzell  v.  Nix,  60  Ala.  281;  31  Am. 
Rep.  38.  Contra:  McCracken  Co.  v.  Trust  Co.,  84  Ky.  3.50.  The  statute  does 
not  have  the  effect  to  extinguish  a  debt,  but  only  bars  tlie  remedy,  and  thus 
becomes  a  statute  of  repose:  McCormick  v.  Brown,  36  Cal.  180;  95  Am.  Dec. 
170;  Grant  v.  Burr,  54  Cal.  298;  Shaw  v.  Sillowny,  145  Mass.  503;  Jordan 
T.  Jordan,  85  Tenn.  561;  McCarthy  v.  White,  21  Cal.  495;  82  Am.  Dec.  754. 
Bat  the  right  of  action  being  merely  suspended  by  favor  of  the  law,  there  is 
still  a  moral  obligation  and  duty  remaining  upon  the  debtor  to  pay,  which 
constitutes  a  sufficient  consi<leration  for  the  new  promise:  Farmers  and 
Mechanics  v.  Flint,  17  Vt.  508;  44  Am.  Dec.  351;  Marshall  v.  Holmex,  68 
Wis.  555.  And  the  operation  of  the  statute  upon  the  remedy  being  removed 
by  the  new  promise,  the  parties  are  held  to  be  left  in  statu  quo:  Kelly  v.  Leach 
man.  Sup.  Ct.  Idaho,  1893;  and  see  Caishore  v.  Huyck,  6  Barb.  583;  Stewart  v. 
Garrett,  65  Md.  392;  67  Am.  Rep.  333;  Sturges  v.  Crownin^hield,  4  Wheat. 
122,  207.  The  statute  of  limitations  does  not  destroy  the  original  debt  so 
efifectually  that  it  cannot  be  revived.  It  opens  the  courts  to  the  debtor,  and 
invites  bim  to  enter  and  protect  himself  from  his  obligations  by  pleading  its 
provisions  in  bar  of  a  recovery,  but  it  does  not  compel  him  to  do  this;  and 
be  may  waive  or  renounce  it  when  he  does  not,  by  so  doing,  injure  otiiers 
or  affect  the  public  interests,  or  abrogate  or  do  away  with  enactments  made 
for  the  preservation  of  public  order  or  good  morals:  Pitlman  v.  Elder,  66  Oa. 
371;  and  see  Peelr.  Bryson,  72  Ga.  331;  Heitman  v.  Kiene,  73  Iowa,  448;  5 
Am.  St.  Rep.  693.  A  new  promise  is  an  implied  admission  that  the  debt 
has  not  been  paid,  and  amounts  to  a  voluntary  waiver  of  the  statute:  Camp- 
lellv.  HoU,  115  U.  S.  632. 

As  regards  the  sufficiency  of  a  new  promise  to  revive  a  debt  barred  by 
limitation,  it  must  not  be  vague,  indt^tinite,  or  uncertain.  It  must  acknowl- 
edge a  fixed  sum  or  a  balance  whicii  admits  of  ready  and  certain  ascertain- 
4Dent:  Btif  r.  RicJiardton,   19  Ta.   8t.  389;  BtU  ▼.  Crau^/ord,  8  Qratt  110; 
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QuniTier  ▼.  Quarrier,  36  W.  Va.  310;  Bell  v.  Morrison,  1  Pel;.  362.  It  onghb 
to  be  snch  a  promise  as,  if  declared  upon,  wonld  srapjjort  an  action  of  itself: 
Aylett  V.  Robinson,  9  Leigh,  45.  But  the  implied  promise  to  pay,  arising 
from  an  admission  that  the  debt  is  then  due,  or  that  a  liability  then  exists, 
is  as  effectual  to  remove  the  har  of  the  statute  of  limitations  and  revive  the 
debt,  as  an  express  promise:  Ross  v.  Roiis,  20  Ala.  105;  Riddel  \.  B rizzolara, 
66  Cal.  374;  64  Cal.  354;  Krebs  v.  Olmxtead,  137  Mass.  504;  Phelps  v.  Wil- 
Itamson,  26  Vt.  230;  Tanner  v.  Smart,  6  Barn.  &  C.  603.  So,  a  different 
rule  applies  in  case  of  a  debt  discharged  in  bankruptcy  from  that  applied 
to  the  defense  of  the  statute  of  limitations,  and  in  the  latter  case  payment 
of  a  part  of  the  debt  is  regarded  as  an  acknowledgment  of  the  existence  of 
the  debt,  and  the  law  implies  a  promise  to  pay  the  residue:  Lawrence  v. 
Harrington,  122  N.  Y.  408;  State  Nnt.  Bank  v.  Han-is,  96  N,  C.  118;  Cust^ 
V.  Donlan,  159  Mass.  245;  38  Am.  St.  Rep.  419;  Foster  v.  Smith,  52  Conn. 
449;  Miner  v,  Lorman,  56  Mich.  212;  Harlock  v.  Ashberry,  19  Ch.  Div.  539. 
And  it  is  said  there  can  be  no  more  unequivocal  acknowledgment,of  a  pres- 
ent  existing  debt  than  a  payment  on  account  of  it:  Barclay's  Appeal,  64  Pa. 
St.  69,  72.  An  acknowledgment  cannot,  however,  be  regarded  as  an  admis* 
■ion  of  indebtedness  where  the  accompanying  circumstances  are  such  as  to 
repel  that  inference  or  to  leave  it  in  doubt  whether  the  party  intended  to 
prolong  the  time  of  legal  limitation:  Roscoe  v.  Hale,  7  Gray,  274;  Nelson  v. 
Becker,  32  Neb.  99;  Fort  Scott  v.  Hickman,  112  U.  S.  150.  Where  the  prom- 
ise to  pay  the  debt  is  conditional,  there  must  be  evidence  that  the  condition 
has  been  performed:  Mitchell's  Claim,  L.  R.  6  Ch.  822,  S28;  and  see  Chase- 
more  v.  Turner,  L.  R.  10  Q.  B.  500;  Green  v.  Humphreys,  23  Ch.  Div.  207. 
The  new  promise,  and  not  the  old  debt,  is  held  to  be  the  measure  of  the 
creditor's  right.  And  if  the  debtor  promises  to  pay  the  old  debt  when  he  is 
able,  or  by  installments,  or  in  two  years,  or  out  of  a  particular  fund,  the 
creditor  can  claim  nothing  more  than  the  promise  gives  him:  Philips  v. 
Philips,  3  Hare,  281,  299;  Shepherd  v.  Thompson,  122  U.  S,  231. 

It  is  held  that  an  acknowledgment  of  a  debt,  to  take  the  case  out  of  the 
statute  of  limitations,  must  be  made  to  the  creditor  himself,  or  some  one 
acting  for  him.  Itmust  be  made  to  the  claimant,  and  not  to  mere  strangers: 
Hargis  v.  Seioell,  87.  Ky.  63;  Collar  v.  Patterson,  137  111.  403;  Biddel  v. 
Brizzolara,  64  Cal.  354;  City  of  Houston  v.  Jaukoivskie,  76  Tex.  368;  18  Am. 
St.  Rep.  57;  Kirby  v.  Mills,  78  N.  C.  124;  24  Am.  Rep.  460.  Where,  how- 
ever,  the  acknowledgment  is  to  a  stranger,  and  it  appears  that  it  was  the 
intention  that  it  should  be  communicated  to  and  influence  the  creditor,  it  is 
as  effectual  to  defeat  the  statute  as  if  it  liad  been  made  directly  to  the  creditor 
or  his  authorized  agent:  De  Freestw.  Warner,  98 N;  Y.  217;  50  Am.  Dec.  657; 
and  see  In  re  Kendrick,  107  N.  Y.  104;  SpangUsr  v.  Spangler,  122  Pa.  St. 
358;  9  Am.  St.  Rep.  114;  Croman  v.  Stult,  119  Pa.  St.  91;  Libby  v.  Robin- 
eon,  79  Me.  168;  Fort  Scott  v.  Hickman,  112  U.  S.  150.  In  Maryland,  tlie 
acknowledgment,  whether  made  to  the  party  or  his  agent,  or  to  a  stranger, 
is  sufficient:  Stewart  y.  GarreU,  65  Md,  392;  57  Am.  Rep.  333.  To  make 
the  acknowledgment  effective,  it  must  have  been  made  by  the  debtor,  or  for 
him,  by  his  authorized  agent:  McMullen  v.  Rafferty,  89  N.  Y.  456.  la 
M  chigan,  a  payment  or  new  promise  by  one  of  several  joint  debtors  will 
not  keep  the  obligation  alive  as  to  another  who  had  no  part  or  privity  therein: 
Probate  Judge  v.  Stevenson,  55  Mich.  320. 

4.  Past  Act  or  Transaction  Not  a  Sufficient  Consideration. — As  a  general  rule, 
a  promise  must  be  coextensive  with  the  consideration,  and  a  co:i8i(lerati()U 
past  and  executed  will  support  no  other  pro:uise  than  such  as  would  ba 
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impl  ed  in  law:  Ro-^coi-l'i  v.  Thomas,  3  Ad.  &  E.,  N.  S.,  234.  In  one  of  the 
earliest  Eiiglisii  cases  it  was  held  that  an  assumpsit  will  not  lie  on  a  consid- 
eration that  18  executed:  hunt  v.  Bate,  3  Dyer,  272.  And  an  illustration 
given  in  another  early  authority  is,  that  if  a  man  disburse  money  about  the 
aflfairs  of  another  without  request,  and  then  the  latter  promise  that,  in  con- 
«ideration  of  the  former  liaving  laid  out  the  money  for  him,  he  will  pay  him 
twenty  pounds,  that  is  not  a  good  consideration,  being  completely  executed: 
West  v.  West,  1  Rnlle  Abr.  11.  Tliis  doctrine  is  sustained  by  the  later  author- 
ities, and  the  settled  rule  is  stated  to  be  that  a  past  consideration  is  not  suffi- 
cient to  support  a  subsequent  promise,  unless  there  was  a  request  of  thu 
party,  either  express  or  implieil,  at  the  time  of  performing  the  consideration: 
Vsborne  v.  Rogers,  1  Saund.  264  b,  note;  but  where  there  was  an  express 
request  at  the  time,  it  would  in  all  cases  be  sufficient  to  support  a  subse- 
quent promise:  Osborne  v.  Rogers,  1  Saund.  264  6,  note;  Bradford  v.  Boul' 
eton,  8  I.  R.  C.  L.  468;  Chadwkk  v.  Knox,  31  N.  H.  226;  64  Am.  Dec.  329; 
Pool  V.  Horner,  64  Md.  131.  The  execution  by  A,  at  B's  request,  of  a  bill  of 
sale  of  a  vessel,  to  C,  was  held  a  sufficient  consideration  to  support  a  subse- 
quent express  promise  by  B  to  pay  on  C's  default:  Bradford  v.  Boulston,  8 
I.  R.  C.  L.  468.  It  is  held,  however,  that  a  past  consideration,  from  which 
the  law  implies  a  promise,  is  not,  generally  speaking,  sufficient  to  maintaia 
any  other  promise  than  that  which  the  law  implies:  Hopkins  v.  Logan,  6 
Mees.  &  W.  241;  Jackson  v.  Cobbin,  8  Mees.  &  W.  790.  And  a  matter  exe- 
cuted and  past  will  not  constitute  a  valid  consideration,  although  the  prom- 
ise may  have  been  induced  by  the  moral  obligation  of  gratitude:  Eastwood  ▼. 
Kenyan,  11  Ad.  &  E.  438.  But  a  past  consideration,  beneficial  to  the  defend. 
ant,  to  which  he  afterwards  assents,  has  been  held  sufficient  to  support  an 
action:  Doii/  v.  Wilson,  14  Johns.  378;  Parsons  v.  Robinson,  15  N.  Y,  Supp. 
138;  27  Jones  &  S.  546. 

In  accordance  with  the  doctrine  above  stated,  it  is  held  that  a  warranty 
of  goods,  made  by  a  vendor  after  he  has  completed  the  sale  of  them,  if 
unsupported  by  a  new  consideration,  is  void.  The  consideration  already 
given  is  exhausted  by  the  transfer  of  the  property  in  the  goods  without  a  war- 
ranty: Roacorla  v.  Thomas,  3  Ad.  &  E.,  N.  S.,  234;  Summers  v.  Vaughan,  35 
Ind.  323;  9  Am.  Rep.  741.  And  where  the  parties  to  a  controversy  agreed 
in  writing  to  submit  the  matter  to  arbitration,  and  two  other  persons,  not 
interested,  promised  in  writing  that,  in  consideration  of  such  submission, 
they  would  pay  whatever  sum  should  be  awarded  against  cue  of  said  parties, 
it  was  held  that  the  promise  was  without  consideration,  and  not  binding  on 
the  promisors.  The  promise  was  made  in  consideration  of  the  submission, 
whicli  must  be  viewed  as  a  past  consideration,  and  not  sufficient  to  support 
the  promise:  Barlovo  v.  Stnith,  4  Vt.  139.  A  subsequent  written  guaranty 
of  payment  fur  goods  furnished  under  a  precedent  verbal  guaranty,  is  sup- 
ported by  the  obligation  created  by  the  precedent  verbal  promise:  WUls  v. 
Ross,  77  Ind.  1 ;  40  Am.  Rep.  279. 

Past  seduction  of  a  female  was  held  a  sufficient  consideration  to  support  a 
promise  by  the  party  to  give  his  boud  to  the  woman  for  a  sum  of  money: 
ahrnk  V.  Min'jle,  13  Serg.  &  R.  29;  and  see  Turner  v.  Vaughan,  2  Wils.  339. 
But  it  is  said  that  it  may  well  be  doubted  whether,  unconnected  with  a  com- 
promine  or  some  otiier  cnnsiderntion,  it  ought  to  be  held  sufficient:  Wiggins 
V.  Kfizer,  6  Ind.  252.  Compare  Biniiiiiijton  v.  Wallis,  4  Ham.  &  Aid.  660; 
€<imeion  v.  Bukfr,  1  Car.  &  1'.  2'J8;  Boiumcl  v.  Reeve,  8  Ad.  &  K,  N.  S., 
4S3;  Nye  v.  J/o.i>'lry,  6  Uiirn.  &  C.  13:i;  Ifci^e*-  v.  Perkins,  3  Burr.  1668. 
There  is  no  implied  promise  from  the  father  of  a  bastard  child  to  the  mother 
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to  faraish  it  a  support.  But  it  w  a*?  held  that  a  promise  by  the  father  of  a 
bastard  to  pay  the  stepfather  for  the  child's  support,  past  and  future,  if  hft 
would  continue  to  support  it,  is  valid  and  binding:  Wigrjina  y.  Keizer,  6  lud. 
252, 

lu  most  cases  of  executory  contracts  the  consideration  must  precede  their 
execution,  but  this  is  not  to  be  deemed  a  past  consideration.  Though  the 
act  was  previously  done,  yet  the  duty  or  obligation  exists  at  the  time,  and 
this  constitutes  a  valid  consideration:  Buckley  v.  Landon,  2  Conn.  404. 

To  constitute  the  rendition  of  future  services  by  the  payee  a  good  consid* 
eration  for  the  making  of  a  promissory  note,  there  must  be  some  binding 
contract  for  such  services,  which  might  be  enforced  by  the  maker  of  the 
note  if  the  payee  omitted  to  perform  the  services:  Hulse  v.  Hulse,  17  Com, 
B.  711. 

S.  Consideration  qf  Promise  by  Widow  to  Pay  Debt  Contracted  During  Coth 
erture. — At  common  law  a  married  woman  has  no  power  to  bind  herself  by 
contract.  Independently  of  statutory  exceptions,  a  married  woman  cannot 
be  bound  by  any  contract  expressly  made  by  her  during  her  coverture,  or  im- 
plied against  her  by  reason  of  matters  arising  during  the  same  time:  Whipple 
v.  Giles,  55  N.  H.  139;  Higgirn  v.  Peltzer,  49  Mo.  152;  Aultman  v.  Rxtsh,  26 
8.  C.  517.  She  is  not  bound  by  a  promissory  note  given  during  coverture, 
although  at  the  time  of  the  marriage  she  had,  by  inheritance,  both  real  and 
personal  estate,  unless  it  be  shown  that  such  estate  was  held  to  her  .sole  and 
separate  use,  and  that  the  promise  was  made  in  respect  to  that  estate:  Shan- 
non V.  Canney,  44  N.  H.  592;  and  see  Kantrowitz  v.  Pratlier,  31  Ind.  92;  99 
Am.  Dec.  587,  and  note  598;  Yale  v,  Dederer,  22  N.  Y.  450;  78  Am.  Dec. 
216,  and  note  226,  in  which  cases  and  the  accompanying  notes  thia  branclt 
of  the  subject  is  fully  considered. 

But  some  of  the  authorities  give  support  to  the  position  that  a  moral  obli- 
gation on  the  part  of  a  feme  covert  is  sufficient  to  uphold  her  promise  made 
after  the  removal  of  her  disability.  In  an  English  case,  such  promise  was 
held  to  be  binding:  Lee  v.  Mwjga-idge,  5  Taunt.  37;  an  1  see  Goulding  v. 
Davidson,  26  N.  Y.  604.  So,  a  feme  covert,  who  retained  counsel  in  a  suit 
prosecuted  by  her  for  a  divorce,  was  held  liable  to  him  for  his  fees,  upon  a 
promise  to  pay  made  by  her  subsequent  to  the  divorce.  The  previous  serv- 
ices for  her  benefit,  and  at  her  request,  would  constitute  a  moral  obligation 
sufficient  to  uphold  the  promise  made  after  the  removal  of  the  disability: 
Wilson  v.  Burr,  25  Wend.  386.  But  diiuctly  the  opposite  is  held  in  Mumck 
V.  Dodson,  76  Mo.  624;  43  Am.  Rep.  780,  and  see  note  thereto,  785.  So  it 
was  held  that  the  subsequent  promise  of  a  widow  to  pay  a  physician  for  pro- 
fessional  services  rendered  her  during  her  coverture  was  not  founded  upon 
a  sufficient  consideration:  Kenneily  v.  Martin,  8  Mo.  698.  So  where  a  wife 
whose  husband  had  deserted  her,  and  while  living  apart  from  him,  gave  lier 
note  for  necessaries  used  by  her  in  her  own  support,  the  note  was  held  void, 
and  that  her  promise  to  pay  it,  made  after  her  divorce  and  before  her  remar- 
riage, was  without  consideration  and  invalid:  Hayxoard  v.  Barker,  52  Vt. 
429;  36  Am.  Rep.  7G2,  and  see  note  764;  Hetherington  v.  Hixon,  46  Ala.  297. 
So  where  a  married  woman  borrowed  money,  it  was  held  that  a  promise 
matle  by  her  after  the  death  of  her  husband  to  repay  it  was  incapable  of 
having  vitality  or  binding  force  given  to  it,  without  some  new  and  valuable 
consideration:  AlnJier  v.  Martin,  43  Ind.  314.  But,  in  Pennsylvania,  the 
indebtedness  of  a  nianied  woman  is  thought  to  be  a  sufficient  consideration 
to  support  a  promise  made  by  her  after  the  coverture  is  removed:  See  Hewp' 
fiill  V.  McClimaiis,  24  Pa.  St.  367;  Brown  v.  Bennett,  75  Pa.  St.  420;  Trout  v. 
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McDonald,  83  Pa.  St.  144.  And  such  indebtedness  is  held  a  sufficient  con« 
sideration  to  support  an  obligation  under  seal  by  a  third  person  to  pay  it: 
Leonard  v.  Duffin,  94  Pa.  St.  218. 

It  was  held  by  the  Arkansas  court  that  the  contract  of  a  married  woman 
for  professional  services  in  obtaining  a  divorce  may  be  enforced,  upon  her 
express  promise  to  pay,  after  she  becomes  discovert,  without  any  new  or 
further  consideration  for  the  promise.  This  opinion  is  rested  upon  tha 
ground  that  the  promise  was  binding,  not  by  force  of  any  mere  moral  obli- 
gation resting  upon  her,  but  because  the  contract  or  agreement  made  durin  j^ 
coverture,  whereby  she  received  an  advantage,  and  the  other  party  suffered 
a  disadvantage,  was  of  such  a  nature  as  to  be  valid  and  binding  upon  her 
estate  as  t^feme  covert,  and  a  sufficient  consideration  to  uphold  her  promise 
aa  a  feme  sole:  Viser  v.  Bertrand,  14  Ark.  267,  273.  So,  the  doctrine  i» 
well  sustained  by  authority  that  when  necessaries  are  furnished  to  a  mar- 
ried woman  on  the  faith  of  her  separate  estate,  there  is  such  a  moral  obU> 
gation  to  pay  the  debt  as  will  support  an  action  at  law  on  a  promise  to  pay 
after  the  coverture  has  ceased:  Vance  v.  Wells,  8  Ala.  399;  Sherxmn  t.  San' 
ders,  59  Vt.  499;  69  Am.  Rep.  750;  and  see  Ooulding  v.  Davidson,  26  N.  Y. 
604;  Hubbard  r.  Bugbee,  55  Vt.  506;  45  Am.  Rep.  639;  Hubbard  ▼.  Bugbee, 
68  Vt.  172;  Rusling  v.  Busling,  47  N.  J.  L.  1.  And  the  contract  of  a  mar- 
ried  woman  to  pay  a  valid  debt  of  her  husband  out  of  her  separate  estate- 
creates  a  moral  obligation  which  is  held  sufficient  consideration  to  support 
a  bond  and  mortgage  for  the  same  debt  executed  after  her  husband's  death: 
Holden  v.  Banes,  140  Pa.  St.  63.  But  where  a  married  woman,  having  a 
separate  estate,  but  living  with  her  husband,  contracted  debts  without 
charging  them  specifically  on  her  estate,  and,  after  her  husband's  death, 
promised,  without  any  consideration,  to  pay  such  debts,  the  promise  was 
held  void:  Feltonv,  Reid,  7  Jones,  269.  At  common  law,  the  contract  of  a 
married  woman  is  void;  and  where  the  original  contract  entered  into  by  her 
is  in  itself  the  whole  consideration  upon  which  the  new  promise  rests,  if 
that  contract  was  wholly  void  it  alone  will  not  sustain  a  subsequent  promise 
to  fulfill  it:  Loyd  v.  Lee,  1  Strange,  94.  But  where  there  is,  beyond  the  void 
agreement,  a  moral  obligation  or  duty,  arising  from  benefit  received  or  other- 
wise, which  would  raise  an  implied  promise,  except  for  the  disability  to  make 
a  promise,  which  the  law  imposes,  a  promise  made  after  the  disability  ia 
removed  can  rest  upon  this  beneiit  and  duty  as  a  sufficient  consideration: 
Ooulding  v.  Davidson,  26  N.  Y.  004,  620.  Recognition  of  this  principle  will 
be  found  in  several  of  the  cases  above  cited.  It  was  held  that  a  subsequent 
promise  to  pay  a  debt  absolutely  void  under  the  statute  against  usury,  in 
force  when  it  was  contracted,  may  be  supported  upon  the  original  considera* 
tion:  FliylU  v.  Beed,  1  Hurl.  &  C.  702. 

6.  Sufficiency  of  Comideration  to  Support  Promise  Considered  in  Some  MisceU 
laneoiia  CnxM.  — See,  as  to  consideration  of  new  promise  n»de  by  infant nfter 
attaining  full  age,  Craig  v.  Van  Bebbei;  100  Mo.  584;  18  Am.  St.  Rep.  569, 
note  706.  In  this  note  the  subject  of  the  contracts  of  infants  ii  fully  and 
exhaustively  discussed. 

The  doctrine  tliat  a  moral  obligation  is  sufficient  to  support  an  undertaking 
to  pay  a  dclit,  which  cannot  be  collected  by  reason  of  the  intervention  of 
■ome  positive  law,  is  admitted  to  be  applicable  in  the  case  of  a  debt  barred 
by  a  judi^ment  But  such  a  debt  is  put  on  a  higher  footing  than  a  debt 
barred  by  the  statute  of  limitation-,  which  rociuires  no  greater  evidence  of 
a  promise  to  pay  it  than  a  distinct  and  unequivocal  adiniitsion  of  continued 
responsibility  for  it;  while,  to  enable  a  plaintiff  to  recover  a  debt  barred  by 
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a  juilgiixnit,  there  uiutbe  uot  ouly  aa  acknowledgment  of  the  debt,  but  a 
distinct  aiid  'ormal  piomis*  to  pay  or  allow  it:  Atiopach  v.  Brown,  7  Watts, 
139.  lu  a  recent  case,  a  moral  obligation  was  held  sufficient  to  support  an 
•ssiimptioa  to  pay  a  debt  barred  by  a  report  of  county  auditors,  which  was 
liroperly  tiled  aud  had  become  a  judgment,  aud  from  which  no  appeal  waa 
taken:  Stelbiiia  v.  County  of  Crav/oi-d,  92  Pa.  St.  '-'89;  37  Am.  Kep.  687. 
The  promise  was  none  the  less  binding,  because  it  was  made  to  the  clerk  of 
the  commissioners  and  the  county  treasurer:  Stebbin$  v.  County  of  Cravqford, 
92  Fa.  St.  289;  37  Am.  Rep.  687. 

It  is  au  elementary  rule  of  law  that  where  parties  get  all  the  considera- 
tiou  they  bargained  for,  they  cannot  be  heard  to  complain  of  the  want  or 
inadequacy  of  the  consideration:  Smock  v.  Pieraon,  68  Ind.  405;  34  Am. 
Rep.  269;  Neidefer  v.  Chnxlain,  71  Ind.  363;  36  Am.  Rep.  198;  CIdcago  etc 
U.  R.  Co.  V.  Derkea,  103  Ind.  620.  A  value,  however  small  or  nominal,  if 
given  or  stipulated  for  in  good  faith,  is,  in  the  absence  of  fraud,  sufficient 
to  support  an  action  on  the  contract  or  promise:  Judy  v.  Loudeiinan,  48 
Ohio  St.  562?  Pilkington  v.  Scott,  15  Mees.  &  W.  657;  Haigh  v.  Brooks,  10 
Ad.  &  E.  309,  320;  Whilffield  v.  McLeod,  2  Bay.  380;  1  Am.  Dec.  650.  A 
promissory  note  executed  in  consideration  of  a  father's  naming  a  child  after 
the  promisor,  and  in  pursuance  of  the  promisior's  agreement  that  if  the 
child  were  so  named  he  would  provide  for  its  education  aud  support,  is 
based  upon  a  sufficient  consideration:  Wolford  v.  Powers,  85  Ind.  294;  44 
Am.  Rep.  16;  and  see  Parks  v.  Francis,  50  Vt.  626;  28  Am.  Rep.  517. 
Abstinence  from  the  use  of  intoxicating  liquors  was  held  to  furnish  a  good 
consideration  for  a  promissory  note:  Limdell  v.  Roles,  60  Mo.  249;  21  Am. 
Rep.  395.  And  to  the  same  effect  is  Hamer  v.  Sidway,  124  N.  Y.  538;  21  Am. 
St.  Rep.  69.3.  In  the  latter  case  it  is  held  uot  essential  to  make  out  a  good 
consideration  for  a  promise  to  show  that  the  promisor  was  benefited  or  the 
promisee  injured.  A  waiver  on  the  part  of  the  latter  of  a  legal  right  is 
sufficient.  In  Cotoee  v.  Cornell,  75  N.  Y.  91,  31  Am.  Rep.  428,  a  note  for 
■ervices  was  sustained,  although  the  amount  was  twenty  thousand  dollars, 
and  very  greatly  in  excess  of  the  value  of  the  services:  See,  also,  Etirl  v. 
Peck,  64  N.  Y.  596.  It  is  stated^as  a  general  principle  that  if  one  contracts 
for  the  performance  of  an  act  which  will  afford  him  pleasure,  gratify  his 
ambition,  please  his  fancy,  or  express  his  appreciation  of  a  service  another 
has  done  him,  his  estimate  of  the  value  should,  in  the  absence  of  fraud,  be 
left  undisturbed:    Wolford  v.  Poweis,  85  lud.  294;  44  Am.  Rep.  16. 

Goods  furnished  to  a  third  party  at  the  maker's  request  are  held  to  con- 
stitute a  good  consideration  for  a  note  given  in  payment  for  the  goods: 
Ltpsmeier  v.  VeJulage,  29  Fed.  Rep.  175.  A  release  from  a  contract  to  marry 
is  a  good  consideration  for  a  promise  by  the  party  accepting  such  release  to 
pay  money  therefor:  Snell  v.  Bray,  56  Wis.  156.  Such  a  transaction  amounts 
to  a  subjtitution  of  one  contract  for  another,  the  consideration  of  the  original 
contract  being  the  consideration  for  the  substituted  contract:  Broum  v. 
Everhard,  52  Wis.  205.  An  agreement  by  one  to  discharge  a  person  in  his 
employ  is  a  sufficient  consideration  for  a  promise  by  another  to  pay  a  speci- 
fied sum  of  money  therefor,  and  is  not  -per  se  illegal:  In  re  Cater,  33  Minn. 
629.  An  equitable  consideration  is  held  sufficient  to  support  a  contract: 
Wills  V.  SoKs,  77  Ind.  1;  40  Am.  Rep.  279.  And  the  prorai^'e  of  a  husljand, 
who  has  borrowed  money  of  his  wife,  to  pay  it  to  her  children,  is  an  eqni- 
table  consideration  which  will  support  the  assignment  of  a  promissory  not* 
from  tlie  husband  to  one  of  the  children:  Proctor  v.  Cote,  104  lud-  373.  An 
•zpreas  promise  by  a  husband  to  his  wife  to  pay  her  money  to  help  to  sup- 
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port  her  and  their  child,  does  not  change  their  relative  rights  and  obliga- 
tions, and  is  not  supported  by  a  legal  consideration,  and  a  promissory  note 
given  for  the  same  purpose  to  the  wife,  or  to  a  third  party  for  her  benelit, 
18  within  tlie  same  principle:  Fuller  v.  Lumbett,  78  Me.  325.  And  a  bus- 
baud's  promise  during  coverture  to  pay  an  anteuuptial  debt  of  bis  wife,  in 
consideration  of  his  existing  lialjility,  creates  no  new  legal  liability,  but 
leaves  the  debt  and  the  parties  as  they  were  before:  Cole  v.  Shurtleff,  41  Vt. 
:^11;  98  Am.  Dec,  587. 

A  rule  sustained  by  the  weight  of  authority  is,  that  where  several  persona 
promise  to  contribute  to  a  common  object  desired  by  all,  the  promise  of  each 
is  a  good  consideration  for  the  promise  of  tlie  others,  and  cau  be  enforced 
by  suit  when  the  corporation  or  person  to  whom  the  subscription  runs  has 
incurred  obligations  on  the  faith  of  such  subscriptions,  and  has  complied 
with  the  conditions  upon  which  they  were  made:  Fremont  Bridge  Co.  v. 
FtUu-man,  8 Neb.  99,  103;  Homanv.  Steele,  18  Neb.  U52;  and  see  Freabyterian 
Church  V.  Coopei;  112  N.  Y.  517;  8  Am.  St.  Rep.  767,  and  note  771.  A 
subscription  becomes  a  contract  when  accepted  by  the  beneficiary,  and  is 
acted  upon  by  the  incurring  of  an  obligation  or  expenditure  of  money: 
University  of  Dei  Moines  v.  Livingston,  57  Iowa,  307,  311;  42  Am.  Rep.  42; 
McGabt  V.  O'Connvr,  69  Iowa,  134;  Caul  v.  Gibson,  3  Pa,  St.  416;  Methodist 
Church  V.  Oarvey,  53  111.  401;  5  Am.  Rep.  51.  And  a  mutual  subscription 
for  the  benefit  of  any  unincorporated  society  organized  for  a  lawful  purpose 
may  be  supported,  even  though  no  payee  is  named,  if  the  object  is  made 
definite  and  certain.  The  mutual  promise  of  the  subscribers  is  a  sufficient 
consideration:  Allen  v,  Duffie,  43  Mich.  1;  38  Am.  Rep.  1.59. 

A  promise  to  pay  a  debt  for  which  the  promisor  is  already  bound  does 
not  constitute  a  sufficient  consideration  to  support  a  contract:  Bitenour  v. 
Mathews,  42  Ind,  7;  Laboyteavx  v.  Sichjnrt,  103  Ind.  896.  And  a  promise 
generally  to  pay  on  request  what  the  promisor  was  liable  to  pay  on  request 
in  another  right  is  wiM  -  t  consideration  and  void:  Cole  v.  Shintleff",  41  Vt. 
311;  98  Am.  Dec.  587.  -  i  I  the  general  rule  is  that  an  agrevmenl  to  do,  or 
the  doing  of  that  which  one  is  already  bound  to  do,  constituCtts  no  considera- 
tion for  a  new  promise:  Vanderbilt  v.  Schreyer,  91  N,  Y.  392,  401;  Ayyet  ▼, 
Raiiroad  Co.,  52  Iowa,  478;  Schuler  v.  Mytou,  48  Kan.  2S2.  An  agreement 
by  a  creditor  to  release  a  debtor  will  constitute  a  valid  consideration  for  a 
contract:  Croicder  v.  Reed,  80  Ind.  1 ;  Kester  v.  Nulman,  6o  Ind.  100.  And 
if  there  be  a  dispute  between  parties,  and  the  claim  asserted  is  not  entirely 
grouudleas,  a  promise  to  forbear  the  prosecution  of  the  cLiim  is  founded  on 
a  sufficient  consideration:  Han-is  v.  CasxU'ly,  107  Ind.  158;  and  see  Luark 
v.  Malone,  34  Ind.  444;  Daris-son  v.  Ford,  23  W.  V'a.  617;  Brotcn  v.  Sloan,  6 
Watts,  421;  Lon<p-id<je  ▼.  Dorville,  8  Barn.  &  Al.l.  117.  But  where  a  claim 
is  entirely  without  foundation,  a  release  will  not  constitute  a  valid  consid" 
erAtiou:  fJanit  v.  Cassady,  107  Ind.  158;  Mmtin  v.  Block,  20  Ala.  309;  Nevt 
Hampshire  Sav.  Bank  v.  Colcord,  15  N.  H.  119;  41  Am.  Dec.  685.  The  re- 
lease of  a  party  from  the  performance  of  a  contract  constitutes  a  sufficient 
consideration  for  his  promise  to  account  with  the  other  party  for  moneys 
paid  by  the  latter  under  the  contract:  Cntter  v.  Cocftnine,  lltf  Mass.  408, 
The  release  by  one  party  to  a  contract  containing  mutual  stipnlations  is 
the  consideration  tor  the  release  by  the  other,  and  the  mutual  releiises  form 
the  consideration  for  the  new  i)romisc,  and  are  sufficient  to  give  it  full  h.cal 
effect:  Cutter  v.  Cochrane,  116  .Mass.  408;  KoUins  v.  .V.ir*A.  128  Mass.  116; 
Peny  v.  Bnckmnn,  33  V^t,  7;  McCreery  v.  Day,  119  N.  Y.  1;  16  Am.  St. 
Hep.  793;  Oregon  «U.  H.  R.  Co.  v.  ForraU,  128  N.  Y.  83;  MaMtfactuhwj  Co. 
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T.  BradUy,  105  U.  S.  175.  When  a  person  incurs  a  legal  lialnT'-.  as  I.y 
entering  into  a  contract  with  a  third  person,  the  liability  thereby  wi<.,ii  red  i* 
a  saflicient  consideration  to  support  a  promise  by  the  person  at  whose  reqn  st 
it  was  incurred.  If,  for  instance,  a  person  contracts  in  liis  own  uame  to 
purchase  property  upon  the  promise  by  another  to  provide  the  money  to  pay 
for  it,  the  consideration  is  sufficient  to  support  the  contract:  Skidmore  v. 
Bradford,  L.  R.  8  Eq.  134;  SteeU  v.  Steele,  73  Md.  477.  But  a  promise  of 
this  kind  ought  to  be  established  by  the  clearest  and  most  satisfactory  prooft 
Steeie  t.  SUeie^  75  Md.  477. 


Edwards  v,  Charlotte,  Columbia,  and  Augusta 
Eailroad  Company. 

[89  South  Carouna,  472.) 

SUBVACX  Watbk — Railroad  Embankment. — A  railroad  company  may  law» 
fully  protect  its  right  of  way  against  the  flow  of  surface  water  by  building 
an  embankment  thereon,  and  it  is  not  liable  in  damages  to  an  adjoining 
owner  whose  land  is  overflowed  from  an  accunuilatiou  of  surface  water 
caused  by  such  embankment. 

ScBFACK  Watbr — Rights  of  Railway  Company. — A  railroad  company  has 
the  same  rights  as  a  private  landowner  to  protect  its  right  of  way 
against  the  flow  of  surface  water. 

Henderson  Brothers  and  John  R.  Cloy,  for  the  appellants. 

Croft  and  Chafee  and  B.  L.  Ahney,  for  the  appellee. 

*■"  McIvER,  C.  J.  The  plaintiff,  who  is  a  married  woman, 
joining  her  husband  with  her  as  a  coplaintiff,  brings  this 
action  against  the  Charlotte,  Columbia,  and  Augusta  Rail- 
road Company  to  recover  damages  alleged  to  have  been  done 
to  her  property,  as  well  as  to  her  health,  by  reason  of  the 
obstruction  by  the  defendant  company  of  the  natural  flow  of 
surface  water  over  and  across  the  right  of  way  and  railroad 
track  of  defendant.  The  allegations  in  the  complaint  sub- 
stantially are,  that  some  time  in  the  year  1867  the  defend- 
ant company  constructed  its  railway  through  the  town  of 
Graniteville,  over  and  along  Canal  street  of  said  town,  run- 
ning north  and  south  parallel  with  Horse  creek,  a  natural 
watercourse,  on  the  west  of  the  railway;  that  plaintiff  is  the 
lessee  of  certain  premises  situate  at  the  northeast  corner  of 
Canal  street  and  Cottage,  the  latter  being  a  street  running  per- 
pendicular to  the  former;  that  on  the  eastern  side  of  the  town 
of  Graniteville  the  land  is  hilly,  and  gradually  slopes  toward* 
Horse  Creek,  and  that  the  surface  water,  which  would  accu- 
mulate on  the  eastern  side,  was  accustomed  to  flow,  in  part^ 
down  and   along  Cottage  street,  across  Canal  street,  to  said. 
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Horse  creek,  previous  to  the  construction  of  defendant's  road, 
and  for  some  time  afterwards,  without  injury  to  plaintiff's 
premises,  but  that  some  time  in  the  year  1878  "  the  defendant 
negligently,  unlawfully,  and  unnecessarily"  erected  a  large 
Bandbank  at  the  intersection  of  Canal  and  Cottage  streets, 
whereby  the  surface  water  was  forced  back  on  plaintiff's 
premises,  and  has. continued  to  maintain  and  increase  said 
sandbank. 

The  defendant  claims  that  the  sandbank  complained  of 
(which  was  constructed  on  defendant's  right  of  way)  was 
necessary  ***  to  protect  its  roadbed  and  right  of  way  from 
being  undermined  and  washed  away  by  the  flow  of  the  sur- 
face water,  and,  therefore,  its  construction  was  no  invasion  of 
the  legal  rights  of  the  plaintifif,  and  the  defendant  is  not  liable 
for  any  damages  which  plaintiff  may  have  sustained  by 
reason  of  such  obstruction  of  the  flow  of  the  surface  water. 
The  circuit  judge,  in  effect,  charged  the  jury  that  the  first 
question  for  them  to  determine  was  whether  the  construction 
of  the  sandbank  was  necessary  for  the  protection  of  defend- 
ant's roadbed  and  right  of  way,  and  if  so,  then  the  defendant 
was  not  liable.  The  jury,  under  this  instruction,  found  a 
verdict  in  favor  of  the  defendant,  and  judgment  being  entered 
thereon,  the  plaintiff"  appeals  upon  the  several  grounds  set 
out  in  the  record.  Under  the  view  which  we  take,  we  do  not 
deem  it  necessary  to  repeat  these  grounds,  for  the  whole  case, 
in  our  judgment,  turns  upon  the  inquiry  whether  there  waB 
any  error  in  the  instruction  thus  given  to  the  jury. 

It  is  not,  and  cannot  be,  denied  that  the  rule  in  regard  to 
interference  with  the  flow  of  surface  water  is  wholly  different 
from  that  which  prevails  in  regard  to  the  waters  of  a  natural 
watercourse.  We  shall,  therefore,  confine  our  attention 
entirely  to  the  rule  as  to  surface  water.  What  that  rule  is 
has  been  the  subject  of  debate  in  numerous  cases  in  the  other 
states,  many  of  which  we  have  examined  in  preparing  this 
opinion.  Some  of  the  states  have  adopted  what  is  known  as 
the  civil-law  rule,  while  others  seem  to  have  adopted  what  is 
designated  as  the  intermediate  rule,  while  others  again 
(a  majority  of  the  states,  as  is  said  in  a  note  to  Goddnrd  v. 
InhnhitantB  of  Harpswell,  30  Am.  St.  Rep.  391)  adhere  to  the 
rule  of  the  common  law.  In  this  state,  so  far  as  we  are 
informed,  there  is  no  adjudication  upon  the  subject,  for  what 
was  said  upon  the  suV)ject  by  the  late  Chief  Justice  Simpson 
was  "not  intended  as  a  final  adjudication,  and  conclusive  of 
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€aid  question  in  the  future,"  as  he  himself  expressly  said  in 
that  opinion,  but  simply  his  own  opinion  as  to  the  compar- 
ative merits  of  the  several  rules. 

But  in  view  of  the  express  declaration  of  the  law-making 
power,  as  embodied  in  section  27 3S  of  the  General  Statutes, 
we  *''*  feel  bound  to  declare,  in  the  absence  of  any  constitu- 
tional provision,  statute,  or  even  authoritative  decision  to  the 
contrary,  that  the  common-law  rule  must  still  be  recognized 
as  controlling  here,  for  that  section  expressly  declares  that: 
*'  Every  part  of  the  common  law  of  England  not  altered  by 
this  act,  nor  inconsistent  with  the  constitution  of  this  state 
and  the  customs  and  laws  thereof,  is  hereby  continued  in  full 
force  and  virtue  within  this  state  in  the  same  manner  as 
before  the  passage  of  this  act."  Under  the  common-law  rule 
surface  water  is  regarded  as  a  common  enemy,  and  every 
landed  proprietor  has  a  right  to  take  any  measures  necessary 
to  the  protection  of  his  own  property  from  its  ravages,  even  if 
in  doing  so  he  throws  it  back  upon  a  coterminous  proprietor 
to  his  damage,  which  the  law  regards  as  a  case  of  damnum 
absque  injuria^  and  affording  no  cause  of  action. 

This  rule  was  applied  in  a  case  very  much  like  the  present: 
Eowe  V.  St.  Paul  etc.  By.  Co.,  41  Minn.  384;  16  Am.  St.  Rep. 
706;  also  in  Cairo  etc.  R.  R.  Co.  v.  Stevens,  73  Ind.  278;  38 
Am.  Rep.  139;  O'Connor  v.  Fond  Du  Lac  etc.  Ry.  Co.,  52  Wis. 
526;  38  Am.  Rep.  753;  Johnson  v.  Chicago  etc.  R.  R.  Co.,  80 
Wis.  641;  27  Am.  St  Rep.  76.  See,  also,  Chadeayne  v.  Rob- 
inson, 55  Conn.  345,  3  Am.  St.  Rep.  55,  and  Abbot  v.  Kansas 
City  etc.  R.  R.  Co.,  83  Mo.  271,  53  Am.  Rep.  581,  in  which 
the  case  of  Shane  v.  Kansas  City  etc.  R.  R.  Co.,  71  Mo.  237, 
36  Am.  Rep.  480,  relied  upon  by  appellant,  as  well  as  the 
case  of  McCormick  v.  Kansas  City  etc.  R.  R.  Co.,  70  Mo.  359, 
So  Am.  Rep.  431,  are  commented  on  and  practically  over- 
ruled, so  far  as  the  question  now  under  consideration  is  con- 
cerned. These  cases,  as  well  as  many  others  which  might  be 
referred  to,  together  with  those  cited  by  respondent's  counsel 
in  his  argument,  abundantly  show  that  there  was  no  error  on 
the  part  of  the  circuit  judge  in  giving  the  instruction  com- 
plained of  to  the  jury. 

The  case  of  Staton  v.  Norfolk  etc.  R.  R.  Co.,  Ill  N.  C.  278, 
*eems  to  be  much  relied  upon  by  the  counsel  for  appellant. 
But  we  do  not  think  it  in  point.  The  question  there  was  dif- 
ferent from  that  presented  *'*  here,  and  the  discussion  was 
principally  devoted  to  an  inquiry  into  the  rights  acquired  by 
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a  railroad  company  from  the  exercise  of  its  right  to  condemn 
lands  under  the  power  of  eminent  domain,  with  which  we  are 
not  concerned  here.  Here  we  freely  and  fully  concede  the 
doctrine  laid  down  in  that  case — that  a  railroad  company  has 
no  higher  rights,  in  reference  to  the  treatment  of  surface  water» 
than  an  individual  land  proprietor;  and  that  is  as  far  as  that 
case  is  applicable  to  the  present.  Besides,  as  we  understand. 
North  Carolina  is  one  of  the  states  which  recognize  the  civil- 
law  rule  in  reference  to  surface  water,  and  hence  the  decisions 
in  that  state  would  afford  no  assistance  where  the  common- 
law  rule  prevails.  So,  too,  the  cases  of  Mills  v.  GreenviUe 
etc.  R.  R.  Co.,  13  S.  C.  97,  and  Wallace  v.  Columbia  etc.  R.  R. 
Co.,  34  S.  C.  66,  and  again  reported  in  37  S.  C.  335,  being 
cases  in  reference  to  natural  watercourses,  and  not  cases  of 
surface  water,  have  no  application  to  the  present  case.  Nor 
are  we  able  to  discover  any  thing  in  the  case  of  Gregory  v. 
Layton,  36  S.  C.  93,  31  Am.  St.  Rep.  857,  which  throws  any 
light  upon  our  present  inquiry. 

Under  the  view  which  we  have  taken,  the  other  grounds  of 
appeal  become  immaterial.  For  even  if  the  alleged  errors 
there  complained  of  were  well  founded,  the  result  reached 
would  not  have  been  afiFected.  Assuming,  as  we  must  do, 
that  the  jury  found  as  matter  of  fact  that  the  sandbank  com- 
plained of  was  necessary  for  the  protection  of  defendant's 
right  of  way  and  roadbed,  we  are  unable  to  see  how  the  in- 
structions complained  of  could  possibly  have  affected  the 
result.  We  may  add,  however,  that  we  see  no  error  in  any 
of  the  instructions  complained  of. 

The  judgment  of  this  court  is  that  the  judgment  of  the 
circuit  court  be  aflBrmed.       

Railroads— LiABiLiTT  For  Sorfacb  Watkrs— Embankmbnts.— The  fact 
that  a  railroad  company  raises  an  embankment  upon  its  own  land  which 
prevents  the  suriace  water  falling  and  running  upon  the  land  of  an  adjoin- 
ing owner  from  running  oflF  such  land,  and  causes  it  to  Hccumulate  thareoit 
to  its  damage,  Rives  to  the  latter  no  cause  of  action  against  the  former:  Mi$' 
»ouri  Pac  Ry.  Co.  ▼.  Renfro,  62  Kan.  237;  ante,  p.  344,  and  note. 
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Jenkins  v.  Richmond  and  Danville  R.  R.  Co. 

[39  BoTTTH  Carolina,  507.] 

Railroads — Fbllow-servants. — A  railroad  company  ia  not  liable  to  one 
of  its  agenti  for  an  injury  arising  from  the  negligence  of  another  com* 
petent  agent. 

JiASTBB  ASD  SbBVAHT— LlABILITT  FOR  NSQLIOBNCB  OT  FbLLOW-SBBTAMTS. 
A  master  who  uses  due  diligence  in  the  selection  of  competent  and 
trusty  servants,  and  furnishes  them  with  suitable  means  to  perform  the 
services  in  which  he  employs  them,  ia  not  answerable  to  one  of  them  for 
an  injury  received  in  oonsequenoe  of  the  carelessness  or  negligence  of 
another  while  both  are  employed  in  the  same  service. 

Railroads — Fellow-servants — Who  Abb.— A  conductor  on  a  freight  train 
and  an  assistant  fireman  on  a  following  freight  train,  both  belonging  to 
the  same  company,  are  fellow-servants,  and  take  the  risk  of  each  other's 
negligence. 

Master  and  Servant— Fbllow-sbbyants— Who  arb. — All  persons  em< 
ployed  under  one  principal  in  the  conduct  of  one  enterprise,  such  as 
operating  a  railroad,  are  the  servants  of  one  muter,  and  therefore  fellow- 
servants  of  each  other. 

Master  and  Sebvant— Fbllow-sbbvants— Rank  as  AnrsoTiNo. — Whether 
persons  engaged  in  the  same  employment  are  fellow-servants  or  not 
does  not  depend  upon  their  rank,  grade,  or  authority.  All  who  serve 
the  same  master,  work  under  the  same  control,  derive  authority  and 
compensation  from  the  same  sonrce,  are  engaged  in  the  same  general 
business,  though  in  different  grades  or  departments  of  it,  are  fellow-serv- 
ants who  take  the  ri^k  of  each  other's  negligence. 

Master  and  Servant — Fellow-servants — How  Determined. — Whether 
parties  are  fellow-servauts  is  not  to  be  deteriniued  by  the  rank  or  grade 
of  the  offending  or  injured  servant,  but  is  to  be  determined  by  the  ckar- 
acter  of  the  act  being  performed  by  the  offending  servant.  If  it  is  an 
act  that  the  law  implies  a  contract  duty  on  the  part  of  the  employer  to 
perform,  then  the  offending  employee  is  not  a  servant,  but  an  agent;  as 
to  all  other  acts  they  are  fellow-servants. 

Railroads — Fellow-servants. — A  railway  company  which  furnishes  a  safe 
track  and  competent  servants  is  not  liable  for  the  result  of  a  collision 
arising  from  its  track  being  temporarily  dangerous  at  the  time  by  the 
omission  of  its  servant  to  give  the  usual  and  necessary  notice  of  an 
obstruction  tliereon  to  a  fellow-servant  on  an  approaching  train,  which 
results  in  an  injury  to  such  fellow-.servant. 

A.  Crawford  and  Alston  and  PattoUy  for  the  appellant. 

B.  L.  Abney^  for  the  appellee. 

*®'  McGowAN,  J.  This  action  was  brought  by  the  plaintiff, 
an  employee  of  the  defendant,  for  the  recovery  of  damages 
sustained  by  him  through  the  negligence  of  the  defendant 
company.  The  case  came  on  for  trial  before  his  honor,  Judge 
Wallace,  and  the  defendant  company  interposed  an  oral 
demurrer  that  the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause   of  actiou   against   the   defendant.     The 
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judge,  without  stating  his  reasons,  sustained  the  demurrer 
and  dismissed  the  complaint.  From  this  order  the  plaintiff 
jippeals  to  this  court  upon  one  general  ground,  that  the  judge 
i;iiod  in  sustaining  the  demurrer. 

***  Upon  this  state  of  the  pleadings  the  facts  well  alleged 
must  be  assumed  to  be  true;  and  therefore  it  is  necessary  to 
set  out  the  important  allegations  made.  He  complains,  sub- 
stantially, as  follows:  "That  the  plaintiff,  John  H.  Jenkins, 
on  March  3,  1890,  at  the  time  of  committing  the  grievances 
hereinafter  complained  of,  was  in  the  employment  of  the 
defendant  as  an  assistant  fireman  upon  a  locomotive  engine, 
No.  135,  the  property  of  the  said  defendant,  driven  by  steam 
upon  its  road;  and  it  was  the  duty  of  the  defendant  to  pro- 
vide an  unobstructed  track  for  said  engine  running  upon  its 
track,  and  to  give  warning  of  any  obstruction  thereon  by 
placing  torpedoes  on  the  track,  and  signaling  said  engine  at  a 
distance  therefrom  remote  enough  to  enable  the  engineer  to 
avoid  a  collision  therewith,  by  the  employment  of  the  appli- 
ances used  in  stopping  engines,  trains,  etc.  That  on  the  said 
March  3,  1890,  while  the  plaintiff,  in  the  performance  of  his 
duty  as  aforesaid  on  the  locomotive  engine  No.  135,  was 
going  north  from  Columbia  over  the  defendant's  road,  and  at 
&  point  thereon  about  two  and  one-half  miles  from  said  city, 
there  were  standing  on  defendant's  track,  on  the  line  of  the 
Columbia  and  Greenville  railroad,  several  cars  in  charge  of  the 
conductor  of  the  train  from  which  they  had  broken  loose,  and 
which  had  preceded  by  fifteen  or  twenty  minutes  said  engine 
No.  135  in  its  progress  up  the  road  as  aforesaid. 

"That  the  defendant,  its  agents  and  servants  in  charge  of 
the  loose  cars  as  aforesaid,  not  regarding  their  duty,  conducted 
themselves  so  carelessly,  negligently,  and  unskillfully,  that 
they  failed  to  make  said  obstruction  known  to  those  in  charge 
of  the  approaching  engine  No.  135  in  time  to  stop  the  same, 
either  by  placing  torpedoes  on  the  track  or  by  signaling  the 
engineer  running  said  engine,  at  a  point  suflBciently  removed 
from  said  obstruction  wherein  it  was  possible  to  stop  said 
«ngine,  as  is  required  by  the  rules  and  regulations  governing 
the  running  of  engines  on  the  road  of  the  above-named  defend- 
ant. That  for  the  want  of  due  care  and  attention  to  the  duty 
devolving  upon  the  said  defendant,  its  agents  and  servants  as 
aforesaid,  at  the  time  and  place  aforesaid,  and  while  the  said 
loose  cars  were  in  the  use  and  service  of  said  defendant,  and 
in  charge  of  one  of  its  conductors  as  aforesaid,  on  the  truck 
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of  the  said  railroad,  •••  and  while  the  plaintiff  was  in  the 
performance  of  his  duty  in  the  capacity  as  aforesaid,  in  the 
service  of  said  defendant,  by  reason  of  the  carelessness,  neg- 
ligence, and  recklessness  of  the  said  defendant,  its  agents  and 
servants,  in  failing  to  give  proper  signals,  which  would  have 
stopped  the  approaching  engine  in  time  to  avoid  all  possibil- 
ity of  a  collision,  this  plaintiff,  to  save  his  life,  was  forced  to 
leap  from  said  engine  while  it  was  running  rapidly  over  said 
track,  just  before  it  reached  said  obstruction,  whereby  his 
arm  was  broken  at  the  wrist,  causing  a  permanent  injury; 
and  he  was  for  days  and  weeks  unable  to  work  at  all,  and 
can  never  perform  a  man's  full  share  of  manual  labor,  owing 
to  said  permanent  injury,  and  his  sufferings,  both  mental 
and  physical,  were  intense  and  continued  until  his  wound 
healed;  all  to  his  damage  nineteen  hundred  and  fifty  dollars." 
The  principles  upon  which  a  railroad  company  is  responsi- 
ble to  a  stranger  or  to  passengers  transported  for  a  consider- 
ation, are  reasonably  well  defined  and  understood  by  the 
profession.  But  a  corporation  must  of  necessity  act  through 
agents,  and  the  relations  between  the  ideal  existence  known 
as  the  corporation  and  its  own  employees  for  hire  are  not  at 
all  so  clear  or  well  defined.  On  the  contrary,  there  is  some 
confusion  and  much  difference  of  opinion  on  the  subject;  so 
much  so,  that  the  doctrines  as  to  "  fellow-servants"  and 
responsibility  for  tiieir  acts  have  been  characterized  by  a 
learned  judge  "as  a  perplexing  and  tangled  subject."  Since 
the  case  of  Murray  v.  South  Carolina  R.  R.  Co.,  1  McMull. 
385,  36  Am.  Dec.  268,  decided  by  our  then  court  of  errors  in 
1841 — the  first  of  our  cases  on  the  subject,  if  not  the  first  on 
the  American  continent — the  general  rule  has  been  consid- 
ered as  established  on  principle  and  policy,  "that  a  railroad 
company  is  not  liable  to  one  of  their  agents  for  an  injury 
arising  from  the  negligence  of  another  competent  agent." 
And  in  one  of  the  latest  and  fullest  publications  which  treats 
of  the  subject,  the  principle  is  stated  thus:  "The  general  rule 
resulting  from  considerations  of  justice  as  of  policy  is,  that 
he  who  engages  in  the  employment  of  another  for  the  per- 
formance of  specified  duties  and  services  for  compensation, 
takes  upon  himself  the  natural  and  ordinary  risks  and  perils 
incident  to  the  performance  of  t^uch  services.  **•  The  perils 
arising  from  the  carelessness  and  negligence  of  those  who  are 
in  the  same  employrjient  are  no  exceptions  to  this  rule;  and 
where  a  master  uses  due  diligence  in  the  selection  of  compe- 
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tent  and  trusty  servants,  and  furnishes  them  with  suitable 
means  to  perform  the  services  in  which  he  employs  them,  hfr 
is  not  answerable  to  one  of  them  for  an  injury  received  by~ 
him  in  consequence  of  the  carelessness  of  another,  while  both 
are  engaged  in  the  same  service The  rule  thus  estab- 
lished was  almost  universally  followed,  and  the  labor  of  the 
courts  since  has  been  in  properly  applying  it  and  determin- 
ing its  principal  limitations,"  etc.:  See  7  Am.  &  Eng.  Ency. 
of  Law,  823,  and  numerous  cases  cited. 

The  plaintiff  here  was  an  assistant  fireman  on  train  No.  2, 
injured,  as  alleged,  by  the  negligence  of  "the  agents  and  serv- 
ants" (without  indicating  which)  of  the  defendant  company 
on  another  train,  No.  1,  in  not  giving  timely  notice  of  certain, 
"loose  cars"  being  on  the  track  of  the  company;  and  he,  the 
plaintifiF,  claims  that  the  judge  committed  error  in  holding 
that  the  conductor  on  train  No.  1,  and  the  assistant  fireman, 
on  train  No.  2,  were  fellow-servants  in  the  sense  of  the  rule. 
The  employees  of  a  railroad  are  generally  numerous,  and: 
necessarily  divided  into  classes,  according  to  the  work, 
assigned  them.  But  all  of  the  persons  thus  employed,  under- 
one  principal,  in  the  conduct  of  one  enterprise,  such  as  oper- 
ating a  railroad,  are,  according  to  the  ordinary  meaning  of 
the  word,  servants  or  employees  of  one  principal,  and,  as  it 
would  seem,  "fellow-servants"  of  each  other. 

But  it  is  said  that,  by  successive  decisions  of  the  courts,  the 
rule  has  been  modified,  and,  according  to  the  limitationa 
imposed,  the  parties  here  were  not  technically  "  fellow-serv-^ 
ants."  After  some  conflict,  we  suppose  it  may  be  regarded 
as  settled  that,  whether  parties  are  "fellow-servants"  in  the 
sense  of  the  rule,  does  not  depend  upon  the  grade,  rank,  or 
authority  of  the  two  servants.  A  fireman  and  engineer  or 
conductor  are  "fellow-servants."  Judge  Cooley  states  that 
persons  are  "fellow-servants,  when  they  engage  in  the  same 
common  pursuit,  under  the  same  general  control":  Cooley  on 
Torts,  541.  Judge  Thompson,  in  his  work  on  Negligence^ 
announces  as  a  general  *'*  rule,  that  all  who  serve  the  same 
master  work  under  the  same  control,  derive  authority  and 
compensation  from  the  same  common  source,  are  engaged  in 
the  same  general  business,  though  it  may  he  in  difTurent 
grades  or  departments  of  it,  are  fellow-servants,  who  taJce  tlie 
risk  of  each  other's  negligence."  Or,  in  the  forcible  view  of 
Judge  Brewer,  lately  appointed  associate  justice  of  the  supreme 
court  of  the  United  States,  in  the  case  of  Hoxourd  v.  Denver  etc. 
AM.  ST.  &sr..  \oi.  XXXIX. -« 
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Ry.  Co.,  26  Fed.  Rep.  837  (1886):  "Neither  can  it  be  said 
that  Ryan  and  decedent  were  engaged  in  a  different  class  of 
work.  True,  they  were  on  different  trains,  and  at  the  time 
of  tlie  accident  had  no  opportunity  of  noticing  the  conduct 
of  each  other  until  too  late  to  prevent  the  collision.  But 
being  engaged  in  the  same  kind  of  service,  they  must  nat- 
urally have  been  often  thrown  into  contact,  and  had  ample 

opportunities  for  mutual  supervision He  who  engages 

in  train  service  knows  that  other  trains  besides  his  will  be 
running,  and  may  fairly  be  considered  as  contracting  to  take 
the  risk  of  the  negligence  of  the  employees  managing  such 
trains.  He  must  exj)ect  to  be  employed  now  on  one  train 
and  now  on  another,  to  be  thus  thrown  into  contact  with  the 
other  employees  in  that  service,  to  know  himself  what  is 
proper  care  in  such  work,  and  be  able  to  detect  any  evidence 
of  carelessness  on  the  part  of  those  in  like  service":  See  How- 
ard  V.  Denver  etc.  Ry.  Co.,  26  Fed.  Rep.  837;  Newport  Newt 
etc.  Co.  V.  Howe,  52  Fed.  Rep.  362;  Norfolk  etc.  R.  R.  Co.  v. 
Donnelly,  88  Va.  853  (1892). 

But  it  is  said  that  there  is  one  limitation  to  the  general  rule 
which  has  been  well  established,  and  it  is  this:  that  while 
the  question  as  to  whether  parties  are  fellow-servants  is  not 
to  be  determined  by  the  rank  or  grade  of  the  offending  or 
injured  servant,  "it  is  to  be  determined  by  the  character  of 
the  act  being  performed  by  the  offending  servant.  If  it  is  an 
act  that  the  law  implies  a  contract  duty  on  the  part  of  the 
employer  to  perform,  then  the  offending  employee  is  not  a 
servant,  but  an  agent;  but  as  to  all  other  acts  they  are  fellow- 
servants."  As  we  understand  it,  this  is  the  rule  which  has 
been  adopted  in  this  state:  See  Gvnter  v.  Graniteville  Mfg.  Co., 
18  S.  C.  *»«  270;  44  Am.  Rep.  573;  and  Calvo  v.  Charlotte 
etc.  R.  R.  Co.,  23  S.  C.  529;  55  Am.  Rep.  28.  In  these  cases 
the  chief  justice  announced  the  doctrine  as  follows:  "The 
true  question  is,  whether  the  person  in  question  is  employed 
to  do  any  of  the  duties  of  the  master.  If  so,  then  he  cannot 
be  regarded  as  the  fellow-servant  or  colaborer  of  the  operar 
tives,  but  is  the  representative  of  the  master,  and  any  negli- 
gence on  his  part  in  the  performance  of  the  duty  of  the  master 
thus  delegated  to  him  must  be  regarded  as  the  negligence  of 
the  master."  This  we  have  held  to  be  the  true  test;  and  the 
only  question  now  is,  whether  it  is  applicable  to  and  must  rule 
this  case. 

Let  us  see  what  is  the  proper  construction  of  this  limitation. 
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As  we  have  seen,  the  employees  of  a  railroad  company  are 
necessarily  divided  into  classes,  to  each  of  which,  in  the  divi- 
sion of  labor,  certain  specified  ordinary  duties  are  assigned, 
as  to  which  each  servant,  within  the  compass  of  his  employ- 
ment, in  one  sense,  is  the  representative  of  the  company.  Is 
it  the  intention  that  "the  duties  of  the  master"  referred  to  as 
changing  the  character  of  an  employee  into  that  of  master 
should  include  those  matters  of  ordinary  regulation  and  man- 
agement, or  only  those  original  and  essential  duties  implied 
by  the  contract  of  service;  such,  for  instance,  as  the  duty  of 
keeping  a  safe  and  sound  track,  furnishing  all  proper  appli- 
ances, con)petent  servants,  etc.?  But  be  this  as  it  may,  com- 
petent authority  has  indicated  the  following  as  "the  duties 
of  the  master"  referred  to,  viz:  to  furnish  suitable  machinery 
and  appliances,  and  keep  them  in  repair;  the  selection  and 
retention  of  sufficient  and  competent  servants,  and  the  estab- 
lishment of  proper  rules  and  regulations,  etc.  Under  the 
head  of  "  appliances"  is  understood  to  be  included  a  proper 
roadway,  or,  as  it  has  come  to  be  phrased,  "a  safe  track  and 
a  safe  place  to  work." 

Did  the  company  directly  or  indirectly  violate  any  of  these 
fundamental  contract  duties  in  this  case?  It  will  be  observed 
that  there  is  no  allegation  in  the  complaint  that  the  cars  were 
'*  loose"  on  the  track  from  any  fault  or  negligence  on  the  part 
of  the  servants  on  train  No.  1,  nor  any  distinct  allegation  as 
to  the  time  when  they  were  detached,  or,  indeed,  in  what 
manner  "*'  the  accident  occurred;  nor  is  there  any  allega- 
tion that  the  track  was  not  safe  or  sufficient,  or  that  there 
was  wanting  suitable  appliances  or  competent  servants.  As 
we  read  it,  the  only  allegation  of  fact  made  by  the  complaint 
was  one  not  of  commission,  but  of  omission — that  the  serv- 
ants on  train  No.  1  did  not  give  proper  signals,  which  would 
have  stopped  the  train  approacliing  in  time  to  avoid  the  col- 
lision. This  is  entirely  a  different  case  from  that  of  Cairo 
v.  Charlotte  etc.  R.  R.  Co.,  23  S.  C.  529,  55  Am.  Rep.  28,  wliere 
one  Wooten,  a  section  niaster  and  supervisor  of  the  track- 
laying  force,  disregarding  the  signal  carried  by  a  preceding 
train,  which  indicated  that  it  was  to  be  followed  by  another, 
did  not  wait  for  that  other  train,  hut  at  once  took  up  the 
track,  making  a  gap  in  the  road,  which  derailed  the  engine 
and  inflicted  the  injury  complnined  of.  It  thus  appears  that 
there  was  not  only  a  failure  to  furnish  a  safe  track,  but  really 
the  destruction  of  it.     The  facts  of  this  case  are  essentially 
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different;  and  we  may  adopt  as  applicable  to  this  the  state- 
ment of  a  learned  judge,  lately  made  in  one  of  the  numerous 
cases,  on  the  subject:  "So  far  as  the  place  and  machinery, 
both  were  safe.  There  is  no  pretense  that  the  track  was  not 
in  good  order,  or  that  the  engines  and  other  implements  for 
the  movement  or  control  of  the  train  were  not  suflBcieiit.  It 
will  not  do  to  say  that  because  Ryan's  engine  was  in  the  way 
and  collided  with  decedent's  train,  the  track  was  not  clear, 
and  therefore  the  master  had  failed  in  his  duty  of  providing 
a  '  safe  place'  for  the  employees  to  work  in  and  upon.  The 
negligent  use  by  one  employee  of  perfectly  safe  machinery 
will  seldom  be  adjudged  a  breach  of  the  master's  duty  of  pro- 
viding a  safe  place  for  the  employees.  Such  a  construction 
would  make  any  negligent  misplacement  of  a  switch,  any 
collision  of  trains,  even  any  negligent  dropping  of  tools 
about  a  factory,  a  breach  of  the  duty  of  providing  a  '  safe 
place.'  The  true  idea  is,  that  the  place  and  the  instruments 
must  in  themselves  be  safe,  for  this  is  what  the  master's  duty 
fairly  compels,  and  not  that  the  master  must  see  that  negli- 
gent handling  by  an  employee  of  the  machinery  shall  not 
create  danger,"  etc. 

We  cannot  doubt  that  the  employees  of  train  No.  1  and 
the  plaintiff  on  No.  2  were  fellow-servants  when  the  plaintiff 
***  jumped  and  broke  his  arm,  without  such  fault  or  negli- 
gence on  the  part  of  tlie  company  as  to  make  them  liable  for 
damages;  and,  therefore,  we  think  the  circuit  judge  com- 
mitted no  error  of  law  in  dismissing  the  complaint. 

The  judgment  of  this  court  is  that  the  judgment  of  the 
circuit  court  be  aflQrmed. 

Master  and  Servant — Who  Ark  Fellow-servaiits. — All  employees  of 
a  railroad  company  engaged  in  the  operating  service,  connected  with  the 
business  of  running  trains,  are  fellow-servants:  Louisville  etc.  By.  Co.  v. 
Petty,  67  Miss.  255;  19  Am.  St.  Rep.  304.  All  who  are  servants  of  a  com- 
mon master,  engaged  in  the  same  geneial  business,  subject  to  the  same  gen« 
eral  control,  and  paid  out  of  a  common  fund,  are  fellow-servants:  Oeoryia 
Pac  Ry.  Co.  v.  Davis,  92  Ala.  300;  25  Am.  St.  Rep.  47,  and  note;  Sherrin  v. 
St.  Joseph  etc  Ry.  Co.,  103  Mo.  378;  23  Am.  St.  Rep.  831,  and  note  with 
the  cases  collected;  Bier  v.  Jeffersonvilk  etc.  R.  R.  Co.,  132  Ind.  78;  Sullivan 
V.  New  York  etc  Ry.  Co.,  62  Conn.  209.  See,  also,  the  notes  to  Peterson  v. 
Chicago  etc.  Ry.  Co.,  11  Am.  St.  Rep.  569;  Richmond  etc.  Ry.  Co.  v.  Korment^ 
10  Am.  St.  Rep.  835;  Kroijg  v.  AtlanUi  etc.  R.  R.,  4  Am.  St.  Rep.  84;  Fittk 
V.  Central  Pac  R.  R.  Co.,  1  Am.  St.  Rep.  32;  and  McGuirh  v.  Shattuck,  ante, 
p.  454. 

Master  and  Servant — Fellow-servants — Rank  as  Affecting. — The 
liability  of  a  master  dependi  upon  the  character  of  the  act  in  the  perform- 
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ance  of  wliicli  the  injury  arises,  and  not  upon  the  grade  or  rank  of  the 
employee  whose  negligence  causes  it:  Eli  v.  Northern  Pae.  R.  R.  Co.,  1 
N.  Dak.  336;  26  Am.  St.  liep.  621,  and  note;  McEUigott  v.  Randolph,  61  Coun. 
157;  29  Am.  St.  Rep.  181,  and  note;  Geonjia  Pac.  Ry.  Co.  v.  Davis,  92  Ala, 
300;  25  Am.  St.  Rep.  47;  Leteis  v.  Scipert,  116  Pa.  St.  628;  2  Am.  St.  Rep. 
<531,  and  note.  Whether  or  not  two  persons,  at  a  given  time,  are  fellow- 
servants,  ia  not  a  question  of  rank:  Jrtstlrt  v.  Pei)tmflwnia  Co.,  130  Ind.  321; 
Daviea  v.  Southern  Pac.  Co.,  98  Cal.  19;  35  Am.  St.  Rep.  133,  and  note; 
McMaster  v.  Illinois  Cent.  R.  R.  Co.,  65  Miss.  264;  7  Am.  St.  Rep.  653,  and 
note. 

Master  and  Servant — Master'.s  Liabiutt  For  Neolioencs  or  Fbl- 
i:x>w-8ERVANT. — A  master  is  not  liable  for  injuries  personally  sufiFered  by  bia 
servant  through  the  negligence  of  his  fellow-servanta  while  engaged  in  % 
common  employment,  unless  the  master  was  negligent  in  securing  an  in- 
competent servant:  Harrison  v.  Detroit  etc  R.  R.  Co.,  79  Mich.  409;  19  Am. 
St  Rep.  180,  and  note;  Williamt  v.  Missouri  Pac  Ry.  Co.,  109  Mo.  475; 
Higgins  v.  Missouri  Pac  Ry.  Co.,  104  Mo.  413.  The  general  rule  is,  that  a 
master  is  not  answerable  to  a  servant  for  injuries  inflicted  on  him  by  the 
negligence  of  another  servant  in  the  same  common  employment,  and  not 
traceable  to  the  negligence  of  the  master:  Fisk  v.  Central  Pae.  R.  R.  Co.,  72 
CaL  38;  1  Am.  St.  Rep.  22,  and  note;  TheUman  v.  Moelkr,  73  Iowa,  108;  6 
Am.  St.  Rep.  663,  and  note;  Wilson  v.  Dunreath  etc  Quarry  Co.,  77  Iowa, 
429;  14  Am.  St.  Rep.  304,  and  note;  Rosa  v.  Walker,  139  Pa.  St  42;  23  Am. 
St  Rep.  160,  and  note;  Long  v.  Coronado  R.  R.  Co.,  96  Cal.  269;  Barlow  v. 
Standard  Steel  Casting  Co.,  154  Pa.  St.  130;  Snyder  ▼.  Viola  Mining  etc  Co., 
2  Idaho,  771;  Mensch  v.  Pennsylmnia  R.  R.  Co.,  160  Pa.  St  698;  Thyng  ▼. 
Fikhburg  R.  R.  Co.,  156  Mass.  13;  32  Am.  St  Rep.  425.  See,  farther,  the 
extended  note  to  Adam*  r.  Iron  Cl\ft  Co.,  18  Am.  St  B«p.  466. 
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Wells  v.  Pennington  County. 

(  2  SoTJTH  Dakota,  1.] 

PlTBLio  Lawds— Highways  Thekeon.— The  act  of  Congress  providing  "that 
a  right  of  way  for  the  construction  of  highways  over  public  laads  not 
reserved  for  public  use  is  hereby  granted,"  and  the  act  of  the  legis* 
latare  of  this  state  declaring  that  all  section  lines  shall  be  and  are 
public  ways  as  far  as  practicable,  and  that  the  public  highways  along 
section  lines  shall  be  sixty-six  feet  wide,  taken  from  each  side  of  such 
lines,  together  constitute  as  to  lands  along  the  section  lines  an  express 
public  grant  and  dedication  for  highway  purposes,  and  a  subsequent 
settler  upon,  and  purchaser  of,  such  land  receives  his  title  in  subordina* 
tion  to  the  right  of  the  public  to  use  the  land  adjacent  to  the  section 
lines  as  a  public  highway. 

Pdblio  Lands,  Grant  of,  From  What  Laxocaoe  Implied. — ^The  words 
in  an  act  of  Congress,  "the  right  of  way  for  the  construction  of  high- 
ways over  public  lands  not  reserved  for  public  use  is  hereby  granted," 
import  an  immediate  transfer  of  interest,  not  a  promise  to  transfer  in 
the  future,  and  when  highways  are  located  by  competent  authority  or 
by  public  use,  the  dedication  takes  efifect  by  relation  as  of  the  date  of 
the  act. 

Obaiits,  Parties  to. — The  Public  is  an  ever-existing  grantee  capable  of 
taking  dedications  for  public  use.  Therefore,  a  general  grant  of  a  right 
of  way  over  public  lands  for  highway  purposes  cannot  be  avoided  for 
want  of  a  grantee. 

Public  Lands. — Settlement  on  the  Public  Lands  Confebs  No  Riohts 
as  against  the  government  or  its  grantees. 

Public  Lands. — A  Setpler  on  the  Public  Lands  Acquires  No  Vested 
Riohts  Thkrein  until  he  has  entered  the  same  at  the  proper  land- 
office,  and  obtained  a  certificate  of  entry.  Before  then  the  land  is  sub- 
ject to  the  absolute  disposing  power  of  Congress. 

Charles  W.  Brown,  staters  attorney  of  Pennington  county,  and 
William  Gardner,  for  the  appellant. 

Chauncey  L.  Wood,  for  the  respondent. 
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*  Bennett,  J.  This  action  was  brought  by  appeal  to  the 
circuit  court  of  Pennington  county  from  the  decision  of  the 
board  of  county  commissioners  of  said  county,  rejecting 
plaintiff's  claim  for  damages  filed  with  said  board.  The 
complaint  alleges  that  on  the  first  day  of  April,  1885,  the 
county  of  Pennington,  by  one  John  P.  McElroy,  a  road  super- 
visor of  said  county,  without  notice  or  other  legal  proceedings 
took  and  appropriated  the  private  property  of  the  plaintiff 
for  public  use,  to  wit,  certain  lands  lying  along  the  regularly 
surveyed  section  lands,  for  a  public  highway,  and  on  account 
of  the  taking  and  appropriation  of  said  lands  the  plaintiff  is 
damaged  in  the  sum  of  four  hundred  dollars.  The  complaint 
further  alleges  that  at  the  time  of  said  appropriation  the 
plaintiff  had  not  received  a  patent  from  the  United  States 
for  the  land  so  taken,  but  afterwards,  on  the  sixth  day  of 
November,  1886,  he  did  receive  his  patent,  and  on  the  twenty- 
first  day  of  January,  1887,  he  duly  asserted  his  claim  for 
damages  on  account  of  such  taking  and  appropriation  of  his 
property.  The  defendant  answered,  denying  all  the  allega- 
tions of  the  complaint;  and  for  a  further  answer  alleged: 
1.  That  plaintiff,  prior  to  the  filing  of  the  complaint,  had 
conveyed  by  warranty  deed  to  one  George  Hunt  all  of  the 
premises  so  alleged  to  have  been  taken,  and  that  he  did  not, 
either  in  the  warranty  deed  or  otherwise,  reserve  or  except  to 
himself  any  claim  or  demand  for  damages  by  reason  of  said 
land  being  taken  or  used  for  a  public  highway;  2.  That  the 
tracts  of  land  in  question  were  first  surveyed  by  the  United 
States  in  July  and  August,  1879,  and  the  oflBcial  plat  filed  in  the 
proper  land-office  of  the  United  States  on  the  eighteenth  day 
of  February,  1880,  and  prior  to  that  time  they  were  uiisur- 
veyed  public  lands  of  the  United  States.  That  the  plaintiff 
first  settled  on  these  lands  on  the  twenty-eighth  day  of  Jan- 
uary, 1879,  and  on  the  sixteenth  day  of  June,  1883,  made 
his  final  proof  to  establish  his  right  thereto  under  the  pre- 
emption laws  of  the  United  States,  •  and  received  his  final 
receipt.  That  the  private  property  of  plaintiff,  alleged  to 
have  been  taken  or  appropriated  by  the  defendant  for  public 
highways,  consisted  of  certain  strips  of  land  thirty-three  feet 
wide,  situated  on  each  side  of  section  lines,  lying  and  being 
along  and  between  the  said  sections,  which  said  strips  and 
section  lines  are  practicable  jjuhlic  highways  or  roads,  and 
are  now,  and  at  all  times  since  the  first  day  of  April.  1885, 
have  been,  used  and  traveled  by  the  general  public.     On  the 
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twenty-ninth  day  of  March,  1890,  the  issues  were  tried  by  a 
jury,  verdict  rendered  for  the  plaintiff,  damages  assessed  at 
two  hundred  and  seventy-five  dollars,  and  judgment  entered. 
A  motion  for  a  new  trial  was  made  and  overruled,  an  appeal 
was  perfected,  and  a  large  number  of  errors  were  duly  as- 
signed. Upon  the  trial  it  was  stipulated  and  agreed  that 
the  allegations  of  the  complaint  and  the  facts  set  forth  in  the 
affirmative  defenses  of  the  defendant  were  true,  except  the 
allegation  of  damages  set  forth  in  tlie  complaint.  The  evi- 
dence introduced  was  upon  the  question  of  damages  only. 

The  defendant  and  appellant  relies  upon  but  two  proposi- 
tions for  a  reversal:  1.  That  the  complaint,  taken  in  connec- 
tion with  the  allegations  of  the  affirmative  defenses,  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action;  2.  That 
if  the  facts  proved  constitute  a  cause  of  action  on  the  part  of 
plaintiff,  the  errors  of  law  committed  by  the  court  below 
entitle  appellant  to  a  new  trial.  Section  2477  of  the  Revised 
Statutes  of  the  United  States,  enacted  in  1866,  and  in  force 
at  the  time  of  the  alleged  appropriation,  provides  "  that  the 
right  of  way  for  the  construction  of  highways  over  public 
lands  not  reserved  for  public  use  is  hereby  granted."  Sections 
1189  and  1191  of  the  Compiled  Laws,  enacted  prior  to  Feb- 
ruary 17,  1877,  provide  "  that  all  section  lines  shall  be,  and 
are  hereby,  declared  public  highways  as  far  as  practicable." 
"  The  public  highways  along  section  lines,  as  declared  by 
section  1189,  shall  be  sixty-six  feet  wide,  and  shall  be  taken 
equally  from  each  side  of  said  lines,  unless  changed  as  pro- 
vided in  the  preceding  section."  The  contention  of  the 
appellant  is,  that  the  act  of  Congress  above  quoted  freely 
grants  the  right  of  way  over  the  public  lands  for  highway 
purposes;  that  the  terms  thereof  *  may  be  accepted  by  the 
public,  or  by  any  state,  territory,  or  municipality  authorized 
to  legislate  for  the  public  in  the  matter  of  highways;  that  the 
congressional  act  is  full  and  sufficient  authority  for  the 
passage  of  the  territorial  law;  and  that  the  two  laws  consti- 
tuted, as  to  lands  along  the  section  lines,  an  accepted  public 
.^ant,  or  dedication  of  the  same,  for  highway  purposes,  prior 
in  time  to  the  acquisition  by  the  plaintiff  of  any  vested  inter- 
est in  such  land. 

The  respondent  contends  that  the  grant  contained  in  said 
section  2477  of  the  Revised  Statutes  of  the  United  States  is 
not  an  absolute  grant,  but  is  in  the  nature  of  a  general  offer 
by  the  general  government,  which  becomes  operative  as  a 
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grant  only  when  its  terms  are  complied  with  by  such  munici- 
palities as  the  law  clothes  with  the  right  to  construct  public 
highways.  The  territorial  enactments,  as  set  forth  in  sections 
1189  and  1191  of  the  Compiled  Laws,  were  not  an  acceptance 
of  the  grant,  for  the  territory  of  Dakota  was  not  clothed  with 
authority  to  construct  highways.  These  contentions  present 
two  questions  for  determination:  1.  Was  the  congressional 
act  a  present,  absolute  grant  or  dedication,  without  reserva- 
tion or  exception,  freely  granting  the  right  of  way  over  the 
public  lands  for  the  construction  of  highways?  2.  Were  the 
terms  of  the  grant  accepted  by  the  provision  of  the  territorial 
law  declaring  all  section  lines  to  the  extent  of  thirty-three 
feet  on  each  side  thereof  to  be  public  highways,  as  far  as 
practicable?  The  language  of  section  2477  of  the  Revised 
Statutes  of  the  United  States  indicates  a  grant  in  prsesentu 
Its  words,  "  the  right  of  way  for  the  construction  of  high- 
ways over  public  lands  not  reserved  for  public  use  is  hereby 
granted,"  import  an  immediate  transfer  of  interest,  not  a 
promise  of  a  transfer  in  the  future.  As  to  the  intent  of  Con- 
gress in  this  enactment  granting  the  right  of  way  to  cross  the 
public  lands,  there  can  be  no  reasonable  doubt.  The  object 
of  the  grant  was  to  enable  the  citizens  and  residents  of  the 
states  and  territories,  where  public  lands  belonging  to  the 
United  States  were  situated,  to  build  and  construct  such  high- 
ways across  the  public  domain  as  the  exigencies  of  their 
localities  might  require,  without  making  theniselves  liable  as 
trespassers.  And  when  the  location  of  the  highway  and 
roads  ''  was  made  by  competent  authority,  or  by  public  use, 
the  dedication  took  effect  by  relation  as  of  the  date  of  the 
act;  the  act  having  the  same  operation  upon  the  lines  of  the 
road  as  if  specifically  described  in  it.  Justice  Field,  in 
the  case  of  Missouri  etc.  Ry.  Co.  v.  Kansas  etc.  Ry.  Co.,  97  U.  S. 
497,  says:  "  It  is  always  to  be  borne  in  mind,  in  construing 
a  congressional  grant,  that  the  act  by  which  it  is  made  is  a 
law  as  well  as  a  conveyance,  and  that  such  effect  must  be 
given  to  it  as  will  carry  out  the  intent  of  Congress.  That 
intent  should  not  be  defeated  by  applying  to  the  grant  the 
rules  of  the  common  law,  which  are  properly  applicable  only 
to  transfers  between  private  parties.  To  the  validity  of  such 
transfers  it  may  be  admitted  tiiat  there  must  exist  a  present 
power  of  identification  of  the  land;  that  when  no  such  power 
exists,  instruments,  with  words  of  present  grant,  are  operative, 
if  at  all,  only  as  contracts  to  convey.     But  the  rules  of  com- 
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XDon  law  must  yield  in  this,  as  in  all  other  cases,  to  the  l<'gis> 
lative  will."  The  grants  by  the  United  States  of  land  to  aid 
in  the  construction  of  railroads  are  in  many  respects  analogous 
to  this  enactment.  While  in  these  grants  the  fee  to  the  land 
was  intended  to  be  transferred  to  the  railroad  companies  by 
their  grants,  and  the  act  under  consideration  is  only  a. dedi- 
cation or  giving  a  right  of  way,  yet  the  principles  governing 
the  construction  of  the  words  "  is  hereby  granted  "  are  the 
same. 

The  courts  of  the  United  States  have  made  many  adjudica- 
tions, holding,  when  these  words  are  used  in  an  act  of  Con- 
gress transferring  a  right  or  a  fee,  that  the  grant  takes  effect 
as  of  the  date  of  the  act.  In  the  case  of  Leavenworth  etc.  R.  R, 
Co.  V.  United  States,  92  U.  S.  733,  the  language  of  the  act 
which  was  being  construed  by  the  court  was:  "There  be  and 
is  hereby  granted  to  the  state  of  Kansas."  In  reference  to  it 
the  court  said:  "It  creates  an  immediate  interest,  and  does  not 
indicate  a  purpose  to  give  in  the  future.  'There  be  and  is 
hereby  granted'  are  words  of  absolute  donation,  and  import 
a  grant  in  prsesenti.  This  court  has  held  that  they  can  have 
no  other  meaning,  and  the  land  department,  on  this  inter- 
pretation of  them,  has  administered  every  previous  grant." 
The  case  of  St.  Joseph  etc.  R.  R.  Co.  v.  Baldwin,  »  103  U.  S. 
428,  was  an  action  by  Baldwin  to  recover  of  the  St.  Joseph 
and  Denver  City  Railroad  Company  damages  for  entering 
upon  his  lands  in  Nebraska,  and  appropriating  in  the  con- 
struction of  its  road  a  strip  two  hundred  feet  in  width  and 
two  hundred  rods  in  length.  The  company  claimed  a  right 
of  way  over  the  land  of  that  width,  under  an  act  of  Congress 
of  July  23,  1866,  which,  among  other  provisions,  provided 
"that  the  right  of  way  through  the  public  lands  be,  and  the 
same  is  hereby,  granted  to  the  said  St.  Joseph  and  Denver 
City  Railroad  Company,  ....  for  the  construction  of  a  rail- 
road ....  to  the  extent  of  one  hundred  feet  in  width  on  each 
side  of  said  road  where  it  may  pass."  When  the  grant  was 
made  by  Congress,  the  land  claimed  by  Baldwin  was  vacajit 
and  unoccupied  land  of  the  United  States.  But  the  line  of  the 
road  over  it  was  not  definitely  located  until  October,  1871. 
Baldwin  acquired  whatever  right  he  had  to  the  land  in  Octo- 
ber, 1869.  The  company's  contention  was  that  Baldwin  took 
the  land  subject  to  its  right  of  way,  but  he  contended  that 
the  grant  of  the  right  of  way  took  effect  only  from  the  date  at 
which  the  company  filed  its  maps,  designating  the  route,  with , 
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the  secretary  of  the  interior.  With  these  contentions  the  case^ 
came  before  the  supreme  court  of  the  United  States.  Iiv 
deciding  the  case,  Justice  Field  says:  "The  language  of  the 
act  here,  and  of  nearly  all  congressional  acts  granting  land?, 
is  in  terms  of  a  grant  in  praesenti.  The  act  is  a  present  grant. 
'There  is  hereby  granted*  are  the  words  used,  and  they 
import  an  immediate  transfer  of  interest,  so  that  when  a 
route  is  definitely  fixed,  the  title  attached  from  the  date  o 
the  act.  The  grant  of  the  right  of  way  by  the  sixth  sectiou 
contains  no  reservations  or  exceptions.  It  is  a  present,  abso- 
lute grant,  subject  to  no  conditions  except  those  necessarily 
implied — such  as  that  the  road  shall  be  constructed  and  used 
for  the  purposes  designed.  Nor  is  there  any  thing  in  the 
policy  of  the  government  with  respect  to  the  public  lands 
which  would  call  for  any  qualification  of  the  terms.  Tiiose 
lands  would  not  be  the  less  valuable  for  settlement  by  a  road 
running  through  them.  On  the  contrary,  their  value  would 
be  greatly  enhanced  thereby We  see  no  reason,  there- 
fore, for  not  giving  to  the  words  of  present  grant,  •  with 
respect  to  the  right  of  way,  the  same  construction  which  we 
should  be  compelled  to  give,  according  to  our  repeated  deci- 
sions, to  the  grant  of  lands,  had  no  limitations  been  expressed. 
We  are  of  opinion,  therefore,  that  all  persons  acquiring  any 
portion  of  the  public  lands  after  the  passage  of  the  act  in 
question  took  the  same  subject  to  the  right  of  way  conferred 
by  it  for  the  proposed  road."  The  same  conclusions  have 
been  reached  and  followed  by  the  land  department  of  the 
United  States:  See  1  Lester's  Land  Laws,  p.  549,  No.  578; 
Hall  v.  State^  2  Copp's  Public  Land  Laws,  1048;  Cuahing  v. 
State,  4  Dec.  Dep.  Int.  415;  9  Op.  Att.  Gen.  254;  Wright  v. 
Roseherry,  121  U.  S.  503.  The  same  views  have  been  expressed 
by  the  supreme  courts  of  several  of  the  states:  See  Fletcher '9. 
Pool,  20  Ark.  100;  Ringo  v.  Rotan,  29  Ark.  56;  Owem  v.  Jack- 
eon,  9  Cal.  322;  Keman  v.  Griffith,  27  Cal.  87;  Sacravirnto 
Valley  Reclarvation  Co.  v.  Cook,  61  Cal.  341;  Allison  v.  Half- 
acre,  11  Iowa,  450;  Campbell  v.  Wortman,  58  Mo.  258;  Gatton 
V.  Stott,  5  Or.  48;  Keller  v.  Briclcey,  78  111.  133.  The  foregoing 
were  cases  of  grants  to  railroad  companies,  but,  as  remarked 
by  Field,  J.,  in  Missouri  etc.  Ry.  Co  v.  Kansas  etc.  Ry.  Co.,  97 
U.  S.  497,  the  principles  therein  enunciated  are  applicable  to 
all  similar  congrepsionnl  grants.  Nor  is  there  any  thing  in  the 
policy  of  the  federal  governn)ent  with  respect  to  the  public 
lands  which  would  call  for  any  qualification  of  the  terms  of 
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the  grant.  The  public  lands  would  not  be  made  any  less  val- 
uable for  settlement  by  a  law  of  Congress  authorizing  the 
locating  of  highways  on  the  public  domain;  but,  on  the  con- 
trary, their  value  would  be  enhanced.  Such  roads  facilitate 
the  settlement  of  the  country,  and  benefit  neighborhoods,  and 
in  both  particulars  further  the  general  policy  of  the  govern- 
ment. 

But  we  are  met  by  the  contention  of  respondent  that  the 
act  of  Congress  dedicating  the  right  of  way  across  the  public 
land  is  not  an  absolute  grant,  but  is  in  the  nature  of  a  gen- 
eral order  to  the  public,  which  takes  effect  and  only  becomes 
operative  as  a  grant  when  its  terms  are  accepted.  This 
proposition,  without  doubt,  rests  on  the  elementary  principle 
that  a  grant,  like  any  other  contract,  must  have  two  parties 
— a  *®  grantor  and  a  grantee — and  an  oflfer  not  accepted  con- 
stitutes no  contract.  The  parties  to  a  dedication  are  the 
owners  and  the  public;  and  it  must  be  remembered  that  the 
public  is  an  ever-existing  grantee,  capable  of  taking  dedica- 
tions for  public  uses,  and  its  interests  are  a  sufficient* con- 
sideration to  support  them.  It  may  be  unnecessary  to  cite 
authorities  upon  this  generally  conceded  rule,  but  we  will  take 
the  liberty  of  doing  so,  even  at  the  risk  of  being  prolix:  Warren 
V.  Town  of  Jacksonville,  15  111.  240;  Cincinnati  v.  White,  G 
Pet.  431;  Maywood  County  v.  Village  of  May  wood,  118  111.  61. 
It  may,  however,  be  admitted  that  the  right  acquired  by  the 
territory  or  the  public  was  necessarily  imperfect  until  the 
land  accepted  for  highways  was  surveyed,  and  capable  of 
identification;  but  when  the  land  was  surveyed,  and  the 
various  section  lines  were  designated  to  be  public  highwiiya 
as  far  as  practicable,  the  right  of  the  territory  attaclied  to 
them  for  that  purpose,  and  took  effect  as  of  the  date  of 
the  territorial  law:  Wisconsin  etc.  R.  R.  Co.  v.  Price  County, 
133  U.  S.  496.  The  act  of  Congress  giving  the  right  of  way 
for  the  construction  of  highways  over  public  lands,  and  the 
territorial  law  declaring  all  such  lines,  as  far  as  practicable, 
to  be  public  highways,  and  designating  such  highways  to  be 
eixty-six  feet  wide,  are  notice  to  all  persons  filing  on  public 
lands,  sul^sequent  to  the  passage  of  these  laws,  that  they  take 
them  subject  to  the  right  of  way  for  highway  purposes,  if 
euch  section  lines  are  found  to  be  practicable  for  that  pur- 
pose. In  the  case  before  us  we  are  not  called  upon  to  con* 
fltrue  the  limitation,  exception,  or  effect  of  the  words  "if 
practicable,"  to  be  found  in  the  territorial  enactment,  because 
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the  record  shows  that  upon  the  trial  of  the  action  it  was 
expressly  stipulated  as  a  part  of  the  facts  upon  which  the 
case  should  be  heard  that  this  particular  strip  of  land  was 
on  or  about  the  twenty-first  day  of  April,  1885,  duly  opened 
by  the  proper  authority  as  a  public  highway,  and  that  ever 
since  that  time  it  has  been  so  used  and  traveled  upon  as  a 
public  highway  by  the  general  public,  thus  establishing  by 
express  stipulation  of  the  parties  that  it  is  and  was  practic- 
able as  such  highway.  The  respondent  further  contends 
that  the  territorial  legislative  act  **  cannot  be  considered  as 
an  acceptance  of  the  congressional  grant,  because  the  terri- 
tory of  Dakota  was  not  clothed  with  authority  to  construct 
highways,  and  that  a  legislative  enactment  cannot  amount 
to  the  construction  of  a  road  or  highway.  The  congressional 
act  does  not  imply  in  its  grant  that  the  grantee  shall  be  con- 
structor of  the  highway.  It  grants  the  right  of  way  only. 
It  does  not  say  how  or  by  whom  they  may  be  constructed. 
The  right  to  construct  highways  over  the  public  land  is  what 
is  given  and  granted,  and  that  right  is  not  restricted  by  the 
manner  or  mode  of  construction.  The  territorial  law  located 
the  highways  upon  all  public  lands  upon  the  section  lines, 
and  this  public  grant  or  dedication  was  so  accepted,  and 
became  valid  as  against  the  government,  and  therefore  valid 
as  against  its  subsequent  grantee,  who  must  take  the  land 
subject  to  this  right.  The  title  to  the  land  is  not  taken  away. 
It  is  merely  the  right  to  pass  over  and  use  it  for  roads  and 
highways  when  found  practicable.  If  not  so  found  by  com- 
petent authority,  the  grantee  of  the  government  holds  the 
lands  divested  of  this  right. 

It  is  further  contended  that  wlien  private  property  is  taken 
for  public  use,  just  compensation  must  be  made  to  the  owner. 
This  proposition  is  undoubtedly  true.  But  at  the  time  of  the 
location  of  the  highway  in  question,  was  the  hind  over  which 
it  was  located  the  property  of  the  respondent?  We  think  not. 
The  act  of  Congress  granting  the  right  of  way  over  public  lands 
for  highways  was  passed  in  18G6.  The  code  of  1877,  contain- 
ing the  section  line  statute,  was  passed  at  the  session  of  the 
legislature  beginning  January  9,  1877,  and  closing  February 
17,  1877.  The  Indian  title  to  the  Black  Hills  country,  in 
which  the  land  in  questioti  is  situated,  was  relinquished  to 
tlie  Utiited  States  on  February  28,  1877.  The  lands  were 
first  surveyed  in  July  or  August,  1879,  and  the  onU-ial  plats 
were  filed   in  the   United  States   land-othce   at   Deadwood, 
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Dakota,  February  18,  1880.  The  respondent  settled  on  said 
tracts  of  land  on  the  eighteenth  day  of  January,  1879,  and 
made  final  proof  of  his  right  thereto  on  June  16,  1883,  under 
the  pre-emption  laws  of  the.  United  States.  These  facts  in 
relation  to  survey,  settlement,  and  final  **  proof  were  stipu- 
lated as  being  true,  and,  for  the  purposes  of  this  case,  we 
take  them  as  being  such  without  an  examination  of  records 
or  other  authorities.  The  question  rises,  when  did  the  re- 
spondent acquire  an  absolute  title  to  the  land  in  question, 
previous  to  its  being  declared  to  be  a  highway?  His  settle- 
ment was  made  January  18,  1879.  Settlement  on  the  public 
lands  of  the  United  States  confers  no  rights  as  against  the 
government  or  its  grantees.  The  settler  acquires  no  vested 
interest  in  the  land  until  he  has  entered  the  same  at  the 
proper  land-office,  and  obtained  a  certificate  of  entry.  Until 
then,  the  land  continues  subject  to  the  absolute  disposing 
power  of  Congress.  In  the  case  of  Campbell  v.  Wade^  132 
U.  S.  35,  one  of  the  latest  decided  by  the  supreme  court  of 
the  United  States  involving  this  principle,  Justice  Field  says: 
"It  has  always  been  held  that  occupation  and  improvement 
of  the  tracts  desired,  with  a  view  to  pre-emption,  though 
absolutely  essential  for  that  purpose,  do  not  confer  upon  the 
settler  any  right  in  the  land  occupied,  as  against  the  United 
States,  which  could  impair  in  any  respect  the  power  of  Con- 
gress to  withdraw  the  land  from  sale  for  the  uses  of  the  gov- 
ernment, or  to  dispose  of  the  same  to  other  parties."  This 
subject  was  fully  considered  in  Frisbie  v.  Whitney,  9  Wall- 
187,  where  the  same  doctrine  was  announced.  It  was  subse- 
quently affirmed  in  the  Yoseviite  Volley  Case,  15  Wall.  77, 
where  the  court  said  that  until  all  the  preliminary  steps 
scribed  by  law  for  the  acquisition  of  the  property  were 
complied  with,  the  settler  did  not  obtain  any  title  against 
the  United  States,  and  that  among  these  were  entry  of 
the  land  at  the  appropriate  land-office,  and  payment  of 
its  price."  "Until  such  entry  and  payment,"  the  court 
said,  "  the  acts  of  Congress  give  to  the  settler  only  a 
privilege  of  pre-emption  in  case  the  lands  are  offered  for 
sale  in  the  usual  manner;  that  is,  the  privilege  to  purchase 
them,  in  that  event,  in  preference  to  others.  The  United 
States,  by  these  acts,  enter  into  no  contract  with  the  settler, 
and  incur  no  obligation  to  any  one  that  the  land  occupied  by 
him  shall  ever  be  put  up  for  sale.  They  simply  declare  that 
in  case  any  of  these  lands  are  thrown  open  for  sale,  the  priv- 


March,  1891.]     Wells  v.  Pennington  County.  767 

ilege  to  purchase  them  in  limited  quantities,  at  fixed  prices, 
■'  shall  be  first  given  to  parties  who  have  settled  upon  and 
improved  them."  Neither  the  stipulation  of  facts  nor  the 
-evidence  introduced  at  the  trial  show  when  respondent 
entered  the  land  in  question  or  filed  his  declaratory  state- 
ment. It  is  presumed,  however,  the  entry  must  have  been 
made  within  thirty  months  before  the  final  proof,  as  section 
2267  of  the  Revised  Statutes  of  the  United  States  requires 
that  "all  claimants  of  pre-emption  rights  ....  shall,  when 
no  shorter  time  is  prescribed  by  law,  make  the  proper  proof 
and  payment  for  the  lands  claimed  within  thirty  months" 
after  filing  the  declaratory  statement.  The  final  proof  was 
made  June  16,  1883.  Thirty  months  previous  would  be 
December  16.  1880,  which  date  was  the  earliest  period  of 
time,  under  the  decisions  above  cited,  that  the  respondent  had 
any  substantial  claims  to  the  land;  but  not  until  he  had 
made  final  proof  was  any  title  vested  in  him.  The  lands 
became  a  part  of  the  public  domain  of  the  United  States 
February  28,  1877.  They  were  surveyed,  and  the  official 
plat  was  filed  in  the  proper  United  States  land-office,  in 
February,  1880.  This  survey  designated  the  proper  section 
lines.  The  law  of  Congress  giving  the  right  of  way  for  higii- 
way  purposes  over  these  lands  was  in  force,  and  operated  on 
them.  The  territorial  law  of  1877  of  Dakota,  making  all  sec- 
tion lines  highways,  dedicated  thirty-three  feet  on  each  side 
of  these  lines  to  the  public  for  that  purpose.  Respondent's 
entry  and  proof  being  subsequent  to  these,  whatever  vested 
right  he  afterwards  acquired  must  be  subject  to  these  limita- 
tions. It  is  unnecessary  to  consider  the  question  raised  by 
the  appellant  by  reason  of  the  premises  having  been  conveyed 
to  one  George  Hunt  by  tiie  respondent,  or  the  errors  of  the 
court  below,  if  there  were  any,  as  to  the  admission  or  rejec- 
tion of  evidence  in  relation  to  special  damages,  as  the  views 
above  expressed  are  decisive  of  the  case,  as  far  as  the  right  of 
recovery  exista  on  the  part  of  the  respondent;  for  the  allega- 
tions stated  in  the  complaint,  taken  in  connection  with  the 
stipulation  of  facts,  do  not  show  that  the  respondent  is  entitled 
to  recover.  The  cause  is  reversed  and  remanded. 
All  the  judges  concurred. 

Obajits  of  Public  Lanos— Intkrprktatio?*. — A  grant  of  public  land 
takes  efifect  from  its  dat«  anH  not  from  the  time  of  itn  delivery:  Ex  ;»i»M 
Kuhlmtin,  3  K  oh.  Va\.  257;  i)o  Am.  I>ec.  642.  Where  land  is  conveyed  to  a 
•tate  by  act  ul  Cougresa,  title  tiiereto  ve«ta  iu  the  «tat«<  I  rum  the  dato  uf  tint 


768  Williams  v.  Wait.  [S.  Dakota, 

act,  and  the  patent  which  afterwards  issued  for  snch  land  is  only  evidence 
of  the  grant  and  not  of  the  date  on  which  the  grant  took  effect:  Sterling  r. 
Jackson,  69  Mich.  488;  13  Am.  St.  Rep.  405.  The  confirmation  of  a  Span. 
ish  title  relates  back  to  the  original  grant:  Stark  v,  Mather,  Walker,  181; 
12  Am.  Dec.  553,  and  note  at  page  568,  to  the  effect  that  a  patent  relate* 
back  to  the  date  of  the  first  act.  See,  also,  the  note  to  Terry  v.  Megerle,  S& 
Am.  Dec.  93. 

Public  Lands — Rights  of  Settlers. — A  mere  possessor  of  pnblic  lands^ 
with  hope  of  future  entry  by  pre-emption,  is  not  a  possessor  in  good  faith : 
Oibson  V.  Htitclans,  12  La.  Ann.  545;  68  Am.  Dec.  772,  and  note.  A  right 
of  pre-emption  gives  no  title  to  the  land  prior  to  the  exhibition  of  the  neces' 
sary  proofs,  and  the  adjudication  of  the  land  by  the  register  to  the  person 
claiming  the  right:  Henry  v.  Welch,  4  La.  547;  23  Am.  Dec.  490,  and  note. 
A  mere  possessor  of  public  land,  who  has  planted  a  crop  thereon,  cannot 
maintain  trespass  against  a  purcliaser  who  enters  and  removes  the  crop: 
Floyd  V.  Ricks,  14  Ark.  286;  58  Am.  Dec.  374.  But  compare  O'HarUon  v. 
Denvir,  81  Cal.  60;  15  Am.  St.  Rep.  19,  and  note.  Until  a  patent  issues, 
the  rule  of  cuveat  emptor  applies  with  peculiar  force  to  purchasers  of  land 
from  pre-emption  entrymen:  Jones  v.  Meyers,  2  Idaho,  793:  35  Am.  St.  Rep. 
259,  and  note.  See,  further,  on  this  subject  the  extended  note*  to  Tyler  r. 
Oreen,  87  Am.  Dec.  132,  and  Henry  r.  Welch,  23  Am.  Dea  492. 
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[2  SoTJTH  Dakota.,  210.] 

Afpsllatb  Procedure.— a  Judgment  Is  Final  so  as  to  permit  an  appeal 
therefrom,  though  the  costs  have  not  been  taxed  or  allowed.  The  tax- 
ation of  costs  may  take  place  after  the  entry  of  a  judgment,  and  there- 
fore the  fact  that  they  have  not  been  taxed  does  not  prove  that  no  final 
judgment  has  been  entered. 

Landlord  and  Tknant — Eviuknce.  — For  the  Pcrposh  o»  Proving  th« 
landlord's  title  in  an  action  between  him  and  his  tenant,  a  lease  from 
the  former  to  the  h-tter  is  competent  and  suflScient  evidence. 

Landlord  and  Tknant— Estoppel.  — A  Tenant  Cannot  Dlsputk  thb 
Landlord's  Title  in  an  action  to  recover  possession  of  the  leased  pieui- 
ises,  though  he  did  not  receive  such  possession  from  his  landlord,  by 
evidence  tending  to  prove  that  while  he  was  himself  the  owner  and  la 
possession  of  the  property,  he  and  his  wife  were  by  fraud  and  duress 
induced  to  execute  a  conveyance  thereof  to  the  plaintiff,  after  which  he 
accepted  a  lease  from  the  plaintiff. 

Landlord  and  Tenant. — A  Tenant  Is  Estopped  From  Contbovertino 
His  Landlord's  Title  While  Rkmainino  in  Pussession  of  the  leased 
premises,  though  he  receives  such  possession  from  the  landlord,  unless 
he  can  prove  that  the  lease  was  obtained  by  fraud,  misrepresentation, 
or  mistake,  and  the  fact  tliat  the  tenant  had  before  the  lease  a  better 
title  than  his  landlord  does  nut  create  a  presumption  of  such  fraad,  or 
that  the  lease  was  accepted  by  m  stake. 

Jne  Kirhy,  for  the  appellant 

C  B.  Kennedy,  for  the  appellee. 
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'*•  Kkllam,  p.  J.  This  is  an  action  in  forcible  entry  and. 
detainer,  certified  from  the  justice  court  on  account  of  the  ques- 
tion of  title,  and  tried  in  the  circuit  court  for  Lincoln  county^ 
Plaintiff 's  complaint  stated  the  following  facts:  That  on  the- 
eighteenth  day  of  April,  1888,  he  leased  in  writing  to  defend- 
ant certain  premises  in  said  county  of  which  he  was  the  owner 
and  entitled  to  the  possession,  for  the  term  commencing  on 
said  eighteenth  day  of  April,  and  ending  on  the  first  day  of 
November,  1888;  that  defendant  went  into  possession  undes: 
said  lease,  but  refused  to  vacate  or  deliver  possession  to  plain-- 
tiff  upon  the  expiration  of  his  said  term,  and  after  due  and 
timely  notice  to  quit  was  properly  served.  The  lease  referred 
to  was  set  out  and  made  a  part  of  the  complaint.  Tiie  answer 
of  defendant  denied  generally,  except  that  it  admitted  the 
execution  and  delivery  of  the  lease,  but  alleged  that  the  de- 
fendant was  then,  and  during  all  the  times  mentioned  in  the 
complaint,  the  absolute  owner  in  fee,  and  entitled  to  the  pos- 
session as  such  owner  of  the  premises  described  in  the  com- 
plaint; that  said  premises  were  the  homestead  of  himself  and  i 
wife,  and  were,  during  all  of  said  time,  so  occupied  by  them;: 
that  said  lease  was  obtained  from  him  wholly  without  consid- 
eration, and  that  he  was  induced  and  compelled  by  plaintiff* 
to  sign  the  same  by  means  of  fraud,  menace,  and  mistake; 
•*'  that  plaintiff  represented  to  defendant  that  he  was  the 
owner  of  said  premises,  and  that  his  title  was  paramount  to 
that  of  defendant,  when  in  fact  he  had  no  title;  that  plaintiflT 
threatened  to  commit  unlawful  and  violent  injury  to  the  prop- 
erty of  said  defendant  if  he  failed  to  sign  said  lease;  and,, 
further,  that  plaintiff  did,  by  means  of  fraud  and  duress,, 
induce  defendant  and  his  wife  to  sign  a  warranty  deed  of  said 
premises  to  him,  which  deed  was  never  delivered  nor  further 
executed  than  merely  to  be  signed;  that  but  for  the  mistake 
of  the  defendant  as  to  the  legal  effect  of  said  deed,  and  but 
for  said  fraud,  menace,  and  mistake,  he  would  not  have  signed 
said  lease.  At  the  close  of  the  testimony  the  court  directed  a. 
verdict  for  plaintiff.  A  motion  for  a  new  trial  was  overruled^ 
and  judgment  entered  upon  the  verdict.  The  judgment  is  set 
out  at  length  in  the  abstract,  and  concludes  as  follows:  "And 
that  he  [plaintiff]  have  judgment  for  the  costs  and  disburse- 
ments, taxed  and  allowed  at dollars."    Defendant  appeals 

from  the  judgment  and  the  order  oyerruling  his  motion  fur  a 
new  trial. 
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Kespondent  moves  to  dismiss  the  appeal  on  the  ground 
that  the  judgment  below  was  not  in  condition  to  be  appealed 
from  when  the  notice  of  ap{)eal  was  served,  in  that  "  the  costs 
were  not  taxed  and  allowed  and  entered  in  the  judgnient,  and 
the  judgment  was  not  complete."  The  question  pret^ented  by 
the  motion  is  simple  in  itself,  but  its  solution  is  not  free  from 
<lilKculty.  Section  5214  of  the  Compiled  Laws  gives  tlie  right 
to  appeal  to  any  aggrieved  party  from  "any  judgment"  of 
the  circuit  court.  Section  5024  defines  a  ''judgment"  as 
"the  filial  determination  of  the  rights  of  the  parties  in  the 
action."  In  this  case  it  is  not  questioned,  nor  could  it  be  upon 
the  record,  but  there  was  a  full  consideration  and  determina- 
tion of  all  the  questions  presented  by  the  parties  for  litigation. 
The  court  rendered  judgment  upon  the  merits  on  all  the 
■issues  in  dispute.  This  by  statute  entitled  the  prevailing 
•party  to  certain  costs  and  disbursements,  and  in  recognition 
thereof  the  judgment  provides  that  the  plaintiff  (the  success- 
ful party)  "have  judgment  for  the  costs  and  disbursements, 

taxed  and  allowed  at dollars."     Could  the  clerk  properly 

-enter  the  judgment  in  that  form,  or  ***  should  he  wait  until 
the  costs  are  taxed?  By  sections  5101  and  5102,  the  clerk  is 
required  to  keep  a  "judgment  book,"  and  to  enter  the  judgment 
therein,  clearly  specifying  "  the  relief  granted  or  other  deter- 
■mination  of  the  action."  I  do  not  find  any  statutory  provi- 
sion, as  there  is  in  some  of  the  states,  fixing  any  time  for  the 
-entry  of  judgment.  Section  5095  says,  judgment  "may  be 
-entered  by  the  clerk  upon  the  order  of  the  court  or  the  judge 
thereof."  That  the  judgment  may  and  will  be  actually  entered 
by  the  clerk  before  the  costs  are  taxed  seems  plainly  within 
the  contemplation  of  the  statute.  Section  5197  provides  that 
"the  clerk  must  insert  in  the  entry  of]  Igment  on  the  appli- 
cation of  the  prevailing  party,  ....  the  sum  of  the  allowance 
■of  costs,  as  provided  by  this  code."  This  language  clearly 
indicates  that  the  judgment  has  already  been  entered,  and  that 
the  costs  are  subsequently  inserted.  The  clerk  is  directed  to 
insert  the  costs  in  the  entry  of  judgment,  not  to  adjust  and 
insert  the  costs,  and  then  enter  the  judgment.  We  think  that 
the  several  provisions  of  the  code  upon  the  subject  contem- 
plate that  the  entry  of  the  judgment  by  the  clerk  will  be 
made  prior  to  the  adjustment  of  the  costs:  See  Gilmariin  v. 
Smith,  4  Sand.  684.  Having  entered  the  judgment,  it  then 
became  the  duty  of  the  clerk,  if  not  furnished  by  the  party 
or  his  attorney,  to  make  up  and  file  a  judgnient-roll,  and  this 
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he  shall  do  immediately  after  entering  judgment:  Comp. 
Laws,  sec.  5103.  From  this  event — the  filing  of  the  judg- 
ment-roll— commences  to  run  the  two  years  within  which 
an  appeal  from  the  judgment  may  be  taken:  Comp.  Laws, 
sec.  5216.  Now,  if  we  are  correct  in  our  conclusion  that 
the  entry  of  judgment  by  the  clerk  is  to  be  made  before 
the  costs  are  taxed,  and  the  judgment-roll  filed  immediately 
thereafter,  as  provided  in  said  section  5103,  and  the  conten- 
tion of  respondent  is  also  correct,  that  the  judgment  cannot 
be  appealed  from  until  the  costs  are  taxed  and  inserted  in 
the  judgment,  then  it  would  follow  that  an  aggrieved  party 
would  not  have  the  time  assured  him  by  the  statute  within 
which  to  appeal,  but  would  be  deprived  of  just  so  much  of 
that  time  as  intervened  between  the  filing  of  the  judgment- 
roll  and  the  taxation  of  the  costs;  that  is,  instead  of  having 
two  years  ***  within  which  to  appeal,  he  would  have  only 
what  was  left  of  that  time  after  the  prevailing  party  had 
taxed  his  costs,  for  the  appeal  must  be  taken  within  two  years 
*'  after  the  judgment  shall  be  perfected  by  filing  the  judgment- 
roll."  We  have  no  statute,  as  in  Wisconsin,  requiring  taxa- 
tion within  a  limited  time,  and  no  statutory  method  of 
compelling  the  prevailing  party  to  proceed  te  such  taxation. 
Nothing  would  be  left  to  a  party  desiring  to  appeal,  under 
such  circumstances,  but  an  application  to  the  court  to  require 
the  prevailing  party  to  tax  his  costs.  It  is  true  the  costs  are 
to  be  taxed  "  as  a  part  of  the  judgment,"  but  they  are  a  dis- 
tinct and  separable  part  of  it.  "They  are  regulated  by  statute, 
and  are  an  incident  or  appendage  of  the  judgment,"  says  the 
court  in  Scott  v.  Burton,  6  Tex.  322;  55  Am.  Dec.  782.  If  the 
judgment  of  the  court  gives  costs  to  a  party  not  entitled  to 
them  under  the  law,  that  is  error  in  the  judgment,  and  might 
be  considered,  if  properly  assigned,  in  an  appeal  from  the 
judgment,  for  that  is  a  part  of  what  the  court  adjudicated, 
but  the  |idju8tment  of  the  definite  amount  of  the  costs  and 
disbursements  is  a  matter  first  committed  to  the  clerk.  It  is 
presumably  only  a  matter  of  computation,  and  is  ministerinl. 
If  either  party  is  dissatisfied  with  the  action  of  the  clerk,  he 
may  appeal  to  the  court  or  judge,  but  we  do  not  understand 
that  this  must  all  precede  the  entry  of  the  judgment  by  the 
clerk.  Such  a  ruling  would  operate  as  a  stay  of  proceedings 
against  the  prevailing  party  for  an  indefinite  number  of  days, 
so  far  as  making  his  judgment  available  to  him  as  security 
for  recovery,  and  as  suggested  in  Slimaon  v.  Ilnygins^  9  ilow. 
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Pr.  92,  such  enforced  delay  in  entering  and  docketing  a  judg- 
ment would  often  entirely  defeat  the  party  recovering  a  ver- 
dict from  collecting  any  portion  of  it.  Ample  time  would 
tljus  be  given  to  create  liens  and  shifts  of  property  by  which 
the  vigilant  creditor  might  be  entirely  defeated  in  obtaining 
the  fruit  of  his  litigation. 

Il  is  distinctly  recognized,  both  in  Wisconsin  and  New 
York,  where  the  rule  contended  for  by  respondent  prevails, 
that,  as  matter  of  fact — and  that,  too,  under  the  plain  in- 
struction of  the  statute — the  costs  are  taxed  after  the  entry 
of  judgment:  ***  Stimson  v.  Huggins,  9  How.  Pr.  88;  Cord  v. 
SotUhwell,  15  Wis.  216;  and  that  such  judgment  docketed  with 
costs  untaxed  is  a  lien  upon  real  estate.  Considering  that 
the  purpose  of  an  appeal  is  to  have  reviewed  the  adjudication 
of  the  lower  court  upon  the  merits,  from  which  the  matter  of 
costs  is  entirely  separate,  and  that  the  object  of  making  the 
judgment  a  lien  upon  real  estate  is  to  encumber  the  same  to 
the  amount  of  such  judgment,  there  would  seem  to  be  at  least 
as  much  reason  for  holding  a  judgment  too  incomplete  to 
constitute  a  lien  until  the  costs  are  taxed,  and  the  full  amount 
of  the  judgment  and  consequent  lien  definitely  fixed,  as  for 
holding  that  such  judgment  is  too  incomplete  to  be  appealed 
for  the  review  of  questions  having  no  relation  to  the  matter 
of  costs.  In  Richardson  v.  Rogers,  37  Minn.  463,  where  the 
Wisconsin  and  New  York  rule  is  adopted  by  that  court,  it  is 
said  that,  as  respects  the  lien  of  a  judgment,  the  omission  to 
tax  and  include  the  costs  before  docketing  is  to  be  treated  as 
an  irregularity  merely;  but  is  it  entirely  fair  to  charge  as  an 
irregularity  to  be  excused  by  the  grace  of  the  court,  what  is 
plainly  and  confessedly  a  literal  compliance  with  the  statute? 
There  are  undoubtedly,  as  remarked  by  the  court  in  Richard- 
son V.  Rogers,  37  Minn.  463,  two  sides  to  the  question  raised 
by  this  motion;  but  influenced  somewhat  by  the  foregoing 
considerations,  and  possibly  more  by  the  desire  to  follow  the 
precedents  of  the  territorial  supreme  court,  we  hold  to  the 
rule  that  an  appeal  from  a  judgment  will  not  be  dismissed 
because  taken  before  the  costs  are  taxed  and  inserted  in  the 
entry  of  the  judgment.  We  follow  Adams  v.  Smith,  and  Cham- 
pion V.  Board  County  Commrs.,  in  which  memorandum  opin- 
ions simply  were  filed,  which  will  appear  in  6  Dakota,  94,  and 
overrule  the  motion  to  dismiss  the  appeal. 

Upon  the  trial  of  the  case  plaintiff  offered  the  record  of  the 
final  receipt  of  the  receiver  of  the  land-oflBce  to  one  Houks, 


June,  1891.]  Williams  v.  Wait.  773 

and  of  the  deed  from  Houks  to  defendant.  These  were  ad- 
mitted over  defendant's  objection,  and  their  admission  is 
assigned  as  error.  It  was  not  necessary  for  plaintiflF  to  intro- 
duce these  evidences  of  his  title,  but  there  was  no  error  of  which 
defendant  can  complain  in  their  admission.  Until  it  was  at- 
tacked, **'  plaintiff's  lease  with  defendant  was  all  the  evi- 
dence of  his  title  or  right  of  possession  that  he  need  to  furnish; 
for,  as  between  lessor  and  lessee,  it  proved  the  landlord's 
title  and  liis  right  to  possession  upon  expiration  of  its  term. 
Besides,  the  defendant,  equally  with  plaintiff,  derived  what- 
ever rights  he  had  to  these  premises  from  these  instruments, 
and  their  admission  at  the  instance  of  plaintiff  could  do  him 
no  possible  harm.  We  do  not,  therefore,  stop  to  Inquire 
whetlier  or  not  a  proper  foundation  had  been  laid  for  their 
introduction. 

Plaintiff  then  offered  the  record  of  a  deed  from  defendant 
and  his  wife  to  plaintiff,  he  having  testified  that  be  received 
the  deed  and  delivered  it  to  his  attorney,  Mr.  Kennedy,  and 
Mr.  Kennedy,  having  testified  that  he  procured  the  deed  to  be 
recorded,  received  it  again  after  its  record,  it  being  returned 
to  him  at  his  office;  that  he  had  made  a  careful  search  for  it 
several  times,  and  could  not  find  it,  and  that  it  was  lost. 
This  was  sufficient,  under  section  5308  of  the  Compiled  Laws, 
to  admit  the  record  of  the  deed  as  evidence. 

Upon  his  part,  and  as  a  defense  to  this  action  for  posses- 
sion, defendant  offered  to  show  by  Lucy  A.  Waite,  his  wife, 
that  she  was  induced  to  sign  the  deed  from  defendant  arid 
herself  to  plaintiff  by  a  threat  made  by  plaintiff  that  if  she 
did  not  do  so  he  would  cause  her  husband  to  be  arrested  and 
placed  in  the  penitentiary,  and  that  she  would  not  have  signed 
said  deed  but  for  fear  that  he  would  carry  out  said  threat. 
The  offer  was  rejected  by  the  court,  defendant  excepted,  and 
alleges  error  thereon.  There  was  no  error  in  this  ruling  of 
the  court.  This  was  an  action  to  recover  possession  of  the 
premises  described.  By  the  lease  defendant  had  recognized 
the  plaintiff  as  his  landlord,  and  had  undertaken  to  vacate 
and  surrender  the  premises  to  him  at  the  expiration  of  his 
terra.  That  the  tenant  cannot  ordinarily  dispute  his  landlord's 
title  is  too  elementary  a  proposition  to  support  by  authorities. 
Bat  this  was  a  direct  attempt  in  a  collateral  action  to  show 
that  the  landlord  had  no  title,  because  he  acquired  it  through 
fraud  or  menace.  Defendant  might  have  proved,  if  he  could, 
that  the  lease  itself  was  so  procured,  for  that  would  have 


774  Williams  v.  Wait.  [S.  Dakota, 

destroyed  its  effect  as  a  lease.  We  **®  were  at  first,  influ- 
enced perhaps  by  the  apparent  equities  of  the  case,  inclined 
to  think  that  tlie  defendant,  not  having  obtained  his  posses- 
sion from  plaintiff  or  through  the  lease,  would  not  be  bound 
by  the  rule,  and  we  should  find  some  authority  for  such  hold- 
ing: See  Tewkshury  v.  Mngraff,  33  Cal.  237;  Franklin  v- 
Merida,  35  Cal.  558;  95  Am.  Dec.  129;  Davison  v.  Ellmaker, 
84  Cal.  21;  but  the  weight  of  authority  is  evidently  against 
such  view.  Mr.  Washburn,  in  his  work  on  Real  Property, 
fifth  edition,  page  600,  says  of  it:  "  But  this  doctrine  has  been 
considerably  limited  in  the  court  which  declared  it,  and  is 
not  sustained  by  the  general  current  of  authority."  In  Ward 
V.  Philadelphia  (Pa.,  Oct.  4,  1886),  6  Atl.  Rep.  263,  plaintiflf 
had  been  in  possession  from  1874  to  1881  under  a  deed  to 
him.  He  then  became  a  party  to  a  lease  with  the  city,  agree- 
ing to  pay  rent,  supposing  the  city's  title  was  better  than  his 
own.  Afterwards  he  became  satisfied  that  he  had  a  better 
title  than  the  city,  and  refused  to  pay  rent.  The  city  dis- 
trained. Upon  the  trial  the  dominant  question  was  whether 
or  not  Ward  was  estopped  from  impeaching  his  landlord's 
title.  The  court  held  that,  while  the  tenant  might  show  that 
the  lease  was  obtained  through  fraud,  misrepresentation,  or 
mistake,  yet  the  mere  fact  that  the  tenant  had  a  better  title 
than  his  landlord  did  not  raise  a  presumption  that  the  lease 
was  a  fraud  or  accepted  by  mistake.  The  lease  was  held 
binding,  and  the  tenant  estopped.  In  Thayer  w.  United  Breth- 
ren Soc,  20  Pa.  St.  60,  the  lessee  was  in  possession  when  the 
lease  was  made,  and  the  court  says:  "If  the  lessee  was  in 
possession  at  the  time  the  lease  was  executed,  he  may,  under 
certain  circunstances,  be  permitted  to  prove  that  the  land  is 
his  own,  and  thus  resist  the  proceedings  to  turn  him  out. 
This  is  allowed,  because  the  landlord,  if  he  fails,  is  not  in  a 
worse  condition  than  he  was  before  the  lease.  In  order,  how- 
ever, to  give  the  tenant  this  right,  it  is  necessary  for  him  to 
prove  that  he  accepted  the  lease  in  mistake,  or  that  lie  was 
induced  to  accept  of  it  by  some  fraud  or  misrepresentation. 
He  will  be  able  to  avoid  the  lease  by  proof  of  such  facts  as 
would  entitle  him  to  relief  in  equity  from  any  other  obliga- 
tion created  by  deed:  See,  also,  Parrott  v.  Hungelburger,  9 
Mont.  526;  «*»  Tyler  v.  Davis,  61  Tex.  674;  Henderson  v. 
Miller,  53  Mich.  590;  Hawes  v.  Shaw,  100  Mass.  187;  Prevot 
V.  Lawrence,  51  N.  Y.  222.  As  before  suggested,  it  would  have 
been  competent  for  defendant  to  show  that  he  was  induced  to 
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make  the  lease  through  the  fraud  or  misrepresentation  of 
plaintiff,  or  under  such  circumstances  as  would  justify  its- 
annulment  in  equity;  for  that  would  have  canceled  his  rela- 
tion with  plaintiff  as  his  tenant,  and  released  him  from  its- 
obligations;  but  the  offer  did  not  go  to  the  execution  of  the 
lease,  but  to  the  execution  of  the  deed  which  preceded  it. 
The  evidence,  if  admitted,  would  not  affect  the  validity  of 
the  lease,  but  would  simply  tend  to  the  impeachment  of  the 
landlord's  title.  If  the  facts,  covered  by  the  offer,  had  been 
fully  proved,  still  the  lease,  afterwards  deliberately  made  with 
knowledge  of  the  facts — and  there  is  nothing  in  the  offer  to 
negative  such  knowledge — would  have  been  valid  and  bind- 
ing, and  until  impeached  would  have  constituted  defendant 
the  tenant  of  the  plaintiff,  and  as  such  estopped  him  fronk 
denying  his  landlord's  title.  It  would  have  been  good  evi- 
dence directed  against  the  deed,  but  was  not  good  as  against 
the  lease. 

Defendant  further  offered  to  show  by  the  same  witness  that 
a  condition  upon  which  said  deed  was  signed  by  her  was,  that 
Bhe,  with  defendant,  her  husband,  should  be  allowed  to  oc- 
cupy said  premises  one  year  free  of  rent.  This  offer  was 
refused,  and  is  made  the  basis  of  appellant's  sixth  assign- 
ment of  error.  This  evidence  would  have  been  obnoxious  to 
the  same  objection  as  that  last  considered.  While  leaving 
untouched  the  validity  and  force  of  the  lease,  it  sought  to- 
undermine  the  landlord's  title.  This  offer  was  properly  re- 
jected by  the  trial  court. 

Appellant's  seventh  assignment  alleges  error  in  rejecting: 
his  offer  to  show  that  he  had  a  right,  under  the  chattel  mort- 
gage referred  to  in  his  evidence,  to  sell  the  stock.  Defendant 
had  testified  that  he  was  induced  to  sign  the  deed  to  plaintiff 
by  being  accused  by  him  of  having  unlawfully  sold  stock 
covered  by  this  chattel  mortgage,  and  by  the  threats  of  plain- 
tiff, '*•  that  he  would  cause  him  to  be  arrested  therefor  and 
imprisoned.  The  testimony  offered  was  incompetent,  and 
properly  rejected,  for  reasons  already  fully  stated.  The  issue 
was  not  whether  plaintiff  had,  in  fact,  a  good  title,  but  whether 
defendant  had  deliberately  recognized  his  title  as  good,  and, 
by  accepting  a  lease  from  him  and  becoming  his  tenant,  had 
estopped  himself  from  disputing  his  title  in  this  form  of  ac- 
tion. We  think,  under  established  rules  of  law,  wliich  w© 
cannot  bend  to  meet  the  apparent  equities  of  individual 
cases,  he  had  done  so,  and  that  in  this  action  for  possessioa 


776  Baker  i-.  Baker.  [S.  Dakota, 

he  could  only  question  his  landlord's  title,  after  having  im- 
peached the  lease  itself,  and  thus  canceled  his  obligation  as 
a  tenant  under  it.  There  being  no  error  in  the  rulings  of  the 
4rial  court  upon  the  admission  and  rejection  of  evidence,  there 
•was  nothing  in  the  case  for  the  jury,  and  the  court  properly 
<lirected  a  verdict  for  the  plaintiff.  The  judgment  of  the  court 
-4)e]ow  is  affirmed. 

All  the  judges  concurring. 


Landlord  and  Tenant— Lease  as  Evidence  of  Relation. — In  an  ao- 
"tion  upon  a  lease  to  recover  rent,  the  plaintiff's  allegation  of  possession  is 
ijMiVna /acie  established  by  the  introduction  of  the  lease:  Collins  v.  Hall,  5 
Wash.  366.  The  relation  of  landlord  and  tenant  is  not  proved  by  the  mere 
'production  of  the  lease  in  evidence,  but  the  entry  of  the  lessee  under  the 
.lease,  or  a  holding  by  him  referable  to  the  lease,  must  also  be  proven:  Cald- 
well V.  Center,  30  Cal.  639;  89  Am.  Dec.  131. 

Landlord  and  Tenant — Estoppel  of  Tenant  to  Dent  Landlord's 
Title. — A  tenant  cannot  be  heard  to  dispute  the  title  of  his  landlord  during 
^he  existence  of  the  tenancy:  Whaleyv,  Wluiley,  1  Spear,  225;  40  Am.  Dec. 
&94,  and  note;  Springs  v.  Schenck,  99  N.  C.  551;  6  Am.  St.  Rep.  552,  and 
tiote;  Young  v.  Smith,  28  Mo.  65;  75  Am.  Dec.  109,  and  note;  Winston  v. 
President  etc.,  28  Miss.  118;  61  Am.  Dec.  540,  and  note;  Vioonmn  v.  McKaig, 
4  Md.  450;  59  Am.  Dec.  85,  and  note;  Emerick  v.  Tavener,  9  Gratt.  220; 
58  Am.  Dec.  217,  and  note;  Oivens  v.  MuUinax,  4  Rich.  590;  55  Am.  Dec. 
706,  and  note;  Voss  v.  King,  33  VV.  Va.  236;  Casey  v.  Hanrick,  69  Tex.  44; 
Derrick  v.  Luddy,  64  Vt.  462;  Heisen  v.  Heisen,  145  111.  658;  McKissick  v. 
Ashby,  98  Cai.  422;  Robinson  v.  Holt,  90  Ala.  115;  Niciosi  v.  Phillipi,  91  Ala. 
"299.  See  the  extended  note  to  Camp  v.  Camp,  13  Am.  Dec.  68,  and  the 
motes  to  the  following  cases:  Franklin  v.  Merida,  95  Am.  Dec.  139;  Bailey 
<▼.  Kilbum,  43  Am.  Deo.  425;  and  Camley  t.  Stanjield,  60  Am.  Dec.  222. 


Baker  v.  Baker. 

[2  SotJTH  Dakota,  261.] 

iSvATim  or  Frattda. — An  Agreement  to  Executk  a  Mortgaqb  upon 
real  property  may  be  enforced  in  equity  if  the  complainant  has  per- 
formed his  part  of  the  agreement  by  furnishing  the  money  for  which 
■uch  mortgage  w&a  agreed  to  be  given. 

^Subrogation  and  EgurrABLE  Assignment. — If  money  is  loaned  to  a  hus- 
band and  wife  under  an  agreement  that  it  is  to  be  used  to  discharge  a 
mortgage  existing  against  her  real  property,  and  that  a  mortgage  is  to 
b«  given  to  the  lender  for  the  amount  so  loaned,  and  the  money  is  after- 
wards advanced  as  agreed,  and  is  applied  to  the  satisfaction  of  the 
mortgage,  after  which  the  borrowers  refuse  to  execute  a  mortgage  to 
the  lender,  he  is  an  equitable  assignee  of  the  mortgage  so  satisfied,  and 
entitled  to  1>e  subrogated  to  the  lien  thereof. 

tATMENT,  What  Is  Not.— The  Giving  of  a  Note  and  a  Chattel  Mobt- 
OAOi  by  a  debtor  to  his  creditor  will  not  be  presumed  to  be  in  payment 
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of  a  pre-existing  del)t  to  the  extent  of  the  note  and  mortgage,  and 
though  they  are  assigned  as  collateral,  and  are  foreclosed  by  such 
assignee,  there  is  no  presumption  that  the  mortgagor  is  entitled  to  be 
credited  the  amount  of  his  note  or  any  other  sum  in  the  absence  of  all 
evidence  as  to  the  amount  realized  ou  the  foreclosure,  and  as  to  the 
value  of  the  property  mortgaged. 

DaviSj  Lyon  and  Gates,  for  the  appellants. 

Joe  Kirby,  for  the  respondent. 

••'  Kellam,  p.  J.  This  is  an  equitable  action,  in  which 
plain tiflf  alleges  that  on  or  about  the  thirty-first  day  of  Decem- 
ber, 1887,  at  the  solicitation  of  defendants,  who  are  husband 
and  wife,  she  advanced  to  them  the  sum  of  $550  to  pay  off  a 
mortgage  of  that  amount  on  certain  lands,  the  title  to  which 
was  in  defendant  Annie  Baker;  that  defendants  agreed  that 
upon  receipt  of  said  money  and  payment  of  said  mortgage 
they  would  immediately  execute  to  plaintiff  a  mortgage  there- 
for upon  the  same  land,  to  become  due  January  1,  1889,  with 
interest  at  7  per  cent;  that  said  money  was  so  loaned  and 
advanced  in  pursuance  of  such  agreement,  and  that  the  same 
was  used  in  paying  off  said  mortgage,  but  that  defendants 
immediately  after  did,  and  ever  since  have  refused  to  make 
such  promised  mortgage;  that  defendants  are  insolvent,  and 
that  no  part  of  said  $550  has  been  paid,  except  the  sum  of 
$30.  Defendants,  answering,  allege  that  the  premises  de- 
scribed were  the  sole  and  separate  property  of  defendant 
Annie  Baker,  wife  of  defendant  George  Baker;  that  defend- 
ant George  Baker  borrowed  of  plaintiflf  the  sum  of  $445  for 
the  purpose  set  out  in  the  con)plaint;  that  the  san)e  was  so 
used,  and  that  it  constituted  the  loan  referred  to  in  the  com- 
plaint. The  answer  denies  all  other  allegations  of  the  com- 
plaint, and  alleges,  further,  that  on  the  sixth  day  of  January, 
1888,  a  note  and  chattel  mortgage  for  $300  of  said  money  was 
given  to  plaintiflf,  which  note  and  mortgage  were  afterwards 
sold  and  transferred  to  Sioux  Falls  Savings  Bank,  and  the 
proceeds  applied  upon  said  note,  and  that  the  balance  of  said 
$545,  to  wit,  $245,  was  fully  paid  to  plaintiff  before  the  com- 
mencement of  this  action.  Upon  the  trial  the  court  sub- 
mitted certain  questions  of  fact  to  a  jury.  The  questions  and 
the  answers  returned  are  as  follows:  "Q.  To  whom  did  plain- 
tiff lend  the  $550,  to  George  A.  Baker  individually,  or  to  both 
George  A.  Baker  and  Annie  Baker?  A.  To  both.  Q.  Was 
there  any  agreement  on  the  part  of  both  defendants  to  secure 
the  plaintiflf  by  real  estate  mortgage  on  the  *•*  southwest 
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quarter  of  section  33,  township  101,  range  49,  Minnelmlia 
county?  A.  Yes.  Q.  Has  the  whole  amount  of  indebted- 
ness been  canceled  by  payment?  A.  No."  The  court  also 
found  as  facts  that  defendants  are  husband  and  wife;  that 
Annie  Baker  was  the  owner  of  the  land  described;  that  on 
the  thirty-first  day  of  December,  18S7,  there  was  due  upon  a 
mortgage  to  one  Fairfax  on  said  premises,  $550;  that  on  or 
about  that  day  plaintiff  and  defendant  entered  into  an  agree- 
ment that  plaintiff  would  lend  defendants  the  sum  of  $550, 
for  the  purpose  of  paying  off  said  mortgage;  that  defendants 
would  repay  the  same  January  1,  1889,  with  7  per  cent  inter- 
est, and  that  to  secure  the  same  they  would  make  and  deliver 
to  plaintiff  a  mortgage  upon  said  premises,  and  that  plaintiff 
should  have  a  lien  upon  such  premises  to  secure  said  loan,  and 
that  on  said  thirty-first  day  of  December  plaintiff  paid  over 
to  said  defendants  the  said  sum  of  $550,  and  fully  performed 
her  part  of  said  agreement;  that  said  money  was  then  and 
there  used  to  pay  off  said  first-mentioned  mortgage,  and  tiiat 
plaintiff  immediately  demanded  of  defendant  that  tliey  make 
and  deliver  the  promised  mortgage  to  her,  which  they  did 
then,  and  still  do,  refuse;  that  defendant  George  Baker  after- 
wards gave  plaintiff  his  note  for  $300,  secured  by  a  chattel 
mortgage  on  a  team  of  horses;  that  plaintiff  did  not  take  said 
note  and  chattel  mortgage  as  payment  upon  said  indebted- 
ness, but  as  security  therefor;  that  the  chattel  mortgage  was 
afterwards  foreclosed,  and  there  was  realized  thereby  the  sura 
of  $30  over  and  above  the  costs  of  foreclosure;  and  that,  except 
said  $30,  no  part  of  said  $550  has  been  paid.  As  conclusions 
of  law,  the  court  found  that  there  was  due  plaintiff  from 
defendants  the  sum  of  $610,  and  that  plaintiff  was  entitled  to 
have  said  sum  declared  a  lien  and  mortgage  upon  said 
premises,,  and  judgment  was  so  entered,  from  which  defend- 
ants appeal. 

After  carefully  examining  the  testimony,  we  do  not 
think  we  are  required  to  discuss  at  any  length  appellants* 
objections  to  the  answers  of  the  jury  or  the  findings  of 
the  court  upon  questions  of  fact.  The  existence  of  the 
original  mortgage  of  $550,  and  its  discharge  by  the  funds 
procured  from  plaintiff,  ***  were  undisputed;  but  as  to 
nearly  all  the  other  facts  involved — who  borrowed  the 
money;  how  it  was  to  be  paid  or  secured,  if  at  all;  and  how 
much,  if  any,  had  been  paid — the  witnesses  were  in  positive 
disagreement,  and    the    evidence   in  irreconcilable  confiicU 
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As  to  who  borrowed  the  money,  plaintiff  testified:  "In  the 
latter  part  of  December,  1887,  my  sister-in-law  [defendant 
Annie  Baker]  asked  me  if  I  would  loan  them  money  to  pay 
a  mortgage  on  their  farm,  and  they  would  give  me  good  secur- 
ity. The  mortgage  was  to  be  paid  the  Ist  of  January,  and 
they  would  pay  it,  and  give  me  a  mortgage  on  the  farm.'* 
"Annie  Baker  first  asked  me  for  the  loan.  Had  a  conversa- 
tion with  George  Baker  afterwards.  I  loaned  the  money  to 
both  of  them."  Afterwards,  referring  to  the  conversation 
with  defendant  George  Baker  about  January  Ist,  she  says: 
"He  said  the  mortgage  is  due  on  my  farm.  I  will  pay  that 
to  Fairfax,  and  will  give  you  good  security  on  the  farm  a& 
soon  as  I  pay  that  up."  She  also  testified  to  substantially  a 
repetition  of  this  agreement  on  the  following  day  at  Mrs. 
Bell's,  when  both  defendants  were  present,  and  her  testimony 
as  to  the  last  conversation  is,  at  least,  partially  corroborated 
by  Mrs.  Bell.  To  be  sure,  plaintiff's  testimony  in  this  respect, 
as  in  others,  is  flatly  denied  by  the  defendants;  but  this  does 
not  necessarily  destroy,  or  even  diminish,  its  probative  force. 
The  conflict  is  positive  and  substantial,  and  the  finding  of 
the  court  and  jury  upon  tl\ese  disputed  facts  must  be  accepted 
as  conclusive  upon  this  court.  The  practice  is  too  well  set- 
tled to  admit  of  a  departure  from  it  in  this  case.  We  think 
the  same  remarks  are  fully  applicable  to  all  other  conclusions 
of  the  court  or  jury  upon  questions  of  fact,  with  possibly  one 
or  two  exceptions,  which  will  be  noticed. 

Appellants  except  to  the  finding  of  the  court  that  there  was 
an  agreement  on  the  part  of  defendants  to  secure  the  plain- 
tiff by  mortgage  upon  the  real  estate,  because  there  was  no 
written  evidence  of  such  agreement,  and  cite  section  3617  of 
the  Compiled  Laws,  which  reads  as  follows:  "No  agreement 
for  the  sale  of  real  property,  or  of  any  interest  therein,  is 
valid  unless  the  same,  or  some  note  or  memorandum  thereof, 
be  in  writing,  and  **•  subscribed  by  the  party  to  be  charged, 
or  his  agent  thereunto  authorized  in  writing;  but  this  does 
not  abridge  the  power  of  any  court  to  compel  the  8j>ecific  per- 
formance of  any  agreement  for  the  sale  of  real  property  in 
case  of  part  performance  thereof."  And  section  4346  of  the 
Compiled  Laws  as  follows:  "A  mortgage  of  real  property 
can  be  created,  renewed,  or  extended  only  by  writing  exe- 
cuted with  the  formalities  required  in  the  case  of  a  grant  of 
real  property."  Without  stopjting  to  discuss  the  applicability 
of  either  of  these  sections  to  the  question  presented  in  thi» 
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case,  it  is  sufficient  to  say  that  the  power  of  a  court  of  equity 
to  decree  the  specific  performatice  of  a  parol  agreement  to 
mortgage  real  property  is  well  established,  and  has  been  often 
exercised  under  statutes  like  ours.  Dean  v.  Andeison,  34 
N.  J.  Eq.  496,  was  a  suit  in  equity  to  compel  the  specific  per- 
formance of  a  parol  agreement  to  mortgage  real  estate,  and 
in  its  opinion  the  court  says:  *'  Where  an  agreement  has  been 
executed,  or  in  part  performed,  by  the  complainant,  and  the 
acts  done  place  him  in  a  position  which  is  a  fraud  upon  hira 
unless  the  agreement  is  executed,  equity  will  not  permit  the 
defendant  to  protect  himself  from  executing  his  part  of  the 
agreement  by  pleading  that  it  was  not  in  writing.  The  ground 
upon  which  this  court  acts  in  cases  of  part  performance  is 
fraud  in  refusing  to  perform  after  performance  by  the  other 
party,  and  the  court  will  interpose  and  grant  relief,  notwith- 
standing the  statute,  when  the  complainant  shows  a  perform- 
ance on  his  side  by  which  he  would  suffer  an  injury  amounting 
to  fraud  by  the  refusal  to  execute  the  agreement  on  the  part 
of  the  defendant":  Irvine  v.  Armstrong,  31  Minn.  216;  De 
Pierres  v.  Thorn,  4  Bosw.  266;  Ogden  v.  Ogden,  4  Ohio  St.  182. 
But  the  appellants  insist  that  the  agreement  was  not  suf- 
ficiently definite  to  entitle  it  to  specific  enforcement,  in  that 
no  time  was  fixed  when  the  mortgage  should  become  due  and 
payable.  While  it  is  alleged  in  the  complaint,  and  found  as 
a  fact  by  the  court,  that  the  promised  mortgage  was  to 
become  due  January  1, 1889,  no  evidence  of  that  fact  appears 
in  the  printed  abstract;  but,  accepting  as  established  the  facts 
found,  ***  except  as  to  time  of  payment,  the  plaintiff  would 
still  be  entitled  to  be  held  and  regarded  by  the  court  as  the 
equitable  assignee  of  the  Fairfax  mortgage,  which  her  money 
had  so  taken  up.  The  doctrine  of  equitable  assignment  is 
often  extended  to  a  person,  who,  having  no  previous  interest 
in  the  premises,  and  being  under  no  obligation  or  personal 
necessity  of  paying  the  debt,  pays  off  the  mortgage,  or 
advances  the  money  for  its  payment  at  the  instance  of  the 
debtor  party  and  for  his  benefit.  Upon  the  facts  in  this  case 
it  cannot  be  held  that  plaintiff  was  a  stranger  or  volunteer  in 
the  payment  of  the  Fairfax  mortgage.  The  advance  or  pay- 
ment was  at  the  solicitation  of  defendants,  and  for  their  bene- 
fit. It  was  directly  induced  by  the  promise  of  a  mortgage, 
and  when  defendants  refused  to  give  it,  they  imposed  upon 
the  court  the  plain  duty  of  protecting  plaintiff  against  loss 
from  such  refusal;  and,  upon  the  proofs  presented  by  the 
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printed  abstract,  the  court  rightly  did  this  in  regarding  plain- 
tiff as  an  equitable  assignee  of  the  Fairfax  mortgage,  and 
decreeing  that  the  amount  so  paid  for  its  discharge,  or  so 
much  of  it  as  remained  unpaid,  should  be  a  lien  in  favor  of 
plaintiff  upon  the  premises  described:  Crippeny,  Chappd,  35 
Kan.  495;  57  Am.  Rep.  187;  Levy  v.  Mai-tin,  48  Wis.  198; 
White  V.  Neiohall,  68  Mich.  641;  Wilton  v.  Mayherry,  75  Wis. 
191;  17  Am.  St.  Rep.  193. 

The  only  other  question  which  seems  to  us  to  require  con- 
sideration grows  out  of  the  $300  note  and  chattel  mortgage 
given  by  defendant  George  Baker  to  plaintiff,  and  its  subse- 
quent foreclosure  by  the  Sioux  Falls  Savings  Bank.  The 
answer  substantially,  though  not  specifically,  alleges  that  this 
was  given  in  partial  payment  of  the  $550  advanced  by  plain- 
tiff. In  the  entire  absence  of  evidence,  as  in  this  case,  the  • 
presumption  is  the  other  way,  that  it  was  not  accepted  as 
payment:  Hutchinson  v.  Swartsweller,  31  N.  J.  Eq.  205;  Ault' 
man  v.  Jett,  42  Wis.  488;  Geib  v.  Reynolds,  35  Minn.  331.  And 
80  the  court  finds,  and  we  assume  the  fact  to  be,  that  plaintiff 
took  it  as  collateral  security  to  the  original  indebtedness  of 
$550.  The  court  further  finds,  and  there  is  evidence  to  sup- 
port ***  the  finding,  that  plaintiff  afterwards  used  this  note 
and  chattel  mortgage  as  collateral  to  an  indebtedness  of  her 
own  with  the  Sioux  Falls  Savings  Bank,  and  it  is  undisputed 
that  the  bank  afterwards  foreclosed  the  same.  Plaintiff  did 
no  legal  wrong  in  so  using  the  note  and  chattel  mortgage  that 
would  make  her  chargeable  in  this  action  with  its  apparent 
value.  At  all  events,  defendant  Baker  could  not  complain 
until  he  should  pay  or  offer  to  pay  his  note.  The  court  finds 
that  upon  such  foreclosure  and  sale  the  sum  of  $30  was 
realized  beyond  the  costs,  and  gives  defendants  a  credit  for 
that  amount.  To  sustain  this  finding  there  is  no  evidence  ia 
the  abstract,  and  appellants  claim  error  therefor,  and  in  con- 
nection submit  this  proposition:  "The  fact  of  foreclosure 
appearing,  the  presumption  is,  unless  otherwise  shown,  that 
the  proceeds  of  the  mortgaged  property  were  applied  in  pay- 
ment of  the  debt,  and  that  they  were  sufficient  to  extinguish 
it."  We  are  not  referred  to  any  supporting  authorities.  The 
evidence  in  this  case  not  only  fails  to  show  what  the  mort- 
gaged property  sold  for,  but  is  equally  silent  as  to  any  sugges- 
tion of  its  value.  It  only  appears  that  the  mortgage  was 
upon  a  team  of  horses.  We  are  inclined  to  think,  however, 
that  appellants  cannot  take  advantage  of  the  want  of  evidence 
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to  sustain  this  finding.  Defendants  were  certainly  entitled  to 
have  credited  whatever  was  realized  on  such  sale,  upon  the 
theory  that  they  had  paid  so  much;  but  it  was  for  them  to 
show,  if  they  claimed  a  credit  therefor,  how  much  the  credit 
should  be.  It  is  no  ground  of  complaint  upon  their  part  that 
the  court  has  given  them  a  credit  of  $30  to  which  they  have 
not  affirmatively  shown  themselves  entitled.  Nor  can  we 
perceive  any  error  in  the  exclusion  of  the  judgment-roll  in  #. 
the  replevin  case  of  Savings  Bank  v.  Defendant  Oeorge  Baker.     >•: 

It  is  not  apparent  on  the  record,  nor  is  it  suggested  in 
argument,  in  what  particular  this  judgment-roll,  even  if  com- 
petent evidence  in  this  case,  could  have  thrown  any  light 
upon  the  matters  in  controversy  between  the  parties  to  this 
action.  We  discover  no  reason  for  reversing  the  judgment  in 
this  case,  and  it  is  affirmed. 

All  the  judges  concurred. 

Subrogation  to  Likn  of  Mobtoaob  by  Onk  Who  Loaits  Monbt  to  Pat 
It  Off. — One  who  advances  money  with  which  to  pay  ofiF  a  mortgage,  in  pur- 
suance of  an  agreement  that  he  should  do  so,  and  that  the  mortgage  should 
be  discharged  of  record,  and  a  new  one  given  him  on  the  same  property  for 
the  amount  advanced,  is  entitled  to  be  subrogated  to  the  mortgage:  Wilton 
V.  Muyberry,  75  Wis.  191;  17  Am.  St.  Rep.  193,  and  note.  When  a  debt 
secured  by  mortgage  is  paid  by  one  under  no  obligation  to  pay  it,  he  is  sub- 
rogated to  the  rights  of  the  mortgagee  in  the  mortgaged  property:  Fears  v. 
AU)fa,  69  Tex.  437;  5  Am.  St.  Rep.  78.  One  who  lends  money  for  tba 
express  purpose  of  discharging  liens  upon  real  property,  and  who  discharges 
those  liens  at  the  request  of  the  debtor,  expecting  that  his  securities  will  of 
record  take  the  place  of  those  which  he  has  discharged,  will  be  subrogated 
to  the  discharged  liens:  Emmeriv,  Thompson,  49  Minn.  386;  32  Am.  St.  Rep. 
566,  and  note.     See  the  note  to  Johnson  v,  Barrett,  10  Am.  St.  Rep.  87. 

Patment — Taking  Check  as. — A  check  on  a  bank  is  not  payment  unless 
by  express  contract  it  is  so  received:  Johnson- Br inkman  etc.  Co.  v.  Central 
Bank,  116  Mo.  558;  38  Am.  St.  Rep.  615,  and  note;  Steinhart  v.  National      ^ 
Bank,  94  Cal.  362;  28  Am.  St.  Rep.  132,  and  note;  National  Bank  v.  Chicago      * 
etc.  R.  R.  Co.,  44  Minn,  224;  20  Am.   St.   Rep.  666,  and  note.     See  th«    '" 
extended  note  to  Hemphill  v.  Yerkes,  19  Am.  St.  Rep.  609-612.  'i 
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[2  South  Dakota,  269.J 

SvRTBTS — Location  of  Public  Lands. — Teatimonyias  to  line*  of  trees  set 
so  as  to  correspond  to  the  location  of  a  corner,  at  a  place  where  one  of 
the  parties  to  the  suit  claims  such  corner  to  be,  and  also  to  the  building 
of  a  schoolhouse  on  a  lot  which  ran  down  to  such  corner,  is  admissible 
as  tending  to  show  tSe  understanding  of  different  parties  in  the  vicinity 
as  to  the  location  of  the  corner,  and  aiding  the  jury  in  solving  the  ques- 
tion whether  a  certain  mound,  pit,  or  stake  testified  to  by  a  witness  did 
or  did  not  constitute  a  government  corner. 

Appellate  Procedurb. — Whkthkr  a  Trial  Court  EIrrjcd  in  excluding  a 
certiticate  of  a  survey  cannot  be  shown  to  an  appellate  court,  unless  the 
substance  of  the  certificate  is  disclosed  by  the  record.  If  it  is  not  so 
disclosed,  the  presumption  is  that  the  trial  court  ruled  correctly. 

Appellate  Procedure. — A  judgment  will  not  be  reversed  for  the  refusal  to 
instruct  the  jury  on  propositions  of  law  not  involved  in  the  case  upon 
the  evidence  before  the  court. 

Evidence — Official  Suhveys. — Though  the  statute  declares  that  the  report 
of  an  official  survey  certified  in  a  particular  manner  shall  be  presump- 
tive evidence  of  the  facts  stated  therein,  yet  if  the  report  is  not  received 
in  evidence,  but  the  surveyor  himself  testifies  as  a  witness  to  the  fact  of 
bis  survey,  and  what  was  disclosed  thereby,  the  probative  value  of  bis 
testimony  is  not  fixed  by  law,  and  it  must,  therefore,  be  submitted  to 
the  jury  like  any  other  evidence. 

Jury  Trial. — An  Instruction  to  a  Jury  Mat  Properly  Be  Refused  if 
based  upon  an  assumption  of  fact,  and  applicable  only  upon  the  jury 
finding  the  fact  in  the  manner  assumed. 

Surveys — Public  Lands. — If  a  survey  of  public  lands  has  been  made  by  the 
government,  and  a  patent  issued  to  land  covered  by  it  described  with 
reference  to  such  survey,  and  it  appears  that  a  corner  was  established 
by  the  government  surveyors,  it  must  be  accepted  as  the  true  corner, 
without  regard  to  whether  or  not  it  was  located  with  mathematical 
exactness. 

Surveys— Public  Lands. — A  Definitely  Asoertaimsd  Monument  fixed 
by  government  surveyors  as  a  boundary  or  corner  between  sections  of 
land  must  govern  as  against  other  surveys  or  evidence  tending  to  prove 
that  such  monnments  br  corners  should  have  been  located  elsewhere. 

Trespass  Quarb  Clausum  Fkeoit  cannot  be  sustained  by  the  owner  of 
property,  not  in  possession  nor  entitled  to  the  possession  thereof  at  the 
time  of  the  alleged  trespass. 

A  Landlord,  While  His  Tenant  Is  in  Possession,  Mat  Sustain  av 
Action  in  Case  for  injury  to  the  freehold. 

Landlord  and  Tenant— Actionable  Injury  to  the  Reversion. — The 
constructing  of  a  permanent  fence  across  a  part  of  his  land,  and  thus 
including  it  within,  and  attaching  it  to,  the  defendant's  farm,  under  a 
claim  of  ownership  by  the  latter,  is  an  injury  to  the  freehold  for  which 
a  landlord  may  maintain  an  action,  though  committed  when  the  prem- 
ises were  in  possebsiou  of  a  tenant  untler  a  lease. 

Landlord  and  Tenant.— An  Injury  to  thk  Kevkrmion  For  WniCH  a 
Landlord  May  Hkcovkk  by  action  will  be  presumed  from  an  act 
which,  if  persisted  in,  may  ripen  into  an  adverse  right. 
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Pleading. — Aw  Injury  to  the  Landlord's  Reversiok  ia  disclosed  by  a 
pleading  which  avers  acts  done  by  the  defendant  constituting  an  injury 
to  the  freehold.  There  need  not  be  any  formal  ttatemeat  that  th* 
reversion  was  injured. 

Davis,  Lyon  and  Gates,  for  the  appellants. 

McMartin  and  Garland,  for  the  respondent. 

*''•  Kellam,  p.  J.  The  answer  denied,  but  on  the  trial  it 
was  conceded,  that  plaintiff  was  the  owner  in  fee  of  the  north- 
west quarter  of  section  32,  township  101,  range  47,  situate  in 
Minnehaha  county.  The  facts  alleged  as  plaintiff's  cause  of 
action  are  thus  stated  in  the  complaint:  "The  defendant 
forcibly  and  unlawfully  broke  and  entered  upon  the  plain- 
tiff's said  land,  took  down  a  fence  standing  upon  said  land, 
removing  the  same,  and  also  then  and  there  erected  another 
fence  on  said  land,  thereby  fencing  in  about  twelve  acres  of 
said  land,  the  property  of  plaintiff;  and  also  then  and  there 
disturbed  the  plaintiff  in  the  use  and  •'"  occupation  of  said 
land,  preventing  her  from  enjoying  the  same,  and  from  receiv- 
ing the  rents,  uses,  and  profits  thereof,  as  she  otherwise  would 
have  done,  to  the  damage  of  plaintiff,"  etc.  Defendant's  an- 
swer was  a  general  denial.  It  was  admitted  at  the  trial  that 
the  defendant  had,  prior  to  the  commencement  of  the  action* 
fenced  in  about  thirteen  acres  of  land  which  he  claimed 
belonged  to  him,  a  portion  of  the  northeast  quarter  of  sec- 
tion 31,  township  101,  range  47,  for  which,  it  was  conceded, 
defendant  held  a  patent.  It  will  thus  be  seen  that  plaintiff 
and  defendant,  respectively,  owned  adjoining  quarter  sectioiig 
of  land,  and  the  di8i)ute  between  them  was  as  to  the  true  loca- 
tion of  the  corner  which  should  be  at  once  the  northwest  cor- 
ner of  plaintiff's  land,  and  the  northeast  corner  of  defendant's 
land,  for  that  would  determine  the  boundary  line  between 
them. 

Upon  the  trial  George  Arneson  testified  that  in  June,  1884, 
he  found  the  corner  referred  to,  and  particularly  described 
how  it  was  marked  by  mounds,  pits,  and  stake,  and  the  con- 
dition it  was  in;  that  he  lived  in  that  vicinity  from  1873  until 
1882  or  1883,  and  saw  the  corner  "a  good  many  times";  that 
he  knew  the  location  of  the  traveled  road  between  the  two 
quarter  sections  involved,  and  the  east  and  west  road  on  the 
north  side  of  them;  that  these  roads  had  been  traveled  since 
1874;  and  tl)at  at  the  time  of  the  trial  they  crossed  or  inter- 
sected each  other,  just  where  tliey  did  when  he  first  saw  them; 
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and  that  he  recollected  when  the  schoolhouse  was  built,  and 
when  other  improvements  were  made  about  that  corner.  H& 
then  testified  that  lines  of  trees  were  planted  along  the  east 
and  west  road,  and  the  north  and  south  road,  in  1875,  and 
were  still  standing;  these  lines  of  trees  were  on  both  sides  of 
each  road,  about  four  rods  apart;  and  that  these  lines  of  trees, 
80  set,  would  correspond  with  the  location  of  the  corner,  at 
the  place  where  he  had  found  it,  as  testified  to  and  described 
by  him;  and  that  the  line  of  trees  running  north  and  south 
opposite  plaintiff's  quarter  (which  would  be  defendant's  quar- 
ter) were  set  by  defendant,  Spawn,  in  1875.  He  also  testified 
that  the  schoolhouse  was  built  on  the  southeast  corner  of 
section  30,  on  a  one-acre  *''*  lot,  which  "  runs  down  to  the 
corner,"  and  that  the  corner  was  visible  when  the  grounds 
were  laid  out  and  the  schoolhouse  built.  (The  southeast  cor- 
ner of  section  30  would  necessarily  be  the  northeast  of  31,  and 
the  northwest  of  32,  being  the  corner  in  controversy.)  This 
evidence  as  to  the  location  of  the  lines  of  trees  and  the  school- 
house  was  received  over  defendant's  objection  that  the  same 
was  incompetent  and  immaterial,  and  as  calling  for  the  opin- 
ion of  the  witness  as  to  what  other  parties  did. 

This  evidence  may  not  have  been  of  great  value,  and  its 
force  may  have  been  afterwards  modified  by  defendant's 
(Spawn's)  testimony  that  he  set  his  trees  hurriedly,  and  with- 
out reference  to  the  corner;  but  they  were  circumstances  which, 
unexplained,  tended  to  show  the  understanding  of  different 
parties  in  that  vicinity  as  to  the  location  of  the  corner.  These 
were  improvements  of  a  permanent  character,  made  by  par- 
ties who  would  naturally  he  interested  in  locating  them  cor- 
rectly; and,  being  located  with  reference  to  a  visible  mound, 
the  fact  would  tend  very  directly  to  show  whether  they  then 
regarded  such  mound  as  the  mark  of  the  government  corner. 
It  must  be  remembered  that  in  this  case  the  first  search  n)ust 
be  for  the  corner  established  by  the  government  survey,  for 
that  is  conclusive,  if  found;  and  at  this  point  the  primary 
inquiry  was,  did  the  mound,  pit,  and  stake  testified  to  by 
the  witness  indicate  such  corner?  The  witness  says  those 
marks  were  plainly  visible  when  these  improvements  were 
located.  We  think  the  fact  that  defendant,  Spawn,  and  others, 
made  and  located  these  improvements  with  reference  to  thrse 
visible  marks  was  fair  evidence  to  go  to  the  jiiry  as  to  the 
impression  which  these  marks  made  upon  these  various  persons 
as  they  then  observed  them,  and  not  as  they  now  reuiuuiber 
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tliem.  Of  course,  no  boundary  rights  would  be  concluded  by 
«ucl»  facts,  but  we  think  they  were  circumstances  which  the 
jury  raight  properly  know,  and  which  might  fairly  help  them 
in  solving  the  question  whether  the  mounds,  pits,  iind  stake 
testified  to  by  the  witness  did  or  did  not  consliiute  the  gov- 
ernment corner.  It  was,  perhaps,  somewhat  of  tlie  nature  of 
Iraditionary  evidence,  often  resorted  *'*  to  in  the  effort  to 
establish  ancient  and  obliterated  landmarks,  and  in  this  case 
tended,  at  least,  to  show  that  many  years  before,  when  these 
marks  were  more  distinct  and  intelligible,  they  were  recog- 
nized by  the  people  living  there,  including  the  parties  to  the 
present  controversy,  as  indicating  the  corner  established  by 
the  government:  Balier  v.  McArlJiur,  54  Mich.  139;  Coy  v. 
inner,  31  Neb.  348. 

Cyrus  Walts  testified  that  he  was  formerly  a  surveyor,  and 
had  been  locating  government  land  nineteen  years;  that  in 
June,  1873,  he  ran  the  lines  of  section  29,  and  found  the  gov- 
ernment corner  of  sections  29,  30,  31,  and  32;  that  with  ref- 
erence to  the  roads  the  corner  was  right  where  they  crossed 
each  other;  and  his  evidence  as  to  the  location  of  this  corner, 
and  the  presence  and  appearance  of  the  monuments  indicat- 
ing the  same,  tended  to  corroborate  the  testimony  of  the  wit- 
ness Arneson.  The  abstract  says  several  other  witnesses, 
without  naming  them,  "  testified,  in  relation  to  the  corner 
claimed  by  the  plaintiff,  the  same,  in  substance,"  as  Arneson 
a!id  Walts.  It  appearing  from  evidence  introduced  by  plain- 
tiff that  he  had  leased  the  said  northwest  quarter  of  section 
32  for  a  definite  term,  and  at  the  time  of  the  alleged  wrong- 
ful acts  the  tenant  in  said  lease  was,  and  still  is,  entitled  to, 
and  was  and  is  in  the  actual  possession  of,  said  premises, 
defendant  moved  to  strike  out  all  the  evidence  introduced  by 
plaintiff,  and  to  render  judgment  in  favor  of  defendant,  for 
the  reason  that  the  premises  upon  which  the  trespass  is  alleged 
to  have  been  committed  were  then,  and  still  are,  in  possession 
of  a  tenant  under  a  lease.  The  refusal  of  this  motion  by  the 
court  is  assigned  as  error,  and  will  be  considered  later  in  this 
opinion. 

The  defendant  introduced  as  a  witness  D.  C.  Rice,  who  tes- 
tified that  in  November,  1888,  he  was  county  surveyor  of 
Minnehaha  county,  and  made  the  survey  of  said  sections  29, 
30,  32,  and  31,  at  the  request  of  several  parties,  naming  them, 
and  then  offered  in  evidence  "  a  certified  copy  of  the  report 
of  D.  C.  Rice,  county  surveyor,"  which  was  objected  to  by 
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plaintiff  as  incompetent,  immaterial,  and  irrelevant,  and  not 
properly  certified  *''*  to."  This  objection  was  sustained,  and 
defendant  excepted.  The  paper  thus  offered  in  evidence  is 
not  given  to  us  in  the  record,  nor  have  we  any  means  of 
knowing  its  contents.  We  do  not  know  the  substance  or 
form  of  the  certificate,  nor  how  it  was  executed.  Until  error 
is  affirmatively  shown,  the  presumption  is  in  favor  of  the  rul-, 
ing  of  the  court.  "As  the  assignments  of  error  cannot  be 
considered  without  having  before  us  the  contents  of  the  in- 
struments 80  received,  or  so  offered  and  rejected,  and  they  are 
not  here,  there  is  nothing  to  sustain  su  h  assignments  of 
error,  and  the  presumption  in  favor  of  regularity  must  pre- 
vail ":  Blake  v.  Lee,  88  Minn.  478. 

The  same  disposition  must  be  made  of  the  error  assigned 
upon  the  refusal  of  the  trial  court  to  admit  a  book  called 
*'  Field  Notes,"  and  presented  by  defendant.  One  of  plain- 
tiff's objections  to  their  admissibility  was  that  they  were  not 
properly  certified  to.  Defendant  then  introduced  "certifi- 
cate authenticating  these  records,"  thus  presenting  the  ques- 
tion of  the  sufficiency  of  the  certificate.  There  is  nothing  in 
the  abstract  to  inform  this  court  of  the  contents  of  such  cer- 
tificate, nor  by  whom  or  how  it  was  executed.  A  knowledge 
of  these  facts  is  indispensable  in  passing  upon  the  question 
of  its  sufficiency.  Under  these  circumstances  it  is  not  possi- 
ble for  this  court  to  say  whether  these  records  were  so  authen- 
ticated as  to  entitle  them  to  be  admitted  or  not:  Emerick  v. 
Sloan,  18  Iowa,  139;  Craft  v.  Dalles  City,  21  Or.  53.  We 
think,  under  our  practice,  the  rule  should  be  that  records, 
documents,  or  other  writings,  an  understanding  of  which  is 
essential  to  the  appellate  court  in  coming  to  a  decision  on  the 
errors  alleged,  should  be  printed  in  the  abstract,  or  their  con- 
tents, or  the  facts  upon  which  their  competency  depends,  so 
particularly  described  as  to  give  this  court  all  the  informa- 
tion which  the  trial  court  had;  for  only  then  can  this  court 
safely  or  properly  express  an  opinion  as  to  whether  the  trial 
court  had  erred  or  not.  As  announced  by  this  court  in  Noyei 
V.  Lane,  2  S.  Dak.  55,  the  printed  abstract,  as  agreed  to  by 
the  parties  or  settled  by  the  court  in  case  of  dispute,  consti- 
tutes the  record  upon  which  a  case  is  heard  in  this  court;  and 
appealing  parties  should  see  *'''  to  it  that  it  contains  every 
thing  necessary  for  the  appellate  court  to  know  or  consider  in 
inveptipnting  and  passing  upon  every  question  sought  to  be 
reviewed. 
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The  report  of  Surveyor  Rice  having  been  excluded  by  the 
court,  he  (Rice)  testified  as  "a  witness  for  defendant,"  as  to 
how  he  made  the  survey,  who  assisted  hira,  what  rules  he 
followed  as  to  courses  and  measurements,  and  where — not 
being  able  to  find  the  government  corner — he  established  the 
corner  in  dispute.  At  the  close  of  the  evidence  defendant 
asked  the  court  to  instruct  the  jury  "  that  the  survey  of  the 
county  surveyor  is  presumptively  correct,"  and  the  refusal  of 
the  court  to  give  this  instruction  is  assigned  as  error.  This 
proposition  is,  without  question,  the  general  law  of  the  state, 
for  it  is  made  so  by  statute:  Comp.  Laws,  sec.  689.  Whether 
the  refusal  of  the  court  to  give  it  to  the  jury  as  the  law  of  this 
case  was  error  or  not  depends  upon  whether  there  was  any 
evidence  in  the  case  to  which  it  could  apply.  It  is  not  error 
for  the  trial  court  to  withhold  from  the  jury  confessedly  good 
law,  where  the  same  is  outside  of,  and  not  involved  in,  the 
determination  of  the  questions  before  it  on  the  evidence  in 
the  case.  The  statute  (sec.  689  et  seq.)  prescribes  with  much 
detail  under  what  circumstances  and  how  the  county  sur- 
veyors shall  make  an  official  survey,  what  his  report  of  such 
survey  shall  contain,  and  what  shall  be  done  with  it  after  it 
is  so  made,  "  and  said  record  shall  be  competent  evidence  in 
all  courts  of  the  facts  therein  stated ":  Sec.  690.  When 
section  689  says,  "  and  his  surveys  shall  be  held  as  presump- 
tively correct,"  we  think  it  means  his  surveys  made,  authen- 
ticated, and  proved  as  provided  by  the  statute.  When  Rice 
testified  as  "  a  witness  for  defendant,"  his  evidence  did  not 
take  the  place  of  his  oflficial  report,  nor  did  it  carry  the  same 
presumption.  It  was  simply  the  evidence  of  a  witness.  Its 
probative  value  was  not  fixed  by  the  law,  as  in  the  case  of 
his  official  return,  but  went  to  the  jury  like  any  other  evi- 
dence. Suppose,  instead  of  Rice,  Van  Antwerp,  his  assistant, 
or. even  one  of  the  chainmen,  bad  testified  to  precisely  the 
same  facts,  could  it  be  held  that  the  official  survey  was  so 
proved  as  to  entitle  it  to  the  favorable  presumption  *^®  of  the 
statute?  We  think  such  a  conclusion  would  be  unsafe,  and 
not  within  the  contemplation  of  the  law.  The  official  report 
of  the  county  surveyor  not  being  in  evidence,  nor  his  survey 
proved  in  the  manner  provided  by  statute,  we  do  not  think 
defendant  was  in  position  to  claim  the  benefit  of  tlie  instruc- 
tion asked  for,  and  there  was  no  error  in  the  refusal  of  the 
court  to  give  it:  Beeman  v.  Black,  49  Mich.  598.  Tested  by 
the  same  rule,  instructions  marked  "2"  and  "3"  were  proj)- 
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erly  refused.  If  given  they  could  not  have  helped  the  jury, 
for  they  would  have  found  no  evidence  in  the  case  to  which 
such  instructions  could  apply. 

Error  is  also  assigned  on  the  refusal  of  the  court  to  give 
instructions  4,  5,  and  6,  as  follows:  4.  Recognized  government 
corners,  standing  in  the  same  township,  siiould  be  considered, 
and  section  lines  tested  by  both  east  and  west  distances  and 
north  and  south  distances,  as  given  by  the  field  notes  of  the 
government  surveyor;  5.  The  general  rule,  that  known  mon- 
uments are  to  govern,  is  subject  to  exceptions,  as  where  an 
adherence  to  the  rule  would  be  plainly  absurd  to  its  results; 
6.  The  rule  that,  in  the  construction  of  a  deed,  courses,  dis- 
tances, and  quantities  must  yield  to  natural  or  artificial 
monuments  called  for  by  the  grant,  is  not  inflexible.  It 
applies  with  less  force  to  artificial  than  to  natural  monu- 
ments, and,  where  there  is  any  thing  in  the  description  show- 
ing that  the  courses  and  distances  are  right,  they  will  prevail.'' 
We  presume  these  instructions  express  correct  rules  of  law 
for  locating  or  establishing  confessedly  lost  corners  and 
boundary  lines.  In  this  case  the  primary  issue  was  whether 
the  government  corner  determining  the  boundary  line  between 
plaintifiF  and  defendant  was  lost  or  not.  The  instruction  as 
asked  assumed  the  affirmative  against  the  plaintiff.  These 
instructions,  admitting  them  to  be  good  law  in  the  abstract, 
could  only  have  been  properly  given  in  this  case  upon  the 
cojidition  that  the  jury  should  first  find  that  the  original 
corner  in  question  was  lost,  and  this  condition  should  have 
accompanied  the  instructions;  for,  as  we  will  notice  further 
on,  if  the  corner  established  by  the  government  surveyors, 
and  in  reference  to  which  the  patent  was  issued,  is  found  and 
"*  definitely  located,  all  inquiry  as  to  its  mathematical  cor- 
rectness is  foreclosed;  and  so  it  was  not  error  to  refuse  these 
instructions  without  the  qualification  suggested;  for  if  the 
jury  found  with  the  plaintiff  that  the  marks  testified  to  by 
bis  witnesses  were  the  marks  of  the  government  surveyor, 
and  constituted  the  corner  established  by  government  survey, 
these  instructions,  however  correct  in  a  proper  case,  would 
have  been  inapplicable  to  this  case. 

We  have  read  with  considerable  care  the  portions  of  the 
court's  charge  to  which  appellant  excepts,  and  we  discover 
no  error.  The  charge  was  based  upon  the  theory  that  there 
had  been  a  survey  of  this  land  by  the  United  States  govern- 
lueut,  and  that  the  patent  lo  plaintiff  was  issued,  and  the 
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land  covered  by  it  described  with  reference  to  such  survey; 
that,  if  the  jury  believed  from  the  evidence  that  the  mound 
testified  to  by  plaintiff's  witnesses  was  the  corner  established 
by  the  government  surveyors,  it  constituted  the  true  corner, 
and  so  far  determined  the  boundary  line  of  plaintiflTs  land, 
without  regard  to  whether  such  corner  was  located  with 
mathematical  exactness  or  not.  We  think  this  was  a  correct 
statement  of  the  law,  and  was  applicable  to  the  case  before 
the  jury.  "  There  can  be  no  doubt  that  the  definitely  ascer- 
tained monument  fixed  by  the  government  surveyors  as  the 
boundary  between  sections  must  govern,"  says  Dixon,  C.  J., 
in  Jonea  v.  Kimble,  19  Wis.  429.  If  the  Stakes  or  monuments 
placed  by  the  government  in  making  the  survey  to  indicate 
the  section  corners  and  quarter  posts  can  be  found,  or  the 
place  where  they  originally  were  placed  can  be  identified, 
they  are  to  control  in  all  cases":  Hesa  v.  Meyer,  73  Mich.  259; 
Britton  v.  Ferry,  14  Mich.  53;  Knight  v.  Elliott,  hi  Mo.  317. 

We  now  go  back  to  consider  defendant's  motion  to  dismiss 
the  complaint,  for  the  reason  that  at  the  time  of  the  wrongful 
acts  complained  of  the  plaintiflf  was  not  in  possession  nor 
entitled  to  the  possession  of  the  locus  in  quo.  Admitting,  as 
claimed  by  appellant,  that  the  common-law  rule  is  that 
actual  or  constructive  possession  is  necessary  jjo  snppori  nu 
action  of  trespass  quare  clausum,  and  that  the  tenant  for  a 
definite  term,  **•  at  least,  being  in  actual  possession,  the 
landlord  has  not  such  constructive  possession  as  will  entitle 
him  to  maintain  such  action,  it  still  remains  to  be  considered 
whether  this  is  distinctively  and  necessarily  an  action  only 
in  the  nature  of  trespass  quare  clausum,  and  so  controlled  by 
the  foregoing  rule.  The  old  action  of  trespass  quare  clausum 
fregit,  as  its  name  imports,  was  based  upon  an  alleged  inva- 
sion of  possession,  and  in  such  action  could  be  litigated  only 
the  injury  to  the  possession,  and  damages  recovered  only  by 
the  party  in  or  entitled  to  the  possession;  but  there  still 
remained  to  the  landlord  out  of  possession  the  right  to  sua 
for  permanent  injury  to  the  freehold,  in  an  action  on  the  case. 
The  interesting  question  presented  by  this  record,  therefore,  ia 
not  whether  plaintiff,  being  a  landlord  out  of  possession,  could 
have  maintained  an  action  of  trespass  quare  clausum,  but 
whether,  on  the  facts  alleged  and  proved,  he  can  maintain 
any  action.  The  effect  of  the  reformed  practice  is  substan- 
tially to  make  all  law  actions  at  least  actions  on  the  case. 
The  true  rule  would  seem  to  be  that,  wherever  a  legal  right 
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is  violated,  the  owner  of  such  right  is  the  party  entitled  to 
action  therefor.  If  possession  only  is  disturbed,  the  owner  of 
the  right  of  possession  may  have  his  action  for  damages- 
If  the  freehold  itself,  independent  of  and  beyond  its  present 
use  and  enjoyment  by  the  tenant,  is  injured,  the  owner  of  the 
freehold  ought  in  like  manner  to  have  his  action.  In  his 
work  on  pleading,  Chitty  says:  "  Therefore,  a  landlord  cannot, 
during  a  subsisting  lease,  support  trespass,  but  the  action 
must  be  in  the  name  of  the  tenant,  or  the  landlord  must  pro- 
ceed in  case."  In  his  Commentaries  (vol.  4,  p.  119,)  Chan- 
cellor Kent  says:  "There  has  been  some  diflBculty  in  thig 
country  as  to  the  right  of  a  landlord  to  bring  trespass  for  an 
injury  to  the  land  while  there  was  a  tenant  lawfully  in  posses- 
sion"; and,  after  referring  to  cases  says:  "The  suit  is  in  case 
for  trespass  to  the  injury  of  the  reversion,  unless  the  lessee  ia 
possession  be  at  will  only,  and  then  trespass  will  lie  by  the 
reversioner."  Lienow  v.  Ritchie^  8  Pick.  235,  was  an  action  on 
the  case  by  the  owner  of  a  house  for  cutting  away  a  part  of  it 
while  it  was  in  the  occupation  of  his  tenant  for  a  definite  term. 
The  court  •**  says:  "The  facts  found  show  a  proper  ground 
for  an  action  on  the  case.  The  plaintiflF  not  being  in  actual 
possession,  nor  having  the  right  to  possession  against  his  les- 
see, could  not  maintain  trespass.  Case  is  the  proper  remedy 
for  the  landlord  where  an  injury  is  done  to  the  inheritance": 
See,  also,  Starr  v.  Jackson,  11  Mass.  519.  Lachman  v.  Deisch^ 
71  111.  59,  was  an  action  "to  recover  damages  for  an  injury  to 
the  plaintiff's  real  estate  by  the  construction  of  a  drain,"  the 
premises  claimed  to  have  been  injured  being  in  the  actual 
possession  of  a  tenant,  and  the  court  says:  "The  drain,  as 
constructed,  will  permanently  affect  the  rental  value  of  the 
premises,  and  in  such  cases  it  is  the  settled  law  the  owner 
may  recover."  These  authorities  all  recognize  the  right  of 
the  landlord  out  of  possession  to  maintain  an  action  on  Uie 
case  for  injury  to  his  freehold  or  inheritance,  and  so  in  later 
cases,  under  the  reform  practice,  the  landlord's  right  of  action, 
under  like  conditions,  is  definitely  asserted:  Bliss  on  Code 
Pleadings,  sec.  23.  In  Brown  v.  Bridges,  31  Iowa,  138,  in 
which  a  dominant  question  was  whether  an  action  could  be 
maintained  by  the  landlord  out  of  possession  for  an  injury  to 
his  real  estate  in  taking  up  and  removing  fences,  the  court, 
after  referring  to  the  rules  of  the  common  law  applicable  fo 
different  forms  of  action,  concludes  as  follows:  "  We  hold, 
therefore,  that  under  the  system  of  procedure  recognized  by 


792  Arneson  t;.  Spawn.  [S.  Dakota, 

the  code,  the  owner  of  real  estate  which  is  in  the  actual  pos- 
session of  a  tenant  may  maintain  an  action  for  an  injury  to 
his  estate."  In  Fitch  v.  Gosser,  54  Mo.  267,  the  trial  court 
had  held  broadly  "that  the  landlord  cannot  maintain  an 
action  of  trespass  for  trespass  committed  on  the  premises 
while  in  the  possession  of  his  tenants."  The  supreme  court 
reversed  the  judgment,  saying:  "At  the  common  law  an  action 
by  the  owner  of  land  for  injqries  to  the  inheritance  when  the 
iand  was  rented  to  tenants  was  called  an  action  on  the  case. 
The  tenant  could  bring  trespass  for  an  injury  to  his  possession. 
'This  suit,  by  whatever  name  it  may  be  called,  is  for  a  damage 
sustained  by  the  owner,  and  is  therefore  properly  brought  by 
him."  The  doctrine  of  these  cases  would  seem  to  be  the 
meaning  of  section  2780  of  the  Compiled  Laws:  "A  person 
having  an  estate  in  fee,  in  remainder,  or  reversion  may  *"' 
uaaintain  an  action  for  any  injury  done  to  the  inheritance, 
notwithstanding  an  intervening  estate  for  life  or  years,  and 
although,  after  its  commission,  his  estate  is  transferred,  and 
he  has  no  interest  in  the  property  at  the  commencement  of 
the  action." 

Did  the  setting  of  a  permanent  fence  across  the  land  of 
plajntifl"  by  defendant,  thus  cutting  off  a  portion  of  plaintiff's 
farm,  and  attaching  it  to,  and  inclosing  it  with,  defendant's 
farm  under  a  claim  of  ownership  by  defendant,  constitute  a 
anaterial  and  substantial  injury  to  the  freehold  other  and 
<lifferent  and  independent  of  the  injury  to  the  tenant's  right 
•of  possession?  We  say  a  "  permanent  fence"  because  ordi- 
narily fences  are  attached  to,  and  become  part  of,  the  soil,  and 
this  particular  fence  was  set  for  and  designed  as  a  line  fence, 
marking  the  boundary  between  plaintiff's  and  defendant's 
land.  In  Taylor's  Landlord  and  Tenant,  page  136,  the  law 
is  stated  generally  as  follows:  "The  landlord's  rights,  after 
the  tenant's  entry,  are  confined  to  the  protection  of  his  rever- 
sionary interest  merely;  that  is,  to  the  maintenance  of  actions 
for  such  injuries  as  would,  in  the  ordinary  course  of  things, 
continue  to  affect  such  interest  after  the  determination  of  the 
iease."  "An  injury  to  real  estate,  while  the  tenancy  exists, 
«nay  support  two  actions — one  by  the  tenant,  who,  in  any 
<ivent,  must  suffer  some  legal  injury;  and  one  by  the  rever- 
sioner, when  the  injury  is  of  a  nature  to  affect  tiie  reversion  ": 
Oooley  on  Torts,  326.  In  Lienow  v.  Ritchie,  8  Pick.  235,  it 
WMs  lield  that  cutting  away  a  part  of  a  house  was  such  an 
injury  to  the  inheritance  as  jusLiiicd  a  recovery  of  damages 
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by  the  landlord  out  of  possession.  In  Brown  v.  Bridges,  31 
Iowa,  138,  the  removal  of  a  fence  was  held  to  entitle  the 
landlord  to  such  action.  And  in  numerous  cases  the  flood- 
ing of  lands,  the  cutting  of  timber,  the  demolition  of  build- 
ings, and  the  discharge  of  rain  water  from  an  adjoining 
roof  have  supported  actions  for  injury  to  the  inheritance. 
Now,  the  same  reasoning  that  would  make  the  wrongful 
removal  of  a  building  or  fence  actionable  would  make  its 
wrongful  construction  actionable.  In  each  case  the  amount 
of  damages  would  depend  upon  the  degree  of  injury  proved, 
but  the  principle  upon  which  the  right  of  action  rested 
**'  would  be  the  same  in  both  cases.  It  could  make  no  dif- 
ference in  principle  whether  the  injury  resulted  from  taking 
Bome  thing  off  the  land  or  from  putting  some  thing  on.  Nor 
do  we  see  why  the  injury  to  the  freehold  from  the  removal  or 
the  cutting  off  of  improvements  from  a  farm  is  so  essentially 
different  from  that  resulting  from  cutting  off  a  part  of  the 
farm  itself  as  to  justify  the  distinction  wiiich  would  make 
one  actionable  and  the  other  not.  We  think  it  would  be 
against  the  most  current  ideas  of  right  and  justice  to  say 
that  defendant  might  plant  a  fence  across  plaintiff's  farm, 
thus  segregating  a  portion  of  it,  and  making  it  openly,  and 
under  claim  of  absolute  ownership,  a  part  of  his  own  farm, 
claiming  the  title,  and  holding  dominion  over  it  adversely  to 
plaintiff,  and  still  be  entirely  free  from  liability  to  the  owner 
of  the  estate  which  he  has  thus  chopped  up  with  fences  and 
clouded  with  a  claim  of  ownership.  There  are  many  ways 
in  which  such  acts  might  work  an  injury  to  phiintiff's  estate 
distinct  from  their  interference  with  the  tenant  s  right  of  pos- 
eessioti.  It  was  an  assertion  of  title,  and  an  act  of  occupa- 
tion under  it,  which,  if  plaintiff  were  incapacitated  froui 
resisting,  would  grow  stronger  day  by  day,  until  by  force  of 
prescription  it  would  overcome  plaintiff's  title  entirely.  In 
Wood's  edition  of  Addison  on  Torts  (vol.  1,  p.  213)  the  fol- 
lowing language  is  used:  "An  action  is  also  maintainable  by 
the  reversioner  of  a  mill  demised  to  a  tenant,  for  a  diversion 
by  a  stranger,  of  water  from  the  millhead;  for  if  the  diversion 
was  allowed  to  continue  with  the  knowledge  of  tlie  reversioner, 
and  without  interruption  from  him  or  his  tenant,  it  nught 
eventually  be  made  the  foundation  of  u  legal  right  to  divert 
the  water,  to  the  serious  injury  of  the  inheritance."  Judge 
Cooley,  speaking  u|)on  the  sanjo  sul)ject,  and  as  to  what  acts 
will  support  action  by  the  reversioner,  says:  "  But  if  the  uut  be 
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one  which,  if  persisted  in,  may  at  length  ripen  into  an  ad  verso 
right,  an  injury  will  be  presumed":  Cooley  on  Torts,  371; 
Blanchard  v.  Baker,  8  Greenl.  266.  Appellant,  however,  insists 
that  plaintiff  could  not  recover  for  injury  to  lier  reversionary 
interest,  because  no  such  interest  is  alleged  in  the  coniphiint, 
nor  is  any  injury  to  the  reversion  complained  of.  When  the 
complaint  •***  states  facts  constituting  an  injury  to  the  free- 
hold enduring  and  permanent,  it  states  a  cause  of  action  in 
favor  of  the  owner  of  the  freehold,  whether  in  or  out  of  pos- 
session. We  cannot  perceive  what  advantage  would  be  gained 
by  requiring  the  complaint  to  state  formally  and  explicitly 
that  the  reversion  was  injured,  when  the  facts  pleaded  as  the 
cause  of  action  are  of  such  a  nature  as  necessarily  to  work 
such  injury:  Beaver  v.  Trimmer,  25  N.  J.  L.  97;  Tlnsman  v. 
Belvidere  etc.  R.  R.  Co.,  25  N.  J.  L.  255;  64  Am.  Dec.  415. 
Two  cases  are  cited  by  appellant  as  opposing  this  view: 
Uttendorffer  v.  Saegers,  50  Cal.  496,  and  Tobias  v.  Cohn,  36 
N.  Y.  363.  In  the  former  case  the  complaint  alleged  owner- 
ship and  possession  in  plaintifiP  of  premises  described,  and  of 
the  improvements  thereon,  consisting  of  buildings,  fruit  trees, 
and  grape  vines;  that  defendant  forcibly  entered  upon  the 
premises,  tore  down  the  buildings,  carried  away  the  mate- 
rials, and  dug  up  and  carried  away  the  grape  vines.  The 
opinion  is  very  short  and  opens  with  the  statement:  "The 
action  is  trespass  quare  dausum'\'  and  then  the  court  consist- 
ently reversed  the  judgment  below,  because  defendant  was 
not  allowed  to  show  that,  at  the  time  of  the  alleged  injury, 
a  tenant,  and  not  plaintiflf,  was  in  the  actual  possession  of  tho 
premises;  but  the  opinion  concludes:  "However,  even  if  it 
could  be  considered  as  an  action  brought  by  a  reversioner 
for  injury  done  to  the  freehold,  the  duration  of  the  tertn  of 
the  tenant  in  possession  would  be  important  evidence  as 
afifecting  the  measure  of  damages  to  be  recovered,"  thus 
justifying  the  reversal  to  any  who  might  not  be  entirely 
satisfied  with  the  first  conclusion  of  the  court.  Where  a 
complaint  shows  a  permanent  and  substantial  injury  to  the 
freehold  itself,  for  which  the  owner  asks  damages,  we  do  not 
quite  see  how  a  court  can  say  that  the  action  is  for  injury  to 
the  possession  merely,  and  so  cannot  be  maintained  by  an 
owner  out  of  possession.  The  latter  case,  according  to  the 
statement  which  precedes  the  opinion,  was  trespass  for  enter- 
ing a  yard  or  garden  in  the  possession  of  the  plaintiff,  erect- 
ing a  fence  across  it,  and  depriving  her  of  the  use  of  more 
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than  half  the  premises.  The  court  held  the  action  was  for 
injury  to  the  possession,  which  was  in  a  tenant,  and  not  in 
plaintifiF,  and  **'  says:  "There  could  not  be  a  recovery  for 
injury  to  the  inheritance,  as  there  were  no  allegations  in  the 
complaint,  either  of  the  destruction  of  the  fruit  trees  and 
shrubbery,  or  of  the  reversionary  interest  of  the  plaintiff  in 
the  premises."  In  other  words,  that  the  complaint  stated 
neither  permanent  injury  to  the  freehold,  nor  any  interest  of 
plaintiflf  in  such  freehold,  except  the  right  of  possession,  and 
so  did  not  show  any  cause  of  action  except  in  the  nature  of 
trespass  quare  clausum.  We  hold  that  a  substantial  and  per- 
manent injury  to  the  estate  itself  constitutes  a  cause  of 
action  in  favor  of  the  owner  of  the  estate  injured,  and  that  a 
complaint  showing  such  facts  states  a  cause  of  action  which 
will  let  in  proof  of  such  injury.  The  judgment  of  the  cir- 
cuit court  is  affirmed. 
All  the  judges  concurred. 

Trespass — Necessity  For  Possession. — To  maintain  trespass,  the  plain- 
tiff must  have  possession:  Foster  t.  Fletcher,  7  T.  B.  Mon.  634;  18  Am. 
Dec.  208,  and  note.  Trespass  juare  c/au«um /re^^i^  can  be  maintained  only 
by  a  person  in  actual  possession  of  the  locus  m  quo  at  the  time  of  the  injury; 
a  mere  legal  or  constructive  possession  will  not  sustain  sach  action:  McClaln 
T.  Todd,  5  J.  J.  Marsh.  335;  22  Am.  Doc.  37,  and  note;  WUaom  v.  Bihb,  1 
Dana,  7;  25  Am.  Dec.  118,  and  note;  Bakersfield  etc.  Soc.  y.  Baker,  15  Vt. 
119;  40  Am.  Deo.  668;  Truss  v.  Old,  6  Rand.  556;  18  Am.  Dea  748,  and 
note.  The  owner  of  land  cannot  maintain  trespass  quare  clausum  /regit 
against  one  who  was  in  possession  at  the  time  he  acquired  title:  McColman 
T.  Wilkes,  3  Strob.  465;  61  Am.  Dec.  637,  and  note. 

Landlord  and  Tenant — Action  For  Trespass  by  Landlord. — A  land- 
lord has  neither  actual  nor  constructive  possession  during  the  continuance 
of  the  lease,  so  as  to  enable  him  to  maintain  trespats;  bat  the  exclusive  pos- 
session is  in  the  tenant:  Oibborm  v.  DiUingluim,  10  Ark.  9;  50  Am.  Dec.  '233, 
and  note;  Tonence  v.  h-win,  2  Yeates,  210;  1  Am.  Deo.  340. 

Trespass — Adverse  PossKssroN— iNJUNcrioii. — Where  the  facts  found 
show  that  if  not  prevented,  the  continuous  trespass  of  the  defendants 
might,  by  time,  ripen  into  a  right  adverse  to  the  plaintiff,  the  plaintiff  is 
entitled  to  an  injunction  to  protect  the  superior  right  without  proof  of  dam- 
ages: MM  ▼.  Bwmg,  90  Cal  231. 
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Probert  V.  McDonald. 

[2  South  Dakota,  495.] 
PLIADINO  Fraud  in  Transfers  of  PnorERTr. — An  allegation  that  a  trans* 
fer  was  made  with  intent  to  defraud  creditors  of  the  grantor,  and  that 
the  grantee  vrell  knew  the  intention  of  the  transfer,  is  a  sufficient  aver- 
ment of  fraud  to  support  an  attack  upon  such  transfer  as  fraudulent, 
although  there  is  no  allegation  that  the  grantor  bad  Bo  other  property 
■abject  to  execution. 

T.  H.  Null,  for  the  appellant. 

0.  F.  Woodruff  and  A.  Gunderson,  for  the  respondent. 

*"•  Kellam,  p.  J.  In  this  case  the  following  facts  seem 
to  be  undisputed:  On  and  before  September  12,  1889,  one  E. 
B.  Orr  was  the  owner  of  a  lot  in  Wessington  Springs,  South 
Dakota.  On  that  day  he  conveyed  the  same  by  warranty 
deed  to  appellant,  the  consideration  named  in  the  deed  being 
five  hundred  and  fifty  dollars.  Prior  to  this,  and  on  the 
twentieth  day  of  August,  one  Woodburn  had  sued  out  a  war- 
rant of  attachment  in  an  action  against  Orr,  and  had  levied 
it  upon  this  lot  and  livery  barn  thereon.  On  the  twelfth  day 
of  September  the  attachment  was  dissolved,  and  thereafter, 
on  the  same  day,  Orr  deeded  the  property,  as  above  stated,  to 
appellant  Probert.  October  24th,  Woodburn  obtained  judg- 
ment against  Orr,  upon  which  execution  was  issued  and  levied 
upon  this  lot  October  Slst.  It  was  advertised  for  sale  by 
respondent,  who  was  the  sheriff  of  Jerauld  county,  wherein 
such  property  was  situated.  This  action  was  brought  by 
appellant  against  respondent,  as  sheriff,  to  perpetually  enjoin 
such  sale.  The  respondent  resists,  principally  on  the  ground 
that  the  conveyance  from  Orr  to  appellant  Probert  was  void, 
because  made  with  intent  to  defraud  his  creditor  Woodburn. 
The  allegation  of  the  answer  in  this  respect  was  general: 
that  said  transfer  was  made  by  Orr  with  intent  to  defraud 
his  creditors,  and  especially  to  defraud  his  creditor  Woodburn, 
and  that  appellant  Probert  well  knew  the  motive,  and  was  a 
party  to  it,  and  that  the  transfer  was  without  consideration. 
The  court  found  for  defendant,  and  adjudged  the  conveyance 
void  as  against  the  Woodburn  judgment,  denying  plaintiff  the 
injunction  which  he  sought.  From  this  judgment  plaintiff 
appeals.  At  the  opening  of  the  trial  the  plaintiff  (appellant) 
objected  to  the  introduction  of  any  evidence  under  the  answer, 
on  the  ground  that  it  did  not  state  facts  constituting  a  defense, 
and  the  overruling  of  this  objection  is  the  first  error  assigned. 
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Appellant  contends  that  the  answer  is  insufficient,  in  that  it 
states  no  facts  which  tend  to  show,  or  which  would  support, 
an  inference  of  fraud,  and  that  it  was  also  insuSicient  in  not 
alleging  that  Orr,  the  grantor  and  judgment  debtor,  had  no 
other  property  '®*  subject  to  execution,  thus  making  it  neces- 
sary to  proceed  against  this  Jot  to  collect  the  judgment. 

Upon  whom  rests  the  burden  of  proof  under  the  pleadings 
in  this  case  is  not  before  us,  as  the  parties  have  affirmatively 
agreed  that  it  is  with  the  defendant;  and  it  is  probably  true, 
as  claimed  by  appellant,  that  the  sufficiency  of  the  answer  as 
to  the  allegation  of  the  intent  with  which  the  conveyance  was 
made  must  be  tested  by  the  same  rule  which  would  deter- 
mine the  sufficiency  of  a  similar  allegation  in  a  complaint: 
Bliss  on  Code  Pleadings,  sec.  339,  and  cases  cited.  The  first 
question,  then,  would  seem  to  be,  is  the  allegation  that  Orr 
made  the  transfer  with  intent  to  defraud  his  creditors,  and 
that  appellant  well  knew  of  his  intent,  and  was  a  party  to 
the  same,  sufficient  to  let  in  proof  of  such  alleged  fraudulent 
intent?  We  think  the  books  afford  more  judicial  expres- 
sions against  than  in  favor  of  the  sufficiency  of  such  an 
allegation.  Wait  on  Fraudulent  Conveyances,  section  141, 
says:  "A  mere  general  averment  that  a  deed  was  fraudulent, 
or  that  it  was  made  with  intent  to  hinder,  delay,  or  defraud 
creditors,  has  been  regarded  as  an  insufficient  method  of 
pleading,"  and  from  states  having  statutes  similar  to  ours 
sufficient  authority  may  be  cited  to  justify  the  text;  but  we 
are  unable  to  see  how,  under  the  statute  referred  to,  a  fuller 
or  more  elaborate  allegation  of  the  fraudulent  intent,  or  how 
it  is  to  be  made  to  appear,  can  be  required,  where  the  object 
of  the  pleading  is  to  put  a  case  within  the  terms  and  under 
the  protection  of  such  statute.  Section  4656  of  the  Compiled 
Laws  is  as  follows:  "Every  transfer  of  property  ....  made 
with  intent  to  delay  or  defraud  any  creditor  ....  of  his 
demands,  is  void,"  etc.  This  is  followed  by  section  4659, 
which  says:  "  In  all  cases  arising  ....  undtr  the  provisions 
of  this  title,  ....  the  question  of  fraudulent  intent  is  one 
of  fact,  and  not  of  law,  etc.  The  statute  declares  that  in  such 
case  the  intent  is  not  a  conclusion  of  law,  but  a  matter  of 
fact.  If  it  were  a  conclusion  of  law,  it  could  not  be  so 
pleaded;  but  where  the  statute  definitely  fixes  its  character 
as  a  fact,  it  may  be  pleaded  as  a  fact.  Fraud  itself  is  not  a 
fact,  and  is  never  so  defined,  and  so,  in  pleading  fraud,  it  is 
not  sufficient  to  plead  it  by  name,  simply,  *®'  or  to  allege 
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against  a  party  that  he  committed  fraud,  but  the  facts  and 
circumstances  must  be  pleaded  from  which  fraud,  as  a  con- 
clusion or  judgment,  would  be  inferred.  The  statute  says 
that  if  a  conveyance  be  made,  and  there  exist,  in  connection 
with  the  making  of  such  conveyance,  a  certain  fact,  to  wit,  an 
intent  to  delay  or  defraud  creditcys,  such  conveyance  is  void. 
Now,  a  complaint  or  an  answer  that  alleges  just  these  facts  to 
exist  meets  all  the  requirements  and  conditions  of  the  stat- 
ute. While  the  fraudulent  intent  is  usually  proved  by  sug- 
gestive facts  and  circumstances  leading  to  the  ultimate  fact 
of  intent,  it  is  not  necessarily  so.  It  may,  in  most  of  the 
states,  be  proved  directly,  as  any  other  fact.  The  grantor 
himself  may  answer  as  to  his  intent:  Seymour  T.  Wilson,  14 
N.  Y.  567;  Campbell  v.  Holland,  22  Neb.  587;  Gar  dam  v. 
Woodward,  44  Kan.  758;  21  Am.  St.  Rep.  310;  Thacher  v. 
Phinney,  7  Allen,  146;  Frost  v.  Rosecrans,  66  Iowa,  405.  In 
Sweeney  v.  Conley,  71  Tex.  543,  it  is  held  otherwise,  however, 
and  the  reason  given  ifl  significant  in  this  discussion.  The 
court  says:  "  It  has  been  held  repeatedly  by  this  court  that 
the  seller  or  grantor  in  a  transaction  alleged  to  be  fraudulent 
will  not  be  permitted  to  testify  that  he  made  the  sale  or  con- 
veyance in  good  faith,  or  that  he  did  not  intend  to  defraud 
his  creditors.  The  reason  for  the  exclusion  of  such  testi- 
mony is,  that  the  question  of  fraudulent  intent,  in  such  cases, 
is  a  mixed  one  of  law  and  fact,  and  that  to  say  thai  the  intent 
was  not  fraudulent,  or  that  the  transaction  was  made  in  good 
faith,  is  to  state  a  legal  conclusion."  The  argument  of  this 
opinion  plainly  is,  that  if  the  intent  were  simply  a  question  of 
fact,  and  not  one  of  mixed  law  and  fact,  it  might  be  testified 
to  as  a  fact;  but  with  us,  the  controlling  law  peremptorily 
fixes  it  as  a  fact,  and  nothing  else,  and  under  such  a  rule  it 
should  be  treated  as  a  fact,  both  in  evidence  and  in  pleading. 
It  would  be  difficult  to  give  any  good  reason  why,  in  such  case, 
a  party  should  be  required  to  plead  more  than  he  is  required  to 
prove,  but  suppose  in  an  action  to  avoid  a  conveyance  because 
made  with  such  fraudulent  inte.it,  the  only  evidence  upon  the 
question  of  intent  is  that  of  the  grantor  and  grantee  themselves, 
**'  who  testify  that,  in  making  the  conveyance,  they  did 
intend  to  delay  and  defraud  the  grantor's  creditors,  may  not 
the  plaintifi"  safely  stop  there?  If  a  witness  may  testify 
directly  to  the  existence  or  nonexistence  of  such  intent  as  a 
fact,  may  not  a  party  plead  it  as  a  fact?  Or,  suppose  a  com- 
plaint iu£uch  case  allege  that  the  conveyance  was  made,  as 


Feb.  1S92.]  Pkobert  v.  McDoxNald.  799 

in  tlie  words  of  the  statute,  with  intent  to  defraud  creditors, 
and  the  answer  does  not  deny  such  allegation  of  intent,  and 
80  admits  it,  is  not  such  allegation  of  fraudulent  intent  to  be 
taken  as  true?  But  this  would  not  be  so  if,  as  appellant 
contends,  the  intent  were  not  thus  well  pleaded.  The  rule  of 
the  code  is  that  the  complaint  "  must  contain  a  statement  of 
the  facts  constituting  the  cause  of  action" — not  evidentiary 
facts,  but  the  ultimate  facts;  but  the  fact,  that  which  consti- 
tutes the  cause  of  action,  is  the  fact  which  invalidates  and 
destroys  the  conveyance,  and  that  fact  is,  by  the  express  words 
of  the  statute,  '*  the  intent  to  delay  or  defraud  creditors."  In 
these  remarks  we  desire  to  distinguish  between  fraud  itself  as 
a  conclusion  or  inference,  and  an  intent  to  defraud.  The 
former  cannot  be  said  to  be  a  fact,  but  is  the  judgment  of  the 
law  upon  a  combination  of  both  facts  and  intent;  the  latter 
is  by  statute  made  a  fact  only.  A  party  charged  in  a  plead- 
ing with  having  committed  a  fraud  is  entitled  to  be  apprised 
of  the  character  of  the  acts  from  which  his  fraud  is  to  be 
inferred,  so  that  he  may  prepare  to  defend  himself;  but  when 
his  conveyance  is  sought  to  be  avoided  upon  the  specific 
ground  that,  in  making  it,  he  intended  to  defraud  his  cred- 
itors, the  only  thing  in  issue  is  one  single  simple  fact,  to  wit, 
his  intent.  To  plead  more  would  be  to  plead  the  evidence. 
In  Bearddey  Scythe  Co.  v.  Foster,  36  N.  Y.  565,  the  court  of 
appeals  held  a  complaint  insufficient  because  it  did  not 
directly  aver  that  the  transfer  complained  of  was  made  with 
intent  to  hinder,  delay,  and  defraud  creditors,  but  instead, 
did  just  what  appellant  claims  should  have  been  done  in  this 
case,  to  wit,  set  out  the  details  of  the  alleged  fraudulent 
arrangement.  The  views  we  have  expressed  as  to  the  suf- 
ficiency of  such  an  allegation  are  fully  supported  in  Durant 
V.  Pieraon,  8  N.  Y.  Supp.  904.  That  was  action  by  a  judg- 
ment creditor  to  set  aside  an  assignment  ••*  as  fraudulent. 
The  complaint  alleged  that  it  was  made  and  accepted  with 
intent  to  hinder,  delay,  and  defraud  creditors.  The  court 
held  the  complaint  sufficient,  saying:  "  The  allegation  that 
the  assignment  was  made  and  accepted  with  intent  to  hinder, 
etc.,  is  a  sufficient  allegation  to  admit  any  evidence  tending 
to  prove  such  fraudulent  intent  on  the  part  of  the  assignor 
and  assignee.  To  state  the  facts  on  which  plaintiff  relies  to 
establish  this  intent  would  be  to  set  forth  evidence.  The 
fraudulent  intent  is  the  fact":  To  the  snnie  effect  is  Bank  r. 
Eeed  (Com.  PI.  N.  Y.)  12  N.  Y.  Supp.  920. 
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It  is  also  claimed  that  the  answer  is  insufficient  because  it 
does  not  show  that  the  debtor,  Orr,  had  no  other  property 
from  which  the  Woodburn  judgment  might  be  satisfied.  In 
a  creditor's  action  to  set  aside  a  conveyance  as  fraudulent,  it 
is  generally,  though  not  always,  held  that  this  fact  must 
appear  to  justify  calling  into  active  exercise  the  equitable 
powers  of  the  court,  it  being  a  general  rule  that  a  court  of 
equity  will  not  take  jurisdiction  of  a  controversy  if  the  par- 
ties have  an  adequate  remedy  at  law;  but  this  proceeding  is 
not  instituted  by  the  creditor,  nor  in  his  interest.  He  is  not 
trying  to  get  into  a  court  of  equity,  nor  invoking  its  assist- 
ance. He  and  the  controversy  are  carried  there  by  appel- 
lant. He  is  there,  bo  far  as  this  proceeding  is  concerned, 
against  his  will,  resisting  the  affirmative  demand  of  appel- 
lant, by  showing  reasons  why  it  should  not  be  granted. 
Under  the  statute  the  nullity  of  the  conveyance  results  from 
the  fraudulent  intent  with  which  it  is  made,  and  not  from  the 
fact  that  the  grantor  had  no  other  property  with  which  to  pay 
his  debts.  The  latter  fact  simply  lets  the  complaining  party 
into  a  court  of  equity  to  prove  the  first,  which  is  the  invalidat- 
ing fact,  and  constitutes  the  real  cause  of  action.  Such 
allegation  is  necessary,  not  to  give  a  court  of  equity  jurisdic- 
tion over  the  question,  but  to  justify  its  exercise.  Its  juris- 
diction over,  and  power  to  adjudicate  upon,  such  a  controversy 
grows  out  of  tlie  very  nature  of  the  alleged  grievance  and  the 
character  of  the  relief  sought;  but  if  the  law  affords  an 
entirely  adequate  remedy,  though  difierent  in  form,  equity 
declines  to  set  its  jurisdiction  in  motion.  In  such  case  it 
declines  *"*  to  open  its  doors  to  a  litigant  wlio  does  not  pre- 
sent the  excuse  that  his  legal  remedy  is  insufficient  and  inad- 
equate; but  in  this  case  the  equitable  power  of  the  court  had 
already  taken  hold  of  this  controversy  at  the  instigation  of 
the  appellant.  We  think,  therefore,  there  was  no  error  in  the 
trial  court  entertaining  the  matter  set  up  in  the  answer  as  a 
defense  to  appellant's  cause  of  action,  without  the  specific 
allegation  that  Orr  had  no  other  property  from  which  to 
satisfy  the  creditor's  judgment,  the  case  coming  within  the 
spirit  of  the  rule  that  when  the  equity  powers  of  the  court 
have  been  once  brought  into  action,  its  active  jurisdiction  will 
be  continued  "until  full  justice  has  been  done  between  the 
parties":  McDaniel  v.  Lee,  37  Mo.  204;  Pool  v.  Docker.  92  III. 
601;  Barnes  v.  Dow,  59  Vt.  530. 

Holding,  then,  that  the  pleadings  were  sufficient  to  present 
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for  trial  the  question  of  the  intent  with  which  the  conveyance 
from  Orr  to  the  appellant  was  made,  it  only  remains  to  con- 
sider the  effect  of  the  evidence.  The  following  fncts  plainly 
appear:  Orr,  appellant's  grantor,  was,  at  the  time  of  the 
alleged  transfer,  and  had  been  for  more  than  a  yesir,  insol- 
vent; that  shortly  before  the  conveyance  was  made  the  prop- 
erty had  been  attached  by  Woodburn;  that  Orr  was  then 
trying  to  sell  to  Price,  who,  finding  that  Woodburn  had  filed 
lis  pendens,  declined  to  negotiate  further.  Orr  then  declared 
his  intention  "to  beat  Woodburn,"  if  it  cost  "all  the  barn 
was  worth."  On  motion,  the  attachment  was  dissolved  on 
the  twelfth  day  of  September,  and  on  the  same  day  Orr  con- 
veyed to  appellant.  No  money  was  paid;  but  the  considera- 
tion, as  claimed  by  appellant  on  the  trial,  was  an  indebtedness 
by  Orr  to  appellant,  and  the  unsecured  notes  of  appellant  for 
the  balance,  amounting  to  two  hundred  and  fifty  dollars; 
that  appellant  owned  between  four  hundred  dollars  and  five 
hundred  dollars*  worth  of  personal  property,  and  nothing 
else.  Appellant  testified  in  detail  as  to  Orr's  indebtedness 
to  him.  Several  witnesses  were  examined  as  to  ai)pellant's 
reputation  for  truth  and  veracity.  Their  answers  to  the 
main  question  were  uniform,  and  did  not  leave  his  statements 
entirely  free  from  the  odor  of  doubt.  Appellant  says  he 
knew,  when  he  took  the  deed,  that  Woodburn  was  trying  to 
enforce  collection  *®*  of  his  debt  against  Orr,  and  that  there 
had  been  an  attachment  on  this  property.  One  witness  testi- 
fied that  appellant  told  him  that  Woodburn  was  trying  to 
take  advantage  of  Orr.  and  that  "he  stepped  in  for  the  pur- 
pose of  helping  him  out."  Orr,  whose  deed  was  being  chal- 
lenged, because  made  with  intent  to  defraud,  was  present 
during  the  trial,  counseling  with  and  advising  appellant's 
attorney.  His  testimony  miglit  have  thrown  much  light  on 
the  character  of  the  transaction,  the  intent  with  which  the 
conveyance  was  made,  and  the  true  consideration  for  it.  He 
knew  all  about  the  very  matters  in  dispute;  but  he  was  not 
sworn.  The  presumption  is  not  favorable:  Smith  v.  Tosini,  1 
S.  Dak.  632,  and  cases  there  cited.  We  think  the  judgment 
of  the  trial  court  was  right,  and  it  is  affirmed. 
All  the  judges  concurred. 

FrATTDULENT  CoNVKTANCBS— SbTTINO  A8ID»— RKQtTI81T«8  OF  COMPLAINT. 

A  complaint  to  aet  aside  a  fraudulent  deed,  alleging  that  it  waa  aecept««i  by 
the  grantee  with  knowledge  of  ita  fraudulent  purpose,  and  aa  a  mere  volun> 
AH.  at.  Ksr..  Vou  XXXIX.-U 
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teer,  states  a  good  cause  of  action:  Rollet  v.  Heimnn.  120  Inil.  511;  16  Am. 
St.  Rep.  340.  Wliere  a  creditor  attacks  a  judgment  by  confession  as  being 
fraudulent  as  to  hiin,  on  the  ground  that  the  object  of  the  del>tor  and  of  the 
jndguu'ut  creditor  was  to  assist  the  debtor  in  forcing  a  coinvromise  with 
liis  cieditors  rather  than  hare  the  judgineiit  entorced,  he  xiwmx,  plead  tliat 
ground.  Agcneial  averment  in  the  coiiit<laiut  that  the  intent  was  to  hin> 
der,  delay,  and  defraud  is  insufficient:  Meeker  v.  Harris,  19  Cal.  278;  79 
Am.  Dec.  215.  In  an  action  to  set  aside  a  conve3'ance  as  fraudulent,  tb« 
complaint  must  aver  that  the  instrument  to  be  avoided  was  executed  with 
the  ititent  to  ilefraud  creditors:  HutchiiUiOH  v.  First  Nat.  Baiik,  133  Ind. 
271;  36  Anj.  St  Rep.  537. 
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Btrebt  Assessmknts. — A  Change  in  the  Grade  of  a  Street  Mads  Atteb 
THE  Re.solution  Rfquiking  It  to  Be  Graded  has  been  adopted,  and 
after  the  time  for  protesting  by  property  owners  has  expired,  renders 
the  proceeding  under  such  resolution  void,  and  a  new  resolution  and 
proceedings  thereunder  are  necessary  before  the  property  can  be  made 
liable  for  an  assessment  for  the  costs  of  grading  to  the  new  grade,  where 
the  change  in  the  grade  materially  enhances  the  costs  to  the  property 
owners.  Whether  such  a  change  has  resulted  is  a  question  of  fact  to  be 
determined  by  the  court  or  jury. 

Street  Assessments. —To  Render  Property  Subject  to  the  cost  of  street 
assessments,  the  requirements  of  the  statute  must  be  strictly  complied 
with. 

Street  As.se.ssments. — 1»  Work  Not  Included  iir  the  REsoLunoy  of  In- 
tention is  done  upon  a  street,  and  the  expense  thereof  included  in  an 
assessment,  such  assessment  cannot  be  enforced  unless  all  the  work  is 
properly  included  therein,  in  cases  where  there  is  no  difficulty  in  deter- 
mining what  was  the  cost  of  the  work  authorized. 

Stbeets.  — A  Right  to  the  Use  of  Land  as  a  Street  Mat  Bb  Acquired 
BT  a  dedication  by  the  owner,  either  express  or  implied.  In  an  implied 
common-law  dedication,  it  is  necessary  that  there  should  be  an  appro- 
priation of  land  Ijy  the  owner  to  public  use  by  some  act  or  course  of 
conduct  from  which  the  law  will  imi'ly  suc-h  intent. 

Streets. — A  Dedication  of  Land  to  puMic  use  as  a  street  may  be  inferred 
from  its  use  as  a  street  for  a  much  shorter  period  than  would  be  required 
to  create  title  by  prescription. 

Street  Assessments.  —  It  is  Not  Necessary  that  a  Municipality 
Should  Have  Acquired  Title  to  a  Street  to  enable  it  to  levy  and  col- 
lect assessments  for  the  improvement  thereof.  It  is  sufficient  that  the 
owner  of  the  fee  has  permitted  the  land  to  be  used  as  a  street  for  such  a 
length  of  time  that  the  public  accommodation  and  private  rights  might 
be  materially  affected  by  the  interruption  of  the  enjoyment. 

A  Street  Assf.psment  Cannot  Be  Resisted  on  the  Ground  that  the 
Municipality  Has  No  Title  to  the  property  used  and  improved  as  a 
street,  unless  it  also  appears  that  the  city  will  probably  not  acquire  title 
to  such  street,  and  that  the  benefit  of  any  improvement  to  be  made  will 
be  loat  to  the  public. 


April,  1892.]     Mason  v.  City  of  Sioux  Falls.  803 

Charles  L.  BrocJcway,  for  the  appellants. 

Keith  and  BateSy  for  the  respondents. 

•*'  Corson,  J.  This  was  an  action  to  enjoin  the  defendants 
from  selling  certain  real  estate  of  the  plaintiff  charged  with  a 
special  assessment  for  grading  and  curbing  Prairie  avenue, 
from  Fourth  to  Twelfth  streets,  in  the  city  of  Sioux  Falls. 
Judgment  for  plaintiff,  and  defendants  appeal.  The  facts, 
briefly  stated,  are  that,  in  1881,  one  John  McClellan  was 
the  owner  of  the  northeast  quarter  of  section  17,  town- 
ship 101,  range  49.  In  that  year  he  platted  a  portion  of 
the  land  into  lots  and  blocks,  and  called  it  "McClellan's 
Addition  to  West  Sioux  Falls."  On  the  west  side  of  the 
blocks  platted,  from  block  No.  19  to  24,  inclusive,  extend- 
ing from  First  to  Sixth  streets,  no  street  was  laid  out,  so  far 
as  shown  by  the  plat  of  said  addition.  Some  time  sub- 
sequently, said  McClellan  conveyed  to  plaintiff  a  portion  of 
said  tract  of  land  not  platted  by  metes  and  bounds,  com- 
mencing at  a  point  66  feet  westerly  from  the  southwest  corner 
of  block  23  of  said  addition,  and  so  described  it  as  to  leave  a 
strip  of  land  66  feet  in  width  between  the  land  of  plaintiff,  and 
said  block  23  in  his  addition.  In  1884  McClellan  conveyed  to 
the  public  by  deed  a  strip  of  land  33  feet  in  width,  adjoining  on 
the  west  block  24,  and  extending  about  one-half  the  length  of 
•**  block  23,  and  about  one-half  the  length  of  the  land  so  pur- 
chased by  plaintiff  of  said  McClellan;  also,  in  the  same  deed, 
he  conveyed  to  the  public  a  strip  of  land  66  feet  in  width  be- 
ween  blocks  19  and  20  of  McClellan's  addition  on  the  east  side, 
and  of  blocks  25  and  26  in  McClellan's  second  addition  on  the 
west  side;  and  in  the  deed  of  the  same  is  the  following  clause: 
**The  same  to  be  a  public  highway,  and  form  a  continuation 
of  the  street  known  as  'Prairie  avenue,'  in  the  city  of  Sioux 
Falls."  On  the  map  or  diagram  the  land  of  plaintiff,  with 
that  of  Joseph  M.  Mason  (which  originally  constituted  a  part 
of  the  tract  conveyed  by  McClellan  to  plaintiff),  as  shown, 
constitutes  a  block  extending  from  Fourth  to  Fifth  streets, 
and  fronts  on  Prairie  avenue,  is  66  feet  in  width,  and  is  di- 
rectly west  of,  and  opposite,  block  23  of  McClellan's  addition. 
North  of  plaintiff's  land,  and  on  the  west  side  of  what  is 
claimed  by  dt-fendants  to  be  Prairie  avenue,  are  two  block?, 
constituting  Cooper's  addition,  and  being  a  part  of  the  same 
qujirler  section,  and  north  of  these  lies  McClellan's  second 
addition.     How  far  north  of  First  street,  or  south  of  Twentieth 
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street,  Prairie  avenue  extends  is  not  shown,  and  whether 
graded  or  not  does  not  appear.  In  September,  1889,  the  city 
council  passed  a  resolution  that  it  was  necessary  that  Prairie 
avenue  should  be  graded  between  Fourth  and  Twelfth  streets, 
and  that  the  cost  of  such  improvement  should  be  met  by 
special  assessments  upon  the  property  abutting  on  the  same- 
This  resolution  seems  to  have  been  duly  published  in  the 
oflBcial  paper  of  the  city,  and  no  protest  of  the  property  owners 
along  said  Prairie  avenue  seems  to  have  been  filed.  In  April, 
1890,  a  contract  was  let  by  the  city  to  one  Small,  to  grade 
and  curb  the  said  avenue.  After  this  contract  was  made, 
the  city  council  passed  an  ordinance  changing  the  grade  of 
Prairie  avenue  between  Fourth  and  Twelfth  streets.  No  new 
resolution  was  adopted  by  the  city  council  for  grading  the 
avenue  after  so  changing  its  grade,  but  the  contract  was 
completed  as  originally  made.  The  cost  of  the  grading  and 
curbing  was  apportioned  and  assessed  to  the  property  owners 
abutting  on  the  avenue,  and  the  time  for  payment  having 
expired,  the  city  was  ***  about  to  proceed  to  sell  the  prop- 
erty when  this  suit  to  restrain  such  sale  was  commenced. 

The  grounds  mainly  relied  on  by  the  plaintiff  for  annulling 
the  special  assessment  proceedings,  as  set  out  in  her  com- 
plaint, were:  1.  That  the  cost  of  curbing  Prairie  avenue  was 
included  in  the  assessment,  for  which  the  property  owners 
were  not  liable,  as  the  curbing  was  not  specified  in  the  reso- 
lution for  grading;  2.  Because,  after  the  resolution  for  grad- 
ing the  avenue  was  adopted,  published,  and  the  time  for  the 
property  owners  to  protest  had  expired,  and  a  contract  for  the 
grading  had  been  let,  the  grade  was  changed  by  ordinance, 
and  no  new  resolution  adopted;  and  3.  Because  the  title  to 
the  westerly  strip  of  land  33  feet  in  width,  in  front  of  plain- 
tiff's premises,  was  not  in  the  city,  but  in  McClellan,  and  that, 
therefore,  her  property  did  not  abut  upon  Prairie  avenue,  and 
was  not  subject  to  the  assessment. 

On  the  trial,  the  plaintiff  called  as  a  witness  one  W.  H. 
Holt,  city  auditor,  and  after  he  had  given  the  usual  prelim- 
inary evidence  as  to  the  ordinance  changing  the  grade — 
being  No.  112,  passed  June  2,  1890 — the  ordinance  was 
offered  in  evidence.  It  was  objected  to  by  the  counsel  for  the 
city,  for  the  reason  that  by  the  charter  of  the  city  the  matter 
of  establishing  the  grades  of  streets  was  placed  under  the  con- 
trol of  the  common  council,  and  that  body  was  authorized  to 
establish  and  change  such  grade  at  will,  and  that  the  fact  that 
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the  grade  of  Prairie  avenue  was  changed  after  the  contract 
to  grade  the  same  was  executed  is  not  material  in  this  case. 
The  court  overruled  the  objection.  We  are  of  the  opinion 
that  the  court  ruled  correctly.  We  have  no  doubt  but  that, 
as  contended  by  the  counsel  for  the  city,  the  common  council 
had  the  right  to  establish  the  grades  of  streets,  and  change 
them  at  will,  under  the  provisions  of  the  law,  and  subject 
to  the  limitations  in  the  law.  But  the  exercise  of  this 
power  is  not  without  limitation  other  than  that  con- 
tained in  the  law.  It  cannot  be  exercised  to  the  injury 
of  the  property  owners  after  a  resolution  has  been  adopted 
and  published  requiring  a  street  or  avenue  to  be  graded, 
and  the  time  for  protesting  by  the  property  owners  has 
***  expired.  Such  a  change  in  the  grade  might  seriously 
a£fect  property  owners,  by  largely  increasing  the  burden 
imposed  upon  them  by  the  resolution  as  originally  adopted, 
and  against  which  grading  they  might  have  protested  had 
the  grade  been  changed  prior  to  the  resolution  requiring  the 
grading  to  be  done.  When  the  grade  established  is  so  changed 
as  to  materially  aflFect  the  interests  of  the  property  owners 
after  the  resolution  is  adopted  declaring  the  necessity  of  grad- 
ing the  street,  in  our  opinion  the  proceedings  under  the  reso- 
lution become  null  and  void,  and  a  new  resolution,  publication, 
etc.,  are  required  before  the  property  can  be  made  legally  lia- 
ble for  the  cost  of  such  grading.  A  slight  change,  however, 
which  does  not  materially  enhance  the  cost  of  grading  to  the 
property  owners,  and  which,  had  it  been  made  prior  to 
the  publication  of  the  resolution,  would  not  have  changed 
the  course  adopted  by  the  property  owners,  will  not  vitiate  tlie 
proceedings.  It  is  therefore  a  question  of  fact  to  be  deter- 
mined by  the  jury,  or  court  sitting  as  a  jury,  whether  or  not 
such  change  has  materially  increased  the  cost  of  the  grading, 
and  how  far  the  change  may  have  affected  the  property 
holders  injuriously.  In  this  case  there  was  no  evidence  as  to 
the  extent  of  the  change  in  the  grade,  or  whether  it  increaped 
or  diminished  the  cost  of  the  grading,  and  the  ordinance  itself 
could  afford  the  court  but  little  aid  in  solving  the  question; 
but  as  it  was  competent  to  show  that  such  change  had  been 
made,  the  ordinance  was  the  best  evidence  of  that  fact,  and 
was  therefore  properly  admitted  in  evidence  for  that  purpose. 
But,  without  other  evidence  sliowing  the  materiality  of  the 
change,  the  court  could  not  say  that  the  proceedings  were 
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irregular,  or  that  the  assessment  should  for  th^t  reason  be 
held  invalid. 

The  appellants  also  contend  that  the  court  erred  in  sustain- 
ing plaintiflF's  objection  to  the  following  question,  asked 
defendants'  witness  Howe:  "  Of  what  did  the  curbing  con- 
sist"? This  was  objected  to  as  incompetent  and  immaterial. 
The  objection  was  sustained.  The  defendants  then  ofifered  to 
show  that  the  curbing  was  necessary  in  grading  this  avenue 
to  keep  the  roadbed  in  its  place.  This  offer  was  objected  to 
and  the  objection  •*•  sustained.  We  are  of  the  opinion  that 
the  court  properly  sustained  plaintiff's  objections  to  this  evi- 
dence. The  resolution  under  which  the  grading  in  this  case 
was  done  is  as  follows:  "Resolved,  that  it  is  necessary  that 
Prairie  avenue,  between  Fourth  and  Twelfth  streets,  in  said 
city  of  Sioux  Falls,  be  graded  and  worked  to  the  established 
grade  of  said  avenue."  It  will  be  noticed  that  curbing  is  not 
mentioned  in  the  resolution,  and  the  city  cannot,  therefore, 
hold  the  property  owners  or  the  property  liable  for  the  cost  of 
the  curbing.  To  render  property  subject  to  the  cost  of  street 
improvements,  the  requirements  of  the  statute  must  be  strictly 
complied  with.  Section  973  of  the  Compiled  Laws  provides; 
"When  the  city  council  shall  deem  it  necessary  to  open, 
widen,  extend,  grade,  pave,  macadamize,  bridge,  cGfb,  guitoi, 
or  otherwise  improve  any  street,  alley,  avenue,  lane,  or  high- 
way, or  other  public  grounds  within  the  city  limits,  for  which 
a  special  assessment  is  to  be  levied  as  herein  provided,  the 
city  council  shall,  by  resolution,  declare  such  work  or  improve- 
ments necessary  to  be  done,  and  such  resolution  shall  be  pub- 
lished for  four  consecutive  weeks  at  least  once  a  week  in  the 
official  newspaper  of  the  city,"  etc.  It  further  provides  that, 
if  within  twenty  days  after  such  publication  a  majority  of  the 
property  owners  do  not  file  a  written  protest,  the  city  council 
shall  have  power  to  contract  for  the  work  to  be  done,  and  levy 
and  collect  assessments  to  pay  the  cost  of  the  same.  The 
resolution  adopted  and  published  must  specifically  designate 
the  work  declared  necessary  to  be  done,  and  the  property 
owners  and  the  property  will  only  be  liable  for  the  cost  of 
such  improvements  as  are  so  specifically  designated  in  the 
resolution  and  published  in  the  official  paper.  This  resolu- 
tion and  publication  thereof  is  the  only  notice  required  to  be 
given  property  owners  that  the  improvement  is  ordered  made, 
and  the  improvements,  therefore,  contracted  for  must  conform 
strictly   to   the  improvements  designated    in    the  resolution 
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adopted  and  published,  and  for  such  as  are  not  specifically 
designated  the  city  cannot  impose  the  cost  upon  property 
owners  or  the  property  abutting  upon  the  improvements.  It 
is  a  well-settled  rule  that  when  a  municipal  corporation  seeks 
to  •*''  impose  upon  citizens  the  burden  of  making  public 
improvements,  and  to  hold  the  property  of  the  individual  lia- 
ble therefor,  the  statute  authorizing  such  improvements  at 
the  expense  of  the  citizen  must  be  strictly  pursued:  2  Desty 
on  Taxation,  1241;  2  Dillon  on  Municipal  Corporations,  sec. 
769;  1  Blackwell's  Tax  Titles,  sec.  612;  Merritt  v.  ViHage  oj 
Portchester,  71  N.  Y.  309;  27  Am.  Rep.  47;  Hewes  v.  Rei8,  40 
Cal.  255;  McLauren  v.  City  of  Grand  Forks,  6  Dak.  397;  White 
V.  Saginaw,  67  Mich.  33;  Hoyt  v.  Saginaw,  19  Mich.  39;  2 
Am.  Rep.  76;  Pound  v.  Chippewa  Co.,  43  Wis.  63.  But 
while  the  property  cannot  be  held  for  the  cost  of  the  curbing, 
it  may  be  held  for  the  grading,  when  the  cost  of  grading, 
independently  of  the  curbing,  can  be  ascertained.  In  this 
case  there  seems  to  be  no  diflBculty  in  ascertaining  the  cost  of 
the  grading,  as  the  curbing  was  contracted  for  as  a  separate 
item. 

This  brings  us  to  the  consideration  of  the  more  important 
question  in  this  case.  On  the  trial  the  counsel  for  the  city 
asked  witness  Blackman  the  following  question:  "State  what 
you  know  about  that  strip  of  ground  in  front  of  the  Mason 
property,  running  from  there  north  and  south — about  its  being 
traveled  as  a  public  street."  This  was  objected  to  by  the 
counsel  for  the  plaintiff  as  incompetent  and  immaterial,  and 
as  not  being  a  proper  way  to  prove  it  is  a  highway,  and  also 
because  the  evidence  shows  that  no  resolution  was  ever 
adopted  by  the  city  council  to  widen  or  alter,  or  in  any  way 
change,  Prairie  avenue.  The  objection  was  sustained,  and 
exception  taken.  Counsel  for  the  city  then  made  the  follow- 
ing offer:  *'  Defendants'  counsel  offers  to  show  that  ever  since, 
and  prior  to,  the  6th  of  June,  1881,  a  strip  of  ground  sixty-six 
feet  in  width,  running  north  and  south,  on  the  west  side  of 
what  is  known  and  designated  on  the  plats  of  the  city  of 
Sioux  Falls  as 'McClellan's  Addition  to  West  Sioux  Falls,' 
and  in  front  of  and  adjoining  the  property  of  the  plaintiff  in 
these  cases,  has  been  used  and  traveled  as  a  highway,  and 
has  been  so  used  and  traveled  with  the  knowledge  and  con- 
sent of  John  McCIellnn,  the  former  fee  owner  of  the  northeast 
quarter  of  section  17,  township  lOl,  ranee  49,  upon  which 
said  grounds  are  located."     The  same   •*•*   ohjection  was 
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made  to  this  offer.  Same  ruling  aud  exception.  For  the  pur- 
poses of  this  case  we  must  assume  that  counsel  could  have 
proved  the  facts  contained  in  his  offer,  and  upon  this  assump- 
tion we  are  of  the  opinion  that  this  evidence  should  have  been 
admitted,  and  that  its  exclusion  was  error. 

One  of  the  grounds  relied  on  by  the  plaintiff  to  maintain 
her  action  was,  that  the  strip  of  land  thirty-three  feet  in 
width,  in  front  of  her  premises,  was  not  a  part  of  Prairie 
avenue;  or,  in  other  words,  that  Prairie  avenue,  in  front  of 
her  premises,  was  only  thirty-three  feet  in  width,  and  that 
between  her  premises  and  the  avenue  was  a  strip  thirty-three 
feet  in  width  that  belonged  to  McClellan,  and  not  to  the 
city.  It  was  admitted  by  the  city  that  the  legal  title  to  this 
strip  was  in  McClellan,  but  it  contended  that  by  his  acts  he 
had  dedicated  to  the  city  an  easement  in  it  for  a  public  street, 
and  that  it  properly  constituted  a  part  of  Prairie  avenue. 
Among  the  methods  of  acquiring  the  right  to  the  use  of  land 
for  a  street  is  that  of  dedication  by  the  owner,  either  express 
or  implied.  In  an  implied  common-law  dedication  it  is 
necessary  that  there  should  be  an  appropriation  of  land  by 
the  owner  to  public  use  by  some  act  or  course  of  conduct  from 
which  the  law  will  imply  such  an  intent:  Elliott  on  Roads 
and  Streets,  92.  It  is  true,  an  actual  intent  to  dedicate  the 
land  to  public  use  must  be  found  to  exist,  but  proof  of  user 
for  a  period  much  shorter  than  that  required  to  show  title  by 
prescription  may  be  sufficient  to  prove  such  intent  and  dedica- 
tion. The  extent  and  character  of  the  use  may  furnish 
evidence  of  the  intention  to  so  dedicate.  In  the  case  of  Cin- 
cinnati V.  White,  6  Pet.  431,  a  leading  case  upon  this  subject, 
the  supreme  court  of  the  United  States,  speaking  by  Mr.  Jus- 
tice Thompson,  says:  "The  right  of  the  public  in  such  cases 
does  not  depend  upon  a  twenty  years'  possession.  Such  a 
doctrine,  applied  to  public  highways  and  the  streets  of  the 
numerous  villages  and  cities  that  are  so  rapidly  springing 
up  in  every  part  of  our  country,  would  be  destructive  of 
public  convenience  and  private  right.  The  case  of  Jarvia  v. 
DeaUy  3  Bing.  447,  shows  that  rights  of  this  description  do 
not  rest  upon  length  of  possession.  The  plaintiff's  right 
to  recover  in  that  case  turned  upon  the  question  whether 
•*•  aijertain  street  in  the  parish  of  Islington  had  been  dedi- 
cated to  the  public  as  a  common  public  highway.  Chief  Jus- 
tice Best,  upon  the  trial,  told  the  jury  that,  if  they  thought 
the  street  had  been  used  for  years  as  a  public  thoroughfare, 
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with  the  assent  of  the  owner  of  the  soil,  they  might  presume 
a  dedication;  and  the  jury  found  a  verdict  for  the  plaintiff, 
and  the  court  refused  to  grant  a  new  trial,  but  sanctioned  the 
direction  given  to  the  jury  and  the  verdict  found  thereupon, 
although  this  street  had  been  used  as  a  public  road  only  four 
or  five  years;  the  court  saying  the  jury  were  warranted  in 
presuming  it  was  used  with  the  full  assent  of  the  owner  of 
the  soil.  The  point,  therefore,  upon  which  the  establishment 
of  the  public  street  rested  was,  whetlier  it  had  been  used  by 
the  public  as  such,  with  the  assent  of  tlie  owner  of  the  soil; 
not  whether  such  use  had  been  for  a  length  of  time  which 
would  give  the  right  by  force  of  the  possession,  nor  whether  a 
grant  might  be  presumed,  but  whether  it  had  been  used  with 
the  assent  of  the  owner  of  the  land;  necessarily  implying  that 
the  mere  naked  fee  of  the  land  remained  in  the  owner  of  the 
soil,  but  that  it  became  a  public  street  by  his  permission  to 
have  it  used  as  such.  Such  use,  however,  ought  to  be  for 
such  a  length  of  time  that  the  public  accommodation  and 
private  rights  might  be  materially  affected  by  an  interruption 
of  the  enjoyment."  In  Case  v.  Favier,  12  Minn.  89,  the  court 
cays:  "It  is  not  necessary  to  establish  dedication  to  show  an 
adverse,  exclusive,  and  uninterrupted  possession  of  the  prem- 
ises for  twenty  years,  with  the  actual  or  presumed  knowledge 
of  those  interested.  The  right  of  the  public  does  not  rest 
upon  a  grant  by  deed,  nor  twenty  years'  possession,  but  upon 
the  use  of  the  hind,  with  the  assent  of  the  owner,  for  such 
length  of  time  that  the  public  accommodation  and  private 
right  might  be  materially  affected  by  an  interruption  of  the 
enjoyment.  The  length  of  time  of  the  user  is  a  fact  for  the 
jury  to  consider,  as  tending  to  prove  an  actual  dedication  and 
acceptance  by  the  public."  In  this  case  the  public  had  used 
the  premises  less  tlian  ten  years:   JTohba  v.  Inhabitants   of 

Uwell,  19  Pick.  405;   31  Am.  Dec.  145;    City  of  Chicago  v. 

^ricjhf,  69  111.  318;  Cemetery  Assn.  v.  Menivger,  14  Kan.  312; 
'J  Dillon  on  Municipal  Corporations,  •*"  sec.  G38,  and  cases 
cited;  2  Greenleaf  on  Evidence,  sec.  6G2;  Elliott  on  Roads ■ 
and  Streets,  126. 

Tlje  facts  in  evidence  in  this  case,  when  the  offer  by  the 
defendants  was  made,  were  such  as  to  raise  a  strong  presump- 
tion of  dedication  of  this  avenue  between  First  and  Sixth 
streets  to  the  public.  The  leaving  a  strip  of  land  pixty-six 
feet  in  width  by  McClellan  between  his  addition  and  the  land 
of  plaintiff;  subdividing  his  westerly  tier  of  blocks  into  lots 
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facing  the  west;  conveying  a  strip  sixty-six  feet  in  width 
between  his  two  additions  in  1884;  the  laying  out  of  Cooper's 
addition  so  as  to  leave  sixty-six  feet  between  that  and  liis 
other  property — all  tended  strongly  to  show  that  he  intended 
that  sixty-six  foot  strip  for  the  public  use.  These  facts,  fol- 
lowed by  the  evidence  offered,  that  the  whole  sixty -six  foot 
strip  had  been  used  before  and  since  1881  as  a  public  high- 
way, with  the  knowledge  of,  and  without  objection  by,  McClel- 
lan,  might  have  been  taken  by  the  jury  to  establish  at  least 
a  prima  facie  case  of  a  dedication. 

But  the  evidence  was  clearly  admissible  upon  another 
ground.  As  the  plaintiff  contended  her  property  did  not 
adjoin  or  abut  upon  Prairie  avenue,  because  the  city  did  not 
own  the  thirty-three  foot  strip  in  front  of  her  property,  it  was 
competent  for  the  city  to  show  that  this  thirty-three  feet  was 
used  by  the  public,  as  well  as  the  easterly  thirty-tliree  feet 
adjoining  McClellan's  addition,  and  that  it  was  exercising 
control  over  it  by  grading  it  the  whole  width.  If  such  was 
the  case,  and  the  property  was  of  such  a  character  that  the 
city  could  appropriate  it  or  acquire  an  easement  therein  for 
the  use  of  the  public,  the  plaintiff  could  not  defeat  the  city  in 
its  efforts  to  enforce  the  collection  of  the  street  assessments, 
on  the  ground  that  it  did  not  absolutely  own  the  thirty-three 
feet  in  question.  Whether  it  had  acquired  the  title  or  not 
was  not  material  to  the  plaintiff,  so  long  as  the  same  was 
used  by  the  public,  and  the  right  to  so  use  it  might  be  ac- 
quired by  the  city  if  it  did  not  already  possess  the  right  by 
dedication  or  otherwise.  The  views  expressed  by  the  supreme 
court  of  Illinois  in  an  analogous  case  (Holmes  v.  Village  of  Hyde 
Park,  121  111.  128)  fully  meet  our  approval.  In  that  case  the 
court  says:  "  The  question  here  is,  whether  the  owner  of  prop- 
erty **'  specially  assessed  for  the  purpose  of  grading  and 
paving  a  street  of  an  incorporated  village  can  interpose  the 
objection,  on  an  application  to  the  court  to  confirm  the  assess- 
ment, that  the  village  has  not  acquired  title  to  the  soil  to  be 
graded  and  paved  as  a  street Whether  the  compensa- 
tion shall  be  made  to  the  owner  of  the  soil  for  the  land  taken 
for  the  street  before  or  after  the  assessment  for  its  improvement 
cannot  make  that  assessment  either  larger  or  smaller;  and  so, 
whether  title  to  the  soil,  entered  upon  for  the  purposes  of  the 
street,  has  been  heretofore,  or  remains  to  be  hereafter,  acquired, 
is  a  distinct  question  from  that  of  the  benefits  and  damage  to 
result  to  tlie  adjacent  landowner  from  the  improvements  of 
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such  street,  and  the  latter  has  no  dependence  on  the  former 
The  owner  or  claimant  of  ownership  of  the  soil  covered  by 
the  street  is  not,  as  such,  merely  required  to  be  made  a  party 
to  the  assessment  proceedings,  and  manifestly  could  not, 
therefore,  be  concluded  or  materially  affected  in  his  rights  by 
the  judgment  confirming  the  assessment.  It  may  be,  if  it 
were  made  to  appear  that  there  was  probability  that  the 
Tillage  would  not  acquire  title  to  the  street,  and  so  that  the 
benefit  of  any  improvement  to  be  made  by  aid  of  the  special 
assessment  would  be  lost  to  the  public,  a  bill  in  chancery 
would  lie  to  enjoin  the  assessment  proceedings  until  the  title 
should  be  acquired;  but  then  all  the  claimants  to  title  would 
be  parties,  and  concluded  by  the  adjudication.  The  judg- 
ment is  affirmed  ":  Village  of  Hyde  Park  v.  Borden,  94  111.  26. 
That  case  seems  to  lay  down  a  just  and  proper  rule.  Cities 
cannot,  in  improving  their  streets,  alleys,  etc.,  be  called  upon 
by  the  citizen  in  every  case  to  show  that  they  have  the  legal 
title  to  the  property  they  are  seeking  to  improve  before  they 
can  enforce  the  collection  of  assessments  made  for  such 
improvements.  It  is  sufficient  for  the  city  to  show  that  the 
street,  avenue,  or  alley  sought  to  be  improved  is  one  that  has, 
for  a  considerable  length  of  time,  been  used  as  a  public  street, 
and  is  such  property  as  can  be  appropriated  by  the  city,  and 
is,  in  the  language  of  Chief  Justice  Shaw  in  Hobbs  v.  Inhabi- 
tants of  Lowell,  19  Pick.  405,  31  Am.  Dec.  145,  a  street  de 
facto.  For  the  error  of  the  court  in  excluding  the  evidence 
offered,  the  judgment  of  the  court  below  is  reversed  and  a 
new  trial  ordered. 

All  concurred.  

Dedication  to  Public  Use,  Whin  Prbsumed.— To  constitute  aiufficiont 
dedication  there  mnst  be  the  intention  on  the  part  of  the  owner  to  make 
the  gift,  and  also  an  acceptance.  The  owner's  intention  may  b«  manifested 
in  writing  by  declarations  or  by  acts:  Qeniltman  y.  SouU,  32  111.  271;  83  Am. 
Dec.  284,  and  note;  Hoijue  v.  Albino,  20  Or.  182;  Citj/  of  Hartford  v.  Sew 
York  etc.  R.  R.  Co.,  59  Conn.  250;  MoffU  v.  South  Park  Commrs.  138  III.  620; 
Starr  v.  People,  17  Col.  458.  There  is  no  form  necessary  for  the  dedication 
of  lands  to  a  public  use.  All  tliat  is  required  is  the  assent  of  the  owner  of 
the  land  and  the  fact  of  it  being  used  for  a  public  purpose  intended  by  the 
dedicator:  County  of  Yolo  v.  liarnry,  79  Cal,  375;  12  Am.  St.  Rep-  15.': 
Denver  v.  Jaco'tton,  17  Col.  497;  Morrison  v.  Mmqwirdt,  24  Iowa,  .15;  92 
Am.  Dec.  444;  Daind  v.  N«\c  Orlenns,  16  La.  Ann.  404;  79  Am.  Dec.  686. 
Dedication  may  be  implieil  from  a  series  of  acts:  Archer  v.  Snlinas  City.  9» 
Cal.  43.  See,  further,  tlie  extended  note  to  State  v.  Track,  27  Am.  Dec.  559; 
ami  the  notes  to  0$aije  City  v.  Larkin,  10  Am.  St.  Rep.  lt)9;  Board  o/A'ujo- 
viHOi-^i  V.  Seal,  14  Am.  St.  Rep.  Mf  •,  and  People  t.  Heed,  15  Am.  St.  Rep.  33. 
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Dbdioatiom  to  Public  Usb — Timi  of  Uskr, — Land  may  be  dedicated  to 
public  use  by  the  owner  without  deed,  and  need  not  when  bo  dedicated  be 
used  for  any  particular  period  of  time  to  establish  the  right  of  the  public  to 
have  it  so  continued:  State  v.  Catlin,  3  Vt.  630;  23  Am.  Dec.  230;  Dxcinel  ▼. 
Barnai-d,  28  Me.  554;  48  Am.  Dec.  507,  and  note;  Cole  v.  Sprowl,  35  Me. 
161;  56  Am.  Dec.  696;   Weiss  v.  South  Betfilehem,  136  Pa.  St.  294. 

Municipal  Corporations — Assessments — Construction  op  Statutes. — 
Statutes  conferring  power  upon  municipalities  to  make  assessments  for  street 
improTement*  must  be  strictly  construed:  Niklaus  v.  Conkling,  118  Ind.  289; 
Keete  v.  Denver,  10  Col.  112;  FlewelUn  v.  Proetzel,  80  Tex.  191;  MerriU  v. 
Fortcheater,  71  N.  Y.  309;  27  Am.  Bep.  47;  State  t.  C<mmUaioner$,  39 
N.  J.  L.  190;  20  Am.  Rep.  380. 
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Wisconsin  Water  Company  v.  Winans. 

[85  Wisconsin,  26.] 

Ehinent  Domain.— Leoislaturb  Has  No  Power  to  Authorize  Takino 
or  Pbivatb  Propertt  for  a  private  use  without  the  owaer'a  consent, 
even  upon  the  making  of  just  compensation  therefor. 

Ekinent  Domaiv. — Necessity  For  Taking  Lands  Foa  Public  Usb  by 
right  of  eminent  domain  is  one  to  be  determined  by  the  legislative 
department  of  the  government,  bat  it  may  delegate  the  exercise  of  such 
legislative  authority  to  town  or  municipal  officers. 

Eminent  Domain — Public  Use — Who  Detekmines  What  Is. — Whether 
a  particular  use  for  which  land  is  taken  under  the  exercise  of  the  right 
of  eminent  domain  is  public  or  not,  is  for  the  judiciary  to  determine. 

Eminent  Domain. — Public  Use  and  a  legislative  warrant  of  the  necessity 
of  the  taking  must  coexist  as  conditions  precedent  to  the  right  of  con- 
demnation  of  land  under  the  exercise  of  the  right  of  eminent  domain. 

Eminent  Domain — Public  Use — What  Is  Not. — A  corporation  organized 
to  construct  and  maintain  water  works  and  connections  for  supplying  • 
city  with  water  cannot  maintain  proceedings  to  condemn  lands  not 
within  the  city  limits  for  the  purpose  of  laying  its  pipe  lines,  without 
proof  that  it  has  a  legal  right  to  condemn  land  within  such  city,  or  has 
a  right  to  construct  or  maintain  water  works  or  lay  pipes  therein,  or  to 
dispose  of  the  water  conveyed  by  the  pipe  line  to  the  inhabitants  of 
nich  city.     Without  this  proof  no  public  use  is  shown. 

E.  Merton,  T.  E.  Ryan,  T,  W.  Haight,  W.  W,  Wight,  and 
D.  H.  Sumner,  for  the  appellants. 

Quarles,  Spence  and  Quarles^  for  the  respondent. 

■•  Cabsoday,  J.  The  statutes  provide,  in  effect,  that  for 
the  construction  and  maintenance  of  water  works  for  the  sup- 
ply of  any  city  or  villnpe  in  this  state,  or  the  inhahitants 
thereof,  with  water  for  protection  against  fire,  or  for  domestic 

(818) 


€14  Wisconsin  Water  Co.  v.  Winans.     [Wisconsin, 

tise  or  sanitary  purposes,  every  corporation  formed  for  such 
purpose  under  the  laws  of  this  state  is  hereby  authorized  to 
acquire  the  title  in  fee  simple  to,  or  such  easement  in,  or  serv- 
itude upon,  all  such  lands  as  may  be  necessary  for  the  con- 
struction or  maintenance  of  such  works,  and  to  hold  and  use 
the  same  for  that  purpose;  and  such  lands  and  interests 
therein  may  be  acquired  by  such  corporations  in  the  manner 
provided  by  sections  1845-1857  of  the  Revised  Statutes: 
Sanborn  and  Berryraan's  Annotated  Statutes,  sec.  927  b;  Laws 
1882,  c.  325;  Laws  1883,  c.  165.  Such  a  corporation  may,  it 
would  seem,  be  formed  in  the  manner  prescribed  by  chapter 
€6  of  the  Revised  Statutes,  as  amended — although  such  pur- 
pose is  not  specifically  named  in  section  1771 — in  view  of  the 
<;ontext  and  the  provisions  of  the  act  giving  such  authority 
to  such  corporation,  and  the  general  clause  in  the  section  last 
cited,  which  reads:  "  Or  for  any  lawful  business  or  purpose 
whatever,  except  the  business  of  banking,  insurance,  build- 
ing, or  operating  public  railroads,  or  plank  or  turnpike 
roads,  or  other  cases  otherwise  specially  provided  for."  This 
fieems  to  be  broad  enough  to  authorize  the  formation  of  cor- 
porations "  for  the  construction  and  maintenance  of  water 
works  for  the  supply  of  any  city  or  village  in  this  state,  or 
the  inhabitants"  thereof,  "with  water  for  protection  against 
fire,  or  for  domestic  use  or  sanitary  purposes." 

The  question  here  involved  is  whether  the  record  presents  a 
case  authorizing  the  petitioner  to  condemn  the  lands  described 
in  the  petition  for  the  purposes  mentioned.  The  contest  is  not 
one  between  the  petitioner  and  the  village  of  Waukesha  or  its 
inhabitants,  or  the  owners  of  rival  springs, but,  so  far  as  the  law 
is  concerned,  the  contest  is  solely  between  the  petitioner  and 
the  owners  of  the  land  sought  to  ••  be  condemned.  "  The 
property  of  no  person  shall  be  taken  for  public  use  without 
just  compensation  therefor":  Const.,  art.  1,  sec.  13.  It  is 
firmly  settled  that  the  legislature  has  no  power  to  authorize 
the  taking  of  private  property  for  a  private  use  without  the 
owner's  consent,  even  upon  the  making  of  just  compensation 
therefor:  Pratt  v.  Brown,  3  Wis.  612;  Oshorn  v.  Hart,  24  Wis. 
89;  1  Am.  Rep.  161;  Culbertson  v.  Coleman,  47  Wis.  200; 
Embury  v.  Conner,  3  N.  Y.  511;  53  Am.  Dec.  325,  and  notes; 
Cole  v.  La  Grange,  113  U.  S.  1;  Lewis  on  Eminent  Domain, 
sec.  157.  This  court  has  repeatedly  held,  in  effect,  that  the 
question  of  the  necessity  for  taking  lands  for  public  use  by 
iright  of  eminent  domain  is  one  to  be  determined  by  the  legis- 
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lative  department  of  the  government:  Smeaton  v.  Martin,  57 
Wis.  364;  Smith  v.  Gould,  59  Wis.  641;  State  v.  Stewart,  74 
Wis.  630.  See  United  States  v.  Oregon  Ry.  <k  Nav.  Co.,  16 
Fed.  Rep.  524.  Thus,  it  is  said  by  Mr.  Lewis,  in  the  work 
mentioned,  that  "necessity,  expediency,  or  propriety  of  exer- 
cising the  power  of  eminent  domain,  and  the  extent  and  man- 
ner of  its  exercise,  are  questions  of  general  policy,  and  belong 
to  the  legislative  department  of  the  government":  Lewis  on 
Eminent  Domain,  sec.  162.  So,  this  court  has  held,  in  the 
cases  cited,  that  while  the  necessity  for  such  taking  is  to  be 
determined  by  the  legislature,  yet  it  may  delegate  the  exer- 
cise of  such  right  to  town  or  municipal  officers.  While  the 
legislature  cannot  divest  itself  of  sovereign  powers,  yet  in  the 
exercise  of  such  powers  it  may  select  such  agencies  as  it 
pleases,  and  confer  upon  them  the  right  of  taking  private 
property  for  public  use,  subject  only  to  the  limitations  con- 
tained in  the  constitution:  Lewis  on  Eminent  Domain,  sec. 
242.  "It  may  be  regarded  as  settled  law  that  it  is  solely  for 
the  legislature  to  judge  what  persons,  corporations,  or  other 
agencies  may  properly  be  clothed  with  this  power":  Lewis 
on  Eminent  Domain,  sec.  242,  and  cases  there  cited.  The 
question  of  such  necessity,  however,  seems  to  be  entirely  dis- 
tinct from  the  question  of  *"  such  public  use.  Of  course,  the 
legislf^ture  or  its  agency  must,  in  the  first  instance,  determine 
whether  the  use  for  which  it  is  proposed  to  make  the  condem- 
nation is  a  public  use;  but  such  determination  is  not  final  as 
to  the  character  of  the  use:  Lewis  on  Eminent  Domain,  sec. 
158.  In  the  same  section  it  is  said:  "All  the  courts,  we 
believe,  concur  in  holding  that  whether  a  particular  use  is 
public  or  not,  within  the  meaning  of  the  constitution,  is  a 
question  for  the  judiciary":  See,  also,  Talbot  v.  Hudson,  16 
Gray,  417;  In  re  Deansville  Cemetery  Assn.,  66  N.  Y.  569;  23 
Am.  Dec.  86;  In  re  Niagara  Falls  etc.  Ry.  Co.,  108  N.  Y.  375; 
Coster  V.  Tide-water  Co.,  18  N.  J.  Eq.  54;  In  re  St.  Paul  etc.  Ry. 
Co.,  34  Minn.  227;  Tyler  v.  Beacher,  44  Vt.  648;  8  Am.  Rep. 
898;  Smeaton  v.  Martin,  57  Wis.  364. 

It  would  be  very  difficult,  if  possible,  to  define  in  a  single 
sentence  just  what  constitutes  a  public  use,  as  determined  by 
the  adjudged  cases.  Mr.  Lewis  says,  in  effect,  that  it  is  the 
power  of  the  "  state  to  appropriate  private  property  to  particu- 
lar uses  for  the  purpose  of  promoting  the  general  weltare'': 
Sec.  163.  That  "public  me  means  the  same  as  use  by  the 
public,  and  this,  it  seenis  to  us,  is  the  construction  the  words 


816  Wisconsin  Water  Co.  v.  Winans.     [Wisconsin, 

should  receive  in  the  constitutional  provision  in  question": 
Sec.  165.  "  Though  the  property  is  vested  in  private  individ- 
uals or  corporations,  the  public  retain  certain  definite  rights  to 
its  use  or  enjoyment,  and  to  that  extent  it  remains  under  the 
control  of  the  legislature.  If  no  such  rights  are  secured  to 
the  public,  then  the  property  is  not  taken  for  public  use,  and  the 
act  of  appropriation  is  void  " :  Sec.  165.  The  mill-dam  act  was 
upheld  in  this  state,  on  the  ground  that  the  land  flowed  by  vir- 
tue of  it,  and  the  water  power  thereby  created  was  devoted  to 
a  public  use:  Thein  v.  Voegtlander,  3  "Wis.  461;  Pratt  v.  Brown, 
3  Wis.  603;  Fisher  v.  Horicon  Iron  Mfg.  Co.,  10  Wis.  351. 
Where  such  mill  is  engaged  in  doing  custom  work  for  any  and 
all  who  apply,  it  may  well  be  regarded  as  devoted  to  a  public 
**  use:  Sadler  v.  Langham,  34  Ala.  325.  So,  it  has  been  held 
in  this  state  that  the  taking  of  land  for  the  construction  of  a 
ditch  to  drain  a  public  highway  is  the  taking  of  it  for  a  pub- 
lic use:  Smeaton  v.  Martin,  57  Wis.  364.  Water  works  for  the 
supply  of  a  city  or  village  in  this  state,  or  the  inhabitants 
thereof,  with  water  for  protection  against  fire,  or  for  domestic 
use  or  sanitary  purposes,  may  be  devoted  to  the  general  wel- 
fare of  such  municipality  or  its  inhabitants,  and,  if  so  devoted, 
we  perceive  no  reason  why  they  should  not  be  regarded  for 
the  public  use:  Attorney  General  v.  Eau  Claire,  37  Wis.  400; 
Wfiyland  v.  Middlesex  Co.  Commrs.,  4  Gray,  500;  In  rf  Mid' 
dle(oivn,  82  N.Y.  196;  Staviford  Water  Co.  v.  Stanley,  39  Hun, 
424;  In  re  New  Rochelle  Water  Co.,  46  Hun,  525;  St.  Helena 
Water  Co.  v.  Forbes,  62  Cal.  182;  45  Am.  Rep.  659.  In  Ken- 
tucky it  has  been  held  that  "necessity  and  a  public  use  must, 
in  all  cases,  exist  as  a  condition  precedent  to  the  legal  nght 
of  a  railway  company  to  enforce  tlie  remedy  given  by  a  char- 
ter to  condemn  property":  Tracy  v.  Eliznbethtown  etc.  R.  R. 
Co.,  80  Ky.  259.  In  the  same  case  it  was  held  that  "  the  com- 
pany is  not  tlie  jiulge  of  the  necessity  for  tlie- condemnation 
of  the  property,  or  of  the  character  of  its  use.  The  decision 
of  both  of  these  questions  belongs  to  the  court."  In  In  re 
Niagara  Falls  etc.  Ry.  Co.,  108  N.  Y.  375,  it  was  held,  in  effect, 
that  a  railroad  corporation  seeking  to  take  property  in  invitum 
for  the  purposes  of  its  road  mustj  be  able  to  show,  1.  A 
legislative  warrant;  and,  2.  If  the  right  is  challenged,  that 
the  business  it  is  organized  to  carry  on  is  public,  and  that 
the  taking  of  private  property  for  its  purposes  is  a  taking 
for  public  use;  and  that  the  question  as  to  whether  the  uses 
are  in  fact  public,  so  as  to  justify  such  taking,  is  a  judicial 
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one,  to  be  determined  by  the  courts:  See,  also,  Citizens^  Water- 
Works  Co.  V.  Parry,  59  Hun,  202,  affirmed  128  N.  Y.  669;  ** 
Edgewood  R.  R.  Co.'s  Appeal,  79  Pa.  St.  257;  Sterling's  Appeal^ 
111  Pa.  St.  35;  56  Am.  Rep.  246. 

Upon  the  authorities  cited,  as  well  as  reason,  we  are  con- 
strained to  hold  that  a  legislative  warrant  of  the  necessity  of 
the  taking,  and  that  the  same  is  for  a  public  use,  must  coexist 
as  conditions  precedent  to  the  right  of  condemnation  in  all 
cases.     Especially  should  this  be  so  where,  as  here,  the  cor- 
poration is  created  by  the  incorporators  under  the  general 
laws.     Here,  as  indicated  in  the  foregoing  statement,  the  peti- 
tioner only  seeks  to  condemn  for  its  pipe  line  from  its  springs 
in  Waukesha,  by  way  of  Darling  place,  to  the  city  limits  of 
Milwaukee.    There  is  nothing  in  the  record  showing  any  legal 
right  in  the  petitioner  to  enter  upon  or  condemn  land  in  that- 
city.     It  does  not  appear  that  tlie  petitioner  has  secured,  by- 
way of  contract  or  otherwise,  the  right  to  construct  or  main- 
tain water  works  or  to  lay  pipe  therein,  or  to  sell  or  dispose  of 
the  water  so  to  be  conveyed  by  pipes  to  the  inhabitants  of 
that  city.     Forauglit  that  appears,  such  pipe  line  may  termi- 
nate at  such  city  limits,  or  the  water  to  be  conducted  throughi 
the  same  be  there  put  to  private  use.     There  can  be  no  public 
use,  except  in  supplying  the  city  or  its  inhabitants  with  water 
for  the  uses  and  purposes  mentioned.     Until  the  right  to  so 
supply  the  city  or  its  inhabitants  with  water  is  secured,  there 
can  be  no  right  to  condemn.     The  declared  purpose  of  the 
petitioner  is  to  take  the  water  from  its  springs,  and  convey  it 
through  the  pipes  to  be  laid  to  the  city,  and  there  to  supply 
the  city  or  its  inhabitants.     The  transportation  is  purely  inci- 
dental to  such  supply  for  such  public  use  in  the  city.     With- 
out the  right  in  the  petitioner  to  so  supply  for  such  public 
use,  the  condemnation  here  sought,  to  lay  such  pipe,  would 
necessarily  be  independent  of  such  public  use.     It  is  entirely 
unlike  a  railroad,  which  is  used  by  the  public  along  the  whole 
line.     In  the  *•  case  at  bar  the  right  to  so  supply  for  such 
public  use  at  the  terminus  gives  character  to  the  whole  enter- 
prise.     We  are  forced  to  the  conclusion  that  the  showing 
made  was  insufficient  to  authorize  such  condemnation. 

By  the  Court.  The  order  of  the  circuit  court  is  reversed, 
and  the  oause  is  remanded  with  direction  to  dismiu  the  pro- 
ceedings. 

AM.  wt.  &V..  Yof.  xxzix.  -n 
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Eminkni  Domain — Nkckssitt  For  Public  Use — The  right  of  eminent 
dninain  shouM  be  exercised  only  when  the  uses  for  which  the  property  ii 
taken  are  strictly  public:  Cooper  v.  Williamt,  4  Ohio,  253;  22  Am.  Dec.  74B, 
and  note;  Taylor  v.  Nmshviile  etc.  R.  R.  Co.,  4  Cold.  646;  98  Am.  Dec.  474; 
Lance's  Appeal,  55  Pa.  St.  16;  9.3  Am.  Dec.  722,  and  note;  Ex  parte  Martin, 
13  Ark.  198;  58  Am.  Dec.  320;  Harding  v.  Goodlett,  3  Yerg.  40;  24  Am. 
Dec.  646;  Consumers'  Gas  Trust  Co.  v.  Hnrless,  131  Ind.  446;  Railway  Co.  ▼. 
Telfo^-d,  89  Tenn.  293.  A  constitutional  prnvision  authorizing  the  taking 
of  private  property  for  public  use  prohibits,  by  implication,  the  taking  of 
private  property  for  any  private  use  whatever  without  the  consent  of  the 
owner:  Richardtw.  Wolf,  82  Iowa,  358;  31  Am.  St.  Rep.  501.  This  question 
will  be  found  discussed  further  in  the  notes  to  Bloodgood  v.  Mohawk  etc 
R.  R.  Co.,  31  Am.  Dec.  372;  Taylor  v.  Porter,  40  Am.  Dec.  280;  extended 
notes  to  Embury  v.  Conner,  53  Am.  Dec.  336;  and  Beekman  v.  Saratoga  etc. 
R.  R.  Co.,  22  Am.  Dec.  686;  and  OainsvilU  et<.  Ry.  Co.  v.  Hall,  22  Am.  St 
Rep.  49. 

Eminent  Domain — Power  of  Leglslatdre. — The  time,  manner,  and 
occasion  for  the  exercise  of  the  right  of  eminent  domain  are  wholly  within 
the  control  and  discretion  of  the  legislature,  except  as  restrained  by  the 
constitution:  Consumers'  Gas  Trust  Co.  v.  Harless,  131  Ind.  446;  Illinois  CenL 
R.  R.  Co.  V.  Chicago,  141  111.  586;  Mustek  v.  Kansas  City  etc.  Ry.  Co.,  1 14 
Mo.  309;  O'Hare  v.  Chicago  etc.  Ry.  Co.,  139  111.  152;  extended  notes  to 
Beekman  v.  Saratoga  etc  R.  R.  Co.,  22  Am.  Dec.  692,  and  OainsvilU  etc  Ry. 
Co.  V,  HaU,  22  Am.  St.  Rep.  48, 

Eminent  Domain — Delegation  of  Legislative  Aothokitt  to  Exbb< 
ciSE. — The  power  of  eminent  domain  may  be  exercised  by  the  state  through 
subordinate  agencies,  and  need  not  be  exercised  directly  by  the  legislature 
itself:  Backus  v.  Lebanon,  11  N.  H.  19;  35  Am.  Dec.  466,  and  note;  Blood- 
good  V.  Mohawk  etc.  R.  R.  Co.,  18  Wend.  9;  31  Am.  Dec.  313,  and  note; 
Alexander  v.  Mayor,  6  Gill,  383;  46  Am.  Dec.  630;  O'Hare  v.  ClUcago  etc  Ry. 
Co.,  139  111.  152. 

Eminent  Domain. — Public  Use,  Question  as  to  What  Is  Judicial: 
See  the  extended  note  to  Beekman  v.  Saratoga  etc  R.  R.  Co.,  22  Am.  Dec. 
691,  and  the  note  to  Rumsey  v.  New  York  etc.  Ry.  Co.,  28  Am.  St  Rep.  608. 

Eminent  Domain — What  Are  Necessary  Public  Use?.— For  a  dis- 
cussion of  this  question  see  the  note  to  Rumsey  v.  New  York  etc  Ry.  Co., 
28  Am.  St.  Rep.  608,  and  the  extended  note  to  De  Voss  v.  City  of  Richmond, 
08  Am.  Dec  667;  Beekman  v.  Saratoga  etc  R.  R.  Co.,  22  Am.  Dec.  686;  Fel- 
lowes  V.  New  Haven,  26  Am.  Rep.  457,  and  Appeal  of  Sharon  Ry.  Co.,  9  Am. 
8t  Rep.  142. 
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City  op  Racine  v.  Emeeson. 

[85  Wisconsin,  80.] 

BouKDABixfl — AwcTEMT  Plats  AND  SuRVETS.— Monnmeots  set  at  the  time 
of  an  original  •urvey  on  the  ground,  and  named  or  referred  to  in  the 
plat,  are  the  best  evidence  of  the  true  line.  If  there  are  none  such,  then 
itakoa  set  by  the  surveyor  to  indicate  corners  of  lots  or  blocks,  or  tha 
lines  of  streets,  at  the  time,  or  soon  thereafter,  are  the  next  best  evi« 
dence.  A  building  or  feuce  constructed  according  to  such  stakes,  while 
they  were  present,  becomes  a  monument  after  such  stakes  have  been 
removed  or  disappeared,  and  the  next  best  evidence  of  the  true  line.  A 
resurvey  that  changes  lines  and  distances,  and  purports  to  correct  inac 
curacies  or  mistakes  in  the  old  plat,  is  not  competent  for  that  purpose. 

Boundaries — Ancient  Plats  and  Survbts.— The  lines  of  streets  and  lots, 
as  established  by  a  city  plat  built  upon  and  acquiesced  in  for  more  than 
forty  years,  cannot  be  destroyed  or  disturbed  by  a  subsequent  city  sur* 
▼ey  made  from  the  original  monuments  apportioning  the  blocks  and 
streets  after  the  first  street  ia  surveyed,  and  changiug  the  lines  of  the 
street  accordingly. 

Boundaries — Ancibnt  Plats  and  Subvits— Evidenob. — In  a  case  of  dia* 
pated  boundary,  the  testimony  or  acts  of  the  surveyor  who  originally 
established  it,  and  who  pointed  out  the  stakes  set  by  himself  to  mark 
the  lines  after  many  years,  accompanied  by  continued  use  and  occupa. 
tion  in  recognition  of  such  lines,  is  not  only  proper,  but  strong  evidence 
that  such  were  the  true  lines,  and  is  better  evidence  than  a  new  survey 
made  more  than  forty  years  afterwards,  which  changes  inch  lines. 

J.  E.  Dodge,  for  the  appellant. 
Samuel  Ritchie,  for  the  respondent. 

**  Orton,  J.  This  action  is  to  recover  the  penalty,  under 
a  city  ordinance,  for  the  maintenance  of  an  obstruction  by 
the  defendant,  consisting  of  a  fence  in  front  of  lots  11  and  12, 
in  block  10,  on  the  plat  made  by  one  Moses  Vilas,  in  1842,  of 
section  16 — the  school  section — as  an  addition  to  the  village 
of  Racine,  on  the  east  side  of  Wisconsin  street  It  is  claimed 
that  said  fence  is  within  the  east  side  of  Wisconsin  street,  two 
feet  at  one  corner  of  said  lots,  and  two  feet  eight  inches  at  the 
other  corner.  The  defendant  has  been  present  with  this  fence, 
standing  substantially  where  it  is  now,  since  1848,  so  that  if 
this  fence  is  an  obstruction  to  Wisconsin  street,  it  is  a  very 
ancient  one,  and  the  defendant  has  been  guilty  of  maintain- 
ing it  over  forty  years.  The  following  seem  to  be  the  facta 
established  by  the  evidence: 

This  fractional  section  16  was  surveyed  and  platte<l  under  an 
act  of  the  territorial  legislature  requiring  such  duty  to  be  per- 
formed by  the  scliool  commissioners  of  the  ••  village  of 
Racine,  by  one  Moses  Vilas,  a  surveyor,  and  competent  to  do 
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Buch  work,  first  in  1842.  The  north  and  south  streets  on  this 
plat  were  intended  to  correspond  with,  and  to  be  a  contiiuiance 
of,  the  north  and  south  streets  in  the  old  village  plat  of  sec- 
tion 9.  The  first  street  north  and  south  was  Main  street,  near 
the  lake;  the  next,  Wisconsin  street;  and  the  next,  Barnstable 
street,  now  called  College  avenue;  the  next,  Chippewa  street, 
now  called  Park  avenue;  the  next.  Villa  street;  the  next, 
Campbell  street,  now  called  Grand  avenue;  and  the  next, 
Center  street.  The  blocks  were  divided  into  lots  as  far  west 
as  Villa  street,  and  as  far  south  as  Twelfth  street;  and  the 
lots  of  the  defendant  were  on  the  southeast  corner,  between 
Wisconsin  street  and  Ninth  street,  running  east  and  west. 
In  1845  this  plat  was  resurveyed  by  the  said  Vilas,  and  the 
lots  and  streets  in  the  vicinity  of  the  lots  in  question  remained 
unchanged;  and  Wisconsin  street  extended  south  to  the  sec 
tion  line,  and  the  blocks  not  before  divided  were  divided  into 
lots.  In  1849,  after  the  state  was  admitted  into  the  Union, 
in  accordance  with  the  Revised  Statutes  of  1849,  page  763, 
section  5,  the  appraisers  of  school  lands,  whose  duty  it  was 
to  plat  and  appraise  school  lands,  adopted  this  plat  of  1842 
as  extended  in  1845,  and  filed  the  same  in  the  oflfice  of  the 
secretary  of  state,  as  the  plat  of  this  fractional  school  section. 
On  these  plats  the  blocks  are  four  hundred  and  eighty  feet  long 
north  and  south,  and  two  hundred  and  forty  feet  wide  east  and 
west,  divided  into  tiers  of  six  lots  each,  eighty  feet  wide  and 
one  hundred  and  twenty  feet  deep,  according  to  the  certificate; 
but  these  measurements  were  not  very  accurate,  and  varied 
considerably,  as  might  be  expected  in  surveying  through  a 
heavily  timbered  and  wild  tract  of  land.  Stone  monuments 
were  placed  in  many  places,  as  required  by  tlie  statute  then 
in  force,  and  probably  many  stakes  were  stuck,  to  indicate 
the  fixed  lines  of  the  survey;  and  one  stone  monument  was 
placed  at  the  southeast  corner  of  lot  12,  block  29,  which  still 
remains  as  a  fixed  point  for  any  **  subsequent  surveys.  The 
defendant,  in  1848,  owned  the  lot  next  north  of  his  present 
lots  11  and  12,  and  he  called  upon  the  said  Vilas,  as  a  sur- 
veyor and  the  maker  of  the  plat,  to  determine  the  west  line 
of  his  lot  on  Wisconsin  street.  There  were  then  fences  all 
along  for  a  considerable  distance  on  the  east  side  of  that 
street  north  and  south,  and  in  front  of  his  lot,  and  had  been 
for  several  years.  The  said  Vilas  determined  and  indicated 
said  fence  at  the  southwest  corner  of  lots  11  and  12,  between 
Wisconsin  street  and  Ninth  street,  as  on  the  true  line.     The 
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present  fence  is  on  that  line,  and  a  fence  in  front  of  said  lots 
has  been  on  the  same  line  since  and  before  1848.  This  old 
plat  did  service,  and  was  the  basis  of  all  the  local  surveys  of 
the  lines  of  lots  on  streets  between  owners  during  the  settle- 
ment and  improvement  of  this  part  of  the  city  of  Racine, 
down  to  the  year  1881,  when  the  common  council  of  said  city 
adopted  a  new  and  arbitrary  plan  of  a  resurvey  and  replat- 
ting  of  this  part  of  the  city,  and  employed  surveyors  to  do 
the  work  according  to  such  plan.  They  fixed  the  line  of 
Main  street  according  to  said  stone  monument,  and  then 
made  all  the  other  streets  north  and  south  agree  with  that 
laie,  making  the  streets  sixty  feet  wide,  and  divided  the  dis- 
tance between  Main  street  and  Villa  street  equally  between 
the  blocks,  as  also  the  distance  between  Villa  street  and  Cen- 
ter street  between  the  included  blocks,  dividing  the  surplus 
equally  between  the  blocks.  By  this  plan  the  lines  of  lots 
were  materially  changed,  and  the  location  of  fences  and 
buildings  had  to  be  materially  changed  to  suit  the  new  lines. 
Monuments  were  set  at  various  points  by  this  plan  and  resur- 
vey in  1881,  and  in  1890  the  city  engineer,  by  the  order  of 
the  common  council,  ran  the  lines  of  Wisconsin  street  accord- 
ing to  said  monuments  and  the  newly-found  distances,  and 
found  that  the  fence  of  the  defendant  was  within  that  street, 
as  above  stated.  On  the  ground  of  this  new  line  so  found 
this  action  is  predicated. 

®*  As  early  as  1844  the  lots  in  this  part  of  the  city  were 
occupied  by  lessees  or  purchasers,  and  fences  were  built  along 
Wisconsin  street  according  to  stakes  set  to  indicate  the  lines 
according  to  the  old  plat,  and  such  fences,  or  many  of  them, 
still  stand  in  the  same  places;  and  shade  trees  were  set  out, 
and  buildings  erected  on  or  according  to  such  lines.  Imme- 
diately across  Ninth  street,  south  of  defendant's  lots,  is  the  lot 
of  Dr.  Hoy;  and  next  to  his  is  the  lot  of  I.  H.  Tinsler;  and 
in  1846  a  fence  was  built  on  the  east  side  of  Wisconsin  street, 
in  front  of  their  lots  and  the  next  half  lot  south,  bo  that  there 
was  about  two  hundred  feet  of  continuous  fence  along  that 
line,  which  was  built  according  to  stakes  set  at  the  cornt'rs  of 
the  blocks  and  lots  by  the  said  Vilas  to  indicate  the  true  line 
according  to  his  plat.  In  the  next  block  south,  Henry  S. 
Durand  owned  the  lots  in  1849  or  1S50,  and  found  the  fences 
built  in  front  on  Wisconsin  street  as  old  fences,  and  found  the 
Btiikes  at  the  cornier  of  the  lots  according  to  which  they  were 
built;  and  they  were  then  identified  by  the  surveyor,  Foster, 
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as  the  stakes  set  when  the  plat  was  made.  The  said  Durand 
built  his  buildings,  still  standing,  according  to  said  line  so 
determined;  and  said  fences  and  buildings  correspond  with 
the  fence  in  front  of  the  defendant's  lots.  There  was  also  u 
brick  barn  built  by  Mr.  Case  at  an  early  day,  north  of  these 
lots,  whose  water  table  corresponds  with  such  line.  Many 
survey  stakes  of  the  first  plat  were  standing  at  the  corners  of 
the  lots  and  blocks  between  1842  and  1850,  and  then  observed 
and  since  identified  by  several  witnesses;  and  they  stood  on 
the  line  of  said  fences  along  Wisconsin  street. 

On  these  facts  the  circuit  court  found  that  the  survey 
according  to  said  plan  of  the  city  council  of  1881  was  a 
correct  one,  and  should  govern  in  determining  the  true  east 
line  of  Wisconsin  street,  and  held  the  defendant  guilty  of 
obstructing  said  street  by  said  fence,  and  judgment  was 
rendered  against  hira  for  a  fine  of  ten  dollars  and  costs. 

*•  The  ruling  question  in  this  case  is,  where  is  the  east 
line  of  Wisconsin  street,  in  front  of  the  lot  in  question,  accord- 
ing to  the  Vilas  plat  of  1842?  Miner  v.  Brader,  65  Wis.  537. 
It  is  not,  where  is  such  line  according  to  any  subsequent 
survey  or  plat?  All  resurveys  or  subsequent  surveys  are  of 
no  effect  except  to  determine  that  question.  A  resurvey  that 
changes  lines  and  distances,  and  purports  to  correct  inaccu- 
racies or  mistakes  in  the  old  plat,  is  not  competent  evidence 
in  the  case.  There  are  only  two  questions:  1.  Where  is  the 
true  line  fixed  by  the  original  plat?  2.  Is  the  fence  in  ques- 
tion on  that  line?  A  resurvey  that  changes  or  corrects  the 
old  survey  and  plat  can  never  determine  the  first  question. 
A  resurvey  must  agree  with  the  old  survey  and  plat  to  be  of 
any  use  in  determining  it.  The  survey  made  on  the  arbitrary 
plan  established  by  the  common  council  in  1881  does  not 
agree  with  the  old  plat  in  courses  or  distances,  in  the  dimen- 
sions of  block  and  lots,  or  in  the  lines  of  the  streets.  It  seems 
to  have  been  made  to  correct  the  old  plat,  to  straighten  the 
streets,  and  make  a  better  plat  than  the  old  one.  Resurveys 
for  the  lawful  purpose  of  determining  the  lines  of  an  old  sur- 
vey and  pUt  are  generally  very  unreliable  as  evidence  of  the 
true  lines.  The  fact,  generally  known  and  quite  apparent 
in  the  records  of  courts,  is  that  two  consecutive  surveys  by 
different  surveyors  seldom,  if  ever,  agree;  and  the  greater  num- 
ber of  surveys,  the  greater  number  of  differences  and  disagree- 
ments will  occur.  When  two  surveys  disagree  the  correct  one 
cannot  be  determined   by  still  another  survey.     It  follows 
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that  resurveys  are  of  very  little  use  in  Buch  a  case  as  this, 
except  to  confuse  it.  In  Miner  v.  Brader,  65  Wis.  537,  there 
were  two  surveys,  and  they  disagreed;  and  the  couft  had  to 
resort  to  the  evidence  of  a  practical  location  of  the  lines  by 
monuments.  Monuments  set  by  the  original  survey  in  the 
ground,  and  named  or  referred  to  in  the  plat,  are  the  highest 
and  best  evidence.  If  there  are  none  such,  then  stakes  set 
by  the  *''  surveyor  to  indicate  corners  of  lots  or  blocks  or  th« 
lines  of  streets  at  the  time,  or  soon  thereafter,  are  the  next 
best  evidence.  The  building  of  a  fence  or  building  according 
to  such  stakes,  while  they  were  present,  become  monuments 
after  such  stakes  have  been  removed  or  disappeared,  and  the 
next  best  evidence  of  the  true  line. 

This  case  does  not  differ  materially  from  Racine  y.  /.  /. 
Case  Plow  Co,,  56  Wis.  539;  State  v.  Schwin,  65  Wis.  207; 
Miner  v.  Brader,  65  Wis.  537;  Koeaiga  v.  Jung,  73  Wis.  178, 
and  some  other  cases  in  this  court,  and  is  ruled  by  them. 
The  fence  in  front  of  this  lot  was  evidently  built  according  to 
stakes  still  standing,  which  were  set  by  the  surveyor  Vilas; 
and  this  fence  is  on  the  line  with  two  hundred  feet  of  fence 
built  according  to  the  stakes  then  standing  in  the  blocks  on 
the  south  side  of  Ninth  street,  and  fences  and  buildings  in  the 
next  block  south  built  according  to  stakes  then  standing  by 
Mr.  Durand,  only  three  or  four  years  after  the  plat  was  made. 
This  fence  also  agrees  with  buildings  on  the  north  side  of  said 
lot,  set  according  to  the  original  survey.  This  testimony  is 
almost  as  conclusive  that  this  fence  was  built  on  the  line  of 
Wisconsin  street  as  if  the  original  stakes  of  the  survey  were 
still  standing  there  to  indicate  it.  When  the  testimony  is 
undisputed  that  this  defendant  and  several  witnesses  have 
been  there  present  with  these  fences  forty-five  years,  and  that 
they  have  not  been  materially  changed  in  their  location  dur- 
ing all  that  time,  the  above  facts  would  seem  to  be  the  most 
conclusive  evidence  that  those  fences  were  built  on  the  true 
line  according  to  the  original  plat. 

In  the  certificate  to  the  old  plat  it  is  stated  that  a  stone 
roonunieiit  was  set  at  the  southeast  corner  of  lot  12,  block  29, 
in  the  northwest  line  of  Main  street,  from  which  resurveys 
may  be  made;  and  stone  monuments  were  also  set  at  the 
northeast  corner  of  each  of  the  out  lots,  or  undivided  blocks, 
except  tljose  between  Main  street  and  the  ****  lake.  All  tliese 
stone  monuments,  except  the  first,  are  now  absent.  The  line 
of  Main  street,  determined  by  the  first-named  monument  as  a 
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base  line  for  a  resurvey,  was  used  for  the  resurvey  made  in 
the  plan  of  the  city  council  of  1881.  But  it  seems  that,  hav- 
ing thus  determined  the  line  of  Main  street,  all  the  blocks 
between  that  street  and  Villa  street  were  apportioned,  and  the 
blocks  between  Villa  street  and  Center  street  were  also  appor- 
tioned, and  the  lines  of  the  intervening  streets  were  changed 
accordingly.  Such  a  rule  of  apportionnjent  may  be  adopted 
in  a  suit  between  lot  owners,  wliere  all  the  private  parties  in 
interest  are  represented,  and  where  the  lots  or  blocks  are  less 
or  more  than  the  dimensions  called  for  by  the  original  plat. 
It  is  not  presumed,  in  such  a  case,  that  there  was  a  defective 
■«urvey,  but  only  an  imperfect  measurement  of  the  whole  line: 
Fereles  v.  Magoon,  78  Wis.  27;  23  Am.  St.  Rep.  389.  To  make 
this  principle  the  basis  of  a  resurvey  of  the  whole  plat  would 
cast  the  lines  of  private  lot  owners  into  general  conflict  and 
confusion,  and  materially  affect  their  rights  of  propertv  which 
they  had  enjoyed  for  nearly  half  a  century,  without  their 
knowledge  or  consent. 

All  the  defendant  needs  to  show  is  that  the  fence  in  ques- 
tion is  on  the  line  of  Wisconsin  street,  according  to  the  plat 
of  1842.     That  plat  became  a  part  of  the  deeds   executed 
under  and  in  reference  to  it:  Shufeldt  v.  Spaxdding^  37  Wis. 
668.    The  defendant  and  others  in  the  vicinity  obtained  their 
titles  and  went  into  possession,  and  made  their  improvements, 
«et  out  shade  trees,  and  built  their  buildings  with  reference 
to  that  plat,  soon  after  it  was  made,  and  according  to  the 
stakes  set  out  by  the  surveyor  to  mark  the  lines  of  that  street 
then  existing  in  many  places.     We   are   satisfied   that  the 
defendant  resorted  to  the  best  evidence  in  existence  of  the 
true  line  of  Wisconsin  street  in  front  of  his  lots.     It  is  fortu- 
nate that  this  evidence  is  yet  in  existence.     The  time  will 
soon  come  when  it  will  have  been  ***  lost  by  the  destruction 
of  all  monuments,  natural  or  artificial,  and  by  the  death  of 
the  old  inhabitants.     Then  resort  must  be  had  to  evidence  of 
lesser  degree  to  establish  ancient  boundaries,  and  long-con- 
tinued occupation  with  respect  to  unchanged  lines,  and  repu- 
tation, even,  may  be  the  best  evidence  available.    In  any  case 
of  disputed  boundary  the  testimony,  or  even  the  acts,  of  the 
surveyor  who  originally  established  it,  and  who  pointed  out 
the  stakes  set  by  himself  to  mark  the  line  so  many  years  ago, 
accompanied  by  continued  use  and  occupation  in  recognition 
of  such  line,  is  not  only  proper,  but  strong,  evidence  that  such 
was  the  true  line,  and  better  evidence  than  a  new  survey  made 
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more  than  forty  years  afterwards,  wliich  changes  such  line: 
Koenigs  v.  Jung,  73  Wis.  178.  That  case  would  seem  to  jus- 
tify fully  the  testimony  of  Villas'  statements,  which  were 
objected  to  by  the  respondent,  in  relation  to  his  recognition  of 
the  stakes,  and  pointing  out  the  true  line  in  accordance  with 
them.  This  line,  so  practically  located,  has  become  an 
ancient  boundary,  in  favor  of  which  the  rules  of  evidence  are, 
and  should  be,  liberal. 

There  have  been  so  many  cases  similar  to  this  in  this  court, 
and  all  the  various  questions  here  involved  have  been  so 
repeatedly  settled,  that  it  is  supererogation  to  again  repeat 
them.  In  addition  to  the  above  cases  are  the  following: 
Hrouska  v.  Janke,  66  Wis.  252;  Vromnn  v.  Dewey,  23  Wis.  530; 
Marsh  V.  Mitchell,  25  Wis.  706;  and  Nys  v.  Bievierct,  44  Wis. 
104;  and  many  cases  in  other  states  are  cited  in  the  excellent 
brief  of  the  learned  counsel  of  the  appellant  which  sustain 
the  same  principles.  Such  cases  of  the  disturbance  of  the 
ancient  lines  and  boundaries  of  streets,  lots,  and  blocks  in 
our  cities  and  villages  by  arbitrary  resurveys  under  the 
authority  of  their  officers  ought  not  to  be  encouraged.  The 
public  and  private  owners  have  acquiesced  in  the  lines  estab- 
lished by  the  first  and  original  survey  and  plat,  and  by  practi- 
cal location  and  undisturbed  ®"  possession  for  a  great  many 
years,  and  there  does  not  seem  to  have  been  any  necessity  to 
disturb  them  at  this  late  day. 

By  the  Court. — The  judgment  of  the  circuit  court  is 
reversed,  and  the  cause  remanded  with  direction  to  enter 
judgment  in  favor  of  the  defendant. 

WiNSLOw,  J.,  took  no  part. 

BouNDARiKH. — EviDBNCB. — MoNDMENTS  AND  Natpral  OhJicn  *re  para- 
mount in  eatablishing  boundary  linea,  and  courses  and  diatancea  Diuat  yield 
thereto:  Rilq/  r.  Oriffin,  16  Ga.  141;  60  Am.  Dec.  726,  and  note;  Doe  T. 
Paine,  4  Hawks,  64;  15  Am.  Dec.  507;  SmiUt  v.  Slocomh,  9  Gray,  36;  69  Am. 
Dec.  274,  and  note;  Bichardton  v.  Chiekeriwj,  41  N.  U.  381;  77  Am  D«c.  769, 
»nd  note;  Franklin  v.  Dorland,  28  Cal,  176;  87  Am.  Dec.  Ill;  Martin  v. 
Carlin,  19  Wia.  454;  88  Am.  Dec.  696;  Cramplon  v.  Prince,  83  Ala.  246;  S 
Am.  St.  Rep.  718;  Anderson  v.  McCormick,  18  Or.  301;  PoU$  v.  CaiUon  etc 
Ware/ioute  Co.,  70  Miss.  462;  West  r.  Drtulle,  116  Mo.  65.1;  Ogilvie  v.  Cope- 
land,  145  111.  98;  Vanduxen  ▼.  Shively,  22  Or.  64;  Yaninh  ▼.  Tarbox,  49  Mioo. 
268.  Calla  in  a  survey  for  natural  object*  or  marked  lines  aud  corners  pr«- 
▼ail  over  courses  and  distances:  JnhnMon  r.  Archibald,  78  Tex.  96;  22  Am. 
8t.  Rep.  27,  and  extended  note.  Natural  boundaries  will  prevail  except 
when  tliey  are  enveloped  in  doubt,  in  which  case  artificial  marks,  tlioii^h  o( 
turerior  degree,  will  have  effect:  Felder  ▼.  BonneU,  2  McMuU.  44;  87  Am. 
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Dec.  645,  and  noto;  note  to  Bradford  v.  Hill,  1  Am.  Dec.  548.  See,  fxirtlior, 
the  note  to  Wendell  v.  Jach*on,  22  Am.  Dec.  642,  and  the  extended  note  to 
Beaton  v.  Hodges,  30  Am.  Dec.  737. 

BouMDARiBs — Conflict  Bbtwkkn  Surveys — Precedence. — Ancient  repu- 
tation and  possession  in  respect  to  the  location  of  streets,  are  entitled  to 
more  respect  in  determining  the  boundary  to  lots  tlian  any  experimental 
survey  that  can  now  be  made:  Ralston  v.  Miller,  3  Rand.  44;  15  Am.  Dec. 
704,  and  note.  A  new  snrvey  will  not  prevail  as  to  the  location  of  quarter- 
section  corners  over  the  direct  testimony  of  witnesses  who  saw  corner* 
located  by  the  original  survey:  Mills  v.  Penny,  74  Iowa,  172;  7  Am.  St.  Rep. 
474,  and  note.  See,  also,  the  extended  note  to  Jo/inaon  v.  Arcfiibald,  22  Am, 
St.  Rep.  34. 

BouNDARiM— Testimony  of  Surveyor.— The  acts  and  declarations  of 
the  •nryeyor,  while  surveying  an  adjoining  lot,  are  admissiMe  on  the  ques- 
tion of  boundary  where  he  is  dead  and  was  not  interested  aa  owner  in  either 
lot  at  the  time  he  made  the  declarations:  Adamt  v.  Blodgett,  47  N.  H.  '219;  90 
Am.  Dec.  669;  extended  note  to  Putnam  v.  Fisher,  36  Am.  Rep.  749.  A 
surveyor  may  be  called  as  a  witness  in  a  case  involving  the  location  of  a 
boundary  line  to  state  his  knowledge  of  its  true  location  as  derived  from  his 
survey  of  the  same,  which  he  found  to  correspond  with  certain*  maps  not 
offered  in  evidence:  Wineman  v.  Orummond,  90  Mich.  2S0.  See,  also,  //ein- 
kn  V.  Heilbron,  97  CaL  101. 


State  v.  Horan. 

[86  Wisconsin,  91] 
Elbotiohs. — Ballots  Deposited  in  the  VYronq  Box  by  the  mistake  or 

fraud  of  the  election  inspectors  are  valid,  and  should  be  counted. 
Elsctioms — Evidence. — A  package  of  ballots  shown  to  have  been  tampered 

with  after  the  election  is  of  no  value  as  evidence. 

Action  to  try  title  to  the  office  of  alderman  as  between  Van 
Ryn  and  Horan  under  a  municipal  election.  At  the  same 
time  and  place  a  judicial  election  for  justice  of  the  supieme 
court  was  held,  and  the  ballots  were  placed  in  separate  boxes 
as  required  by  law.  The  return  of  the  election  inspectors 
gave  Horan  a  majority  of  three  votes,  and  he  received  a  cer- 
tificate of  election  and  took  possession  of  the  office.  The 
returns  of  the  inspectors  gave  Van  Ryn  one  hundred  and 
thirty-one,  and  Horan  one  hundred  and  eighty-nine  votes  in  the 
first  election  precinct,  but  it  was  shown  that  in  counting  the 
ballots  in  this  precinct  twelve  judicial  ballots  were  found  in 
the  municipal  box,  and  the  same  number  of  municipal  ballots 
were  found  in  the  judicial  box,  eleven  of  the  latter  having  the 
name  of  Van  Ryn,  and  one  the  name  of  Horan.  These  bal- 
lots were  marked  "  disallowed"  by  the  inspectors,  and  were  not 
counted.     Had  they  been  counted,  Van  Ryn  would  have  had 


May,  1893.]  State  v.  Hoban.  827 

a  majority.  These  ballots  were  presented  in  evidence,  and  a 
recount  of  all  the  municipal  precincts  was  had  in  open  court, 
showing  a  gain  of  six  votes  for  Horan  and  a  loss  of  three  votes 
for  Van  Ryn,  giving  Horan  a  majority  whether  the  judicial 
votes  were  counted  or  not.  The  jury  found  that  the  package 
of  votes  from  the  first  precinct  had  been  tampered  with  sine* 
the  election  and  after  they  were  sealed  by  the  inspectors. 
The  court  found  in  accordance  with  the  verdict  of  the  jury, 
and  also  that  the  municipal  votes  found  in  the  judicial  box 
should  be  counted,  and  that  Horan  had  received  eleven 
hundred  and  thirty-one  votes  and  Van  Ryn  eleven  hundred 
and  thirty-seven  votes.  Judgment  for  Van  Ryu,  and  Horan 
appealed. 

D.  S.  Rose  and  F.  M.  Hoyt,  for  the  appellant. 

Toohey,  Doerfler  and  Qilmore^  and  W.  0.  WilUamSf  for  the 
respondent. 

•*  WiNSLow,  J.  There  is  but  one  serious  question  in  this 
case,  and  that  is  whether  the  municipal  ballots  found  in  the 
judicial  box  should  be  counted.  The  circuit  court  found,  as 
the  evidence  abundantly  showed,  that  these  were  ballots 
duly  cast,  but  deposited  by  mistake,  inadvertence,  or  other- 
wise, by  the  inspectors  in  the  judicial  box.  The  question  is, 
shall  the  voters  be  deprived  of  their  ballots  by  the  mistake 
or  fraud  of  the  inspectors  in  so  putting  their  ballots  ••  in  the 
wrong  box?  This  question  must  be  answered  in  the  negative. 
Judge  McCrary  well  states  the  rule  as  follows:  "  It  is  a  rule, 
well  grounded  in  justice  and  reason,  and  well  established  by 
authority  and  precedent,  that  the  voter  shall  not  be  deprived 
of  his  rights  as  an  elector,  either  by  fraud  or  the  mistake  of 
the  election  officers,  if  it  is  possible  to  prevent  it":  American 
Law  of  Elections,  sec.  131.  The  authorities  also  support  this 
position:  Parvin  v.  Wimherg,  130  Ind.  561 ;  30  Am.  St.  Rep.  254; 
People  V.  Bates,  11  Mich.  362;  83  Am.  Dec.  745.  In  this  case  it 
appeared  tiiat  the  number  of  judicial  votes  found  in  the  muni- 
cipal box  was  exactly  the  same  as  the  number  of  municipal 
votes  found  in  the  judicial  box,  and  that,  if  the  judicial  vott-s 
in  the  municipal  box  were  added  to  the  municipal  votes  found 
therein,  the  total  number  of  votes  substantially  agreed  with 
the  poll  list.  The  fact  that  they  were  legal  votes  put  in  the 
wrong  box  by  fault  of  the  inspectors  was  thus  clearly  demon- 
Btrated. 
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There  was  sufficient  evidence  also  to  sustain  the  verdict 
and  finding  that  the  package  of  ballots  from  the  first  pre- 
cinct had  been  tampered  with.  This  fact  being  proven,  it 
became  of  no  value  as  evidence:  American  Law  of  Elections, 
sees.  277,  278;  Albert  v.  Twohig,  35  Neb.  563.  No  other  ques- 
tions requiring  discussion  are  presented  by  the  record.  Under 
the  proof  and  findings  the  relator  was  clearly  entitled  to  judg- 
ment. 

By  the  Court.    Judgment  affirmed. 

ELBcriONS. — Ballots  Plackd  in  thb  Wbomo  Box  by  miBtake  of  an 
ilection  officer  must  be  counted:  Parvin  v.  Witnberg,  130  lad.  561;  30  Am. 
fit.  Rep.  254. 

Elections — Ballots  aa  Evidemck. — Where  ballots  offered  in  evidence 
kave  not  been  kept  in  the  custody  of  the  proper  officer,  and  hare  been  left 
in  an  exposed  and  improper  place,  where  there  was  an  opportunity  to  tam> 
per  with  them,  they  should  not  be  received:  Huglvea  v.  Holman,  23  Or.  481; 
but  if  they  have  been  safely  kept,  and  protected  from  any  tampering,  they 
are  admissible  in  evidence:  Hartman  v.  Touny,  17  Or.  150;  11  Am.  St.  Rep. 
787,  and  extended  note.  See,  further,  the  note  to  Kreitz  v.  Behrenimeyer,  8 
Am.  St.  Rep.  377. 


McMasteb  v.  Sceivbn. 

[86  Wisconsin,  162.) 

Wills — Attorney  as  Witness  to — Competenct  to  Testiit. — An  attorney 
who  drafts  a  will,  and  signs  it  as  a  witness  at  the  request  of  the  testa* 
tor,  may  testify  to  any  matter  in  relation  to  the  will  and  its  execution 
of  which  he  acquired  knowledge  by  virtue  of  his  professional  relation. 

Wills — Testamentary  Capacity — Test  of. — To  establish  testamentary 
capacity,  it  is  only  necessary  that  the  testator  had  sufficient  capacity 
to  comprehend  perfectly  the  condition  of  his  property,  his  relations  to 
the  persons  who  are,  should,  or  may  be  the  objects  of  his  bounty,  and 
the  scope  and  bearing  of  his  will.  He  must  have  sufficient  active  mem- 
ory to  collect  in  his  mind,  without  prompting,  the  particulars  or  ele< 
ments  of  the  business  to  be  transacted,  and  to  hold  them  in  his  mind  a 
sufficient  length  of  time  to  perceive  at  least  their  obvious  relations  to 
each  other,  and  to  be  able  to  form  some  rational  judgment  concerning 
them. 

Wills— Undue  In futence— Borden  of  Proof — Presumption. — The  fact 
that  a  childless  widow  bequeathes  one-half  of  her  estate  to  a  nephew 
and  uit>  e,  who  resided  with  and  cared  for  her  during  her  leist  illness, 
while  tlie  remainder  of  her  estate  is  divided  among  a  large  number  of 
legatees,  does  not  impose  upon  such  nephew  and  niece  the  burden  to 
prove  the  absence  of  fraud  or  undue  influence,  nor  does  their  opportu. 
nity  to  exercise  undue  influence,  coupled  with  the  liberal  provision  in 
their  favor,  niise  a  presumption  that  the  will  was  the  result  of  such 
influence,  especially  when  it  is  not  shown  that  the  provisions  of  the  will 
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were  not  the  free,  uninfluenced  result  of  the  deliberate  and  intelligent 
judgment  of  the  testatrix. 
Wills— Undub    Influkncb — Bcrden  of    Proof — Presumption. — Undue 
influence  in  the  execution  of  a  will  ia  never  presumed.     The  burden  of 
proof  to  show  it  is  generally  upon  the  contestant. 

Appeal  from  a  judgment  of  the  circuit  court  admitting  to 
probate  an  instrument  propounded  as  the  last  will  of  Susan 
R.  Pitt,  a  childless  widow,  aged  about  sixty-three  at  the  time 
of  her  death,  which  occurred  about  seven  days  after  the  will 
was  executed. 

Orton  and  Hughes,  and  O'Brien  and  O'Brien^  for  the  appel- 
lant. 

J.  O.  Wickhemf  and  Winans  and  Hyzer,  for  the  respondent. 

**^  PiNNKY,  J.  1.  The  objection  made  to  the  reception  in 
evidence  of  the  instructions  given  by  the  testatrix  to  Mr. 
Wickhem,  the  attorney  who  prepared  her  will,  and  what 
took  place  between  them  on  the  subject  of  the  will,  is  founded 
on  the  statute  (Rev.  Stats.,  sec.  4076)  which  provides  *®**  that 
" an  attorney  or  counselor  shall  not  be  allov.ed  to  disclose  a 
communication  made  by  his  client  to  him,  or  his  advice 
given  thereon,  in  the  course  of  his  professional  employment." 
The  testatrix  requested  Mr.  Wickhem  to  sign  the  will  which 
was  the  result  of  the  communications  between  them,  as  a 
subscribing  witness,  and  he  signed  it  accordingly.  This 
must  be  held  to  be  a  waiver  of  objection  to  his  competency, 
60  as  to  leave  the  witness  free  to  perform  the  duties  of  th© 
position,  and  to  testify  to  any  matter  in  relation  to  the  will 
and  its  execution  of  which  he  acquired  knowledge  by  virtue 
of  his  professional  relation,  including  the  mental  condition  of 
the  testatrix  at  the  time:  In  re  Will  of  Coleman,  111  N.  Y. 
220;  Alherti  v.  New  York  etc.  R.  R.  Co.,  118  N.  Y.  85.  Son)e 
other  objections  were  made  to  rulings  upon  questions  of  evi- 
dence; but  none  of  them  possess  sufficient  significance  to 
require  special  notice. 

2.  Upon  the  questiotj  of  the  testamentary  competency  of 
the  testatrix,  the  evidence,  in  our  opinion,  preponderates 
decidedly  in  favor  of  the  proponent.  There  is  no  doubt 
she  was  racked  and  tortured  with  pain  which  it  was  ex- 
tremely difficult  to  endure,  and  which  had  reduced  her  phy- 
sical and  mental  vigor;  but  there  is  no  evidence  that  lier 
mind  wandered  in  the  least,  or  tliat  her  utterances  were  at 
any  time  in  the  least  incoherent  or  irrational,  or  that  shtt 
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labored  nnder  any  mpntal  delusion  whatever.  On  the  con- 
trary, all  that  she  i^^^  shown  to  have  said  or  done  at  the 
time,  and  for  a  mouiii  or  more  before  the  execution  of  the 
will,  indicates  that,  though  at  times  irritable  and  excitable, 
yet  her  mental  faculties,  and  her  capacity  to  understand  the 
situation  and  extent  of  her  property,  and  to  remember  all 
who  had  natural  claims  on  her  bounty,  and  her  ability  to 
judge  of  the  situation,  and  act  intelligently  in  respect  to  it, 
fltill  remained  sufficiently  clear  and  strong.  The  scheme  of 
the  will  shows  that  it  was  a  matter  to  which  she  must  have 
169  given  considerable  thought,  and  although  Emmett  Scriven 
and  Hattie,  his  wife,  take  under  the  will  half,  at  least,  of  her 
estate,  it  is  to  be  remembered  that  they  came  to  her  aid  and 
support  in  her  last  illness,  and  that  very  many  others  of  her 
kindred  lived  in  other  states,  and  some  at  a  great  distance. 
She  had  a  right  to  make  the  discrimination,  in  this  respect, 
€he  did,  and,  though  it  was  argued  that  this  fact  and  others 
already  mentioned  subject  the  will  to  some  suspicion  as  to 
whether  it  was  procured  by  undue  influence,  yet  this  fact 
alone,  in  its  bearing  on  the  question  of  her  mental  compe- 
tency, is  of  little  significance.  If  the  testatrix  was  deficient 
in  testamentary  capacity,  or  the  will  was  the  result  of  undue 
influence  on  the  part  of  the  Scriven  family,  it  is  not  reason- 
able, under  the  circumstances,  to  suppose  that  about  one-half 
of  the  entire  estate  would  have  been  given  to  thirteen  other 
legatees.  Quite  a  number  of  witnesses,  particularly  on  the 
part  of  the  proponent,  expressed  opinions  unfavorable  to  her 
testamentary  capacity,  but  the  facts  they  state  to  justify  their 
conclusions  are  few,  and  do  not  throw  much  light  on  the 
■question.  Mere  opinion,  without  substantial  grounds  to  jus- 
tify it,  is  of  comparatively  little  value.  Several  other  wit- 
nesses, and  among  tiiem  her  attending  physician  and  Mr. 
"Wickhem,  who  drew  the  will,  give  quite  clear  and  convincing 
testimony,  showing  that  slie  was  fully  competent  to  make  a 
testamentary  disposition  of  her  property  at  the  time  she  exe- 
cuted this  will.  We  cannot  say,  under  all  the  circumstances, 
that  the  will  is  open  to  objection  as  being  a  grossly  unreason- 
able one.  The  test  of  testamentary  capacity  acted  on  in  Dela- 
field  V.  Parish,  25  N.  Y,  9,  has. been  adopted  in  this  state, 
and  apj;lied  in  numerous  cases,  that  "it  is  essential  that  the 
testator  has  suthcient  capacity  to  comprehend  perfectly  the 
condition  of  his  property,  his  relations  to  tl..:  j'^rsons  who 
were  or  should  or  might  have  bcu::  l!;.  u' j  cio  of  hi^  bounty, 
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and  the  scope  and  bearing  of  his  will.  He  must  *'•  have 
suIBcient  active  memory  to  collect  in  his  mind,  without 
prompting,  the  particulars  or  elements  of  the  business  to  be 
transacted,  and  to  hold  them  in  his  mind  a  sufficient  length 
of  time  to  perceive  at  least  their  obvious  relations  to  each 
other,  and  to  be  able  to  form  some  rational  judgment  concern- 
ing them":  In  re  Lewis'  Will,  51  Wis.  104,  and  cases  there 
cited;  Will  of  Carroll,  50  Wis.  437;  Will  of  Smith,  52  Wis.  552 
38  Am.  Rep.  756;  In  re  Will  of  Blakely,  48  Wis.  294.  One 
error  occurred  in  drafting  the  will,  in  stating  the  relation- 
ship of  one  of  the  legatees  to  the  testatrix,  but  this  was 
corrected  at  her  suggestion,  and  it  is  said  that  Mrs.  R.  C. 
Peck,  a  sister  of  the  deceased,  and  so  described  in  the  will, 
to  whom  five  hundred  dollars  was  given  by  it,  was  dead  at 
the  date  of  the  will.  The  evidence  is  not  entirely  clear  on  the 
question,  but,  if  so,  there  is  nothing  to  show  that  she  knew 
of  the  death  of  this  sister  when  she  made  the  will.  These 
facts  do  not  tend  to  show  a  want  of  testamentary  cai)ncity. 
As  the  circuit  court  heard  the  witnesses  testify,  and  had  op- 
portunities for  judging  of  their  intelligence,  fairness,  and  can- 
dor which  we  do  not  possess,  we  do  not  feel  that  we  could 
interfere  with  the  finding  of  that  court,  unless  we  are  able  to 
say  that  there  is  quite  a  preponderance  of  evidence  against  its 
conclusion.  For  reasons  already  stated,  we  think  the  evi- 
dence sustains  the  finding  of  the  circuit  court. 

3.  It  was  argued  that,  in  consequence  of  the  relations  of 
Enimett  Scriven  and  his  wife  to  the  testatrix,  the  burden  of 
vindicathig  the  will  against  the  imputation  that  it  was  pro- 
cured by  fraud  and  undue  influence  was  on  them.  They 
occui)ied  her  house,  and  were  caring  for  her  and  nursing  her 
in  her  illness,  but  we  do  not  understand  that  by  reason  of 
these  facts  they  stood  in  any  fiduciary  relation  to  the  testa- 
trix, within  the  meaning  of  the  rule  invoked  by  appellants, 
wliich  would  impose  ujx)n  them  the  burden  of  showing  an 
absence  of  fraud  or  undue  influence  in  a  will  made  by  the 
tesUitrix  containing  substantial  provisions  in  their  *"  favor. 
Ordinarily,  the  proponent  of  a  will  "  is  not  called  upon  to  show 
affirmatively  that  there  was  no  undue  influence  used  to  pro- 
cure the  making  of  the  will.  Undue  influence  is  a  defense, 
a  id  the  evidence  of  it  must  regularly  come  from  the  contest- 
ant": Tyler  v.  Gardiner,  35  N.  Y.  559;  Boyse  v.  Rnsshnrouffh^ 
6  H.  L.  Gas.  2;  Clapp  v.  FulUrlon,  34  N.  Y.  192;  90  An>.  Dec. 
681. 
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In  Boyae  v.  Roasborough,  the  lord  chancellor  says:  "  One 
point,  however,  is  beyond  dispute,  and  that  is  that  when  onc» 
it  has  been  proved  that  a  will  has  been  executed  with  due 
solemnities  by  a  person  of  competent  understanding  and 
apparently  a  free  agent,  tlie  burden  of  proving  that  it  was 
executed  under  undue  influence  is  on  the  party  who  alleges 
it.  Undue  influence  cannot  be  presumed."  And  this  lan- 
guage is  cited  with  approval  and  was  acted  on  in  Armstrong 
V.  Armstrong,  63  Wis.  169.  In  the  Jackman  Will  case,  26  Wis. 
Ill,  it  was  said  that  undue  influence  "cannot  be  presumed 
from  conjecture  or  suspicion  without  reasonable  and  satis- 
factory proof  of  facts  establishing  the  contrivance  and  undue 

influence It  must  be  such  an  influence  as  to  destroy 

the  freedom  of  the  testator's  will,  and  thus  render  his  act 
obviously  more  the  offspring  of  the  will  of  others  than  of  his 
own.     It  must  be  an  influence  especially  directed  towards  the 

object  of  procuring  a  will  in  favor  of  particular  parties 

It  must  be  such  as  was  intended  to  mislead  him  to  the  extent 
of  making  a  will  essentially  contrary  to  his  duty;  and  it  must 
have  proved  successful  to  some  extent  certainly,"  and  "must 
be  such  as  in  some  degree  to  destroy  the  free  agency  of  the 
testator,  and  constrain  him  to  do  not  only  what  is  against  his 
will,  but  what  he  is  unable  to  refuse  or  too  weak  to  resist." 
There  must  be  proof  that  the  act  was  obtained  by  importunity 
which  could  not  be  resisted;  that  it  was  done  merely  for  the 
sake  of  peace,  so  that  the  motive  was  tantamount  to  force  and 
fear. 

*''*  In  this  case  it  is  contended  that  Scriven  and  his  wife 
had  the  opportunity  to  exercise  undue  influence  over  the 
testatrix;  that  they  had  the  temptation  to  exercise  it;  and 
because  of  the  liberal  provisions  in  the  will  in  their  favor  it 
is  to  be  presumed  that  it  was  the  result  of  such  influence  act- 
ing on  the  mind  of  the  testatrix,  and  this  presumption  must 
prevail  unless  rebutted.  It  may  be  conceded  that  there  are 
circumstances  in  this  case  which  beget  suspicion,  but  the 
judgment  of  the  court  cannot  go  upon  mere  suspicion.  The 
special  circumstances  in  Davis  v.  Denn,  66  Wis.  108, 110,  and 
Will  of  Stinger,  72  Wis.  27-33,  clearly  distinguished  those 
cases  from  the  present,  and  like  the  case  of  Tyler  v.  Gardiner, 
35  N.  Y.  559,  show  under  wh;it  circumstances  the  burden  of 
proof  will  be  placed  on  the  claimant  under  tlie  will  to  show 
that  the  will  was  not  t})e  result  of  undue  influence.  It  was 
there  held  that  "  when  it  appears  from  the  proof  that  the  will 
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was  made  by  a  testatrix  on  her  deathbed;  that  her  faculties 
were  enfeebled  by  long  and  wasting  disease;  that  she  had 
been  for  a  considerable  period  under  the  active  and  control- 
ling influence  of  the  principal  beneficiary;  that  during  this 
period  she  had  been  imbued  with  causeless  antipathy  to  her 
only  son,  and  had  been  induced  to  expel  him  from  her  house 
and  to  pursue  him  with  unmerited  accusations;  that  the  will 
originated  with  the  chief  beneficiary,  who  framed  the  written 
instructio.is,  engaged  the  counsel,  and  superintended  its  exe- 
cution; that  it  involved  a  complete  revolution  of  intention  and 
an  entire  departure  from  previous  testamentary  dispositions; 
that  it  was  made  under  mistaken  impressions  of  fact  recently 
imbibed  and  vitally  affecting  its  provisions;  these  facts, 
coupled  with  gross  inequality  and  apparent  injustice,  raise  a 
presumption  of  undue  influence,  and  cast  the  burden  of  proof 
of  repelling  it  upon  the  party  to  whom  it  is  imputed." 

Tliese  cases  have  but  a  few  features  in  common  with  tho^ 
*"  present  case.  There  is  nothing  whatever  to  show  that 
the  Scriven  family  had  any  control  or  influence  over  the 
testatrix,  or  that  they  had  tried  to  imbue  her  with  prejudice- 
against  any  of  her  relatives,  or  that  the  will  originated  with 
them,  or  either  of  them,  or  that  they  even  knew  what  its 
provisions  were,  or  were  proposed  to  be,  until  after  it  was 
executed.  The  only  thing  that  is  shown  is  that  Scriven 
employed  for  tlie  testatrix  Mr.  Wickhein  to  pre[)are  the  will, 
but  it  does  not  appear  that  any  member  of  the  family  was 
present  when  any  of  the  instructions  for  it  were  given,  much 
less  that  tliey,  or  either  of  them,  made  any  suggestion  as  to 
its  provisions,  or  any  request  of  the  testatrix.  In  short,  there 
is  nothing  whatever  showing,  or  tending  to  show,  that  all  the 
provisions  of  the  will  were  not  the  free,  uninfluenced  result  of 
the  deliberate  and  intelligent  judgment  of  the  testatrix.  The 
facts  shown  by  the  contestant  did  not,  in  our  judgment, 
change  the  burden  of  proof  on  the  subject  of  undue  influence, 
or  establish  it  by  a  preponderance  of  evidence  against  that 
produced  by  the  proponent.  On  this  point,  as  well  as  on  that 
of  testamentary  capacity,  we  think  the  evidence  does  not 
warrant  a  reversal  of  the  findings  of  the  circuit  court. 

The  contest  was  originated  and  prosecuted  in  good  faith  by 
the  contestant,  and,  in  accordance  with  the  settled  rule  of  the 
court,  he  is  to  be  allowed  '  's  taxable  costs  of  the  litigation  to 
be  paid  out  of  the  estate.  Tlie  judgment  of  the  circuit  uuurt 
must  be  afhrmed. 

A.U.  6T.  Kir..  Sou  XXXIX  -  8« 
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By  the  Court.  The  judgment  of  the  circuit  court  is 
affirmed,  the  appellant's  taxable  costs  to  be  paid  out  of  the 
«8tate  of  the  testatrix.  

Wills — Attornby  as  Witnbss  To. — After  a  testator's  death,  and  ivhen 
his  will  is  presented  for  probate,  his  attorney  who  had  drawn  it  should  be 
allowed  to  testify  as  to  the  directions  given  hitn  by  the  testator,  so  that  it 
may  appear  whether  the  instrumeut  presented  for  probate  la,  or  is  not,  the 
-will  of  the  alleged  testator:  Doherty  v.  O'Callaghan,  157  Mass.  90;  34  Am. 
St.  Rep.  258,  and  note. 

Wills. — The  questions  of  what  is  suflBcient  capacity  to  execute  a  will,  the 
test  of  and  burden  of  proof  concerning,  as  well  as  the  various  questions  aa 
to  undue  influence  invalidating  wills,  are  discussed  in  KnoX  v.  Knox,  95  Ala. 
495;  .S6  Am.  St.  Rep.  235;  Eastia  v.  Montgomei-y,  95  Ala.  486;  36  Am,  St, 
Rep,  227,  and  note;  and  the  extended  notes  to  In  re  Hess'  Will,  31  Am.  St. 
Rep.  670-691;  Richmond's  Appeal,  21  Am.  St.  Rep.  94-104;  and  SmaU  T. 
Small,  16  Am.  Dec.  262. 


Hausmann  v.  City  of  Madison. 

[s6  Wisconsin,  187.] 

IfnificiFAL  Corporations — Liabilitt  For  Ice  on  Sidewalk. — The  pres- 
eace  of  ice  on  sidewalks  in  a  city,  if  produced  by  natural  causes,  such  aa 
drippings  from  snow  or  ice  on  adjacent  buildings  or  the  operation  of 
the  laws  of  gravitation  and  temperature,  is  not  of  itself  such  a  defect 
in  the  sidewalk  as  makes  the  city  liable  for  an  injury  to  a  person  who 
slips  and  falls  thereon,  because  of  such  accumulation  of  ice. 

linHiciPAL  Corporations — Ice  on  Sidewalks— Contributory  Negli- 
OKNCK. — A  person  who,  in  pa^^sing  along  the  street  of  a  city  in  the  day- 
time with  nothing  to  divert  his  attention,  and  with  knowledge  of  an 
accumulation  of  ice  upon  the  sidewalk  produced  by  natural  causes  and 
the  laws  of  gravitation  and  temperature,  slips  and  falls  upon  such  ice 
when  he  can  pass  without  coming  iu  contact  with  it,  is  guilty  of  con* 
tributory  negligence,  and  cannot  recover  from  the  city  for  hia  injury. 

Bushnell,  Rogers  and  Hall,  for  the  appellant. 

Burr  W.  Jones,  for  the  respondent. 

'®®  Obton,  J.  This  action  is  brought  to  recover  damages 
for  a  personal  injury  to  the  plaintiff,  caused  by  the  defective 
condition  and  want  of  repair  of  a  sidewalk  of  said  city.  At 
the  close  of  the  testimony  for  the  plaintiff  the  circuit  court 
granted  a  nonsuit  on  the  motion  of  the  defendant.  The 
grounds  of  the  motion  were  that  there  was  no  negligence  on 
the  part  of  the  city  shown,  and  that  there  was  contributory 
negligence  on  the  part  of  the  plaintiff  shown  by  the  evidence. 
Of  course,  either  one  or  the  other  of  these  grounds,  sustained 
•by  clear  and  satisfactory  testiuioiiy,  would  be  sufficient  to 
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justify  the  nonsuit.  In  an  action  for  negligence  a  nonsuit  is 
proper  only  when  the  inference  of  contributory  negligence  on 
the  part  of  the  plaintiflf,  or  of  the  absence  of  negligence  on  the 
part  of  the  defendant,  is  deducible  from  the  undisputed  facts 
and  circumstances  proved:.  Hoye  v.  Chicago  etc.  Ry.  Co.,  62 
Wis.  666.  From  the  facts  established  by  the  indisputable 
evidence  we  are  satisfied  that  under  this  rule  the  defendant, 
in  respect  to  this  ice  on  the  walk,  was  not  guilty  of  any  **• 
culpable  negligence,  and  that  the  plaintiflf  contributed  to  bis 
own  injury  by  his  want  of  ordinary  care. 

Without  detailing  the  testimony,  the  facts  established  by 
it  appear  to  be  as  follows:  On  the  twenty-sixth  day  of  Jan- 
uary, 1892,  between  nine  and  ten  o'clock  in  the  forenoon,  the 
plaintiflT,  without  any  special  business,  and  not  hurried,  was 
walking  along  the  walk  on  South  Blair  street  of  the  city, 
near  the  place  of  business  of  Warnes  and  Swenson,  until  he 
came  to  a  place  where  there  was  ice  a  few  feet  wide  on  the 
walk,  which  was  an  inch  or  two  thick  where  travelers  walked 
and  some  thicker  next  to  the  adjacent  building,  and  grad- 
ually ran  out  about  the  middle  of  the  walk,  or  perhaps 
nearer  the  outside  of  the  walk.  It  was  nearly  level,  and 
was  not  piled  up,  except  near  the  building.  On  this  ice  he 
slipped  and  fell,  and  broke  his  left  arm.  The  ice  at  that 
place  was  caused  by  the  melting  of  ice  and  snow  on  the  roofs 
and  in  the  gutters  of  that  building,  which  was  one  story  in 
front  and  two  in  the  rear,  during  the  day,  and  spattering 
down  on  the  walk;  and  at  night  it  froze  up  and  made  this 
patch  of  ice.  This  was  usual  in  the  winter,  and  there  were 
other  similar  places  on  the  walks,  and  from  a  similar  cause. 
There  was  nothing  in  the  construction  of  the  building  or 
in  its  condition  upon  which  any  culpable  negligence  of  its 
owner  or  of  the  city  could  be  predicated.  The  walk  at 
that  place  had  a  slope  lengthwise,  according  to  the  estab- 
lished grade  of  the  street,  and  an  inclination  of  a  few 
inches  towards  the  gutter,  but  only  such  as  is  common  with 
all  sidewalks  properly  constructed.  From  the  description 
by  the  several  witnesses  of  this  ice  it  appears  to  have  been 
formed  by  the  melted  snow  and  ice  on  the  adjacent  building, 
by  the  warmth  of  the  day,  spattered  or  sprinkled  down  on 
the  walk  next  to  the  building,  and  towards  night,  and  at 
night,  by  freezing  as  it  f^ll,and  making,  naturally,  thicker  ice 
near  the  building,  and,  the  water  running  off  towards  the 
tjuiter,  the  ice  became  thinner  and  *••  thinner  until  it  was 
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stopped  running,  by  freezing  near  the  middle  of  the  walk.  ItB 
average  thickness  could  not  have  exceeded  an  inch. 

From  this  description  any  one  may  be  reminded  of  many 
similar  places  on  the  walks  in  the  winter.  If  it  should  be 
held  that  it  was  the  duty  of  the  city  to  remove  the  ice  from 
all  such  places  on  the  walks  in  the  winter,  it  would  be  a  duty 
of  impossible  performance,  with  all  the  manual  labor  and 
machinery  within  its  command.  The  gutters  and  pipes  of 
buildings  are  liable  to  freeze  up  in  this  latitude  in  the  winter, 
and  the  melting  snow  and  ice,  caused  by  the  heat  of  the  sun 
in  the  daytime,  will  naturally  and  necessarily  fall  over  the 
eaves  and  down  on  the  walks,  and  run  off  into  the  gutters  of 
the  streets.  At  the  freezing  time  of  the  evening  it  will  be 
arrested  in  its  flow,  and  congealed  with  the  same  descent  or 
inclination  of  the  walks — thicker  where  it  falls,  and  grow- 
ing thinner  until  it  ceases  to  run,  at  this  place  about  the 
middle  of  the  walk.  These  conditions  are  produced  by 
natural  causes,  or  the  operation  of  the  laws  of  gravitation 
and  temperature.  Such  places  may  be  defects  in  the  walks, 
but  they  are  natural  and  common  defects,  for  which  the 
municipality  is  not  responsible.  They  are  unpreventable  and 
irreparable.  As  said  in  Taylor  v.  Yonkers,  105  N.  Y.  202, 
59  Am.  Rep.  492,  a  late  case  in  New  York:  "It  often  happens 
that  a  fall  of  rain  or  the  melting  of  adjoining  snow  is  sud- 
denly followed  by  a  severe  cold  which  covers  every  thing  with 
a  film  or  layer  of  ice,  and  makes  the  walks  slippery  and 
dangerous.  This  frozen  surface  is  practically  impossible  to 
remove  until  a  thaw  comes  which  remedies  the  evil.  The 
municipality  is  not  negligent  for  awaiting  the  result."  Our 
own  cases  are  sufficient  authority  for  holding  that  the  pres- 
ence of  such  ice  on  the  walk  is  not  a  defect  for  which  the  city 
is  liable:  Grossenbach  v.  Milwatckee,  65  Wis.  31;  56  Am.  Rep. 
614;  Schroth  v.  Prescott,  63  Wis.  652;  Cook  v.  Milwaukee,  27 
Wis.  192.  The  cases  cited  by  the  ***  learned  counsel  of  the 
appellent  are  not  applicable.  There  is  no  evidence  that  this 
ice  was  piled  up  so  as  to  make  it  oval  or  uneven,  except  close 
to  the  building,  where  a  pedestrian  would  not  walk.  I  think 
we  can  say  that  there  is  no  evidence  whatever  of  the  culpable 
negligence  of  the  city  for  not  preventing  or  removing  this 
layer  of  ice  on  the  walk.  For  that  reason  alone  the  trial 
court  was  warranted  in  granting  the  nonsuit. 

On  the  other  ground  for  the  nonsuit — of  the  contributory 
negligence  of  the  plaintiff — very  little  need  be  said,  as  the 
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evidence  is  very  short  and  to  the  point.  The  plaintiff  testified 
^  that  at  this  time  he  was  not  employed,  and  was  laying  off 
and  walking  around.  At  this  time  he  was  on  his  way 
towards  the  depot,  and  was  walking  right  along.  He  saw 
the  walk  ahead  of  him  and  looked  at  it.  He  was  looking  at 
the  sidewalk  straight  ahead.  His  attention  was  not  diverted, 
and  he  was  not  looking  away.  He  could  see  that  walk  just 
as  well  as  he  could  then  see  the  floor  (in  the  room  where  he 
was  examined).  He  did  not  notice  the  ice  on  the  walk.  H^ 
resided  in  the  same  block  where  the  ice  was,  and  had  passed 
the  same  place  often  before,  and  saw  how  the  ice  was  formed 
by  the  water  spattering  down  from  the  roofs,  and  had  seen 
the  ice  there,  and  in  several  other  places  on  that  walk. 
From  his  own  testimony  there  cannot  be  the  least  question  but 
that  the  plaintiff  slipped  and  fell  on  this  ice  through  his  own 
want  of  ordinary  care.  He  knew  all  about  it,  and  1)0W  it  was 
formed,  and  passed  the  place  nearly  every  day  going  to  the 
depot  to  see  the  trains  come  in,  and  looked  at  the  walk  riglit 
ahead  of  him  at  this  time,  and  it  was  daylight,  so  that  he 
could  see  it.  There  washroom  on  the  walk  where  there  was 
no  ice  for  him  to  pass  over  if  he  chose  to  do  so.  He  was 
grossly  careless,  or  he  would  not  have  slipped  down  on  this  nar- 
row patch  of  level  ice.  This  conclusion  is  inevitable.  He  was 
well  aware  of  all  the  danger  there  was  in  passing  over  tliis 
place,  ***  and  took  no  precaution  for  his  safety.  The  learned 
city  attorney  cites  many  cases  of  this  court  in  his  excellent 
brief,  from  Achtenhagen  v.  Watertown,  18  Wis.  331,  86  Am. 
Dec.  769,  down  to  Hopkins  v.  Rush  River^  70  Wis.  10,  illustra- 
tive of  such  negligence.  In  Schaefler  v.  Sandusky,  33  Oiiio 
St.  246,  31  Am.  Rep.  633,  the  court  says,  in  a  similar  case: 
"If  the  snow  and  ice  presented  a  dangerous  obstruction,"  etc., 
*'  it  must  follow,  since  its  nature  and  character  were  known  to 
the  plaintiff,  that  it  was  imprudence  in  him  to  venture  upon 
it,  or  that,  if  it  was  prudent  for  him  to  pass  over  it,  he  did  not 
exercise  due  care":  To  the  same  effect  is  Wilson  v.  Charles- 
town,  8  Allen,  137;  85  Am.  Dec.  693.  It  is  said  in  Q^incy  v. 
Barker,  81  111.  300,  25  Am.  Rep.  278:  "If  it  be  conceded  that 
the  ice  upon  the  sidewalk  was  an  obstruction,  it  was  a  defect 
in  the  walk  that  could  be  readily  detected.  It  was  in  the  cen- 
ter of  the  walk,  and  in  plain  view,  and  could  not  escape  the 
attention  of  a  pedestrian  unless  he  was  walking  in  a  hast/ 
and  reckless  manner."  There  are  many  other  cases  cited  io 
the  brief  of  the  learned  counsel  of  the  respondent  to  limilar 
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effect.  This  appears  to  be  one  of  the  plainest  cases  of  con- 
tributory negligence  to  be  found  in  the  books.  There  was  an 
utter  want  of  common  care  and  prudence  on  the  part  of  the 
plaintiff. 

By  the  Court.  The  judgment  of  the  circuit  court  is 
affirmed.  

Municipal  Corporations — Liability  For  Icb  on  Sidewalks. — Mere 
clipperiness  aridiug  froui  a  smooth  surface  of  snow  or  ice  ou  a  sidewalk  it 
not  such  a  defect  as  will  render  a  city  liable  for  damages  for  injuries  caused 
by  a  fall  thereon:  Cook  v.  Milwaukee,  24  Wis.  270;  1  Am.  Rep.  183;  Cham- 
berlain  ▼.  CUy  o/Oshios/i,  84  Wis.  289;  36  Am.  at.  Rep.  928,  and  note  with 
tb«  oase«  collected. 
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Sncoinc  Pxbtormance — Parol  Contract  Conceknino  Homestead. —  A 
parol  contract  that  a  son  who  is  the  grantee  in  a  deed  of  a  homestead 
conveyed  by  his  father  alone  shall  support  his  parents  during  their  life, 
and  at  their  death  become  the  owner  of  the  land  in  fee,  if  fully  per- 
formed by  such  grantee,  may  be  8peci£cally  enforced  by  him  against  the 
heirs  at  law  of  the  grantor. 

Dbkd  of  Homestead — Reformation  of. — A  son  who  accepts  a  deed  of  a 
homestead,  signed  by  his  father  alone,  by  reason  of  erroneous  advice 
that  such  deed  would  accomplish  the  intention  of  the  parties,  as  con- 
tained in  a  parol  contract,  that  the  son  should  support  bis  parents  dur- 
ing their  life,  and  after  their  death  take  the  homestead  in  fee,  is  entitled 
after  his  parents'  death  to  a  reformation  of  the  deed,  as  against  the 
grantor's  other  heirs,  so  as  to  convey  the  entire  estate  to  him  in  fee. 

HouBSTBAD — Specific  Performance  of  Parol  CoNTRAcr. — Though  a  deed 
of  a  homestead  made  by  a  father  alone  to  his  son  is  void,  as  a  convey- 
ance, yet  if  it  is  made  in  pursuance  of  a  parol  contract  between  the 
grantee  and  his  parents,  that  they  are  to  convey  it  to  him  in  considera- 
tion of  his  supporting  them  during  their  lives,  he  is  entitled  to  specific 
performance  of  the  contract  after  their  death,  upon  full  performance 
on  his  part,  and  he  is  also  entitled  to  have  the  deed  reformed,  so  as  to 
vest  the  whole  title  in  him,  as  against  the  heirs  of  the  grantor. 

E.  G.  Comstock  and  Kate  H.^Pier,  for  the  appellant. 

Thomas  M.  Kearney,  for  the  respondents. 

***  Cassoday,  J.  It  appears  from  the  record  that  Thomas 
Hay,  Sr.,  had  three  children — Jane,  Thomas,  Jr.,  and  the 
defendant,  Joseph.  Jane  died  in  1868,  and  before  her  father. 
She  was  the  mother  of  the  plaintiffs,  and  appears  to  have 
received  a  respectable  advancement  from  her  father.  ThomaP, 
Jr.,  is  not  a  party  to  this  action,  and  apparently  makes  no 
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claim  to  any  portion  of  the  property  in  question.  On  the 
contrary,  he  appears  to  have  left  home  and  reached  the  con- 
clusion as  early  as  September  19, 1877,  not  "  to  take  any  thing 
more  from  the  old  farm,  unless  in  case  of  necessity  ";  and  Lu  j 
then  accordingly  returned  in  a  letter  to  his  brother,  the  defend-  ! 
ant,  a  note  he  held  against  him,  and  which  he  had  received 
as  a  portion  of  his  father's  estate.  This  was  manifestly  done 
with  the  understanding  alleged  in  the  counterclaim,  to  the- 
effect  that  the  defendant  should  have  the  farm  for  taking  care  , 
of  his  father  and  mother  during  their  respective  lives;  for  he^, 
said  in  the  same  letter:  '*  Endeavor  to  save  money,  and  niake^, 
life  as  agreeable  as  possible,  and  be  kind,  patient,  and  for- 
bearing to  father  and  mother,  as  they  used  to  be  to  you,  and 
do  all  you  can  to  make  their  last  days  happy.  This  I  know 
you  will  do,  and  it  is  all  I  want."  The  defendant,  Joseph^ ' 
appears  to  have  reached  his  majority  in  1858  or  1859.  In- 
stead of  leaving  home,  he  remained  with  his  father  and 
mother,  and  worked  on  his  father's  farm,  consisting  of  on©^ 
hundred  and  twenty  acres.  In  1865,  and  when  he  was  nearly 
twenty-eight  years  of  age,  he  got  married,  and  with  his  wife 
commenced  living  in  an  addition  to  their  father's  house,  built 
for  that  purpose.  Thereupon,  he  seems  to  have  worked  the 
farm  under  some  parol  agreement  or  understanding  with  his 
father,  whereby  each  had  a  certain  portion  of  the  produce. 
In  June,  1876,  the  father  became  sick,  and  continued  to 
be  sick  and  helpless  most  of  the  time  up  to  his  death^ 
October  18,  1878.  The  mother  was  an  invalid  during  the  last 
ten  or  twelve  years  of  her  life.  About  the  time  the  father  ao 
•**  became  sick,  he  appears  to  have  reached  the  conclusion 
that  he  would  make  a  final  disposition  of  his  property,  or  th» 
most  of  it.  Accordingly,  he  sold  and  conveyed  twenty  acre» 
of  the  farm  outside  of  the  homestead  to  Meyer,  as  mentioned 
in  the  foregoing  statement.  In  pursuance  of  the  same  pur- 
pose he  drew  the  quitclaim  deed  from  himself  to  the  defend- 
ant for  the  conveyance  of  the  balance  of  the  farm,  consisting 
of  one  hundred  acres,  including  the  homestead,  at  his  home, 
June  17,  1876;  and  then,  June  24,  1876,  he  and  his  wife  and 
the  defendant  went  to  a  notary  jmhlic,  some  miles  distant,  in 
order  that  he  and  his  wife  might  execute  and  acknowledge 
the  deed,  and  have  a  contract  drawn  by  the  notary  and  exe- 
cuted by  the  defendant,  binding  him  to  care  for  and  8Upi>ort 
his  father  and  mother  as  long  as  they  might  respectively  live. 
By  the  advice  of  the  notary,  to  the  effect  that  such  pur|KMi» 
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cuuld  be  better  secured  by  omitting  Buch  written  contract 
altogether,  and  by  the  father  executing  the  deed  alone,  with* 
out  the  signature  of  his  wife,  such  contract  was  omitted,  and 
the  father  executed  the  deed  alone,  and  delivered  the  same  to 
the  defendant,  as  mentioned  in  said  statement. 

The  trial  court  held,  in  effect,  that  the  deed,  having  been 
executed  by  the  father  alone,  without  the  signature  of  his  wife, 
was  absolutely  void  as  to  the  forty  acres  constituting  the 
homestead,  and  hence  that  the  plaintiflFs,  together,  were 
entitled  to  recover  one-third  thereof  in  this  action  of  ejectment. 

The  statute  declares  that  "  no  mortgage  or  other  alienation 
by  a  married  man  of  his  homestead,  exempt  by  law  from  exe- 
cution, shall  be  valid  or  of  any  eflFect  as  to  such  homestead, 
without  the  signature  of  his  wife  to  the  same":  Rev.  Stats., 
sec.  2203.  Under  this  statute  it  has  been  held  that  where 
such  deed  is  executed  by  the  husband,  and  is  signed  by  the 
wife,  it  is  valid  without  her  acknowledgment:  Godfrey  v. 
Thornton,  46  Wis.  677;  Allen  v.  Perry,  56  Wis.  178.  ***  The 
theory  upon  which  the  court  so  held  is  that  the  statute  "does 
not  vest  any  estate  in  the  wife,  living  the  husband,  in  the 
homestead,  but  operates  only  as  a  disability  of  the  husband, 
living  the  wife,  to  alienate  his  homestead  without  her  consent, 
evinced  by  her  signature  to  his  alienation."  In  Ferguson  v. 
Mason,  60  Wis.  377,  it  was  held  that  "  a  conveyance  of  a 
homestead,  reserving  to  the  grantor  the  sole,  free,  and  abso- 
lute use  and  control  thereof  so  long  as  he  and  his  wife,  or 
either  of  them,  may  live,  conveys  only  a  future  estate,  to  be 
enjoyed  after  the  homestead  right  shall  cease,  and  is  valid 
without  the  signature  of  the  wife."  In  Conrad  v.  Schwamb,  53 
Wis.  372,  it  was  held  that  "a  deed  executed  by  husband  and 
wife,  which,  though  otherwise  complete,  fails  through  a  mis- 
description to  convey  the  land  intended,  being  the  grantor's 
homestead,  must  be  treated  as  an  executory  contract  by  the 
husband  to  convey,  which  equity  will  enforce  after  the  home- 
stead right  ceases  against  the  husband  or  against  his  heirs 
after  his  death  intestate,  though  not  against  the  widow." 
That  a  deed  based  upon  a  good  and  valuable  consideration, 
but  defectively  executed,  may  be  treated  in  equity  as  an 
executory  contract  to  convey,  is  abundantly  established  in 
that  case  and  the  authorities  there  cited  by  the  present  chief 
justice. 

Our  statutes  provide  that  "  when  the  owner  of  any  home- 
■tead  shall  die,  not  having  lawfully  devised  the  same,  such 
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homestead  shall  descend,"  etc.,  and  that  "every  devise  of 
land  in  any  will  shall  be  construed  to  convey  all  the  estate 
of  the  devisor  therein  which  he  could  lawfully  devise,'' 
etc.,  and  that  '*  when  any  homestead  shall  have  been  dis- 
posed of  by  the  last  will  and  testament  of  the  owner  thereof, 
the  devisee  shall  take  the  same  free,"  etc.:  Sees.  2271, 
2278,  2280.  Under  these  statutes  and  the  decisions  of 
this  court,  there  can  be  no  question  but  that  the  father  had 
power,  without  the  consent  of  his  wife,  to  lawfully  devise 
his  iiomestead  to  the  defendant:  Ferguson  v.  Mason,  **•  60 
Wis.  377;  Albright  v.  Albright,  70  Wis.  535.  It  is  equally 
clear  that  the  father  had  power,  without  the  consent  of  his 
wife,  to  convey  his  home  to  the  defendant,  reserving  to  him- 
self the  absolute  use  and  control  thereof  so  long  as  he  and 
his  wife,  or  either  of  them,  might  live.  Had  the  parol  under- 
standing between  the  father  and  the  defendant  been  reduced 
to  writing,  and  executed  by  the  father  alone,  with  the  requi- 
site formalities,  but  without  consideration,  it  probably  might 
have  been  admitted  to  probate  as  a  will,  and  vested  the  title 
in  the  defendant  accordingly:  Wellborn^.  Weaver,  17  Ga.  267; 
63  Am.  Dec.  235;  Babb  v.  Harrison,  9  Rich.  Eq.  Ill;  70  Am. 
Dec.  203;  Burlington  University  v.  Barrett,  22  Iowa,  60;  92 
Am.  Dec.  376;  Carlton  v.  Cameron,  54  Tex.  72;  38  Am.  Rep. 
620.  See,  also,  cases  cited  in  the  notes  to  these  several  cases. 
The  same  would  be  the  result,  according  to  some  of  these 
cases,  if  the  deed  in  question  had  been  executed  without  con- 
sideration, but  not  delivered  so  as  to  take  effect  until  the 
death  of  the  father:  See,  also.  Turner  v.  Scott,  51  Pa.  St.  126; 
Kelleher  v.  Kernan,  60  Md.  440.  But  the  deed  in  question  was 
based  upon  a  good  and  valuable  consideration,  consisting  not 
only  of  services  rendered  and  to  be  rendered,  as  agreed  in  the 
parol  contract  mentioned,  but  also  in  money;  and  upon  the 
authorities  cited  and  others  to  be  cited,  we  are  constrained  to 
hold  that  the  defendant  is  entitled  to  a  8i)ecific  performance 
of  the  same,  as  against  the  heirs  at  law  of  the  grantor:  Thrall 
V.  Thrall,  60  Wis.  603;  Cable  v.  Cable,  146  Pa.  St.  451;  Book 
V.  Book,  104  Pa.  St.  240;  Dreisbach  v.  Serf  ass,  126  Pa.  St.  32. 
In  this  last  case  one  by  deed  inter  partes,  in  consideration  of 
a  nominal  sum  and  covenants  to  bo  performed,  conveyed  land 
to  another,  the  former  re.'^erving  a  residence  and  the  latter 
covenanting  to  supply  him  with  food,  lodging,  clothing,  and 
all  other  necessaries  during  his  lifetime,  to  be  charged  upon 
the  premises  until  the  covenants  were  performed;  and  it  wai 
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•*®  held  that  such  deed  was  not  a  testamentary  instrument, 
because  it  contemplated  an  immediate  possession  taken  by 
the  grantee,  nor  was  it  an  absolute  conveyance  to  the  grantee 
in  fee,  but  merely  an  executory  contract  vesting  an  equitable 
estate  in  the  grantee,  the  legal  title  remaining  in  the  grantor 
during  his  lifetime.  Of  course,  it  follows  that  upon  the  per- 
formance by  such  grantee  of  all  the  covenants  on  his  part  he 
was  entitled  to  a  specific  performance  of  such  executory  con- 
tract. In  the  case  at  bar  the  defendant  fully  performed  the 
parol  agreement  on  his  part.  The  case,  therefore,  is  very 
much  stronger  in  favor  of  the  defendant  than  Jones  v.  Jones, 
6  Conn.  Ill,  16  Am.  Dec.  35,  which  went  to  the  extreme  of 
holding  that  if  a  parent,  in  consideration  of  love  and  affec- 
tion, makes  a  voluntary  deed  to  his  family  by  way  of  settle- 
ment, which  is  inoperative  for  want  of  delivery  in  his  lifetime, 
equity  will  aid  the  grantees,  and  secure  to  them  the  legal  title. 
Thus  far  we  have  considered  the  question  presented  as 
though  the  defendant  and  his  father  were  the  only  parties  to 
the  parol  agreement.  There  is  another  view  to  be  taken  of 
this  case,  equally  favorable  to  the  defendant.  The  deed  was, 
of  course,  void  as  a  conveyance  of  the  homestead,  by  reason 
of  the  failure  of  the  wife  to  sign  the  same.  As  already  indi- 
cated, by  the  oral  agreement  she  was  to  sign  tiie  deed  with  her 
husband,  and  the  defendant  was  to  give  the  written  contract 
for  their  maintenance  and  support,  as  mentioned.  They  all 
three  went  to  the  notary  to  have  that  purpose  carried 
into  execution.  They  were  prevented  from  doing  so  by 
reason  of  the  ill  advice  of  the  notary.  By  his  advice,  and 
through  his  influence  and  their  own  ignorance  of  the  effect 
of  the  transaction,  the  wife  refrained  from  signing  the  deed, 
and  the  defendant  entirely  omitted  to  give  the  written 
contract,  because  they  were  all  induced  to  believe  that 
they  would  better  secure  the  purpose  of  the  parol  agree- 
ment by  the  father  executing  the  deed  alone  and  deliver- 
ing ***  the  same  to  the  defendant.  The  facts  seem  to  bring 
the  case  squarely  within  the  well-established  rule  that  courts 
of  equity  will  interfere  and  grant  equitable  relief  where^ 
in  making  the  contract,  "  the  minds  of  the  parties  did  not 
meet,  or  where  in  the  case  of  a  written  contract  they  did  not 
meet  on  the  terms  expressed  in  the  writing,  but  did  meet  on 
other  terms  not  there  appearing."  This  rule  is  abundantly 
supported  by  the  authorities  cited  by  Mr.  Melville  M.  Bige- 
low  in  an  article  entitled  "  Mistake  of  Law  as  a  Ground  of 
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Equitable  Relief,"  in  1  Quarterly  Law  Review,  298.  The 
proposition  quoted  has  been  sanctioned  by  this  court,  and 
fully  considered  upon  reason  and  authority,  English  and 
American,  in  an  opinion  by  Mr.  Justice  Orton  in  Green  Bay 
etc.  Canal  Co.  v.  Hewitt,  62  Wis.  316.  That  case  and  that 
proposition  were  reaffirmed  in  Silbar  v.  Ryder,  63  Wis.  106, 
where  it  was  held  that  "  a  lease  which,  by  reason  of  the  igno- 
rance and  mistake  of  the  scrivener,  fails  to  conform  to  tlie 
oral  agreement  made  by  the  parties,  will  be  reformed  if  the 
evidence  clearly  shows  what  that  agreement  was":  See,  also, 
Lusted  V.  Chicago  etc.  Ry.  Co.,  71  Wis.  396;  Hagenah  v.  Geffert^ 
73  Wis.  641. 

Upon  the  whole  case,  we  are  forced  to  the  conclusion  that 
the  defendant,  upon  his  equitable  counterclaim,  is  entitled  to 
the  relief  demanded  in  his  answer. 

By  the  Court.  The  judgment  of  the  circuit  court  is 
reversed,  and  the  cause  remanded,  with  direction  to  enter 
judgment  la  favor  of  the  defendant  in  accordance  with  this 
opinion. 

Bpbcific  PKRroRHANCX  OF  Parol  CONTRACTS  TO  Con VET  Land. — Where 
either  party  has  performed  a  valuable  part  of  his  parol  contract  for  the  sale 
and  purchase  of  an  estate,  and  is  in  no  default  for  not  performing  the  resi. 
due,  be  ia  entitled  to  a  specific  performance  of  the  other  part:  Hay»  v.  Hall, 
4  Port.  374;  30  Am.  Dec.  530;  Simmons  v.  Hill,  4  Har.  &  McH.  262;  1  Am. 
Dec.  398;  Pugh  v.  Good,  3  Watts  k  S.  56;  37  Am.  Dec.  534,  aud  note;  Wj/nn 
V.  OarLvid,  19  Ark.  23;  68  Am.  Dec.  190,  and  note.  A  promise  made  by  a 
father  to  a  child  to  convey  land  to  him  if  he  will  take  possession  and  improve 
it,  when  followed  by  possession,  and  the  expenditure  of  labor  and  money  in 
improvements  by  the  child,  is  for  a  valuable  consideration,  and  will  be 
enforced  iu  a  court  of  equity  when  clearly  proved:  Lantjuton  ▼.  Bates,  84 
111.  524;  25  Am.  Rep.  466,  and  note;  Moort  v.  Pierson,  6  Iowa,  279;  71  Am. 
Dec.  409.  and  note.  But  in  Foioard  v.  ArmaUad,  12  Ala.  124,  46  Am.  Dec 
246,  it  was  held  that  a  promise  by  a  father  to  give  a  plantation  and  slave* 
to  bis  son  if  he  would  remove  from  another  state  to  live,  was  a  gratuity  only, 
and  could  not  be  specifically  enforced,  although  the  son  had  been  imluced 
to  break  up  at  a  loss,  and  been  put  to  trouble  and  expense  by  the  removal. 

Rbformatiom  of  Deed  For  Mi.stakb:  See  the  note  to  KyU  v.  FthUy, 
29  Am.  St.  Kep.  869.  Where,  through  mistake,  a  deed,  made  bona  fide  and 
for  a  valuable  consideration,  has  been  defectively  executed,  equity  wdl  decree 
that  a  new  deed  be  executed:  Homen'ilU  v.  Trtternan,  4  Har.  k  McH.  43;  I 
Am.  Dec.  389.  A  court  of  chancery  will  correct  a  mistake  in  a  defective 
conveyance  where  it  is  clearly  shown  that  by  reaaon  of  the  mistake  the 
parties  did  not  effect  what  they  intended:  Betirdttey  v.  Kni<jht,  10  Vt.  186; 
33  Am.  Deo.  193,  and  note;  Stone  t.  Hale,  17  Ala.  657;  52  Am.  Deo.  186, 
and  note. 
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Fawcbtt  V.  Fawoett. 

[85  WI8COM8IN,  832.] 

HunAiri)  AKD  WiTK— Resultino  Trust— Lachbs. — A  wife  whoM  hasband 
pnrohues  land  with  her  money  and  takes  the  title  in  hia  name  withont 
her  knowledge  or  consent,  and  who  resides  on  the  land  with  him,  occupy* 
ing  it  as  their  homestead  nutil  his  death  some  twenty  years  after  she 
knowa  that  the  title  was  taken  in  hia  name,  but  without  hia  ever  assert- 
ing  any  hostile  right  in  the  land,  and  with  hia  constantly  admitting  her 
equitable  right  thereto,  is  not  guilty  of  lachea  ao  aa  to  defeat  her  action 
brought  agamst  her  husband's  heirs  soon  after  hia  death  to  enforce  a 
reaulting  trust  in  her  favor  in  such  land. 

Husband  and  Wife — Resulting  Trust — LiMrrATiONS. — A  resulting  trust 
in  favor  of  a  wife  arising  from  her  husband's  purchasing  laud  with  her 
money,  and  taking  the  title  in  hia  name  without  her  knowledge,  ia  not 
barred  by  the  statute  of  limitationa  in  favor  of  his  heira  who  have  no 
cquitiea  auperior  to  hia  when  he,  while  living,  alwaya  confeased  the 
trust  and  never  had,  or  claimed,  any  adverse  possession  to  the  laud. 

Trusts — Statute  or  Limitations. — Aa  long  as  there  is  a  continuing  and 
aabsisting  equitable  trust  acknowledged  or  acted  upon  by  the  parties, 
the  statute  of  limitations  does  not  apply,  but  if  the  truatee  denies  the 
right  of  his  ce^^tui  que  trust,  and  the  posaeasion  becomea  adverae,  lapae  ot 
time  from  that  period  may  constitute  a  bar  in  equity.  Trusts  which 
are  the  ground  of  an  action  at  law  are  not  exempted  from  the  operation 
of  the  statute. 

Trusts. — Statutk  of  Limitations  does  not  begin  to  run  against  a  cestui  que 
trust  in  possessiou  until  the  date  of  his  ouster,  no  matter  what  the  nature 
of  the  trust  may  be. 

Husband  and  Wifb. — Statutb  or  Limitations  does  not  ran  against  claims 
between  husband  and  wife. 

Action  by  a  widow  to  enforce  a  resulting  trust  in  her  favor 
in  land  purchased  by  her  husband  in  his  lifetime  with  her 
money,  the  title  thereto  being  taken  in  his  name  without  her 
knowledge  or  consent.  He  died  in  1890,  leaving  a  will,  by 
which  he  bequeathed  the  land  in  dispute,  together  with  other 
property,  to  his  widow  and  lawful  heirs.  This  action  was 
commenced  in  1890  against  such  heirs.  The  trial  court  sus- 
tained a  demurrer  to  the  complaint  on  the  ground  that  the 
action  was  barred  by  the  statute  of  limitations.  Judgment 
for  defendants  and  plaintiff  appealed. 

Bushnell  and  Watkins,  for  the  appellant. 
Clark  and  Taylor,  for  the  respondents. 

•"  Lyon,  C.  J.  There  can  be  no  doubt  the  complaint 
states  facts  sufficient  to  show  that  the  plaintiff  is  entitled  to 
enforce  a  resulting  trust  in  the  land  in  controversy;  that  is 
to  say,  she  is  entitled  to  have  vested  in  her  the  absolute  title 
to  such  land,  unless  she  is  excluded  from  such  relief  by  the 
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statutes  of  limitation  or  by  her  laches  in  tiie  enforcement  of 
her  right.  Before  the  enactment  of  our  statute  of  uses  and 
trusts,  she  would  have  been  entitled  to  assert  and  enforce  such 
trust,  even  though  she  consented  that  the  land  for  which  she 
paid  should  be  conveyed  to  her  husband,  or  had  she  personally 
taken  the  conveyance  thereof  in  liis  name.  In  such  cases, 
however,  the  statute  abolishes  the  trust  except  as  to  creditors 
of  the  person  paying  for  the  land,  but  saves  it  to  such  person, 
where,  as  in  this  case,  the  grantee  named  in  the  conveyance 
took  it  as  an  absolute  conveyance  in  his  own  name  without 
the  knowledge  or  consent  of  the  person  paying  the  considera- 
tion, unless  a  bona  fide  purchaser  has  intervened:  Rev.  Stats., 
sees.  2077-2088.  If  this  action  is  not  barred  by  some  statute 
of  limitation,  we  do  not  think,  under  the  circumstances  of  the 
case  disclosed  in  the  complaint,  that  laches  should  be  im- 
puted to  the  plaintifif  to  defeat  it.  Although  during  more 
than  twenty  years  before  her  husband  died  she  knew  he  had 
taken  the  conveyance  in  his  own  name,  yet  she  was  residing 
with  him  upon  the  land,  using  it  as  the  family  homestead,  and, 
so  far  as  it  appears,  he  recognized  and  admitted  •*•  her  right 
to  the  land,  and  asserted  no  interest  in  or  claim  to  it  hostile 
to  her  absolute  ownership  thereof,  and  the  rights  of  no  other 
person  have  intervened  to  render  it  inequitable  to  enforce  the 
trust  in  her  favor.  The  heirs  of  her  husband  (the  defendants) 
have  no  greater  equities  against  the  enforcement  of  the  trust 
than  her  husband  would  have  had  if  the  action  to  enforce  it 
had  been  commenced  against  him  in  his  lifetime.  Under 
these  circumstances,  it  should  not  be  held  that  she  ought  to 
have  endangered  the  peace  and  comfort  of  the  family — per- 
haps the  very  existence  of  their  home— by  engaging  in  a  law- 
suit with  her  husband  over  the  title  to  the  land  in  question, 
and  that  her  right  thereto  is  defeated  because  she  did  not  do 
80.  Courts  of  equity  do  not  impute  laches  by  any  iron  rule, 
but  allow  circumstances  to  govern  their  decision  in  every 
case.  And  it  is  said:  "  Where  the  obligation  is  clear,  and  its 
essential  character  has  not  been  affected  by  the  lapse  of  time, 
equity  will  enforce  a  claim  of  long  iBtanding  as  readily  as  one 
of  recent  origin;  certainly,  as  between  the  immediate  parties 
to  the  transaction":  13  Am.  <fe  Eng.  Ency.  of  Law,  674; 
United  States  v.  Alernndria,  19  Fed.  Rep.  609,  and  cases  cited. 
The  controlling  question  in  the  case  is.  therefore,  does  nny 
statute  of  limitation  bar  the  plaintiff's  right  to  maintain  this 
action? 
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It  is  now  thoroughly  well  settled,  by  authorities  too  uni- 
form to  require  citation  and  too  numerous  to  cite  here,  that 
ai  between  a  trustee  of  an  express  trust  cognizable  only  in  a 
court  of-  equity,  and  his  cestui  que  trwsf,  concerning  matters 
connected  with  the  trust  relation,  no  statute  of  limitation,  nor 
any  bar  by  analogy  thereto,  can  be  relied  upon  to  defeat  the 
execution  of  the  trust,  unless  the  full  period  of  limitation  has 
elapsed  since  the  denial  or  repudiation  by  the  trustee  of  the 
trust  obligation.  If  any  one  desires  to  consult  the  cases  hold- 
ing this  doctrine,  he  will  find  many  of  them  cited  in  the  rol- 
ume  of  the  encyclopoedia  of  law  above  "^  cited,  in  note  4, 
on  page  683.  The  reason  and  grounds  of  the  above  rule  are 
thus  stated  by  Mr.  Justice  Gray  in  Speidel  v.  Henrici,  120 
U.  S.  377,  386:  "  Express  trusts  are  not  within  the  statute  of 
limitations,  because  the  possession  of  the  trustee  is  presumed 
to  be  the  possession  of  the  cestui  que  trust."  Hence  it  would 
seem  that  in  order  to  set  the  statute  running  against  such 
trust  a  surrender  of  the  trust  property  is  essential,  because 
without  such  surrender  there  can  be  no  efiFectual  repudiation 
■of  the  trust. 

It  is  freely  conceded  that  there  are  many  authorities  which, 
in  general  terms,  assert  the  rule  that  the  statute  of  limitations 
runs  against  all  implied,  resulting,  or  constructive  trusts. 
But  it  is  apprehended  that  the  court  would  fall  into  serious 
error  were  it  to  accept  and  apply  that  rule  without  qualifica- 
tion to  all  cases  involving  the  enforcement  of  such  trusts. 
The  trust  here  sought  to  be  enforced  is  not  an  express,  but  a 
resulting,  trust.  Yet  it  is  enforceable  only  in  equity,  and  the 
alleged  trustee  (plaintiflf's  husband)  from  the  inception  of 
the  trust  until  he  died  freely  admitted,  and  never  denied,  the 
trust  claimed,  and  never  had  any  adverse  possession  of  the 
property;  for  he  and  his  wife  always  occupied  it  jointly  as 
their  homestead,  and  it  does  not  appear  that  he  ever  asserted 
any  interest  in,  or  exercised  any  control  of,  the  land  hostile  to 
the  trust  here  sought  to  be  enforced. 

Thus  we  find  in  this  resulting  trust  every  element  which 
operates  to  take  an  express  trust  out  of  the  statutes  of  limita- 
tion, and  prevents  the  statute  from  running  against  it  until 
after  the  trust  has  been  efi'ectually  repudiated.  Under  these 
circumstances  it  would  be  illogical  to  hold  the  resulting  trust 
within  the  statute,  and  the  express  trust  not  within  it.  We 
do  not  believe  the  law  makes  any  such  imaginary  distinction. 
In  the  leading  case  of  Kane  v.  Bloodgood,  7  Johns.  Ch.  90, 
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11  Am.  Dec.  417,  decided  by  Chancellor  Kent  in  1823,  no  dis- 
tinction "®  geeras  to  have  been  made  between  express  trusts 
and  Any  other  kind  of  trusts,  in  respect  to  the  effect  of  stat- 
utes of  limitation  upon  them.  Whether,  in  any  given  case, 
the  trust  was  or  was  not  affected  by  those  statutes,  was  made 
to  depend  entirely  upon  the  presence  or  absence  of  the  quali. 
ties  and  elements  above  mentioned.  The  doctrine  of  the  case 
seems  to  be  correctly  stated  in  a  headnote  as  follows:  "Those 
trusts  which  are  mere  creatures  of  a  court  of  equity,  and  not 
within  the  cognizance  of  a  court  of  law,  are  not  within  the 
btatute  of  limitations.  As  long  as  there  is  a  continuing  and 
(Subsisting  trust,  acknowledged  or  acted  on  by  the  parties,  the 
statute  does  not  apply;  but  if  the  trustee  denies  the  right  of 
his  cestui  que  trutt,  and  the  possession  of  the  property  becomes 
adverse,  lapse  of  time  from  that  period  may  constitute  a  bar 
in  equity;  but  other  trusts,  which  are  the  ground  of  an  action 
at  law,  are  not  exempted  from  the  operation  of  the  statute." 
To  the  same  effect  are  the  cases  oi  Elviendorf  v.  Taylor.  10 
Wheat.  152;  Dow  r.  Jewell,  18  N.  H.  340;  45  Am.  Dec.  371; 
Taylor  v.  Holmet  (N.  C),  14  Fed.  Rep.  498,  508;  Springer  v. 
Springer,  114  111.  550;  Reynolds  v.  Sumner,  126  111.  58;  9  Am. 
St.  Rep.  523;  Otto  v.  Schlapknhl,  57  Iowa,  226,  230;  Gehhard 
V.  Sattler,  40  Iowa,  152;  Lnkin  v.  Sierra  B.  G.  M.  Co.  (Cal.), 
25  Fed.  Rep.  337,  347.  In  the  case  last  cited  Judge  Sawyer 
said:  "  Upon  well-settled  principles  of  law  the  statute  [of  lim- 
itations] does  not  begin  to  run  against  a  cestui  que  trust  in 
possession  until  the  date  of  his  ouster  therefrom,  no  matter 
whether  the  trust  be  express  or  implied:  Love  v.  Watkins,  40 
Cal.  569;  6  Am.  Rep.  624;  McCauley  v.  Harvey,  49  Cal.  497; 
Altschxd  V.  Polack,  55  Cal.  633."  In  Howell  v.  Howell,  15  Wis. 
55,  Chief  Justice  Dixon  said  of  the  claim  that  the  statute  of 
limitations  does  not  commence  to  run  until  the  trust  is 
denied,  that  the  doctrine  was  applicable  only  to  express  or 
acknowledged  trusts.  This  remark  evidently  implies  that  the 
chief  justice  was  of  the  opinion  that  an  acknowledged  trust, 
though  not  an  express  •••  one,  is  on  the  same  footing  in 
respect  to  the  statute  as  an  express  trust,  upon  which,  as  we 
have  seen,  the  statute  does  not  commence  to  run  until  the 
trust  is  denied  and  repudiated.  Much  doctrine  will  be  found 
laid  down  in  the  text-books  and  in  many  other  adjudications 
in  the  same  direction,  but  the  view  we  have  taken  of  the  ques- 
tion involved  seems  so  well  proundod  in  principle  tlint  we  do 
not  care  to  further  conmient  upon  or  cite  the  authorities. 
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We  hold,  therefore,  that  because  it  appears  from  the  com- 
plaint that  the  trust  in  question  is  cognizable  only  by  a  court 
of  equity,  because  the  trustee  always  confessed  the  trust, 
because  he  never  had  any  adverse  possession  of  the  trust 
property,  and  because  his  heirs  have  no  equities  superior  to 
those  of  the  trustee  when  living,  the  complaint  does  not  show 
that  any  statute  of  limitation  has  run  against  the  cause  of 
action  therein  stated. 

We  thus  reach  the  conclusion  that  the  complaint  states  a 
valid,  subsisting  cause  of  action  in  favor  of  plaintiff  against 
defendants,  without  resorting  to  the  rule  stated  in  Second  Nat. 
Bank  v.  MerHll,  81  Wis.  151,  29  Am.  St.  Rep.  877,  to  the  effect 
that  statutes  of  limitation  do  not  run  against  claims  between 
husband  and  wife.  For  authorities  to  that  proposition,  in 
addition  to  those  cited  in  the  opinion  of  Mr.  Justice  Orton, 
see  cases  cited  in  13  American  and  English  Encyclopaedia  of 
Law,  page  711,  note  3. 

By  the  Court.  The  order  of  the  circuit  court  sustaining 
the  demurrer  to  the  complaint  is  reversed,  and  the  cause  will 
be  remanded,  with  directions  to  overrule  such  demurrer. 

HtrsBAND  AND  WiFE— Pdrchase  By  Hcsbamd  With  Wife's  Monet — 
Resulting  Trust. — A  purchase  of  land  by  a  husband  with  the  money  of 
his  wife,  taking  the  title  thereto  in  his  own  name,  creates  a  resulting  trust 
in  favor  of  the  wife:  Orantham  v.  Grantham,  34  S.  0.  504;  27  Am.  St.  Rep. 
639,  and  note  with  the  cases  collected. 

LiMiTAiioNs  OF  Actions  in  Cases  Involving  Trusts. — The  trusts 
against  which  the  statute  of  limitations  does  not  run  are  those  technical  and 
continuing  trusts  not  cognizable  at  law,  and  falling  within  the  peculiar  and 
exclusive  jurisdiction  of  equity:  Landis  v.  Saxton,  106  Mo.  486;  24  Am.  St. 
Rep.  403,  and  note.  The  statute  of  limitations  does  not  begin  to  run  in 
cases  of  express  trusts  until  a  repudiation  of  the  trust:  Fox  v.  Tay,  89  Cal. 
339;  23  Am.  St.  Rep.  474,  and  note  with  the  cases  collected;  note  to  Reynolds 
v.  Sumner,  9  Am.  St.  Rep.  531;  and  the  extended  note  to  Milet  v.  Tliorne, 
99  Am.  Dec.  393. 

Limitations  o»  Actions  in  Claims  Between  Husband  and  Wife:  See 
Second  liat.  Bank  v.  Merrill,  81  Wis.  151;  29  Am.  St.  Rep.  877;  Manchester 
V.  Tibhettt,  121  N.  Y.  219;  18  Am.  St.  Rep.  816,  and  note;  and  Johnson  >. 
Edtoards,  109  N.  C.  466;  26  Am.  St.  Rep.  580,  and  note. 
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Husband  akd  Witb— Wife's  Right  to  Recover  Moket  Loaned  to  Hus- 
band.— A  wife  who  has  made  a  bona  fide  loan  of  her  money  to  her 
hnsband  shortly  before  his  failure  in  basiness,  is  entitled  to  the  same 
protection  out  of  his  assets  as  are  his  other  creditors. 

Husband  and  Wife — Fracdulem  Conveyances— Employment  of  Hus- 
band BY  Wife. — A  wife  has  a  riglit  to  employ  her  hasbatid  as  her  agent 
to  assist  her  in  managing  her  separate  property  or  basiness  without  sub- 
•^  jecting  it  to  the  claims  of  his  creditors,  and  the  fact  that  he  devotes  his 

time,  labor,  and  skill  to  the  management  of  such  business  for  a  fixed, 
compensation  paid  by  her  does  not  subject  the  profits  of  the  busiueas  or 
the  property  accumulated  thereby  to  the  claims  of  his  creditors. 

Action  by  Mayers,  as  receiver  of  the  property  of  M.  Kaiser^ 
on  behalf  of  one  of  his  creditors,  to  reach  certain  real  estate,, 
the  legal  title  to  which  is  vested  in  Jennie  Kaiser,  his  wife,, 
and  purchased  by  her  with  the  proceeds  of  her  separate  but^i- 
ness  carried  on  in  her  name.  The  object  of  the  action  is  to- 
subject  such  real  estate,  as  well  as  the  stock  of  goods  em- 
ployed in  such  business,  to  the  payment  of  the  claim  of  such 
creditor.  Said  Kai.ser  failed  in  business,  and  at  the  time  of 
his  failure  was  indebted  to  his  said  wife,  Jennie,  for  money 
borrowed  from  her  shortly  before  such  failure.  Slie,  in  con- 
junction with  other  of  liis  creilitors,  obtained  judgment  against 
him,  and  his  stock  of  goods  was  sold  upon  executions  issued 
on  such  judgments  to  his  wife  and  two  other  of  his  creditors, 
who  continued  the  business,  employing  Kaiser  as  a  clerk. 
Mrs.  Kaiser  afterwards  bought  out  the  other  two  creditors,, 
and  continued  the  business  in  her  name,  employing  her  hus- 
band to  act  as  her  manager  at  a  salary  of  five  dollars  per 
week,  they  and  their  family  being  supported  out  of  the  profits 
-  of  the  business.  Some  years  later  Mrs.  Kaiser  sold  out  the 
f.  business  to  her  sons  and  son-in-law,  and  invested  the  proceeds 
'h^.  in  the  real  estate  forming  the  subject  matter  of  the  present 
action.  Judgment  dismissing  the  action,  and  the  receiver 
appealed. 

Bashford,  (yConnor  and  Polleys,  for  the  appellant. 

Bushnell,  Roger*  and  Hall,  for  the  respondents. 

••*  PiNNEY,  J.  1.  The  evidence  shows  that  the  judgments 
upon  which  the  stock  of  Mayer  Kaiser,  the  judgment  debtor, 
was  sold  out  in  Chicago  in  October,  1883,  were  for  honest 
debts  which  he  then  owed;  and  there  is  nothing  in  the  evi. 
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dence,  so  far  as  we  are  able  to  st-e,  to  show  tliat  there  was 
any  thing  improper  or  unfair  in  the  manner  in  '**  which  the 
title  to  the  stock  purchased  became  vested  in  Mrs.  Kaiser, 
Simon  Wolf,  and  Altheiu)er,  October  15,  IHti^^,  or  in  th© 
agreement  which  they  made  for  its  mauageuient  and  sale  by 
Wolf  and  Mrs.  Kaiser  for  t})e  benefit  of  the  purcliasers.  The 
agreement  of  that  date  is  a  plain  and  reasonable  business 
arrangement,  and  the  facts  which  it  recites  are  sustained  by 
the  evidence.  There  is  nothing  to  show  that  the  huRband 
and  judgment  debtor  had  or  used  any  funds  or  means  of  his 
own  to  enable  his  wife  ultimately  to  become  the  sole  owner  of 
the  business  conducted  at  "The  Fair,"  established  in  the  first 
instance  by  Wolf  and  Mrs.  Kaiser  under  said  agreement. 
The  note  for  fifteen  hundred  dollars,  upon  which  the 
judgment  against  Kaiser  in  favor  of  his  wife  was  rendered, 
was  given  for. money  which  she  testifies  she  loaned  her  hus- 
band, and  the  greater  part  of  it  but  a  short  time  before  his 
failure;  and  his  testimony  tends  to  show  that  the  money  was 
loaned  and  was  not  a  gift.  There  is  no  evidence  to  the  con- 
trary, and  the  finding  of  the  circuit  court  that  it  was  a  loan 
is  sustained,  we  think,  by  the  evidence.  If  the  money  was  a 
bona  fide  loan,  and  not  a  gift,  there  is  no  reason  why  the  wife 
should  not  be  protected  in  like  manner  as  other  creditors. 
She  purchased  Wolf's  interest,  and  made  full  payment  there- 
for, December  29,  1884,  and  bought  out  and  paid  Altheimer 
for  his  interest.  Mrs.  Kaiser's  husband,  the  judgment  debtor, 
was  employed  in  the  mean  time  in  the  business,  at  twenty- 
five  dollars  per  week;  and  he  managed  the  business,  and 
rendered  his  personal  services,  which  were  thereafter  con- 
tinued at  the  rate  of  five  dollars  per  week.  It  seems  clear 
that  the  title  to  the  goods  and  business  was,  until  the  sale 
thereof,  February  15,  1892,  to  her  codefendants,  her  sons  and 
son-in-law,  in  Mrs.  Kaiser,  and  there  is  no  reason  whatever 
for  questioning  its  validity  as  to  her  husband's  creditors, 
unless  the  fact  thai  he  gave  his  personal  time,  attention,  and 
services  to  the  management  and  conduct  of  the  business  for 
about  nine  years  is  ground  for  '•'  impeaching  her  title,  as 
being  for  that  reason  fraudulent  as  against  his  creditors,  and 
who  were  such  at  the  time  of  the  execution  sales  in  October, 
1883.  It  may  be  conceded  that  there  are  some  statements  in 
the  testimony  of  the  judgment  debtor  calculated  to  create 
suspicion,  and  particularly  in  respect  to  the  extent  of  the 
business,  amount  of  profits,  and  value  of  the  stock;  but  these 


May,  1893.]  Mayers  v.  Kaiseb.  851 

appear,  upon  the  whole,  to  have  been  grossly  exaggerateu. 
The  circuit  court  found  that  the  sale  of  the  stock  of  February 
15,  1892,  was  for  its  fair  value,  and  the  real  estate,  the  home 
of  the  family,  appears  to  be  encumbered.  While  the  court 
should  carefully  scrutinize  all  cases  of  alleged  fraud  against 
creditors,  wherein  members  of  the  family  of  the  debtor  make 
claim  to  important  or  valuable  interests  as  against  creditors, 
yet  judgment  cannot  go  upon  mere  suspicion.  Fraud  cannot 
be  presumed,  and  the  burden  of  showing  it  is  on  him  who 
alleges  it. 

2.  As  the  business  established  at  Madison  in  the  Fair  store 
was  the  business  of  Mrs.  Kaiser,  as  against  her  husband's 
creditors,  she  might  lawfully  employ  her  husband,  with  or 
without  hire,  to  manage  it  and  assist  her  in  carrying  it  on. 
The  evidence  does  not  sustain,  we  think,  the  charge  that  what 
he  did  in  this  respect  was  ir  vursuance  of  any  plan  or  schem'- 
to  defraud  his  creditors.  Tne  business  was  not  only  her  own, 
and  transacted  in  all  respects  in  her  own  name,  but  it  does 
not  appear  tiiat  any  claim  was  ever  made  to  the  contrary  until 
this  proceeding  was  instituted,  nor  that  she  ever  made  any 
concession,  or  her  husband  any  claim,  to  the  contrary,  or  that 
he  has,  during  a  period  of  eight  or  nine  years,  used  any  of 
the  proceeds  beyond  his  five  dollars  per  week  as  his  own,  or 
claimed  the  right  to  do  so.  We  are  unable  to  say  that  his 
employment  and  management  of  the  business  was  not  in  good 
faith,  or  that  it  shows  that  he  was  the  real  owner,  and  the 
title  of  his  wife  was  merely  nominal  or  colorable.  Mrs.  Kaiser 
*^*  had  a  right  to  deal  with  her  separate  property  in  all 
respects  as  a  feme  sole,  and  had  a  right  to  employ  agents  to 
assist  her  in  managing  her  property  and  carrying  on  her  busi- 
ness; and  she  had  a  right  to  employ  or  avail  herself  of  the 
Bervices  of  her  husband  without  subjecting  her  separate  estate 
to  the  claims  of  his  creditors.  "  With  respect  to  lier  separate 
property,  the  statute  has  placed  her  upon  the  same  footing  as 
to  all  the  world,  her  husband  included,  as  if  she  were,  in  the 
words  of  the  statute,  'a  single  female'":  Beard  v.  Dedolph, 
29  Wis.  140.  But  she  may  not  enter  into  partnership  with 
him:  Fuller  v.  McHenry,  S3  Wis.  573.  "As  a  negotiation  or 
deflling,  therefore,  with  respect  to  her  separate  estate,  tl»e 
transaction  is  to  be  looked  upon  as  if  the  debtor  was  not  her 
husband,  but  a  stranger.  The  marriage  relation  is  to  be  dis- 
regarded, except  where  the  question  of  fraud  arises;  and  there 
it  will  be  considered,  and  the  transaction  more  closely  scrutiu- 
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ized,  on  account  of  the  greater  inducements  offered  and  facil- 
ities afforded  for  the  commission  of  fraud  ":  Beard  v.  Dedolphy 
29  Wis.  140;  Hoxie  v.  Price,  31  Wis.  82;  Abbey  v.  Deyo,  44 
N.  Y.  348;  Gage  v.  Dauchy,  34  N.  Y.  297. 

3.  The  proposition  most  strongly  pressed  at  the  argument 
was  that  the  creditors  of  Kaiser,  the  husband,  were  entitled 
to  receive  payment  of  their  claims  out  of  the  property  accumu- 
lated, beyond  the  present  needs  of  his  family,  by  his  skiH, 
industry,  and  ability  in  managing  and  conducting  the  busi- 
ness of  "  The  Fair"  as  the  agent  of  his  wife;  and  the  cases  of 
Glidden  v.  Taylor,  16  Ohio  St.  509,  91  Am.  Dec.  98,  and  Fel- 
ler V.  AldeUy  23  Wis.  301,  99  Am.  Dec.  173,  among  others, 
were  cited  in  support  of  the  position.  This  contention  is 
contrary  to  the  case  of  Dayton  v.  Walsh,  47  Wis.  113,  32 
Am.  Rep.  757,  wherein  it  was  held  that  where  a  married 
woman,  having  at  the  time  no  separate  estate,  purchased 
a  farm  of  a  stranger  entirely  upon  credit,  giving  her  notes 
for  the  price,  secured  by  a  mortgage  on  the  property, 
and  her  husband  lived  with  her  on  •**  the  farm  and 
controlled  the  farm  labor,  carrying  on  the  business  in 
her  name  and  as  her  agent,  without  any  agreement  as 
to  his  compensation  for  such  services,  the  purchase  by  her 
having  been  made  in  good  faith,  and  not  as  a  means 
of  fraudulently  placing  the  husband's  property  beyond  the 
reach  of  his  creditors,  the  crops  raised  on  the  farm  by  their 
joint  labor  and  management  belonged  to  the  wife,  and  that 
they  were  not  subject  to  sale  for  the  husband's  debts.  This 
conclusion  was  considered  to  be  in  accordance  with  the  case 
of  Feller  v.  Alden,  23  Wis.  301,  99  Am.  Dec.  173,  relied  on 
by  the  appellant.  In  Feller  v.  Alden,  23  Wis.  301,  99  Am. 
Dec.  173,  it  was  held  that  where  the  wife  owned  land  as  her 
separate  estate  she  might  cultivate  it  by  means  of  the  labor 
of  her  husband  and  their  minor  children,  and  that  the  legal 
title  to  the  products  and  proceeds  would  be  in  her,  so  that 
they  could  not  be  levied  upon  under  an  execution  against 
her  husband;  that  the  mere  fact  that  the  wife  employed  the 
husband's  services  in  cultivating  her  land  was  not  proof  of 
an  attempt  to  defraud  his  creditors.  It  was  questioned  in 
that  case,  upon  the  authority  of  Glidden  v.  Taylor,  16  Ohio 
St.  509,  91  Am.  Dec.  98,  whether  a  court  of  equity,  upon  a 
proper  application  of  the  husband's  creditors,  would  not 
make  an  apportionment  of  the  products,  as  between  the  fair 
rent  and  use  of  the  capital  of  the  wife  and  the  value  of  the 
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personal  services  of  the  husband,  so  as  to  give  the  creditors 
the  benefit  of  his  industry,  but  the  question  was  not  decided. 
The  case  of  Glidden  v.  Taylor,  16  Ohio  St.  509,  91  Am.  Dec. 
98,  is  materially  different  from  this  case,  in  respect  to  the  fact 
that  in  this  the  husband  had  a  compensation  for  his  services, 
and  none  of  his  property  was  used  in  the  business,  and  none 
of  the  profits  applied  to  his  use.  Penn  v.  Whitehead,  17  Gratt. 
503,  94  Am.  Dec.  478,  seems  to  hold  that  in  such  a  case  as" 
Glidden  v.  Taylor,  16  Ohio  St.  509,  91  Am.  Dec.  98,  the  wife* 
would  not  be  entitled  to  any  share  of  the  profits.  It  is  stated 
in  some  of  the  text-books,  and  held  by  many  well-considered 
cases,  that  the  time,  talents,  and  industry  of  a  debtor  are  at 
his  own  disposal,  and  that  his  creditors  '**  have  no  claim 
thereto;  that  he  may  bestow  them  gratuitously  upon  whom 
he  will,  and  upon  his  wife  as  well  as  another,  and  that  he 
cannot  be  compelled  to  labor  for  the  benefit  or  advantage  of 
his  creditors;  that  while  the  law  does  not  require  the  wife 
to  support  the  husband,  it  does  not  prohibit  her  from  using 
her  own  means  for  that  purpose  or  for  the  support  of  his  chil- 
dren: 2  Bishop  on  Married  Women,  sec.  453;  Kelly  on  Con- 
tracts of  Married  Women,  149;  Abbey  v.  Deyo,  44  N.  Y.  344; 
Gage  v.  Dauchy,  34  N.  Y.  293;  Buckley  v.  Wells,  33  N.  Y.  518; 
Foster  v.  Persch,  68  N.  Y.  400;  Third  Nat.  Bank  v.  Guenther, 
123  N.  Y.  568;  20  Am.  St.  Rep.  780.  In  Spering  v.  Lavgh- 
lin,  113  Pa.  St.  209,  213,  it  was  held  that,  if  a  married  woman's 
separate  right  to  property  is  found  to  exist,  her  husband  may 
not  only  act  as  her  agent,  but  he  has  the  legal  right  to  give 
his  wife  his  labor  and  skill  in  conducting  her  business,  and 
his  creditors  cannot  sell  her  property,  produced  by  his  labor 
and  skill  with  her  original  property:  Baxter  v.  Maxwell,  115 
Pa.  St.  469.  The  entire  question  in  all  such  cases  would 
seem  to  be  whether  the  property  and  business  in  question  is 
really  that  of  the  wife,  or  whether  it  is  that  of  the  husband, 
and  her  claim  to  it  a  mere  cover  to  protect  it  from  his  cred- 
itors. We  are  unable  to  understand  how  the  husband's 
creditors  can  be  said  to  be  defrauded,  when  they  cannot  com- 
pel him  to  labor  for  their  benefit,  if  he  voluntarily  bestows 
on  others,  or  on  his  wife,  that  which  under  the  law  they  can- 
not reach  for  the  satisfaction  of  their  demands.  The  cases 
of  Wortman  v.  Price,  47  111.  22,  and  Wilson  v.  Loomis,  55  111. 
352,  while  differing  in  some  respects  from  the  present,  are 
not  in  nccord  with  our  own  cashes  or  those  cited  above;  and 
IJallovccU  V.  Horter,  35  Pa.  St.  375,  was  a  case  of  confusion 
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of  property,  and  the  whole  was  held  liable  for  the  husband'^ 
debts.  The  cases  that  hold  or  intimate  an  opinion  that  in 
a  court  of  equity  an  apportionment  of  profits  or  division  of 
property  may  be  had  at  the  suit  of  the  husband's  creditors, 
will  be  found  to  rest  '•*  upon  the  ground  of  community  or 
blending  of  the  money  or  property  of  the  husband,  as  well 
as  his  labor,  with  the  projDerty  of  the  wife  in  some  business 
venture  or  enterprise  in  which  there  is  a  common  participa- 
tion in,  or  use  of,  the  profits;  and  we  have  met  with  no  case 
in  which  the  bare  fact  that  the  time,  skill,  and  labor  of  the 
husband  devoted  to  the  business  of  the  wife  has  been  held 
to  give  rise  to  such  an  equity.  It  is  difficult  to  see  how  such 
an  equity  could  arise  where  the  husband  has  already  been 
paid  for  his  services,  as  agreed,  by  the  wife.  We  think  that 
the  plaintiff's  contention  in  this  respect  cannot  be  sustained. 
We  think  that  the  evidence  sustains  the  findings  of  the  cir- 
cuit court,  and  it  is  therefore  not  necessary  to  consider  the 
question  whether  the  action  was  barred  by  the  statute  of  limi- 
tations, or  by  laches  on  the  part  of  the  creditor  instituting 
the  action.     We  do  not  find  any  error  in  the  record. 

By  the  Court.  The  judgment  of  the  circuit  court  is 
affirmed.  

Husband  aud  Wipe — Loans  From  Wife  to  Iiusband. — Where  a  hus- 
band receives  from  his  wife  money  which  is  hers,  and  uses  it  in  his  busi- 
ness, there  is  an  implied  promise  that  he  will  repay  her,  and  as  between 
them  a  valid  indebtedness  is  "created.  A  transfer  of  property  by  him  to  her 
in  payment  of  such  a  debt  without  fraud  on  the  wife's  part  will  be  upheld: 
JiiUy  V.  Vauglian,  116  Mo.  169;  38  Am.  St.  Rep.  587,  and  note  with  the  cases 
collected. 

Husband  and  Wife — Right  oy  Wife  to  Employ  Husband  as  Agbnt. 
A  married  woman  who  is  possessed  of  a  separate  estate  and  is  engaged 
in  conducting  a  separate  business,  may  employ  her  husband  as  her  agent  to 
carry  on  such  business,  and  has  the  right  to  compensate  him  for  such  serv« 
ices:  Third  Nat.  Bank  v.  Ouenther,  123  N.  Y.  568;  20  Am.  St.  Rep.  780,  and 
note.  The  cases  on  this  subject  will  be  found  collected  in  the  notes  to  Hof- 
man  V.  MeFadden,  85  Am.  St  Rep.  105,  and  WelU  v.  BaUa,  34  Am.  St. 
Rep.  512. 
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[85  WISCOKSIN,  400.] 

Constitutional  Law — Right  to  Tkial  By  Impartial  Juet. — A  person  ac- 
cused of  crime,  who  is  compelled  to  be  tried  on  his  plea  of  not  guilty 
before  the  same  jury  that  has  heard  and  considered  the  evidence  on  his 
special  plea  of  insanity,  and  has  disagreed,  and  been  discharged  from 
further  consideration  of  such  special  plea,  is  thereby  deprived  of  his 
constitutional  right  to  trial  by  an  impartial  jury. 

JuBORS — Qualifications  of. — Jurymen  who  have  disagreed  as  to  theinsan- 
ity  of  a  person  accused  of  crime,  when  such  issue  was  submitted  to 
them,  are  disqualified  from  sitting  on  a  jury  to  try  the  accused  under 
his  plea  of  not  guilty. 

Criminal  Law — Right  of  Accused  to  bb  Prbsent  om  His  Trial. — Th» 
failure  of  the  record  to  show  that  a  person  accused  of  crime  was  present 
in  court  when  the  verdict  of  guilty  was  rendered  against  him,  or  that 
he  was  present  when  sentence  was  pronounced  against  him,  or  imme- 
diately before,  or  that  he  was  asked  by  the  court  if  he  had  any  thing  to 
say  why  be  should  not  be  sentenced,  is  fatal  to  the  verdict  and  judg< 
ment  thereon. 

Criminal  Law — Right  of  Accused  to  bb  Present. — Presumption  is  not 
indulged  that  a  person  accused  of  crime  was  present  during  his  trial 
and  sentence,  if  the  record  fails  to  show  it. 

Q.  F.  Merrill  and  Charles  N.  Gregory,  for  the  appellant. 
/.  M.  Clancey,  assistant  attorney  general,  for  the  state. 

405  Orton,  J.  The  plaintiff  in  error  was  tried,  convicted, 
and  sentenced  for  the  murder  of  Gavin  M.  Steel,  on  the  fifth 
day  of  March,  1891.  A  motion  in  arrest  of  judgment  and  a 
motion  for  a  new  trial  were  overruled.  The  case  comes  before 
this  court  on  writ  of  error;  and  a  great  many  errors  are 
assigned  for  the  reversal  of  the  judgment.  The  first  two 
errors  assigned  and  urged  by  the  learned  counsel  of  tho 
plaintiff  in  error  appear  by  the  record,  and  are  of  the  gravest 
importance  and  material,  and  in  our  opinion  are  fatal  to  the 
conviction.  It  is  necessary  to  consider  only  these,  as  a  new 
trial  must  be  had  in  the  case;  and  the  other  errors  assigned, 
of  less  importance  and  not  so  clearly  apparent,  may  not  again 
occur. 

1.  The  prisoner  was  compelled  to  be  tried  before  the  same 
jury  that  had  heard  and  considered  the  evidence  on  the 
special  issue  of  insanity,  and  had  been  unable  to  agree,  and 
had  been  discharged  from  further  consideration  ^^^  of  such 
special  issue  as  such.  The  jirovisions  of  the  Revised  Statutes 
on  this  subject  were  such  that,  if  the  jury  impaneled  to  try 
such  special  issue  of  insanity  fniled  to  agree,  the  court  could 
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clischarge  them,  and  impanel  another  jury  to  try  the  same, 
and  so  on  until  there  should  be  an  agreement  and  verdict  as 
in  other  cases.  To  remedy  what  was  supposed  to  be  an 
omission  or  defect,  chapter  164  of  the  laws  of  18S3  was 
enacted,  as  follows:  "  If  the  jury  shall  be  unable  to  agree 
upon  a  verdict  on  the  trial  of  such  special  issue,  the  court 
ahall  for  that  reason  discharge  them  from  the  further  consid- 
eration of  such  special  issue  as  such,  and,  unless  such  special 
plea  be  withdrawn  by  such  accused  person,  or  counsel  in  his 
behalf,  the  court  shall  forthwith  order  the  trial  upon  the  plea 
of  not  guilty  to  proceed,  and  the  question  of  insanity  involved 
in  such  special  issue  shall  be  tried  and  determined  by  the 
jury  with  the  plea  of  not  guilty."  Under  this  provision  the 
circuit  court,  when  the  jury  impaneled  to  try  such  special 
issue  of  the  insanity  of  the  accused  when  he  did  the  killing, 
■were  unable  to  agree  upon  a  verdict,  ordered  the  trial  upon 
the  plea  of  not  guilty  to  proceed  before  the  same  jury. 

This  was  a  very  grave  error.  The  statute  does  not  so  pro- 
vide. If  it  did,  its  constitutionality  would  be  at  least  ques- 
tionable. The  court  should  "  forthwith  order  the  trial  upon 
the  plea  of  not  guilty  to  proceed  "  before  another  jury,  to  be 
43elected,  impaneled,  and  sworn  to  try  the  case.  This  is  con- 
sistent with  the  act  and  the  prisoner's  rights.  This  jury  had 
heard  all  the  evidence  and  arguments,  as  well  as  the  instruc- 
tions of  the  court  on  the  issue  of  insanity,  the  question  on 
'which  the  guilt  or  innocence  of  the  accused  depended,  and  had 
•deliberated  upon  it  sufiBciently  to  know  that  they  were  unable 
to  agree,  and  had  disagreed.  The  very  fact  of  their  disagree- 
ment implies  that  they  had  all  formed  opinions  on  it,  and  that 
their  opinions  did  not  agree.  Part  of  the  jury  had  formed  an 
-opinion  that  the  **''  accused  was  insane,  and  part  that  he 
•was  not.  It  is  said,  although  it  is  not  material,  that  the  jury 
stood  ten  one  way  and  two  the  other  way.  The  same  issue 
of  the  insanity  of  the  accused  was  still  undetermined,  and 
-had  to  be  tried  again  with  his  plea  of  not  guilty.  He  had 
the  undoubted  right  to  have  that  question,  as  well  as  all  others 
involved  in  his  plea  of  not  guilty,  tried  by  an  impartial  jury. 

The  case  stood  precisely  as  it  would  if  these  statutes  in 
■relation  to  a  special  issue  of  insanity  had  not  been  enacted. 
"The  accused  is  placed  on  trial  for  the  crime.  His  insanity  ia 
a  question  material  to  the  case.  A  jury  is  forced  upon  him 
to  try  his  case,  all  of  whom  had  formed  and  expressed  an 
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opinion  on  the  question  whether  he  was  or  was  not  insane 
when  he  killed  the  deceased.  Does  the  law  sufiFeror  sanction 
such  a  biased,  partial,  and  prejudiced  jury  for  the  trial  of  one 
charged  with  the  crime  of  murder?  Any  one  would  say  that 
this  would  be  a  judicial  outrage  upon  the  legal  and  constitu- 
tional rights  of  the  accused.  And  yet  this  is  just  such  a  case. 
The  accused  has  the  right  to  demand  that  he  be  tried  before 
a  fair  and  impartial  jury.  The  constitution,  article  1,  section 
7,  provides  that  the  accused  shall  have  "  a  speedy  public  trial 
before  an  impartial  jury."  Besides  this,  the  right  of  the 
accused  to  have  a  jury  specially  selected  and  impaneled  to 
try  him  for  the  crime  charged,  and  his  right  of  challenge, 
were  cut  off  and  denied.  It  is  obvious  and  self-evident  that 
this  jury  was  an  unlawful  one,  and  that  the  accused  was 
deprived  of  his  constitutional  riglit  of  trial  by  jury. 

It  has  been  uniformly  held,  and  from  early  times  in  the 
history  of  jury  trials  for  crime,  that  the  grand  jury  that  found 
the  indictment,  and  each  one  of  them,  is  disqualified  from 
sitting  on  the  petit  jury  to  try  the  accused:  Oates'  case,  10 
How.  St.  Tr.  1079-1081;  1  Bishop's  Criminal  Procedure,  sec. 
912;  Colledge's  case,  8  How.  St.  Tr.  550;  Hawk.  P.  C,  bk.  2, 
c.  43,  sec.  27.  Our  own  statute  disqualifies  the  grand  juror 
*®*  from  being  a  petit  juror  on  the  trial  of  the  case:  Rev. 
Stats.,  sec.  4688.  "  It  is  the  right  of  the  accused  who  is  to  be 
tried  by  a  jury  that  the  first  opinion  formed  by  the  jurors 
shall  be  the  one  which  results  from  the  evidence  produced  at 
the  trial."  Therefore,  the  members  of  the  grand  jury  that 
framed  the  indictment,  and  those  who  have  passed  upon  the 
question  as  jurors  in  the  same  case,  are  di6<iualified  to  be 
jurors  to  try  the  accused:  1  Bishop's  Criminal  Procedure,  sec. 
911;  Bice  v.  State,  16  Ind.  298;  Stewart  v.  State,  15  Ohio  St. 
155.  A  juror  on  a  former  trial  that  resulted  in  a  mistrial  is 
not  competent  to  serve  on  the  second  trial:  Edmondson  v. 
Wallace,  20  Ga.  660.  And  that  is  so,  even  if  the  case  is  not 
the  same,  if  the  issues  and  the  defendant  are  the  same:  Garth' 
waite  V.  Tatum,  21  Ark.  336;  76  Am.  Dec.  402.  A  juror  who 
has  formed  an  opinion  on  hearing  all  the  evidence  in  the  case, 
not  then  being  a  juror,  is  disqualified.  Much  more,  where 
the  juror  has  heard  the  evidence  and  formed  an  opinion  once 
as  a  juror,  is  he  disqualified:  Argent  v.  Durrell,  2  Salk.  648; 
Weeks  v.  Medler,  20  K;ui.  o7;  Stitte  v.  Shceley,  15  Iowa,  404; 
Thompsoa  and  Merriam  on  Juries,  195;  Greenfield  s.  People^ 


868  French  v.  State.  [WisconBin, 

74  N.  Y.  277.  Many  more  authorities  are  cited  to  the  same 
principle  in  the  very  excellent  brief  of  the  learned  counsel  of 
the  plaintiff  in  error.  But,  as  said  before,  it  is  self-evident 
that  such  a  jury  is  not  only  disqualified  from  trying  the 
accused  for  the  crime  charged,  but  to  force  the  accused  to  be 
tried  before  such  a  jury  is  a  denial  of  his  right  to  a  jury  trial* 
80  clearly  protected  by  the  constitution  and  the  laws.  If  the 
grand  jury  are  unfit  jurors  to  try  the  accused,  on  the  ground 
that  they  have  formed  an  opinion  in  the  case,  and  expressed 
it  by  the  indictment  on  a  mere  ex  parte  examination  of  the 
evidence,  much  more  is  this  jury,  that  has  heard  all  the  evi- 
dence on  both  sides,  and  disagreed  in  their  opinions. 

2.  It  is  conceded  by  the  learned  attorney  general  that  neither 
the  minutes  of  the  clerk  nor  the  record  shows  that  the  prisoner 
was  present  in  court  when  the  verdict  of  guilty  *®*  was  ren- 
dered against  him  by  the  jury,  or  that  he  was  present  when 
the  sentence  was  pronounced  against  him,  or  immediately 
before,  or  that  he  was  asked  by  the  court  if  he  had  any  thing 
to  say  why  he  should  not  be  so  sentenced.  The  record  does 
not  show  that  he  was  present  at  any  tirne  during  the  trial  for 
the  crime,  except  when  he  was  arraigned  and  pleaded.  It 
was  his  constitutional  right,  that  he  may  not  waive,  to  be 
present  during  the  whole  trial,  and  "  meet  the  witnesses  face 
to  face,"  and  "to  be  confronted  with  the  witnesses  against 
him"":  AmenJ,  Const,  of  U.  S.,  art.  6;  Wis.  Const.,  art.  1, 
sec.  7.  This  is  not  only  the  indispensable  right  of  the 
accused,  but  the  record  must  show  that  he  enjoyed  that  right, 
or  it  does  not  show  that  he  had  a  legal  and  constitutional 
*rlal.  "In  felonies  the  record  must  show  the  defendant  to 
have  been  present  at  the  arraignment  and  testing  of  the 
jurors."  "  In  capital  cases,  if  not  in  all  felonies,  the  record 
must  show  that  the  defendant  was  present  at  the  trial,  ver- 
dict, and  sentence":  Wharton's  Criminal  Pleading  and  Prac- 
tice, sees.  545,  549.  The  crime  of  murder  is  still  a  capital 
crime  in  this  state,  because  so  recently  followed  by  the  death 
penalty:  People  v.  Perkins,  1  Wend.  91.  In  such  cases  "the 
presence  of  the  prisoner  is  essential,  and  where  the  law 
requires  it  the  record  must  show  it":  1  Bishop's  Criminal 
Procedure,  sec.  1353;  Dougherty  v.  Comwomvealth,  69  Pa.  St. 
286;  Prine  v.  Commomvenlth,  18  Pa.  St.  103.  This  is  the 
rule  as  well  in  all  felonies:  Hooker  v.  Commonwealth,  13  Gratt. 
763;  Dyson  v.  State,  26  Miss.  362;  Rolls  v.  State,  52  Miss.  391; 
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Bearden  v.  State,  44  Ark.  331;  Smith  v.  People,  8  Col.  457; 
State  V.  Johnson,  35  La.  Ann.  208;  State  v.  Jones,  61  Mo.  232; 
Shapoonmash  v.  United  States,  1  Wash.  Ter.  188;  Lovett  v. 
5<a«<5,  29  Fla.  356;  Chitty  on  Criminal  Law,  414;  State  v. 
Bucner,  25  Mo.  167;  State  v.  Matthews,  20  Mo.  55;  Clarke 
V.  <S<a<«,  4  Humph.  254;  Andrews  v.  State,  2  Sneed,  550; 
(Sca(7^a  V.  State,  8  Smedes  &  M.  722;  Hopt  v.  Peop/e,  110 
U.  S.  574;  Sylvester  v.  /S«a<e,  71  Ala.  17.  No  presumption 
will  be  indulged  **•  in  that  the  prisoner  was  present  if  the 
records  fail  to  show  it:  Douglass  v.  State,  3  Wis.  820;  Davis 
V.  State,  38  Wis.  487.  This  is  held  as  to  the  arraignment  of 
the  prisoner,  but  his  presence  is  just  as  essential.  In  the  late 
case  of  Ball  v.  United  States,  140  U.  S.  118,  it  is  held  essential 
that  the  record  should  show  that  the  prisoner  was  present, 
and  asked  before  sentence  whether  he  had  any  thing  to  say 
why  sentence  should  not  be  pronounced  against  him.  The 
chief  justice  cites  Rex  v.  Harris,  1  Ld.  Raym.  267;  2  Hale 
P.  C.  401;  Comyn's  Digest  Indictment,  N;  2  Hawk.  P.  C, 
c.  48,  sec.  22;  Wharton's  Criminal  Pleading  and  Practice,  sees. 
549-906;  Messner  v.  People,  45  N.  Y.  1;  Dougherty  v.  Com- 
mtmwealth,  69  Pa.  St.  286;  1  Bishop's  Criminal  Procedure, 
sees.  275,  1293,  and  other  cases  cited  above.  This  case  is  of 
itself  the  highest  authority  as  to  this  constitutional  right  of  a 
prisoner  in  a  capital  case. 

The  learned  counsel  of  the  plaintiflf  in  error  has  also  briefed 
this  question  very  ably  and  exhaustively,  and  has  made 
many  quotations  of  the  text  of  the  opinions  to  which  refer- 
ence may  be  made.  Many  of  the  above  authorities  also  hold 
that  no  presumptions  will  be  indulged  in  to  supply  the  record 
in  such  a  case,  and  that  there  is  no  waiver  of  the  right  less 
than  a  positive  and  personal  relinquishment  of  it,  and  this  I 
understand  to  be  the  effect  of  our  own  decisions.  The  learned 
attorney  general  has  cited  a  few  cases  that  seem  to  hold  the 
other  way,  but  they  are  certainly  against  the  great  weight  of 
authority  in  this  country  as  well  as  in  England.  These  great 
common-law  rights  have  been  made  constitutional  provisions 
in  the  various  states,  and  so  made  essential  and  paramount, 
and  also  indispensable  in  trials  for  capital  offenses  and  fel- 
onies. It  is  not  too  strict  to  hold  that  in  all  such  cases  the 
accused  must  be  present  in  court  to  meet  the  witnesses  face 
to  face,  and  to  test  the  jury,  and  when  the  verdict  is  ren- 
dered, and  be  asked  if  he  has  any  thing  to  say  why  the  sen- 
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tence  should  not  be  pronounced  against  him,  and  to  meet  his 
eentence,  **'  and  also  still  more  important  that  he  have 
a  trial  "  by  an  impartial  jury."  These  are  great  constitu- 
tional safeguards  against  oppression  and  injustice  that  must 
Dot  be  abridged  or  compromised. 

By  the  Court.  The  judgment  of  the  circuit  court  is 
reversed,  and  the  cause  remanded  for  a  new  trial.  The  war- 
den of  the  state  prison  at  Waupun  will  deliver  the  prisoner 
to  thesheritf  of  Asliland  county,  to  be  held  in  custody  by  him 
until  he  is  discharged  from  such  custody  according  to  law. 

Trial — Jdrors— Incompetency  of  on  Account  of  Bias. — The  right  to 
anbiased  or  nnprejudiced  jurors  is  an  inseparable  and  inalienable  part  of  the 
right  of  trial  by  jury:  Extended  notes  to  Commonwealth  v.  Broum,  9  Am.  St 
Rep.  744,  and  Smith  v.  Eames,  36  Am.  Dec.  521,  where  the  subject  is  folly 
treated. 

Trial — Right  of  Accused  to  Bb  Present. — A  prisoner  accused  of  felony 
must  be  arraigned  and  plead  in  person;  and  in  all  subsequent  proceedings 
he  must  appear  in  person,  and  not  by  attorney:  Syerry  v.  Commonwealthf  9 
Leigh,  623;  33  Am.  Dec.  261;  Sveed  v.  State,  5  Ark.  431;  41  Am.  Dec.  102, 
and  note;  Hill  v.  State,  17  Wis.  675;  86  Am.  Dec.  736,  and  note;  Younger  v. 
State,  2  W.  Va.  679;  98  Am.  Dec.  791;  State  v.  Kelly,  97  N.  C.  404;  2  Am. 
St.  Rep.  299,  and  note;  State  v.  Hughes,  2  Ala.  102;  36  Am.  Dec.  411.  See, 
also  the  extended  notes  to  Warren  v.  State,  68  Am.  Dec.  219,  and  Fight  y. 
State,  28  Am.  Dec.  629. 
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Libel— Written  Slander  Upon  Business. — A  letter  written  by  one  of  two 
dealers  advising  a  shipper  to  look  out  for  the  other  dealer  "that  you 
are  shipping  milk  or  cream  to,  unless  yon  have  surety  for  your  goods, 
as  he  does  not  pay  any  of  his  shippers  any  thing,  and  he  sells  the  milk 
and  cream  for  about  what  it  costs  him,  and  the  shippers  are  the  losers," 
tends  directly  to  prejudice  such  dealer  in  bis  trade  and  business,  and  is 
libelous  per  ae. 

Libel — Privileged  Communication — 'Written  Slander  Upon  Business. — 
A  letter  voluntarily  written  by  one  of  two  rival  dealers  acting  from 
motives  of  personal  gain  to  be  secured  through  the  injury  of  his  rival, 
warning  a  shipper  against  sending  goods  to  such  rival,  as  he  does  not 
pay  for  them,  is  not  a  privileged  communication,  and  a  mere  belief  in 
the  truth  of  the  statements  contained  therein,  without  good  cause  for 
such  belief,  is  no  defense  to  an  action  for  libel. 

Libel — Damages. — A  verdict  for  damages  in  an  action  for  libel,  though 
large,  is  not  subject  to  change  on  appeal  unless  it  is  so  excessive  as  to 
create  the  belief  that  the  jury  were  misled  either  by  passion,  prejudice, 
or  ignorance,  and  that  the  court  abused  its  discretion  in  allowing  tfa« 
▼erdict  to  stand. 


June,  1893.]  Brown  v.  Vannaman.  861 

Libel  based  upon  the  following  letter: 

Office  of 

Hutchinson's  Milk  Depot, 

516  Grand  Avenue. 

Milwaukee,  May  13,  1891. 
C.  B.  Lichtke,  Lannon,  Wis., 

Dear  Sir:  I  would  advise  you  to  look  out  for  the  man 
Brown  that  you  are  shipping  milk  or  cream  to,  unless  you 
have  surety  for  your  goods,  as  he  does  not  pay  any  of  his  ship- 
pers any  thing,  and  he  sells  the  milk  and  cream  for  about 
wliat  it  costs  him,  and  the  shippers  are  the  losers.  I  know  two 
men  he  owes  over  one  hundred  dollars  apiece.  Stop  and  see 
me  when  you  come  to  Milwaukee,  and  I  will  give  you  all  the 
information  you  want.  Stop  at  516  Grand  Avenue  and  ask 
for  me.  Yours  truly, 

A.  Vannaman. 
Verdict  and  judgment  for  plaintiflf  two  thousand  five  hun- 
dred and  ninety-eight  dollars  and  seventy-seven  cents.     De- 
fendant appealed. 

V.  W.  Seely  and  N.  S.  Murphey,  for  the  appellant. 
Williams  and  May,  for  the  respondent. 

***  Cassoday,  J.  The  plaintiff  and  the  defendant  were 
rivals  in  the  same  business  and  in  the  same  city.  The  mani- 
fest purpose  of  the  letter  of  May  13,  1891,  was  to  induce  the 
person  to  whom  it  was  sent  to  stop  selling  milk  and  cream  to 
the  plaintiff,  and  commence  selling  the  same  to  the  defendant. 
In  other  words,  it  was  a  written  slander  upon  the  plaintiff  in 
his  trade  and  business;  and  as  such  it  tended  directly  to  pre- 
judice the  plaintiflf  therein,  and  hence  was,  within  the  well- 
established  rules  of  law,  libelous  per  se,  though  not  imputing^ 
any  crime:  Gotbehuet  v.  Hubachek,  36  Wis.  515;  Spiering  v. 
Andrae,  45  Wis.  330;  30  Am.  Rep.  744;  Singer  v.  Bender,  64 
Wis.  169;  Muetze  v.  Tuteur,  77  Wis.  236;  20  Am.  St.  Rep.  115. 
It  follows  as  a  necessary  sequence  that  the  exceptions  to  the 
several  portions  of  the  charge  in  harmony  with  the  proposi- 
tion of  law  above  stated  must  be  overruled. 

Error  is  assigned  because,  in  submitting  the  second  ques- 
tion contained  in  the  special  verdict,  the  court  charged  the 
jury  that  "it  is  not  enough  for  the  defendant  to  testify  or  to 
show  to  you  that  he  believed  that  the  statements  made  by 
him  were  true.     He  must  have  bad  good  reason  to  believe 


662  Brown  v.  Vannaman.  [Wisconsin, 

that  the  charges  made  by  him  were  true.  The  mere  asser- 
tion by  him,  under  oath,  that  he  believed  them  to  be  true, 
■witliout  having  good  cause  to  believe  that  they  were  true, 
will  not  exempt  him  from  liability."  The  court  then  sub- 
oiitted  it  to  the  jury  to  determine  whether  the  defendant 
had  good  reason  to  believe  the  statements  contained  in 
his  letter  to  be  true  or  not.  Counsel  contend  that  if  the 
^**  defendant,  at  the  time  of  sending  the  letter  believed  such 
statements  to  be  true,  then  the  communication  was  priv- 
ileged, and  he  assigns  error  because  the  court  refused  to  give 
the  following  instruction:  "I  instruct  you,  as  a  matter  of 
law,  that  if  this  letter  of  May  13,  1891,  was  written  by  the 
defendant,  believing  it  to  be  true,  in  good  faith,  without 
malice,  then  it  was  a  privileged  communication,  and  this 
■action  cannot  be  maintained.  It  is  the  end  of  the  case  if 
you  should  find  that  it  is  a  privileged  communication  under 
the  rule  that  I  have  given  you."  The  instruction  so  requested 
and  refused  seems  to  have  been  copied  almost  literally  from 
one  that  was  given  and  held  not  to  be  error  in  Rude  v.  Nass, 
79  Wis.  326,  24  Am.  St.  Rep.  717.  The  reason  for  such  rul- 
ing in  that  case  was  that  the  communication  there  involved 
was  conditionally  privileged.  This  is  apparent  from  what 
is  tliere  said  to  the  effect  that  counsel  on  both  sides  in  that 
case  agreed  to  the  rule  of  law  as  stated  by  Folger,  C.  J.,  in 
Hamilton  v.  Eno,  81  N.  Y.  122,  "that  it  is  for  the  court  to 
determine  whether  the  subject  matter  to  which  the  alleged 
libel  relates,  the  interest  in  it  of  the  author  of  it,  or  his  rela- 
tions to  it,  are  such  as  to  furnish  an  excuse;  but  that  the 
question  of  good  faith,  belief  in  the  truth  of  the  statement, 
and  the  existence  of  actual  malice,  remain  for  the  jury."  It 
was  there  further  said,  in  behalf  of  this  court,  that  "  under 
this  rule  the  question  whether  the  alleged  libel  was  condi- 
tionally privileged  was  a  mixed  question  of  law  and  fact,  to 
be  submitted  to  the  jury  under  the  charge  of  the  court.  That 
is  what  was  done  in  this  case  ":  Rude  v.  Nass,  79  Wis.  327; 
24  Am.  St.  Rep.  717.  In  the  leading  case  of  Wright  v. 
Woodgate,  2  Cromp.  M.  &  R.  577,  Parke,  B.,  said:  "The 
proper  meaning  of  a  privileged  communication  is  only  this: 
that  the  occasion  on  which  the  communication  was  made 
rebuts  the  inference  prima  facie  arising  from  a  statement  pre- 
judicial to  the  character  of  the  plaintiff,  and  puts  it  upon  him 
to  prove  that  there  was  malice  in  fact — that  the  defendant 
was  **®  actuated  by  motives  of  personal  spite  or  ill-will, 
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independent  of  the  occasion  on  which  the  communicatioa 
was  made."  This  language  was  expressly  sanctioned  by  ^Ir. 
Justice  Daniel  in  White  v.  Nicholls,  3  How.  287,  and  also 
in  a  recent  case  in  the  house  of  lords — Jenoure  v.  Delmzge^ 
(1891)  App.  Cas.  78. 

In  the  case  at  bar  the  trial  court  held  as  a  matter  of  law 
that  the  letter  mentioned  was  not  a  privileged  communica- 
tion, and  we  are  constrained  to  concur  in  such  ruling.  It 
does  not  appear  that  the  defendant  had  any  legitimate  inter- 
est in  the  business  conducted  by  the  plaintiff,  nor  in  the 
purchases  made  by  him  from  the  person  to  whom  the  letter 
was  addressed,  nor  was  he  under  any  obligation  or  duty  to 
make  the  communication,  nor  was  the  communication  made 
in  the  interest  of  the  public  or  good  morals,  but,  on  the  con- 
trary, the  defendant  wrote  and  published  the  letter  as  a  mere 
volunteer,  acting  from  motives  of  personal  gain  to  be  secured 
through  the  injury  of  a  rival  in  business.  It  certainly  does 
not  answer  the  description  of  either  the  second,  third,  or  fourth 
kinds  of  privileged  communications  mentioned  by  Mr.  Justice 
Daniel,  and  held  by  the  supreme  court  of  the  United  States, 
in  the  case  cited.  We  think  it  is  equally  clear  that  it  does 
not  fall  within  the  first  kind  there  defined  as  follows:  "When- 
ever the  author  and  publisher  of  the  alleged  slander  acted  in 
the  bona  fide  discharge  of  a  public  or  private  duty,  legal,  or 
moral,  or  in  the  prosecution  of  his  own  rights  or  interests." 
We  find  no  error  in  the  charge  given,  nor  in  the  instruction 
refused.  Of  course,  a  mere  belief  in  the  absence  of  any  good 
reason  to  so  believe,  as  mentioned  in  the  portion  of  the  charge 
quoted,  would  not  be  available  as  a  defense. 

The  only  doubt  we  have  had  in  this  case  is  whether  we 
should  not  reverse  the  judgment  by  reason  of  the  excessive 
damages  found.  Had  the  trial  court,  in  the  exercise  of  the 
very  large  discretion  vested  in  it  in  such  cases,  set  aside 
***  the  verdict,  and  granted  a  new  trial  unless  the  plaintiff 
remitted  a  portion  of  such  damages,  we  should  have  felt  more 
certain  that  justice  had  been  done  between  the  parties:  Cor' 
coran  v.  Harran,  55  Wis.  125;  Baker  v.  Madison,  62  Wis.  149; 
Murray  v.  Buell,  74  Wis.  17.  But  we  cannot  say  that  the 
damages  found  are  so  excessive  as  to  create  the  belief  that 
the  jury  were  misled  either  by  passion,  prejudice,  or  igno- 
rance, and  that  the  court  abused  its  discretion  in  allowing, 
the  verdict  to  stand;  and  hence,  within  the  adjudications  last 
cited,  we  do  not  feel  authorized  to  reverse  the  judgment  upon 


864  McQuAiD  V.  Ross.  [Wisconsin, 

that  ground.  "Besides,  the  trial  court  has  a  much  broader 
discretion  in  such  matters  tlian  this  court':  Heddles  v. 
Chicago  etc.  Ry.  Co.,  74  Wis.  259. 

Otlier  minor  exceptions,  mentioned  in  the  brief  of  counsel, 
must  be  regarded  as  overruled. 

By  the  Court.     The  judgment  of  the  superior  court  of 
Milwaukee  county  is  affirmed. 
A  motion  for  a  rehearing  was  denied  June  21,  1893. 


Libel— PoBLiCATiONs  Injurious  to  One's  Business. — Written  or  printed 
words  which  are  injurious  to  a  person  in  his  office,  profession,  or  calling,  or 
which  impeach  the  credit  of  any  merchant  or  trader,  are  libelous:  Hayes  v. 
Press  Co.,  127  Pa.  St.  642;  14  Am.  St.  Rep.  874.  and  note.  Language  is 
actionable  which  is  spoken  falsely  and  maliciously  concerning  a  person  in 
his  lawful  business,  which  may,  or  does,  as  a  natural  consequence,  prevent 
him  from  deriving  that  pecuniary  reward  which  probably  otherwise  he 
might  have  obtained:  Missouri  Pac.  Ry.  Co.  v.  Birhmond,  73  Tex.  568;  15 
Am.  St.  Rep.  794,  and  note.  Words  are  libelous  though  they  do  not  defame 
a  man  in  the  ordinary  sense,  if  they  affect  his  business  by  imputing  to  him 
incapacity  or  unfitness  for  its  management:  Moore  v.  Francis,  121  N.  Y.  199; 
18  Am.  St.  Rep.  810. 

Libel — Justification. — Belief  in  the  truth  of  a  libelous  charge  does  not 
justify  its  publication  if  it  is  false  and  injurious  and  not  privileged:  King  v. 
Boot,  4  Wend.  113;  21  Am.  Dec.  102,  and  note;  Edtoards  v.  Han  Jose  Print- 
ing Soc,  99  Cal.  431;  37  Am.  St.  Rep.  70,  and  note;  Moore  v.  Francis,  121 
N.  Y.  199;  18  Am.  St.  Rep.  810  See  the  note  to  Missouri  Pac  Ry.  Co.  v. 
Richmond,  15  Am.  St.  Rep.  802. 

Excessive  Verdicts — SErriNO  Aside.  — When  the  amount  of  a  verdict  is 
such  as  to  shock  a  sense  of  justice,  and  must  have  been  the  result  of  passion 
or  prejudice  on  the  jury,  the  judgment  rendered  in  accordance  with  it  will 
be  reversed  as  excessive:  Western  Union  Tel.  Co.  v.  Houghton,  82  Tex.  561; 
27  Am.  St.  Rep.  918;  Louisville  etc..  R.  R.  Co.  v.  Minogue,  90  Ky.  369;  29  Am. 
St.  Rep.  378,  and  note;  Morgan  v.  Southern  Pac  Co.,  95  Cal.  510;  29  Am. 
St.  Rep.  143,  and  note. 


'  McQdaid  V,  Ross. 

[86  Wisconsin,  492.] 
Bales — Implied  Warranty  that  Animal  Is  Not  Impotent.— If  on  the  sale 
of  a  bull  both  parties  are  alike  destitute  of  knowledge  or  the  means  of 
forming  an  intelligent  judgment  whether  he  is  able  or  not  to  generate 
bis  kind,  and  there  is  no  misrepresentation  or  fraud,  and  no  exprew 
warranty,  no  warranty  is  implied  in  that  respect  merely  because  a  full 
price  is  paid  for  the  animal  for  breeding  purposes,  and  the  seller  knows 
that  he  is  being  parcliased  for  that  purpose. 

W.  J.  Hooper  and  Spensley  and  Mcllhon,  for  the  appellant. 

/.  M.  Smith  and  Orion  and  Oabom,  for  the  respondents. 
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*•*  PiNNEY,  J.  There  is  no  ground  for  contending  that 
the  plaintiff  in  purchasing  the  animal  in  question  eitlier 
asked  the  opinion  or  judgment  of  the  vendors  in  respect  to  its 
procreative  capacity,  nor  is  there  any  reasonable  or  rational 
ground  for  imputing  to  them  any  information  or  knowledge 
on  that  subject  not  possessed  by  the  plaintiff,  although  they 
had  raised  the  bull  and  were  stock  breeders.  The  plaintiff 
saw  and  inspected  the  animal  before  he  made  the  purchase, 
and  it  was  of  the  kind  he  desired  to  purchase.  It  is  a  well- 
understood  principle  of  the  common  law  in  England,  and 
almost  universal  in  this  country,  that  in  sales  of  personal 
property,  in  the  absence  of  express  warranty,  where  the  buyer 
has  an  opportunity  to  inspect  the  commodity  or  thing  sold, 
and  the  seller  is  guilty  of  no  fraud,  and  is  neither  the  manu- 
facturer nor  grower  of  the  thing  ***  he  sells,  the  maxim  caveat 
emptor  applies.  This  is  the  rule  laid  down  in  Benjamin  on 
Sales,  sec.  644;  Barnnrd  v.  Kellogg,  10  Wall.  388;  Jones  v. 
Jmt,  L.  R.  3  Q.  B.  202.  In  Eagan  v.  Call,  34  Pa.  St.  236, 
75  Am.  Dec.  653,  it  was  held  that  where  the  buyer  has  had 
opportunity  of  examining  the  thing  sold  there  is  no  implied 
warranty  by  the  seller  against  latent  defects  unknown  alike 
to  himself  and  to  the  purchaser. 

The  doctrine  of  implied  warranty  appears  to  be  founded  on 
an  actual  or  presumed  knowledge  by  the  vendor,  as  manufac- 
turer, grower,  or  producer,  of  the  qualities  and  fitness  of  the 
thing  sold  for  the  purpose  for  which  it  was  intended  or  is 
desired,  so  far  as  such  knowledge  is  reasonably  attainable. 
The  rule  must  be  held  to  have  a  rational  foundation,  and  to 
be  not  of  a  purely  arbitrary  character.  It  does  not  impute  to 
the  seller  knowledge  as  to  qualities  or  fitness  which  no  human 
foresight  or  skill  can  attain,  and  raise  an  implied  warranty  in 
respect  to  them  when  the  vendor  and  purchaser  are  in  equal 
condition  as  to  means  of  knowledge,  or  the  latter  must  have 
understood  from  the  nature  of  the  case  that  the  information, 
experience,  and  knowledge  of  the  vendor  are  not  superior  to 
his  own.  The  case  we  are  considering  is  not  one  where  the 
buyer  can  be'said  necessarily,  or  at  all,  to  have  trusted  to  the 
judgment  or  skill  of  the  manufacturer,  grower,  producer,  or 
dealer,  instead  of  his  own:  Jones  v.  Just,  L.  R.  3  Q.  B.  202. 
Because  the  defendants  raised  the  bull  they  sold  to  the  plain- 
tiff they  are  not  chargeable  with  any  knowledge,  or  opinion 
even,  in  respect  to  a  matter  beyond  the  reasonable  scope  of 
human   knowledge,  namely,  whether  the  bull  would  provy 
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impotent,  and  to  be  wholly  destitute  of  the  power  of  procreat- 
ing his  kind;  and  hence  the  ground  of  presumed  or  reasonably 
imputed  knowledge  as  a  foundation  in  this  case  of  an  implied 
warranty  wholly  fails. 

.  In  the  case  of  White  v.  Miller,ll  N.  Y.  118,  131,  27  Am. 
Rep.  13,  it  is  said,  in  relation  to  the  case  of  a  manufacturer, 
that  the  rule  ***  of  implied  warranty  "is  based  on  the  pre- 
Bunied  superior  knowledge  of  the  vendor,"  and  that,  in  the 
case  of  a  producer  or  grower  of  seeds,  there  seems  to  be  the 
same  reason  for  implying  a  warranty,  on  a  sale  of  seeds  by 
the  grower,  that  they  are  not  defective  from  improper  culti- 
vation, as  to  imply  a  warranty  of  freedom  of  defects  in  manu- 
facture on  a  sale  by  a  manufacturer  of  the  article  made  by 
him.  "The  grower  of  seeds  must  be  presumed  to  be  cog- 
nizant of  any  omissions  or  negligence  in  cultivation,  whereby 
they  have  been  deteriorated  or  rendered  unfit  for  use";  as, 
in  the  case  cited,  in  relation  to  a  sale  of  cabbage  seed  which 
had  been  crossed  with  other  varieties,  and  rendered  impure 
by  being  raised  in  close  proximity  with  them.  In  Van  Wyck 
V.  Allen,  69  N.  Y.  61,  25  Am.  Rep.  136,  cited  by  appellant's 
counsel,  the  article  sold  was  represented  to  be  of  a  particular 
kind,  when  it  was  not,  and  there  was,  therefore,  an  express 
warranty.  In  Flick  v.  Wetherbee,  20  Wis.  392,  the  decision 
went  not  upon  the  ground  of  implied  warranty,  but  that  the 
defendant  covenanted  to  supply  all  the  seed-corn  for  the 
year's  cultivation,  which,  it  was  held,  required  him  to  furnish 
good  seed-corn,  and  there  was,  besides,  evidence  of  an  express 
warranty.  The  case  of  Scott  v.  Renick,  1  B.  Mon.  63,  35  Am. 
Dec.  177,  in  which  it  was  held  that  the  law  implies  no  war- 
ranty, in  a  sale  of  a  Durham  cow,  that  she  will  prove  suitable 
for  breeding  purposes,  although  the  price  paid  for  her  indi- 
cated that  it  was  for  that  purpose  she  was  bought,  is  in  accord 
with  what  was  said  in  White  v.  Stelloh,  74  Wis.  435,  439,  on 
the  subject  of  implied  warranty  in  a  similar  case:  Barnes  v. 
Burns,  81  Wis.  235. 

If  the  plaintiflf  desired  to  guard  against  loss  ^om  the  con- 
tingency which  occurred,  he  should  have  exacted  an  express 
warranty  as  a  condition  of  his  purchase.  Where,  as  in  this 
case,  both'  parties  were  alike  destitute  of  knowledge  or  the 
means  of  forming  an  intelligent  judgment  whether  the 
bull  would  be  able  or  not  to  generate  his  kind,  and  there  *•' 
was  no  misrepresentation  or  fraud,  and  no  express  warranty, 
we  think  no  warranty  can  be  implied  in  that  respect  merely 
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because  a  full  price  was  paid  for  a  bull  for  breeding  purposes, 
and  the  seller  knew  he  was  being  purchased  for  that  purpose. 
The  plaintiff  was  rightly  nonsuited. 

By  the  Court.  The  judgment  of  the  circuit  court  is 
affirmed.  

Salks — Wabrantt — Whek  Not  Implied.— On  the  sale  of  a  bull  calf  at 
the  age  of  three  months,  apparently  free  from  defects,  and  present  to  the 
view  of  the  purchaser,  it  cannot  be  held  that  his  sterility  existed  at  the  time 
of  hia  sale,  and  that  there  was  an  implied  warranty  that  at  maturity  he 
wouM  possess  the  power  of  procreation:  W/iite  v.  Stdloh,  74  Wis.  435.  The 
law  implies  no  warranty  in  the  sale  of  a  Durham  cow  that  she  will  prove 
suitable  for  breeding  purposes,  although  the  j)rice  paid  for  her  indicates  that 
it  was  for  that  purpose  that  she  was  bought:  Scott  v.  Rtnick,  1  B.  Mon.  63; 
55  Am.  Dec.  177,  and  note.  Upon  the  sale  of  a  live  cow  by  a  farmer  to 
butchers  there  is  no  implied  warranty  that  she  is  fit  for  food,  though  he 
Ivuows  that  they  buy  her  for  that  purpose:  Howard  v.  Emerson,  110  Mass. 
3-20;  14  Am.  Rep.  608;  Bartlett  v.  Hoppock;  34  N.  Y.  118;  88  Am.  Dec.  428, 
and  note.  When  there  is  no  express  warranty,  and  a  vendor  sells  a  thing 
as  sound  which  is  unsound — has  a  latent  defect  unknown  to  him — he  is 
not  answerable  to  the  buyer:  Weetmoreland  v.  Dixon,  4  Hayw.  223;  9  Am. 
Dec.  763,  and  note;  Eagan  v.  Call,  .34  Pa.  St.  23G;  75  Am.  Dec.  653,  and 
note;  Weimer  v.  Clement,  37  Pa.  St.  147;  78  Am.  Dec.  411,  and  note.  No 
warranty  is  implied  from  a  sound  price  on  an  executed  sale  of  a  chattel, 
and  if  there  is  no  fraud  or  express  warranty,  the  buyer  takes  the  risk  of  the 
quality  and  condition  of  the  articles  Moses  v.  Mead,  1  Deuio,  378;  43  Am. 
Dec.  676,  and  note;  Johnston  v.  Cope,  3  Har.  &  J.  89;  5  Am.  Dec.  423;  Dean 
V.  Mason,  4  Conn.  428;  10  Am.  Dec.  162,  and  note.  The  doctrine  of  the 
principal  case  will  be  found  discussed  in  the  extended  notes  to  Emerson  r. 
Brigham,  6  Am.  Dec.  113;  Fairbank  Canning  Co.  v.  Melzger,  16  Am.  St.  Rep. 
758;  and  the  note  to  Bexier  v.  Bast,  11  Am.  St.  Rep.  879. 
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186  Wisconsin,  687.) 

JUDOMtMTS— OrDBB  FoB  IK    DiVORCK   PROCEEDINGS— RlTROACnyi  ErTBOT 

or. — An  order  for  judgment  in  dirorce  proceedings  does  not  affect  the 
ttatua  of  the  parties,  nor  render  them  capable  of  contracting  marriage 
with  third  persons;  and  the  judgment,  when  afterwards  entered,  cannot 
operate  to  make  an  act  of  sexual  intercourse  adultery  which  was  not  a 
crime  when  committed,  or  if  then  a  crime,  to  make  it  one  of  »  higher 
grade. 

/.  M.  Clancey,  cuiislant  attorney  general,  for  the  state. 

0.  E.  Sutherland  and  J.  J.  Dick,  for  the  defendant 

*•'  Lyon,  C.  J.     The  defendant  was  tried  in  the  municipal 
court  of  Milwaukee  county  on  an  information  charging  him 
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with  the  crime  of  adultery  with  one  Louise  Gray,  and  was  con- 
victed. To  sustain  the  conviction,  it  was  esseiitial  that  the 
defendant  sliould  have  been  a  married  miiu  when  the  alleged 
offense  was  committed.  It  is  charged  in  the  infornjation  that 
he  was  then  the  lawful  husband  of  Letitia  Eaton,  and  it  was 
proved  on  the  trial  that  before  the  alleged  adultery  was  com- 
mitted a  marriage  ceremony  was  performed  between  him  and 
one  Letitia  Pfieger.  It  was  also  proved  that  said  Letitia  had 
theretofore  lawfully  intermarried  with  one  Joseph  Pfleger, 
who  is  still  living,  and  had  commenced  and  prosecuted  an 
action  for  a  divorce  against  said  Joseph  in  the  superior  court 
of  Milwaukee  county.  *®®  That  action  was  tried,  and  the 
court  filed  findings  of  fact  sustaining  her  cause  of  action,  and 
ordered  that  a  judgment  of  divorce  and  for  alimony  be  entered 
accordingly.  No  judgment  was  entered  upon  such  findings 
and  order  until  more  than  two  and  one-half  years  later,  when 
judgment  was  entered  as  of  the  date  of  such  findings  and 
order.  Before  such  judgment  was  entered,  the  attempted 
intermarriage  between  defendant  and  Letitia  occurred. 

The  judge  of  the  municipal  court  has  duly  reported  the 
case  to  this  court  for  its  decision  upon  the  following  question: 
"Was  Letitia  Pfleger  capable  of  contracting  marriage  with 
the  defendant  at  the  time  the  ceremony  was  performed?" 
The  question  must  be  answered  in  the  negative.  An  order 
for  judgment  is  not  a  judgment.  Notwithstanding  the  order 
in  the  Pfleger  divorce  case,  the  parties  continued  to  be  hus- 
band and  wife  for  the  two  and  one-half  years  and  more  which 
intervened  after  the  order  was  made,  and  before  the  judgment 
was  actually  entered  pursuant  thereto.  If,  for  any  purpose, 
the  judgment  of  divorce,  when  entered,  took  effect  from  the 
date  of  the  order  therefor  (a  proposition  not  here  determined), 
it  could  not  operate  to  make  an  act  a  crime  which  was  not  a 
crime  when  committed,  or,  if  then  a  crime  of  one  grade,  to 
make  it  a  crime  of  a  higher  grade.  To  hold  otherwise  would 
be  to  violate  the  most  fundamental  principles  of  law  estab- 
lished  for  the  protection  of  persons  charged  with  crime.  It 
is  unnecessary  to  cite  authorities  in  support  of,  or  to  argue,  so 
plain  a  proposition. 

By  the  Court,  The  question  submitted  for  our  decision  is 
answered  in  the  negative,  and  the  municipal  court  advised  to 
arrest  judgment  and  discharge  the  defendant.  It  will  be  so 
certified  to  that  court. 
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Mabriagk  and  Divorce— Effect  of  Judgment  Fob  Divokcb,  Whether 
Retroactive. — A  decree  of  divorce  does  not  relate  back,  bat  takes  efiFect 
only  from  the  date  of  the  judgment:  Alt  v.  Banholzer,  39  Minn.  511;  12  Am. 
St.  Rep.  681,  and  note;  Van  Clea/y.  Bwna,  118  N.  Y.  549;  16  Am.  St.  Rep. 
782.  and  note.  A  judgment  of  divorce  becomes  effective  at  the  time  of  it: 
rendition,  although  it  is  not  entered  by  the  clerk  until  a  subsequent  dates 
Entat*.  of  Cook,  77  Cal.  220;  11  Am.  St.  Rep.  267,  and  note;  BttaU  qf  Neuh 
man,  76  Cal.  213;  7  Am.  St.  Rep,  146. 


Smith  v.  Schreiner. 

[86  Wisconsin,  19.] 
Judgments — Appeal — Estoppel. — A  mere  appeal  does  not  affect  a  judgment 
as  a  bar  to  another  action. 

Bushnell  and  Watkins^  for  the  appellant. 
Carter  and  Burns,  for  the  respondent. 

*®  Orton,  J.  Dr.  Jehiel  H.  Hyde  executed  his  last  will 
and  testament  November  20,  and  died  December  7,  1869,  in 
Grant  county,  this  state.  The  will  was  duly  probated,  and 
one  Addison  Burr,  named  as  executor  in  the  will,  was  duly 
appointed,  and  njade  his  final  settlement  in  January,  1870, 
and  there  remained  in  his  hands,  after  payment  of  all  the 
debts,  the  sum  of  seven  thousand  three  hundred  and  thirteen 
dollars  and  sixty-one  cents,  which  amount,  by  the  order  of  the 
county  court,  was  paid  over  to  Mrs.  Sarah  Hyde,  the  widow 
of  the  testator,  according  to  the  will. 

By  the  will  all  of  the  estate  of  the  testator,  real  and  per- 
sonal, was  devised  and  bequeathed  to  his  wife,  the  said 
Sarah,  "  to  have  and  to  hold  during  her  natural  life,  unless 
she  should  again  marry,  in  which  case  she  shall  forfeit  all 
right  to  the  personal  estate  that  may  remain,  and  all  right  ** 
to  the  real  estate  or  the  proceeds  thereof.  The  personal  estate, 
before  such  remarriage,  she  may  dispose  of  as  her  necessities 
may  require,  or  as  her  judgment  may  dictate  to  be  right  and 
expedient."  She  was  authorized  and  empowered  to  sell  and 
convey  the  homestead,  and  have  the  use  of  the  proceeds  dur- 
ing her  natural  life.  "  On  her  remarriage  or  death  all  the 
personal  estate  that  may  remain  unexpended,  and  all  the  real 
estate  or  proceeds  thereof,  shall  be  equally  divided  among  the 
children  of  the  testator's  brother  of  full  blood."  There  was 
a  bequest  or  legacy  of  six  hundred  dollars  to  the  plaintiff, 
Julia  Smitii,  wife  of  Dr.  C.  Stoddard  Smith,  to  be  paid  at  the 
time  of  the  ilnul  distribution  of  the  estate. 
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It  appears  that  said  Sarah  Hyde,  the  widow  of  the  testator, 
before  her  decease,  disposed  of  nearly,  or  quite  all,  of  the  per- 
sonal estate  which  came  to  her  hands  under  the  will,  to  the 
said  Julia  Smith,  the  said  plaintiff,  and  to  her  husband,  the 
said  Dr.  C.  Stoddard  Smith,  of  the  value  of  five  or  six  thou- 
sand dollars.  The  appellant,  as  the  administrator  of  the 
estate  de  bonis  non,  brought  suit  in  equity  against  the  said 
Julia  and  C.  Stoddard  Smith  in  the  circuit  court  of  the 
United  States,  for  the  northern  district  of  the  state  of  Illinois, 
about  May  17,  1886,  for  the  purpose  of  compelling  them  to 
account  for  such  part  of  the  estate  as  came  to  their  hands  by 
and  through  the  said  Sarah  Hyde  as  aforesaid,  and  pay  the 
same  over  to  him  as  administrator  de  bonis  non  of  said  estate. 
On  the  final  hearing  of  said  buit  said  court  dismissed  the 
complaint  therein  on  its  merits,  for  want  of  equity,  and  said 
judgment  still  remains  unreversed  on  the  records  of  said 
court.  It  was  held  in  said  suit  that  the  above  clause  of  the 
will  clothed  Mrs.  Sarah  Hyde,  the  said  widow  of  the  testator, 
with  the  full  power  of  disposition  of  the  personal  estate,  and 
that  such  disposition  thereof  by  her,  in  her  lifetime,  to  the 
said  Julia  Smith  and  her  husband,  was  absolute  and  binding 
on  the  residuary  legatees.  The  said  administrator  de  boniat 
non  **  thereupon  appealed  from  said  judgment  to  the 
supreme  court  of  the  United  States,  where  said  appeal  Ib 
still  pending,  and  no  supersedeas  was  granted  thereon. 

This  action  is  brought  by  the  said  Julia  Smith  to  recover 
her  said  legacy  of  six  hundred  dollars,  and  the  said  admin- 
istrator de  bonis  non  has  answered,  setting  up  that  the  plain- 
tiflF  has  already  in  her  hands  said  five  or  six  thousand  dollars 
she  received  from  the  said  Mrs.  Sarah  Hyde  as  aforesaid,  as 
a  part  of  said  estate,  which  should  be  applied  to  the  full  pay- 
ment of  said  legacy.  The  plaintiff  sets  up  the  said  judg- 
ment in  bar  of  this  defense  as  res  adjudicata  of  the  same 
matter  and  between  the  same  parties;  and  the  circuit  court 
so  held,  and  rendered  judgment  against  the  appellant  for 
said  six  hundred  dollars,  less  fifty-nine  dollars  and  twenty- 
five  cents  already  paid,  with  interest  from  October  1,  1889, 

The  main  question  on  this  appeal  is  therefore  whether  said 
judgment  is  a  bar,  notwithstanding  said  appeal.  This  ques- 
tion has  not  been  directly  decided  by  this  court.  Neuman  v. 
State,  76  Wis.  112,  seems,  however,  to  decide  the  principle. 
Proceedings  were  taken  before  the  village  board  to  revoke 
the  license  of  Xeuman  to  sell  liquors  in  the  village  of  Bloom- 
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ington.  The  board  entered  an  order  revoking  his  license. 
He  took  the  case  to  the  circuit  court  on  certiorari,  and  the 
circuit  court  afiBrmed  the  order.  He  then  appealed  from 
that  judgment  to  this  court,  and  while  the  appeal  was  pend- 
ing he  was  prosecuted  for  selling  liquor  without  license  dur- 
ing the  time  of  his  license  if  it  had  not  been  revoked;  and 
the  question  was  whether  the  order  of  the  board  did  not  con- 
tinue in  force,  so  as  to  make  such  selling  illegal,  notwith- 
standing the  certiorari  and  the  appeal,  and  this  court  held 
that  it  did,  and  that  his  conviction  was  legal.  The  order  of 
the  board  was  in  the  nature  of  a  final  judgment,  and  con- 
tinued in  force  after  a  certiorari  to  the  circuit  court,  and 
after  an  appeal  to  this  court  from  the  judgment  of  the  circuit 
court  aflBrming  the  order  of  the  *'  board.  If  this  case  was 
correctly  decided,  and  as  long  as  it  remains  the  law  of  that 
case,  it  is  difficult  to  see  how  this  court  can  hold  that  an 
appeal  from  any  final  judgment  affects  the  force  and  con- 
clusiveness of  the  judgment  as  res  adjudicata  and  as  a  bar  to 
another  action,  for  the  principle  appears  to  be  precisely  the 
same  in  both  cases.  What  would  be  the  efl'ect  upon  the 
judgment  if  a  supersedeas  or  stay  of  proceedings  had  been 
granted  we  need  not  inquire,  for  there  was  neither  in  this 
case. 

In  many  of  the  states,  and  perhaps  in  most,  it  is  held  that 
an  appeal  destroys  the  efl'ect  of  a  judgment  as  res  adjudicata, 
and,  while  pending,  the  judgment  cannot  be  pleaded  in  bar  to 
another  action  for  the  same  cause  between  the  same  parties. 
The  learned  counsel  of  the  appellant  cite  many  of  these  cases. 
But  on  the  other  hand,  in  many  of  the  states  the  courts  of 
equal  credit  and  respectability  hold  otherwise,  and  we  think 
with  better  reason.  In  2  Black  on  Judgments,  section  685,- the 
learned  author  says:  "Reasonable  as  this  view  appears,  it 
must  be  admitted  that  it  is  opposed  by  a  settled  line  of  deci- 
sions in  numerous  otiier  states."  "In  the  federal  practice  a 
writ  of  error  to  the  circuit  court  does  not  have  the  eflect, 
pending  the  proceedings,  to  suspend  the  operation  of  the 
judgment  as  a  bar  or  estoppel":  2  Black  on  Judgments,  sec. 
510,  citing  Oregonian  Ry.  Co.  v.  Oregon  Ry.  &  Nav.  Co.,  27 
Fed.  Rep.  277.  This  being  a  judgment  of  a  federal  court, 
this  practice  should  have  weight  in  deciding  its  efl'ect  after 
an  appeal. 

In  New  York,  by  repeated  decisions,  an  appeal  does  not 
affect  the  judgnient  as  an  estoppel:  Parkhurst  v.  Berdell,  110 
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N.  Y.  386;  6  Am.  St.  Rep.  384;  Sage  v.  Harpending,  49  Barb. 
166.  Such  is  the  settled  doctrine  in  Indiana:  Burton  v. 
Burton^  28  Ind.  342,  and  many  other  cases.  See,  also,  Young 
y.Brehe,  19  Nev.  379;  3  Am.  St.  Rep.  892;  Bank  of  North 
America  r.  Wheeler,  28  Conn.  433;  73  Am.  Dec.  683;  Faber  v. 
Hovey,  117  Mass.  107;  19  Am.  Rep.  398;  Planters'  Bank  v. 
Calvit,  3  Smedes  &  M.  143;  41  Am.  Dec.  616;  Scheible  v.Slagle, 
89  Ind.  328;  Alien  v.  Mayor,  »*  9  Ga.  286;  Paine  v.  Schenec- 
tady Ins.  Co.,  11  R.  I.  411;  Cloud  v.  Wiley,  29  Ark.  80.  Suffice 
it  to  say  that  in  very  many  of  the  leading  states  this  is  the 
settled  doctrine;  and  Mr.  Freeman  (Freeman  on  Judgments, 
sec.  328)  seems  to  think  that  is  the  prevailing  doctrine  of 
the  courts,  and  that  the  cases  which  hold  otherwise  are  excep- 
tional. Many  of  the  cases  which  seem  to  hold  otherwise  are 
in  admiralty,  or  on  orders,  or  depending  on  statutes.  There 
is  a  strong  reason  in  favor  of  the  rule,  in  order  to  discourage 
or  prevent  a  multiplicity  of  actions  between  the  parties  for 
the  same  cause  wherever  possible.  ^^Nemo  debet  bis  vexari  pro 
xma  et  eadem  causa."  There  is  no  good  reason  why  a  mere 
appeal  from  the  judgment  should  suspend  the  operation  of 
this  rule.  The  party  should  await  the  result  in  the  tribunal 
he  has  selected,  before  vexing  his  adversary  with  other  suits 
for  the  same  cause.  By  any  other  rule,  judgments  in  the 
same  controversy,  and  appeals  thereon,  may  be  numberless. 
We  prefer  to  hold,  therefore,  that  a  mere  appeal  does  not 
affect  the  judgment  as  a  bar  to  another  action,  sustained  as 
it  is  by  reason  and  such  respectable  authorities.  This  hold- 
ing disposes  of  all  the  matters  in  defense  of  the  action,  with- 
out which  the  plaintiff  was  entitled  to  recover.  The  circuit 
court  properly  found  that  the  defendant,  as  administrator  de 
bonis  non,  has  in  his  hands  twelve  hundred  dollars,  money 
belonging  to  said  estate,  and  that  there  is  no  reason  why 
a  division  of  the  estate  should  not  be  made  among  the  chil- 
dren of  the  testator's  brother  according  to  the  will. 

By  the  Court.  The  judgment  of  the  circuit  court  is 
affirmed.  

Judgments — Appeai, — Estoppkl. — The  California  doctrine  is  that  a  judg- 
ment from  which  a  right  of  appeal  exists  cannot  support  a  plea  of  res 
judicata:  Brovm  r.  Camphfll,  100  Cal.  635;  38  Am.  St.  Rep.  314;  and 
N»ftvjer  V.  Oitgg,  99  Cal.  83;  37  Am.  St.  Rep.  23.  But  see  the  extended 
note  to  the  latter  case,  where  this  subject  is  discussed  at  length,  and  in 
which  the  doctrine  of  the  principal  case  is  sustained,  and  that  of  the  Cali- 
fornia cases  denounced. 
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SOHILTZ    V.    ROBNITZ. 
[86  Wisconsin,  31.] 
Adoptiok — Eftbot  ov. — A  statutory  proceeding  of  adoption,  not  according 
to  the  course  of  the  common  law,  when  legally  conducted,  utterly  ter* 
minatea  all  relations  between  the  minor  and  his  legitimate  parents. 
Adoption — Noticb  to  Parent. — An  order  of  adoption  based  on  the  aban- 
donment of  a  minor  child  by  his  parent,  ia  not  conclusive  against  tha 
latter  if  issaed  without  notice  to  him  of  the  proceeding,  and  an  oppor- 
tunity given  to  defend  against  them. 

Action  by  plaintifiF  to  recover  damages  for  being  deprived 
of  the  services  of  his  minor  daughter,  and  for  the  alienation  of 
her  affections  from  him.  Plaintiff  appealed  from  a  judgment 
dismissing  his  complaint. 

0.  W.  Foster,  for  the  appellant. 

Simon  Gillen,  for  the  respondent. 

■''  PiNNEY,  J.  It  is  not  disputed  but  that  a  father  has 
dominion,  by  right,  over  his  minor  children,  nor  that  such 
primary  right  may  be  lost  or  forfeited  by  him  by  abandon- 
ment, neglect,  or  abuse.  The  right  of  the  parent  is  not  abso- 
lute and  unconditional.  The  necessities  and  well-being  of 
the  social  state  enter  so  largely  into  the  question  of  the  domin- 
ion and  control  of  the  parent  over  his  child  that,  in  the  inter- 
est of  society  and  the  physical  and  moral  necessities  of  the 
child,  the  entire  subject  is  one  of  appropriate  legislation, 
providing  in  what  manner  the  parent  may  be  deprived  or 
restrained  in  the  exercise  of  his  natural  rights  by  reason 
of  neglect,  abandonment,  or  abuse.  All  this  is  well  estab- 
lished by  approved  text-writers  and  numerous  adjudications: 
Sciiouler  on  Domestic  Relations,  sec.  248;  Milwaukee  Industrial 
Scfmnl  V.  Milwaukee  County,  40  VVis.  328;  22  Am.  Rep.  702; 
Sheers  v.  Stein,  75  Wis.  44;  Petition  of  Ferrier,  103  111.  367; 
42  Am.  Rep.  10;  Cincinnati  House  of  Refuge  v.  Ryan,  37  Ohio 
St.  197;  Farnham  v.  Pierce,  141  Mass.  203;  55  Am.  Rep.  452; 
Clark  V.  Bayer,  32  Ohio  St.  299;  30  Am.  Rep.  593.  The  prin- 
ciple stated  in  these  cases  finds  expression  in  the  provision 
of  our  statute  (sec.  3964)  that  "the  father  of  the  minor,  if 
living,  and  in  case  of  his  death,  the  mother,  while  she  remains 
unmarried,  being  themselves  respectively  competent  to  trans- 
act their  own  business,  and  not  otherwise  unsuitable,  shall  be 
entitled  to  the  care  and  custody  of  the  person  of  the  minor." 
The  state  intervenes  only  upon  the  destitution  and  necessity 
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of  the  child,  and  in  all  cases  of  controverted  right  to  its  cus- 
tody its  welfare  is  a  matter  of  primary  consideration. 

•®  Questions  in  relation  to  the  care  and  custody  of  minor 
children,  by  reason  of  their  being  neglected,  or  for  other  cause, 
whereby  they  are  committed  to  industrial  schools  or  houses  of 
refuge,  or  other  like  institutions,  where  the  interference  with 
parental  custody  is  temporary  merely,  and  which  do  not 
change  the  status  or  adjudicate  finally  upon  the  right  of  the 
parent  to  its  custody,  are  materially  different  from  the  proceed- 
ing under  consideration.  In  the  case  of  Milwaukee  Industrial 
School  V.  Milwaukee  County,  40  Wis.  339,  22  Am.  Rep.  702,  it  was 
said  that  the  statute  in  that  case  "  operates,  so  to  speak,  upon 
the  child  in  personam,  without  citing  the  parent  or  guardian 
by  the  proceeding  or  by  the  commitment.  It  appears  to  us 
quite  obvious,  upon  familiar  principles,  that  the  parent  or 
guardian  is  not  precluded  by  the  commitment  from  asserting 
any  right  to  the  custody  and  care  of  the  child  which  he  may 
afterwards  be  able  to  establish The  commitment  dur- 
ing minority  binds  the  child  only,  not  the  parent  or  guardian, 
when  competent  to  fulfill  towards  the  child  the  duties  assumed 
by  the  state."  But  the  proceeding  by  adoption  here  in  ques- 
tion is  a  mere  statutory  proceeding  not  according  to  the  course 
of  the  common  law,  and,  when  legally  conducted,  has  a  much 
broader  scope,  and  utterly  terminates  all  relations  between 
the  minor  and  his  legitimate  parents.  "A  child  so  adopted 
shall  be  deemed,  for  the  purposes  of  inheritance  and  succession 
by  such  child,  custody  of  the  person,  and  right  of  obedience 
by  such  parents  by  adoption,  and  all  other  legal  consequences 
and  incidents  of  the  natural  relation  of  parents  and  children, 
the  same  to  all  intents  and  purposes  as  if  such  child  had 
been  born  in  lawful  wedlock  of  such  parents  by  adoption. 
....  The  natural  parents  of  such  child  shall  be  deprived  by 
such  order  of  adoption  of  all  legal  rights  whatsoever  respect- 
ing such  child,  and  such  child  shall  be  freed  from  all  legal 
obligations  of  maintenance  and  obedience  to  such  natural 
parents":  Rev.  Stats.,  sec.  4024.  The  statute  (sec.  »»  4022) 
requires  that  such  order  shall  be  made  upon  petition,  and 
shall  not  "be  made  without  the  written  consent  of  the  living 
parents  of  such  child,  unless  the  court  shall  find  that  one  of 
the  parents  has  abandoned  the  child  or  gone  to  parts  unknown, 
when  such  consent  may  be  given  by  the  parent,  if  any,  having 
the  care  of  the  child.  In  case  where  neither  of  the  parents  is 
living,  or,  if  living,  h:ve  abandoned  the  child,  such  consent 
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may  be  given  by  the  guardian  of  such  childj  if  any.  If  such 
child  has  no  guardian,  such  consent  may  be  given  by  any  of 
the  next  of  kin  of  such  child,  or,  in  the  discretion  of  the  court^ 
by  some  suitable  person  to  be  appointed  by  the  court."  The 
order  is  required  to  recite  the  facts  of  the  case,  and  to  declare 
that  from  and  after  its  date  such  child  shall  be  deemed,  to- 
all  intents  and  purposes,  the  child  of  the  petitioners;  and  by 
Buch  order  the  name  of  such  child  may  be  changed  to  that  of 
Buch  parents  by  adoption,  and  the  statute  gives  the  order  the 
effect  already  stated. 

The  proceedings  and  order  of  adoption  relied  on  by  the 
defendant  do  not  recite  or  show  any  consent  of  either  the 
parents  of  the  child,  Mary  Schiltz,  or  by  any  of  her  next  of 
kin  or  her  guardian,  to  such  adoption,  but  of  Jacob  Imig, 
"duly  appointed  by  the  court  for  that  purpose";  but  the 
proceedings  recite  that  the  plaintiff  had  abandoned  her,  and 
that  her  mother  was  dead.  There  is  nothing  whatever  to 
show  that  any  notice  was  ever  given  to  the  plaintiff  to  ap- 
pear and  defend  against  the  application,  or  assert  his  natural 
rights,  or  that  he  appeared  at  the  hearing;  but  the  inference 
from  the  record  is  quite  to  the  contrary.  Although  it  is  too 
well  settled  to  admit  of  dispute  that  the  father  can  recover 
for  the  loss  of  the  services  of  his  minor  child,  against  any  one 
causing  such  loss  {Rooney  v.  Milwaukee  Chair  Co.y  65  Wis. 
397),  the  proceeding  in  question  was  held  by  the  court  conclu- 
sive evidence,  by  judicial  decision,  that  he  had  abandoned  his 
daughter  Mary,  and  that  by  virtue  *•  of  the  alleged  order  of 
adoption  he  had  been  lawfully  deprived  of  the  right  to  her 
services,  of  all  legal  rights  whatsoever  respecting  her,  and 
that  she  was  free  from  all  natural  filial  relations  to  her  father^ 
although  he  had  had  no  notice  of  the  charge,  or  time  and  place 
of  hearing,  and  no  opportunity  whatever  to  defend  against  it, 
and  although  he  had  been  condemned  without  a  hearing,  and 
denied  the  charge  of  abandonment  in  his  complaint  in  this 
action.  The  circuit  court  held  the  charge  of  abandonment 
conclusively  established  by  the  order  of  adoption,  and  dis- 
missed his  complaint. 

The  contention  that  the  county  court  could,  without  notice 
to  the  plaintiff,  or  opportunity  to  him  to  defend  against  the 
charge  of  abandonment,  grant  an  order  depriving  the  plain- 
tiff of  his  most  sacred  natural  rights  in  respect  to  his  child,  sa 
jealously  guarded  and  protected  by  the  laws,  offends  against 
all  our  ideas  respecting  the  administration  of  justice,  and  m 
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opposed  to  the  principles  which  lie  at  the  foundation  of  all 
judicial  systems  not  essentially  despotic  in  their  character 
and  methods  of  procedure.  It  is  provided  by  the  fourteenth 
amendment  to  the  constitution  of  the  United  States  that 
**no  state  shall  ....  deprive  any  person  of  life,  liberty, 
or  property  without  due  process  of  law."  Due  process  of 
law,  as  applied  to  judicial  proceedings,  includes  a  charge 
before  some  judicial  tribunal,  and  notice  to  the  party  in  some 
form,  either  actual  or  constructive,  and  an  opportunity  to 
appear  and  produce  evidence  in  his  defense,  and  be  heard 
by  himself  or  counsel.  To  proceed  to  adjudicate  in  the 
absence  of  notice  to  the  party  "  would  be  contrary  to  the 
first  principles  of  the  social  compact,  and  of  the  right  of 
administration  of  justice":  McVeigh  v.  United  States,  11 
Wall.  267.  In  Windsor  v.  McVeigh,  93  U.  S.  277,  it  is  held 
that  "  whenever  one  is  assailed  in  his  person  or  his  prop- 
erty, there  he  may  defend;  for  the  liability  and  the  right 
are  inseparable.  This  is  a  principle  of  natural  justice, 
**  recognized  as  such  by  the  common  intelligence  and 
conscience  of  all  nations.  A  sentence  of  the  court  pro- 
nounced against  a  party  without  hearing  him  or  giving  him 
an  opportunity  to  be  heard,  is  not  a  judicial  determination  of 
his  rights,  and  is  not  entitled  to  respect  in  any  other  tribunal. 
That  there  must  be  notice  to  the  party  of  some  kind,  actual 
or  constructive,  to  a  valid  judgment  affecting  his  rights,  is 
admitted.  Until  notice  is  given  the  court  has  no  jurisdiction 
in  any  case  to  proceed  to  judgment,  whatever  its  authority 
may  be,  by  the  law  of  its  organization,  over  the  subject 
matter."  These  are  familiar  principles,  existing  before, 
and  secured  by  the  fourteenth  amendment,  and  they  are  sus- 
tained by  a  vast  number  of  adjudicated  cases,  and  a  wealth  of 
argument  and  illustration  with  which  it  is  not  necessary  to 
«xtend  a  judicial  opinion.  The  cases  all  hold  a  consistent 
rule  on  this  fundamental  point.  The  paramount  law  of  the 
land  condemns  the  proceeding  here  in  question,  and  it  is 
impossible  to  justify  or  sustain  it.  We  have  not  been  referred 
to  a  single  adjudicated  case  which  holds  that  such  an  order 
as  this  is  valid,  as  against  the  claim  of  the  natural  father  to 
the  servicf.'s  of  his  minor  child,  or  as  affording  any  evidence 
that  he  has  abandoned  it  Certainly,  nothing  is  gained  by 
€aying  that  the  proceeding  is  one  quasi  in  rem,  for  in  all  such 
notice  to  the  party  to  be  affected  and  bound,  either  actual  or 
constructive,  is  absolutely  essential.     Nor  is  it  material  that 
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the  order  may  be  set  aside  on  petition,  appeal,  or  certiorari. 
The  fact  still  remains  that,  as  to  the  father,  the  order  is  a  mere 
nullity,  and  may  be  disregarded  as  such  whenever  and  wherever 
it  comes  in  question  as  against  him  or  as  affecting  his  rights. 
But  the  order  in  question  may  well  be  held  valid  as  against 
the  minor  child,  as  in  the  case  of  the  commitment  to  the 
industrial  school  of  Milwaukee:  Milwattkee  Industrial  School 
V.  Milwaukee  Co.,  40  Wis.  328;  22  Am.  Rep.  702.  The  judg- 
ments and  decisions  of  a  judicial  tribunal  are  conclusive  and 
secure  against  collateral  **  attack  only  when  the  tribunal 
rendering  them  had  jurisdiction  of  the  subject  matter  and  of 
the  parties  to  be  aflfected  by  them.  By  reason  of  the  want  of 
jurisdiction  of  the  person  of  the  plaintiff,  the  proceeding  in 
question  established  nothing  as  against  him,  and  is  no  evi- 
dence that  he  abandoned  his  child.  That  question  remains 
open,  therefore,  for  trial  upon  the  issue  tendered  by  the  com- 
plaint. No  other  point  was  raised  or  discussed,  and  it  follows 
that  the  judgment  of  the  circuit  court  dismissing  the  plaintiff's 
complaint  is  erroneous,  and  must  be  reversed. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 


Adoption:  For  a  full  discussion  of  this  snbject,  see  Van  Matrt  t.  Sankey, 
148  111.  536;  ante,  p.  196,  and  extended  note. 


Hart  v.  Citizens'  Insurance  Company. 

[86  Wisconsin,  77.) 

LfSDBAMCB — Limitation  of  Action  on  Policy. — A  provision  in  an  insurance 
policy  that  no  action  shall  be  sustained  to  recover  a  claim  thereunder 
"unless  commenced  within  twelve  months  next  after  the  fire,"  limits 
the  time  witliin  wlii^h  such  action  may  1»  commenced  to  twelve  months 
from  the  date  of  the  fire,  and  not  from  the  time  when  liability  is  fixed 
and  a  right  of  action  accrues  to  the  insured. 

Imsdrance — Application  of  Stattte. — A  provision  in  an  insurance  policy 
that  no  action  shall  be  sustained  thereon  "unless  commenced  within 
twelve  months  next  after  the  fire,"  is  not  affected  by  a  statute  providing 
that  no  insurance  policy  shall  contain  a  provision  that  uo  action  shall 
be  brought  thereon. 

Reedy  Orace,  Rock  and  Reed,  for  the  appellant 

/.  B.  Douglas,  for  the  respondent. 

*®  WiNSLOw,  J.     The  action  is  upon  a  policy  of  insurance 
issued   by  defendant   November    11,   1890,  upon   plaintiff's 


878  Hart  v.  Citizens'  Ins.  Co.  [Wisconsin, 

dwelling-house.  There  is  no  dispute  as  to  the  facts.  The 
house  was  burned  March  5,  1891.  Proofs  of  loss  were  served 
May  1,  1891,  being  within  the  time  required  by  the  policy. 
The  defendant  refused  payment  May  9,  1891,  and  plaintiff 
commenced  this  action  May  3,  1892,  nearly  fourteen  months 
after  the  fire. 

The  policy  contained  provisions  requiring  immediate  notice 
of  loss,  proofs  within  sixty  days  after  the  fire,  examination  of 
the  assured  under  oath,  if  desired,  and  appraisal  in  case 
of  disagreement  as  to  amount  of  loss;  also  the  following: 
"This  company  shall  not  be  held  to  have  waived  any  provi- 
sion or  condition  of  this  policy,  or  any  forfeiture  thereof,  by 
any  requirement,  act,  or  proceeding  on  its  part  relating  to  the 
appraisal,  or  to  any  examination  herein  provided  for;  and  the 
loss  shall  not  become  payable  until  sixty  days  after  the  notice, 
ascertainment,  estimate,  and  satisfactory  proof  of  the  loss 
herein  required  have  been  received  by  this  company,  includ- 
ing an  award  by  appraisers  when  appraisal  has  been  required. 
No  suit  or  action  on  this  policy  for  the  recovery  of  any  claim 
shall  be  sustained  in  any  court  of  law  or  equity  until  after 
full  compliance  by  the  insured  with  all  the  foregoing  require- 
ments, nor  unless  commenced  within  twelve  months  next  after 
the  fire." 

It  was  held  by  the  circuit  court  that  the  action  was  barred, 
because  not  commenced  within  twelve  months  next  after  the 
date  of  the  fire,  and  plaintifif  appeals. 

^^  It  is  well  settled  that  a  clause  in  a  contract  limiting 
the  time  within  which  an  action  may  be  commenced  thereon, 
to  a  time  shorter  than  that  allowed  by  the  statute  of  limita- 
tions, is  valid.  The  question  here  is  whether  the  expression 
"  twelve  months  after  the  fire"  means  what  it  says,  or  some 
thing  else.  It  is  to  be  noticed  that  the  parties  here  have  not 
used  the  expression  "after  the  loss  occurs."  Had  this  been 
the  language  used,  it  might  reasonably  be  claimed,  upon 
authority,  that  the  "loss  occurs,"  not  at  the  date  of  the  lire, 
but  when  the  loss  is  ascertained  and  established,  and  the  right 
to  bring  an  action  exists.  The  decisions  in  favor  of  this  doc- 
trine are  numerous:  Steen  v.  Niagara  F.  Ins.  Co.,  89  N.  Y. 
315;  42  Am.  Rep.  297;  Spare  v.  Hovie  Mut.  Ins.  Co.,  17  Fed. 
Rep.  568;  Chandler  v.  St.  Paul  etc.  Ins.  Co.,  21  Minn.  85;  18 
Am.  Rep.  385;  Ellis  v.  Council  Bluffs  Ins.  Co.,  64  Iowa,  507; 
Miller  v.  Hartford  F.  Ina.  Co^  70  Iowa,  704;  German  Ins.  Co. 
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V.  Fairhank,  32  Neb.  750;  29  Am.  St.  Rep.  459;  Barher  v. 
Wheeling  Fire  etc.  Ins.  Co.,  16  W.  Va.  658;  37  Am.  Rep.  800. 

There  are,  however,  many  decisions  to  the  contrary: 
Chambers  v.  Atlas  Ins.  Co.,  51  Conn.  17;  50  Am.  Rep.  1. 
Johnson  v.  Humboldt  Ins.  Co.,  91  111.  92;  33  Am.  Rep.  47; 
Fullam  V.  New  York  Union  Ins.  Co.,  7  Gray,  61;  66  Am.  Dec. 
462;  Glass  v.  Walker,  66  Mo.  32;  Bradley  v.  Pho&nix  Ins.  Co., 
28  Mo.  App.  7;  Virginia  F.  &  M.  Ins.  Co.  v.  Wells,  83  Va.  736; 
Peoria  Sugar  Refining  Co.  v.  Canada  F.  &  M.  Ins.  Co.,  12 
Ont.  App.  418;  Blair  v.  Sovereign  Ins.  Co.,  19  N.  S.  372; 
Traveler's  Ins.  Co.  v.  California  Ins.  Co.,  1  N.  Dak.  151; 
Schroeder  v.  Keystone  Ins.  Co.,  2  Phila.  286. 

Other  cases,  bearing  more  or  less  directly  on  the  question, 
might  be  cited  upon  either  side  of  the  proposition.  It  seems 
apparent  that  it  can  hardly  be  said  that  the  great  weight  of 
authority  is  on  either  side.  It  is  a  case  where  there  are  two 
directly  opposing  lines  of  authorities,  both  very  respectable 
in  numbers  and  weight.  It  was  claimed  by  appelhint  that 
this  court  had  substantially  approved  of  the  •**  affirmative 
view  of  the  proposition  in  KilUps  v.  Putnam  F.  Ins.  Co.,  28 
Wis.  472,  9  Am.  Rep.  506,  and  Black  v.  Winneshiek  Ins.  Co., 
31  Wis.  74.  Examination  of  these  cases  shows  that  this 
court  expressly  declined  to  pass  upon  this  question.  Tiie 
principle  laid  down  in  them  is  simply  that  if  the  insurance 
company,  by  its  acts,  induces  the  insured  to  suspend  his 
proceedings  and  delay  action  on  the  policy,  the  time  elapsing 
during  such  delay  so  caused  should  not  be  reckoned  as  a  part 
of  the  time  limited  for  the  bringing  of  the  action.  It  is  an 
application  of  the  familiar  principle  of  estoppel. 

Doubtless,  the  tendency  of  so  many  courts  to  construe  the 
term  "loss"  as  meaning  the  time  when  liability  was  fixed, 
induced  many  insurance  companies  to  substitute  the  word 
"fire,"  as  in  the  policy  before  us.  It  would  seem  as  if  the 
phrase  "  twelve  months  next  after  the  fire"  was  susceptible 
of  but  one  meaning;  yet  the  courts  have  disagreed  upon  this 
question  also.  In  the  following  eases  it  has  been  held  that 
the  word  "fire"  is  to  be  construed  as  meaning,  not  the  date 
of  the  fire,  but  the  time  when  liability  is  fixed  and  an  action 
accrues  to  the  insured:  Friezen  v.  Allemania  F.  Ins.  Co.,  30 
Fed.  Rep.  352;  Hong  Sling  v.  Royal  Ins.  Co.,  7  Utah,  441; 
Case  V.  Sun  Ins.  Co.,  83  Cal.  473. 

On  the  other  hand,  the  following  cases  hold  that  the  limita- 
tion begins  to  run  from  the  date  of  the  fire:  Steel  v.  Phenix 
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Ins.  Co.,  47  Fed.  Rep.  8G3;  State  Ins.  Co.  v.  Meesman,  2  Wash. 
459;  26  Am.  St.  Rep.  870;  McElroy  v.  Continental  Ins.  Co.,  48 
Kan.  200;  State  Ins.  Co.  v.  Stoffels,  48  Kan.  205;  King  v.  Water- 
town  Ins.  Co.,  47  Huti,  1. 

It  is  noticeable  that  all  of  tlie  three  cases  above  cited 
which  hold  that  "  fire"  means  the  time  when  liability  is  fixed 
rely  for  authority  upon  the  cases  which  construe  the  word 
"loss"  as  having  such  meaning.  No  attention  seems  to  have 
been  given  to  the  fact  that  the  word  "  fire  "  has  been  substituted 
for  tlie  word  "loss."  It  is  also  noticeable  that  in  the  case  of 
Case  v.  Sun  Ins.  Co.,  83  Cal.  473,  the  facts  ®*  were  that  the 
insured  was  compelled  to  submit  to  examination  by  the  com- 
pany, and  to  produce  books,  bills,  and  invoices,  and  that  he 
complied  with  these  requirements  as  rapidly  as  he  was  able, 
but  was  unable  to  fully  comply  therewith  until  more  than 
thirteen  months  after  the  fire,  or  a  month  after  the  expiration 
of  the  time  limited  for  bringing  suit.  Here,  certainly,  was  a 
clear  case  of  estoppel.  The  company,  by  its  own  acts,  had 
postponed  the  time  when  a  cause  of  action  accrued  until  after 
the  limitation  had  run,  and  should  clearly  be  denied  the  right 
to  rely  upon  the  limitation:  See,  to  this  effect,  Thompson  v, 
Phen:z  Ins.  Co.,  136  U.  S.  287.  The  cases  of  Friezen  v.  Alle- 
mania  F.  Ins.  Co.,  30  Fed.  Rep.  352,  and  Hong  Sling  v.  Royal 
Ins.  Co.,  7  Utah,  441,  are,  however,  direct  authorities  to  the 
effect  that  "twelve  months  after  the  fire"  means  twelve 
months  after  the  liability  is  fixed.  The  argument  in  support 
of  this  view  is,  briefly,  that  all  clauses  of  the  policy  must  be 
construed  together;  that  there  are  clauses  which  necessitate 
the  n)aking  of  proofs,  the  submission  of  the  assured  to  exam- 
ination if  required,  the  production  of  books  and  papers,  and 
the  submission  of  the  question  of  the  amount  of  loss  to  apprais- 
ers, all  of  which  things  will  consume  time;  and,  furthermore, 
the  loss  not  being  payable  until  sixty  days  after  the  amount 
is  fixed,  it  may  happen  that  more  than  twelve  months  may 
elapse  after  the  date  of  the  fire  before  the  company  can  be 
sued;  and  thus  the  plaintiflF's  action  may  be  cut  off  entirely 
if  a  literal  meaning  is  to  be  given  to  the  words.  The  deduc- 
tion is  that  the  parties  cannot  have  meant  what  they  said  in 
the  clause  under  consideration,  but  must  have  meant  Bome 
thing  else,  which  they  did  not  say. 

We  cannot  assent  to  this  line  of  reasoning.  It  does  vio- 
lence to  plain  words.  It  smacks  too  strongly  of  making  a 
contract  which  the  parties  did  not  make.    It  construes  where 
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there  is  no  room  for  construction.  Plain,  unambiguous  words 
which  can  have  but  one  meaning  are  not  subject  *'  to  construc- 
tion. "Twelve  months  next  after  the  fire"  has  one  certain 
meaning,  and  but  one.  It  can  have  no  other.  It  may  well 
be  that  the  insurer  may  by  his  acts  waive  the  limitation,  or 
estop  himself  from  insisting  on  it,  as  held  in  the  cases  of 
Killips  V.  Putnam  F.  Ins.  Co.,  28  Wis.  472,  9  Am.  Rep.  506, 
Black  V.  Winneshiek  Ins.  Co.,  31  Wis.  74,  and  Thompson  v. 
Pheniz  Ins.  Co.,  136  U.  S.  287;  but  the  invocation  of  this  prin- 
ciple does  no  violence  to  the  contract  of  the  parties.  There 
is  no  element  of  estoppel  present  here,  however.  The  defend- 
ant company  have  done  nothing  which  has  induced  the 
insured  to  suspend  proceedings  or  delay  his  action.  They 
notified  him  at  once  on  the  receipt  of  his  proofs  that  they 
denied  liability.  They  did  not  require  him  to  do  any  thing. 
He  had  nearly  ten  months  in  which  to  bring  his  suit.  By 
failing  to  do  so  he  must  be  held  to  be  barred  by  his  contract. 
The  provision  of  section  1975  of  the  Revised  Statutes,  to 
the  effect  that  no  insurance  policy  shall  contain  a  provision 
that  no  action  or  suit  shall  be  brought  thereon,  is  not  appli- 
cable, because  the  clause  under  consideration  is  plainly  not 
auch  a  provision. 

By  the  Coubt.     Judgment  afiirmed. 


InsuRAHCB— Limitation  o»  Action  on  Policy. — Where  a  policy  of  fire 
insurance  contains  a  stipulation  that  no  action  upon  the  policy  shall  be  sus- 
tained unless  commenced  within  six  months  after  the  time  the  fire  shall  have 
occurred,  the  period  of  limitation  begins  to  run  from  the  date  of  the  fire, 
although  the  policy  also  provides  that  no  loss  shall  become  due  and  payable 
until  proof  of  loss  is  made  and  examined  into  by  the  insurance  company: 
StaU  Int.  Co.  V.  Mutman,  2  Wash.  459;  26  Am.  St  Rep.  870,  aod  eztended 
note. 
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[80  WI800MIIN,  128.] 

JuDOMBNTB — ^Plbadino — '*  DuLT  GiVBM  OB  Madb." — Under  a  lUtate  pro- 
viding that  in  pleading  a  judgment  of  a  court  of  special  jurisdiction,  it 
■hall  not  be  necessary  to  state  the  facta  conferring  jurisdiction,  bat  snoh 
Judgment  may  be  stated  to  have  been  duly  given  or  mad*,  an  allegation 
that  plaintiff  recovered  a  judgment  against  defendant,  and  that  it  was 
duly  docketed,  Is  equivalent  to  an  allegation  that  such  judgment  was 
"duly  given  or  made." 

Plbadimo — Ibsdamo  or  Exbootion. — An  allegation  in  a  complaint  that  on 
a  certain  day  execution  was  in  due  form  issued  upon  a  certain  judgment 
iM.  m.  Rar-  Vol.  XXXIX.  -M 
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to  the  sheriff,  and  duly  returned  by  said  sheriff  wholly  ansatisfied,  stif- 
ficieDtly  shows  that  legal  execution  has  been  issued  on  each  judgment 
and  returned  unsatisfied. 

PLXADiifa — Rbu£DY  at  Law — Demurrer  Ohr  Tbnds. — When  the  subject 
matter  of  an  action  is  of  equitable  cognizance,  a  demurrer  ore  tenua  does 
not  go  to  the  point  that  the  plaintiff  baa  an  adequate  remedy  at  law, 
but  only  raises  the  question  whether  the  complaint  states  a  cause  of 
action  in  equity. 

RxHKDT  AT  Law — E^roppKL. — The  mere  fact  that  one  has  a  remedy  at  law 
is  not  enough  to  bar  him  from  proceeding  in  equity,  even  when  the  ques- 
tion is  properly  raised  by  the  pleadings,  unless  such  remedy  is  an  ade* 
qnate  remedy. 

<7beditoiu}'  Bill — Right  to  Maintain. — When  a  judgment  debtor  baa 
fraudulently  transferred  personal  property,  and  the  fraudulent  trans* 
feree  has  collected  and  appropriated  to  his  own  use  money  from  the 
•ale  of  part  of  such  property,  the  judgment  creditor  may,  after  the 
return  of  an  execution  unsatisfied,  maintain  a  creditor's  bill  in  equity, 
though  part  of  such  property  is  yet  in  the  possession  of  the  fraadulent 
vendee,  and  might  be  levied  upon. 

Cbeuitor's  Bill  to  Collect  Bastardy  Judgment. — A  creditor's  bill  may 
be  maintained  in  equity  to  collect  a  judgment  recovered  by  a  plaintiff 
in  bastardy  proceedings  against  the  father  of  her  child,  after  she  has 
resorted  to  and  exhausted  the  specific  remedy  given  by  statute  for  the 
collection  of  such  judgment  without  being  able  to  make  it  available  at 
law. 

Oriditob's  Bill.— Thi  Nature,  Pubfosb,  and  Scopb  of  a  creditor's  bill 
is  merely  to  bring  into  exercise  the  equitable  powers  of  the  court  to 
enforce  the  satisfaction  of  a  judgment  by  means  of  an  equitable  execn* 
tion,  because  execution  at  law  cannot  be  had. 

Ckbditor's  Bill — Attack  on  Fraudulent  Convbtahct. — In  a  suit  by 
creditor's  bill  to  collect  a  judgment  recovered  by  a  mother  in  bastardy 
proceedings  against  the  father  of  her  child,  she  may  attack  eonveyanoes, 
made  by  him  prior  to  the  recovery  of  such  judgment,  on  the  ground 
that  they  were  made  to  hinder,  delay,  and  defraud  her  in  the  collection 
of  any  judgment  which  she  might  recover. 

Cbeditoe's  Bill.  Plaintiff  recovered  a  judgment  in  bas- 
tardy proceedings  against  the  defendant,  Julius  M.  Jorges, 
for  the  recovery  of  two  hundred  and  fifty  dollars,  and  certain 
yearly  payments  thereafter.  Said  defendant  failed  to  comply 
with  such  judgment,  was  committed  to  the  county  jail,  and 
subsequently  duly  discharged.  Afterwards,  executions  were 
duly  issued  upon  said  judgment,  and  duly  returned  by  the 
sheriff  wholly  unsatisfied.  A  few  days  before  said  judgment 
was  rendered,  the  defendant,  Julius,  transferred  to  his  father, 
Henry  Jorges,  a  stallion,  two  colts,  and  a  number  of  accounts, 
being  all  the  property  then  owned  by  said  Julius  exempt  from 
sale  under  execution.  After  the  return  of  the  executions 
unsatisfied,  plaintiff  filed  his  creditor's  bill,  alleging  the  facts 
above  stated,  and  that  the  transfer  was  made  to  hinder,  delay, 
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and  defraud  the  creditors  of  said  Julius,  and  particularly  said 
plaintiff,  and  prayed  that  "such  sale  be  set  aside,  and 
declared  null  and  void,  and  that  the  defendants  be  adjudged 
to  account  for  all  moneys  collected  by  them,  or  either  of  them, 
upon  the  accounts  and  demands  mentioned,  and  for  the  pro- 
ceeds of  the  sale  of  any  of  said  property,  and  that  the  same 
be  paid  over  to  a  receiver,  and  be  applied  in  payment  of  said 
judgment.  Defendants  answered  by  general  denial.  Plain- 
tiff recovered  judgment  and  defendants  appealed. 

H.  W.  Chynowethy  for  the  appellants. 

Erdall  and  Swansen  and  John  M.  Olin,  for  the  respondent. 

*••  Cassoday,  J.  There  is  no  question  but  what  the 
municipal  court  had  jurisdiction  of  the  bastardy  proceeding 
against  the  defendant  Julius:  Rev.  Stats.,  sec.  2515.  That 
court  is  made  by  statute  a  court  of  record,  with  a  seal:  Rev. 
Stats.,  sec.  2515.  And  the  general  provisions  of  law  which 
were  in  force  relative  to  circuit  courts  and  the  actions  and 
proceedings  therein,  unless  inapplicable,  and  the  rules  of 
practice  for  *•*  circuit  courts,  are  by  the  statute  made  appli- 
cable to  such  municipal  court;  and  its  rules  of  practice  and 
proceedings  are  thereby  required  to  conform,  as  near  as  prac- 
ticable, to  the  rules  and  practice  of  the  circuit  courts:  Rev. 
Stats.,  sec.  2516.  Upon  the  trial  of  such  cause,  the  issue  is 
whether  the  accused  is  guilty  or  not  guilty;  and  if  found 
guilty,  he  is  thereupon  to  be  adjudged  the  father  of  the  child, 
and  to  stand  chargeable  with  its  future  maintenance  in  such 
sum  and  in  such  manner  as  the  court  directs,  and  also  for  all 
expenses  incurred  by  the  mother  for  the  lying-in  and  attend- 
ance of  her  during  her  sickness,  and  also  for  the  care  and 
support  of  the  child  from  the  time  of  its  birth,  and  for  the 
costs  of  the  prosecution,  as  ascertained  and  fixed  by  the  court 
and  inserted  in  the  judgment:  Rev.  Stats.,  sec.  1535.  If  such 
father,  upon  the  rendition  of  such  judgment,  fail  to  give  bond 
as  required  by  the  statute,  then  he  must  be  committed  to  the 
county  jail  until  he  complies  with  and  performs  such  judg- 
ment or  is  otherwise  discharged  according  to  law:  Rev.  Stats., 
sec.  1536.  After  such  father  has  been  so  imprisoned  for  ninety 
days  he  may,  pursuant  to  the  statute,  be  discharged  accord- 
ing to  law:  Rev.  Stats.,  sec.  1537.  Upon  being  so  discharged 
from  such  imprisonment,  the  court  may,  on  motion  of  the 
mother  of  the  child,  from  time  to  time,  order  execution  to 
issue  against  such  father  for  such  sum  as  may  at  any  time 
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become  due  thereon  and  remain  unpaid:  Rev.  Stats.,  sec. 
1538.  Such  are  some  of  the  provisions  of  the  statutes  under 
which  it  is  claimed  that  judgment  in  such  bastardy  proceed- 
ing was  rendered  against  the  defendant  Julius,  and  upon 
which  he  was  so  committed  to  jail  and  discharged,  and  there- 
upon two  such  executions  issued  thereon  against  him,  and 
were,  respectively,  returned  wholly  unsatisfied  before  the  com- 
mencement of  this  action. 

1.  Upon  the  trial,  counsel  for  the  defendant  objected  to  any 
evidence  under  the  complaint,  and  he  now  contends  that  the 
complaint  is  fatally  defective  in  not  alleging  a  *'*  valid  judg- 
ment in  the  bastardy  proceeding.  The  statute  provides,  in 
effect,  that  in  pleading  a  judgment  of  a  court  of  special  juris- 
diction it  shall  not  be  necessary  to  state  the  facts  conferring 
jurisdiction,  but  such  judgment  may  be  stated  to  have  been 
duly  given  or  made,  and  that  if  such  allegation  be  contro- 
verted the  party  pleading  shall  be  bound  to  establish  on  the 
trial  the  facts  conferring  jurisdiction:  Rev.  Stats.,  sec.  2673. 
Here  the  complaint  alleges,  in  effect,  that  on  the  day  named 
"in  an  action  for  bastardy,  in  which  the  above-named  plain- 
tiff was  the  complaining  witness,  the  said  Rosetta  A.  Pierstoff 
recovered  a  judgment  in  the  municipal  court  for  Dane  county 
against  the  defendant,  Julius  M.  Jorges,  in  which  it  was 
adjudged"  as  mentioned  in  the  foregoing  statement,  and  that 
on  the  day  named  "said  judgment  was  duly  docketed  by  the 
clerk  of  said  municipal  court."  Such  allegations  are  not 
denied  by  the  answer  of  either  of  the  defendants,  nor  any  one 
of  them.  On  the  contrary,  such  allegations  are  inferentially 
admitted,  by  referring  to  "said  judgment"  as  an  existing, 
valid  judgment.  Such  being  the  state  of  the  record,  we  can- 
not hold  the  complaint  defective  in  the  particular  mentioned. 
On  the  contrary,  we  think  the  allegation  quoted  is  equivalent 
to  stating  that  such  judgment  had  been  "duly  given  or  made." 

2.  The  objection  that  the  complaint  does  not  show  that  a 
legal  execution  had  been  issued  on  the  judgment,  and  returned 
unsatisfied,  is  equally  untenable.  It  is  alleged  that  upon  the 
day  named  "an  execution  was,  in  due  form  of  law,  issued 
against  said  defendant,  Julius  M.  Jorges,  upon  said  judgment, 
to  the  sheriff,"  and  "that  said  execution  was  duly  returned 
by  said  sheriff  ....  wholly  unsatisfied." 

3.  It  is  contended  that  the  plaintiff  had  an  adequate 
remedy  at  law.  But  no  such  issue  is  raised  by  the  answer. 
Counsel  contends  that  his  objection  to  any  evidence  under 
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*'*  the  complaint  did  raise  the  question,  and  in  support  of 
euch  contention  he  cites  Trustees  of  Kilbourn  Lodge  v.  Kil- 
boum,  74  Wis.  452;  Maekey  v.  Michelstetter,  77  Wis.  210.  But 
in  each  of  those  cases  the  question  was  raised  by  regular 
demurrer.  This  court  has  repeatedly  held  that  "where  the 
subject  matter  of  an  action  is  of  equitable  cognizance,  a 
demurrer  ore  tenus  does  not  go  to  the  point  that  the  plaintitf 
has  an  adequate  remedy  at  law,  but  only  raises  the  question 
whether  the  complaint  states  a  cause  of  action  in  equity": 
Sherry  v.  Smith,  72  Wis.  339;  Becker  v.  Trickel,  80  Wis.  484. 
4.  But  counsel  for  the  defendants  contends  that  the  cause 
of  action  alleged  is  not  of  equitable  cognizance.  The  claim 
is  that  either  of  the  executions  might  have  been  levied  on 
the  property  still  in  the  possession  of  the  fraudulent  vendee, 
Henry  Jorges.  But  the  sale  from  Julius  to  Henry  was  not 
an  absolute  nullity.  It  was  binding  between  the  parties,  and, 
at  most,  voidable  at  the  instance  of  those  having  debts  or 
rights  of  action  against  Julius.  The  return  of  the  sheriff  was 
presumptive  evidence  that  none  of  the  property  so  held  by 
Henry  belonged  to  Julius:  Rev.  Stats.,  sees.  3029,  3780.  if 
the  sheriff  had  any  reasonable  doubt  as  to  the  ownership  of 
such  property,  or  as  to  its  liability  to  be  taken  on  the  execu- 
tion, then  he  was  not  obliged  to  levy  thereon  unless  the  plain- 
tiff indemnified  him  against  any  damages  he  might  sustain 
by  reason  of  such  levy:  Rev.  Stats.,  sec.  2986.  Possibly,  and 
we  may  say  probably,  the  plaintiff  was  unable  to  give  such 
security.  Was  she  thereby  prevented  from  enforcing  her  judg- 
ment? The  mere  fact  that  a  party  has  a  remedy  at  law  is 
not  enough  to  bar  him  from  proceeding  in  equity,  even  when 
the  question  is  properly  raised  by  the  pleadings,  unless  such 
remedy  is  an  adequate  remedy.  The  statute  declares  that 
*•  whenever  any  execution  against  the  property  of  any  judg- 
ment debtor  shall  have  been  issued  upon  a  judgment  for  the 
payment  of  *•*  money,  and  shall  have  been  returned  unsatis- 
fied in  whole  or  in  part,  the  judgment  creditor  may  commence 
An  action  against  such  judgment  debtor,  and  any  other  per- 
son, to  compel  the  discovery  of  any  property  or  thing  in 
action,  belonging  to  such  judgment  debtor,  and  of  any  prop- 
erty, money,  or  thing  in  action  due  or  held  in  trust  for  him, 
and  to  prevent  the  transfer"  thereof,  etc.:  Rev.  Stats.,  see. 
3029.  This  statute,  upon  the  return  of  such  executions  wholly 
unsatisfied,  seems  to  have  given  to  the  plaintiff  the  right  to 
file  and  prosecute  this  creditor's  bill,  notwithstanding  the  fact 
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that  the  stallion  still  remained  in  the  open  possession  of  the 
defendant  Henry.  But,  even  if  this  were  otherwise,  yet  since 
it  stands  confessed  that  the  fraudulent  vendee,  Henry  Jorges, 
collected  and  appropriated  to  his  own  use  one  hundred  and 
five  dollars  on  the  accounts,  and  received  and  appropriated 
to  his  own  use  fifty  dollars  on  the  sale  by  him  of  the  two 
colts,  there  can  be  no  serious  doubt  but  that  the  plaintiff  was 
authorized  to  proceed  by  this  creditor's  bill  to  reach  such 
things  in  action;  and  hence,  in  any  view,  the  case  was  to  that 
extent  one  of  equitable  cognizance,  and,  the  court  of  equity 
having  taken  cognizance  of  the  cause  for  that  purpose,  it  was 
justified  in  going  further  and  granting  relief  as  to  the  stal- 
lion: Peck  V.  School  Diet.,  21  Wis.  516;  Hehard  v.  Ashland 
County,  55  Wis.  145;  Sherry  v.  Smith,  72  Wis.  342;  Crump  v. 
Ingersoll,  47  Minn.  179. 

5.  It  is  contended  that  a  resort  to  equity  to  collect  a  bas- 
tardy judgment  is  not  permissible;  that  in  such  a  case  the 
two  parties  are  equally  at  fault;  and  that  equity  will  not  help 
the  one  at  the  expense  of  the  other.  The  answer  is,  that  the 
statute  gives  to  the  mother  of  the  child  a  right  of  action 
against  the  father  of  the  child  for  her  own  benefit  and  protec- 
tion: Baker  Y.  State,  &5  Wis.  54.  The  judgment  is  manifestly 
based  upon  a  statutory  right  of  action,  and  must  therefore, 
until  satisfied,  be  regarded  as  the  conclusive  evidence  of  an 
existing  indebtedness. 

*'*  6.  The  able  counsel  for  the  defendant  goes  still  further, 
and  contends  that  a  bill  in  equity  will  not  lie  where,  as  here, 
the  statute  has  created  a  right  and  given  a  remedy  without 
providing  for  a  bill  in  equity;  and  he  cites,  in  support  of  such 
contention,  cases  from  this  as  well  as  other  courts.  These 
cases  are  to  the  effect  that,  where  a  new  right  is  given,  and  a 
specific  remedy  provided  by  the  same  statute,  such  remedy 
is  exclusive:  Arnet  v.  Milwaukee  M.  M.  Ins.  Co.,  22  Wis,  521; 
Hall  V.  Hinckley,  32  Wis.  368;  Smith  v.  Lockwood,  34  Wis. 
72.  Had  the  plaintiff  attempted  to  enforce  her  claim  against 
the  father  of  her  child  by  an  ordinary  action  instead  of  pro- 
ceedings in  bastardy,  the  rule  thus  invoked  would  have  been 
applicable.  But  here  she  resorted  to  the  specific  remedy 
given  by  statute,  and  has  exhausted  that  remedy  without 
being  able  to  make  it  available  at  law.  The  nature,  pur- 
pose, and  scope  of  a  creditor's  bill  has  frequently  been  con- 
sidered by  this  court:  Clark  v.  Bergenthal,  52  Wis.  103;  Smith 
V.  Weeks,  60  Wis.  94;  Ahlhau&er  v.  Doud,  74  Wis.  400;  Gilbert 
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V.  Stockman,  81  Wis.  602;  29  Am.  St.  Rep.  922;  Bragg  v.  Gay 
norf  85  Wis.  468.  This  creditor's  bill  is  merely  to  bring  into 
exercise  the  equitable  powers  of  the  court  to  enforce  and  make 
effectual  the  remedy  thus  given  by  statute.  '*  The  ground  of 
the  jurisdiction,  therefore,  is,  not  that  of  a  lien  or  charge  aris- 
ing by  virtue  of  the  judgment  itself,  but  of  an  equity  to  en- 
force satisfaction  of  the  judgment  by  means  of  an  equitable 
execution":  Freedman's  S.  &  T.  Co.  v.  Earle,  110  U.  S.  716. 
"  Equitable  execution,"  said  Bowen,  L.  J.,  "  is  equitable  relief, 
which  the  court  gives  because  execution  at  law  cannot  be 
had  ":  Atkina  v.  Shephard,  L.  R.  43  Ch.  Div.  137,  where  it  was 
held  that  "  what  is  commonly  called  equitable  execution  is 
not  in  fact  execution,  but  equitable  relief,  which  is  granted 
because  there  is  a  hindrance  in  the  way  of  execution  at  law.'* 
In  Barker  v.  Dayton,  28  Wis.  367,  an  execution  for  alimony 
had  been  returned  wholly  unsatisfied.  *••  Nevertheless,  it 
was  held,  in  eflFect,  that  supplementary  proceedings,  in  their 
nature  equitable,  were  available  to  enforce  collection  of  the 
judgment,  as  in  other  cases:  Smith  v.  Weeks,  60  Wis.  100.  So 
an  equitable  action  may  be  maintained  to  enforce  a  judgment 
for  alimony:  Keyes  v.  Scanlan,  63  Wis.  345.  "Whenever  a 
general  rule  as  to  property  or  personal  rights,  or  injuries  to 
either,  is  established  by  state  legislation,"  said  Mr.  Justice 
Field,  "its  enforcement  by  a  federal  court  in  a  case  between 
proper  parties  is  a  matter  of  course,  and  the  jurisdiction  of 
the  court,  in  such  case,  is  not  subject  to  state  limitation": 
Railway  Co.  v.  Whitton,  13  Wall.  286.  This  was  so  held  where 
the  state  statute  created  a  new  right  of  action,  and  then 
undertook  to  limit  the  remedy  to  the  state  court:  See,  also, 
Osborn  v.  Ordinary  of  Harris  County,  17  Ga.  123;  63  Am.  Dec. 
230.  It  would  hardly  be  contended  that  a  judgment  recovered 
under  such  a  statute  could  not  be  enforced  by  creditor's  bill. 
7.  Counsel,  moreover,  contends  that  the  plaintiff  could  in 
no  event  be  regarded  as  a  creditor  of  the  defendant  Julius 
until  she  had  recovered  her  judgment,  and  that  she  did  not 
recover  that  until  four  days  after  the  transfers  mentioned, 
and  hence  that  the  plaintiff  is  in  no  condition  to  question  the 
validity  of  such  transfers.  But  the  statute  expressly  avoids 
every  conveyance  or  assignment  of  any  estate  or  interest  in 
goods  or  things  in  action,  made  with  the  intent  to  hinder, 
delay,  or  defraud  creditors  or  other  persons  of  their  lawful 
actions,  debts,  or  den)ands,  as  against  the  person  so  hindered, 
delayed,  or  defrauded:  Rev.  Stats.,  sec.  2320.     Thus,  convey- 
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ances  made  by  a  man,  a  short  time  before  his  marriage,  in 
fraud  of  his  prospective  wife's  right  of  dower,  are  voidable 
under  this  statute:  Jones  v.  Joneiy  64  Wis.  301;  71  Wis.  513. 
We  find  no  error  in  the  record. 

By  the  Court.  The  judgment  of  the  circuit  court  is 
affirmed.  .^ 

Cbbditor's  Suit— Unsatisfied  Exkcutioit— Plbadiko.— To  entitle  • 
judgment  creditor  to  relief  in  eqnity  to  obtain  payment  of  hit  judgment  on 
the  ground  that  he  has  exhausted  his  remedy  at  law,  he  must  by  his  bill 
show  affirmatively  that  he  has  issued  execution  to  the  county  where  defend- 
ant resided,  which  execution  was  returned  unsatisfied,  or  he  must  show 
a  legal  excuse  for  not  doing  so:  Reed  v.  Wheaton,  7  Paige,  663;  34  Am. 
Dec.  366,  and  note;  Beck  ▼.  Burdett,  1  Paige,  305;  19  Am.  Dec.  436;  Vaaser 
T.  Hender$on,  40  Miss.  519;  90  Am.  Dec.  351;  Baxter  7.  Moaes,  77  Me.  465; 
62  Am.  Rep.  783.  See  the  extended  note  to  Maitey  v.  Gorton,  90  Am.  Dec. 
297. 

Equitt— No  Rkliet  Wbebe  Rbuedt  at  Law.— Equitable  relief  will  not 
always  be  granted  as  a  matter  of  course  when  the  law  side  of  the  court  ia 
open  for  legal  redress:  Turner  v.  Hart,  71  Mich.  128;  16  Am.  St.  Rep.  243. 
To  exclude  the  jurisdiction  of  equity,  the  legal  remedy  must  be  in  all 
respects  as  satisfactory  as  the  relief  furnished  by  a  court  of  equity:  FUz' 
maurice  v.  Mosier,  116  Ind.  363;  9  Am.  St.  Rep.  854.  The  remedy  at  law 
is  exclusive  only  when  the  rights  of  the  parties  spring  from  legal  duties  and 
obligations:  Godfrey  v.  WJute,  60  Mich.  443;  1  Am.  St.  Rep.  537.  The 
general  rule  is  that  equity  will  not  interfere  where  the  remedy  at  law  is  full 
and  complete:  Sherman  v.  Clark,  4  Nev.  138;  97  Am.  Dec  516,  and  note; 
Poyer  v.  Dea  Plaines,  123  111.  Ill;  5  Am.  St.  Rep.  494. 

Creditor's  Suit  to  Reach  Property  of  Judgment  Debtor  Fraudu- 
lently Conveyed:  See  Bomar  v.  Means,  37  S.  C.  520;  34  Am.  St.  Rep. 
772,  and  note;  OilbeH  v.  Stockton,  81  Wis.  602;  29  Am.  St  Rep.  922,  and 
note;  and  especially  the  extended  note  to  Massey  v.  Gorton,  90  Am.  Dec. 
289,  where  the  subject  is  fully  discussed. 


Spaulding  v.  Stubbings. 

[86  Wisconsin,  255.] 

Pabtkbbship— What  Constitutes.— A  partnership  is  the  contract  relation 
subsisting  between  persons  who  have  combined  their  property,  labor, 
and  skill  in  an  enterprise  or  business,  as  principals,  for  the  purpose  of 
joint  profit. 

Partnership— What  Constitutes— Death  of  Partner  as  Affectino 
Liability. — A  contract  between  two  parties  reciting  that  one  has  loaned 
the  other  a  certain  sum  of  money  which  he  agrees  to  repay  in  five  years 
with  the  highest  legal  rate  of  interest  annually,  and  also  reciting  that 
the  borrower  is  engaged  in  carrying  on  a  certain  business,  and  obligat- 
ing him  to  keep  correct  account  books,  open  at  all  times  to  the  inspec- 
tioo  of  the  other,  and  to  pay  the  latter  one-half  of  the  net  profits, 
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constitntes,  as  between  the  parties  a  contract  of  partnership,  especially 
if  the  lender  thereafter  makes  farther  advances,  and  to  some  extent 
assumes  active  management  of  the  business;  and  the  liability  of  tho 
lender  as  a  partner  is  not  terminated  by  the  death  of  the  borrower, 
when  the  business  is  continued  by  his  administrator  with  the  full 
knowledge  and  consent  of  the  lender  who  continues  to  make  advances 
and  carry  it  on. 
JcDOHKNT  IN  AoTioy  oiT  ACCOUNT. — In  an  action  upon  an  account,  and 
upon  a  note  given  for  part  thereof,  and  the  note  is  in  court,  the  defend- 
ants are  not  prejudiced  by  the  fact  that  the  findings  and  judgment  rest 
upon  the  account  rather  than  upon  the  note,  especially  when  no  interest 
is  allowed. 

Action  on  an  account  and  upon  a  note.  W.  H.  Stubbings 
and  John  O'Connor  carried  on  a  business  under  a  contract 
entered  into  between  them.  John  O'Connor  died,  and  his 
administrator  continued  to  carry  on  the  business  under  such 
contract.  This  action  is  against  Stubbings  and  George 
O'Connor,  administrator  of  said  John,  to  recover  an  unpaid 
balance  for  supplies  furnished  him,  and  also  upon  a  note 
given  by  him  as  administrator  for  a  portion  of  such  supplies. 
The  action  was  brought  on  the  theory  that  Stubbings  was  a 
partner  with  John  O'Connor,  and  that  bis  liability  as  such 
continued  after  the  death  of  said  John.  The  answer  denied 
the  partnership.  Judgment  for  plaintiff  against  George 
O'Connor  and  Stubbings,  and  the  latter  appealed. 

Alhan  and  Barnes  and  O.  Bouck,  for  the  appellant. 

L.  J.  Billinga  and  Miller  and  McCormick,  for  the  respondent. 

••■  Lyon,  C.  J.  If  defendant  Stubbings  is  liable  in  this 
action,  he  is  so  liable  because  he  was  a  partner  with  John 
O'Connor,  during  his  lifetime,  in  the  Eagle  river  business, 
and  allowed  the  business  to  be  continued  on  the  same  basis 
by  the  administrators  of  John  O'Connor's  estate  after  his 
death.  We  have  no  case  here  for  the  application  of  the 
doctrine  of  estoppel  against  Stubbings,  becnuse  he  held  him- 
self out  to  plaintiff  as  a  partner  in  the  business.  The 
plaintiff  testified  he  was  told  by  John  O'Connor,  just  before 
his  death,  that  Stubbings  had  an  interest  in  the  business,  and 
that  was  all.  If  plaintiff  was  a  conipetent  witness  to  give 
this  testimony  (which  counsel  for  Stubbings  deny)  it  fails  to 
prove  that  Stubbings  held  himself  out  to  plaintiff  as  a  partnef 
with  O'Connor  in  the  Eagle  river  business.  It  does  not 
appear  that  plaintiff  took  the  trouble  to  inquire  of  Stubbings 
or  any  other  person  what  that  interest  was,  if  it  existed,  or  to 


890  Spaulding  v.  STUBBiNas.  [Wisconsin, 

ascertain  whether  the  business  was  continued  *•'  on  the 
same  basis  after  the  death  of  John  O'Connor;  and  there  is  no 
Batisfactory  proof  that  plaintiflf  relied  upon  the  fact  that 
Stubbings  was  a  partner  in  the  business  when  he  gave  credit 
to  John  O'Connor,  and,  after  his  death,  to  his  administrators. 
Hence  the  first  and  principal  question  is,  were  John  O'Connor 
and  Stubbings  partners  inter  se  in  the  Eagle  river  business 
before  and  at  the  time  of  the  death  of  John  O'Connor? 

Among  the  numerous  definitions  of  a  "partnership"  to  be 
found  in  the  treatises  on  that  subject,  many  of  which  defini- 
tions are  collected  in  1  Lindley  on  Partnership,  2,  and  in  17 
American  and  English  Encyclopaedia  of  Law,  828,  we  think 
the  definition  formulated  by  Mr.  Bates  in  his  late  work  on 
that  subject  is  as  accurate  and  satisfactory  as  any  we  have 
seen.  This  definition  seems  to  be  preferred  by  the  learned 
writer  of  the  article  entitled  "Partnership"  in  such  ency- 
clopaedia. It  is  as  follows:  "A  partnership  is  the  contract 
relation  subsisting  between  persons  who  have  combined  their 
property,  labor,  and  skill  in  an  enterprise  or  business,  as  prin- 
cipals, for  the  purpose  of  joint  profit":  1  Bates  on  Partner- 
ship, sec.  1.  It  is  said  by  Mr.  Lindley  that  "partnership, 
although  often  called  a  contract,  is  in  truth  the  result  of  a 
contract;  the  relations  which  subsist  between  persons  who 
have  agreed  to  share  the  profits  of  some  business,  rather  than 
the  agreement  to  share  such  profits":  1  Lindley  on  Partner- 
ship, 2.  Hence,  it  is  not  essential  to  the  existence  of  a 
partnership  that  it  be  so  denominated  in  the  contract  of  the 
parties;  nor  is  it  necessarily  fatal  thereto  if  the  parties  declare 
in  such  contract  that  they  do  not  intend  to  become  partners. 
The  real  inquiry  always  is,  have  the  parties  by  their  con- 
tract combined  their  property,  labor,  or  skill  in  an  enterprise 
or  business,  as  principals,  for  the  purpose  of  joint  profit?  If 
they  have  done  so,  they  are  partners  in  that  business  or  enter- 
prise, no  matter  how  earnestly  they  may  protest  they  are  not, 
or  how  distant  the  formation  of  a  partnership  was  **•  from 
their  minds.  The  terms  of  their  contract  given,  the  law  steps 
in  and  declares  what  their  relations  are  to  the  enterprise  or 
business  and  to  each  other. 

The  learned  counsel  for  Stubbings  contends  that  only  the 
agreement  of  April  10,  1889,  can  be  considered  in  determining 
the  question  of  partnership.  Tliis  alone  of  the  two  agree- 
ments above  mentioned  is  set  out  and  relied  upon  in  the  com- 
plaint to  establish  a  partnership  between  Stubbings  and  John 
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O'Connor.  While  we  think  the  same  effect  should  be  given 
to  both  contracts,  construed  together,  that  should  be  given  to 
the  contract  of  April  10,  1889,  excluding  the  other,  we  are 
willing  to  adopt  the  view  of  counsel,  and  confine  ourselves  to 
giving  construction  to  the  latest  contract.  That  instrument 
in  form  fixes  the  amount  of  money  loaned  by  Stubbings  to 
John  O'Connor  at  the  sum  of  fourteen  thousand  six  hundred 
and  eleven  dollars  and  fifty  cents,  and  binds  the  latter  to 
repay  it  in  five  years,  with  ten  per  cent  interest,  payable 
annually.  The  instrument  recites  that  O'Connor  is  engaged 
in  carrying  on  a  general  merchandise  business  in  Eagle  river 
and  provides  that  he  shall  pay  Stubbings  one-half  of  the  net 
profits  of  such  business;  that  O'Connor  shall  keep  correct 
account  books  of  the  business,  which  shall  be  open  at  all 
times  to  the  inspection  of  Stubbings  or  his  agent;  and  that 
during  five  years  the  stock  of  goods  in  the  business  shall  not 
be  sold  in  bulk  without  the  consent  of  both  parties  thereto. 
It  will  be  observed  that  this  agreement  does  not  specify  what 
O'Connor  had  done  or  should  do  with  the  fourteen  thousand 
six  hundred  and  eleven  dollars  and  fifty  cents,  nor  the  con- 
sideration for  the  stipulation  to  give  Stubbings  one-half  of  the 
net  profits  of  the  business.  Such  share  of  the  profits  could 
not  have  been  given  as  additional  interest,  because  the  agree- 
ment provided  for  paying  him  the  highest  legal  rate  of  inter- 
est of  this  state,  independently  of  the  profits.  Neither  was  it 
for  services  in  the  business,  for  Stubbings  did  not  stipulate  to 
perform  services  therein.  The  conclusion  ••*  is  almost  irre- 
sistible that  it  was  inserted  to  fix  the  proportionate  share  of 
Stubbings  in  the  business. 

It  will  also  be  observed  that  in  the  contract  of  April  10th 
Stubbings  did  not  agree  to  make  any  further  loans  or  ad> 
vances  to  O'Connor;  neither  does  it  contain  any  provision 
that  O'Connor  should  be  responsible  therefor  should  any  fur- 
ther advances  be  made.  Stubbings  made  further  advances, 
however,  for  the  benefit  of  the  business,  and  it  does  not  appear 
that  any  time  was  fixed  for  repayment  thereof,  or  that  he 
demanded  any  voucher  or  security  therefor.  It  is  not  reason- 
able to  believe  that  he  would  thus  have  parted  with  his 
money  if  he  was  not  interested  with  O'Connor  in  the  business 
as  a  principal. 

Moreover,  the  letters  of  Stubbings  in  evidence  show  that  the 
proposition  to  start  the  business  at  Eagle  river  was  first  made 
by  liini;  that  he  purchased  much  stock  for  the  store;  that  he 
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advised,  if  he  did  not  dictate,  of  whom  O'Connor  should  make 
purchases,  as  well  as  prices  and  terms;  that  he  arranged  for 
credits;  and  that  he  carefully  watched  and  freely  interfered 
with  all  the  details  of  the  business,  so  far  as  he  could  obtain 
knowledge  of  those  details  by  persistent  requests  to  the 
O'Connors  to  furnish  him  detailed  information  thereof.  In 
short,  he  exercised  an  influence  in,  and  assumed  a  control 
over,  the  management  of  the  business  (which  was  acquiesced 
in  by  the  O'Connors)  entirely  incompatible  with  the  idea 
that  he  was  merely  a  creditor  of  O'Connor  for  the  amount 
of  his  advances  and  interest  thereon,  which  can  only  be  satis- 
factorily accounted  for  on  the  theory  that  he  was  handling 
and  directing  his  own  business. 

The  foregoing  considerations  impel  our  minds  to  the  con- 
clusion that  under  the  contract  of  April  10th,  Stubbings  and 
John  O'Connor  combined  their  property,  labor,  and  skill,  in 
the  Eagle  river  business  as  principals,  and  of  course  **•  they 
did  so  for  their  joint  profit,  for  the  contract  gives  each  one- 
half  the  net  profits.  This  makes  them  partners  in  the  busi- 
ness, within  the  rule  above  stated.  The  contract  is  strikingly 
like  that  under  consideration  in  Rosenfield  v.  Haight,  53  Wis. 
260,  40  Am.  Rep.  770,  which  this  court  held  created  a  part- 
nership relation  between  the  parties  to  it. 

The  fact  that  the  business  was  conducted  in  the  name  of 
John  O'Connor,  and,  after  his  death,  in  the  name  of  the 
administrator  of  his  estate,  and  the  further  fact  that  in  Stub- 
bings' letters  to  each  of  them  the  business  was  usually  re- 
ferred to  as  "  your  business,"  are  not  significant,  for  it  appears 
that,  for  reasons  satisfactory  to  himself,  Stubbings  desired 
that  his  connection  with  the  business  should  be  kept  secret. 

The  finding  that  the  business  was  continued  after  the  death 
of  John  O'Connor  in  the  name  of  his  administrators,  or  one 
of  them,  with  full  knowledge  and  permission  of  Stubbings, 
and  was  conducted  in  all  respects  as  before,  without  any 
notice  to  the  contrary  or  adjustment  of  the  partnership  busi- 
ness, and  that  Stubbings  continued  to  make  advances  to 
carry  it  on,  are  fully  sustained  by  the  proofs.  It  requires  no 
argument  to  show  that  in  such  case  the  liability  of  Stubbings 
as  a  partner  is  continued. 

The  findings  of  the  court  are  criticised  because  they  ignore 
the  note  sued  upon  and  go  upon  the  open  account  of  plain- 
tiflf  alone.  The  note  was  given  for  a  part  of  such  account, 
but  it  is  not  a  payment  thereof.     The  note  was  brought  into 
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court,  and  the  defendants  are  not  prejudiced  because  the 
findings  and  judgment  rest  upon  the  original  account  rather 
than  upon  the  note.  A  computation  shows  that  no  interest 
was  allowed  on  the  account;  hence  the  judgment  is  more 
favorable  to  defendants  than  it  would  have  been  had  it  been 
upon  the  note. 

By  the  Court.  The  judgment  of  the  circuit  court  is 
affirmed.  

Partnbrship — Dbfinition. — A  partnership  is  a  contract  ot  two  or  more 
competent  persons  to  place  their  money,  effects,  labor,  and  skill,  or  some  of 
them,  in  lawful  commerce  or  business,  and  to  divide  the  profits  and  bear  the 
loss  in  certain  proportions:  Ooldsmitk  v.  Eichold,  94  Ala.  116;  33  Am.  St. 
Hep.  97,  and  note  with  the  cases  collected. 

Partnership — Loanino  Money  and  Sharing  Profits — Whether  Con- 
stitutes.—The  loan  of  money  to  be  invested  in  trade,  the  borrower  and 
lender  to  share  the  net  profits,  is  not  a  partnership:  Culley  v.  Edtoarda,  44 
Ark.  423;  61  Am.  Rep.  614;  BoaUm  etc  Smelting  Co.  v.  Smith,  13  R.  I.  27; 
43  Am.  Rep.  3.  A  loan  of  money  to  be  used  in  the  business  of  a  firm,  with 
an  agreement  that  the  lender  shall  share  in  the  profits,  renders  him  per  8e  a 
partner  as  to  the  creditors  of  the  firm:  Leggett  v.  Hyde,  68  N.  Y.  272;  17 
Am.  Rep.  244.  See,  farther,  on  this  question  the  notes  to  Richardson  v. 
Hughitt,  32  Am.  Rep.  271;  Sodiker  v.  Applegate,  49  Am.  Rep.  255;  and  the 
extended  note  to  Cl\/lon  r.  Howardt  68  Am.  Rep.  100. 
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[86  WlBOONSIN,  281.] 

FoBSiOM  CoBFORATiONS — STATUTE  OF  LIMITATIONS.— A  foreign  corporatiott 
ia  a  person  "out  of  the  state,"  and  cannot  avail  itself  of  the  statute  of 
limitations. 

Balks — Dsfeots  in  Machinert— Conflict  in  Evidence. — In  an  acUon  to 
recover  for  defects  in  machinery  purchased,  it  is  error  to  charge  the  jury 
that  the  purchaser  having  purchased  with  full  opportunity  for  inspcc- 
tion  cannot  recover,  especially  when  the  evidence  is  confiicting  as  to 
whether  the  defects  were  patent  or  not. 

Sales — Warranty  by  Aqknt. — A  purchaser  of  machinery  may  recover 
from  the  seller  for  a  breach  of  warranty  by  the  agent  of  the  latter,  upon 
proof  of  a  general  custom  amongst  agents  selling  saoh  macbiaery  to  war* 
rant  it. 

Sales— Breach  of  Warranty— Offer  to  Return. — If  the  capacity  of 
machinery  warranted  by  the  seller  is  unknown  to  the  purchaser  at  the 
time  of  the  sale,  and  aach  purchaser  buys,  relying  upon  the  warranty, 
ha  ia  not  precluded  from  recovering  hia  legitimate  damages  for  a  breach 
of  such  warranty,  although  he  fails  to  return,  or  offer  to  retnrn,  tho 
machinery  npon  discovery  of  its  want  of  capacity,  and  fails  to  notify  the 
seller  thereof. 
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Action  to  recover  damages  for  a  breach  of  warranty  in  the 
sale  of  sawmill  machinery.  Judgment  for  plaintiff,  and  both 
parties  appealed. 

Wickham  and  Farr,  for  the  plaintiff. 
W.  P.  Bartlett,  for  the  defendant. 

•®*  Cassoday,  J.  It  la  conceded  that  the  defendant  is  a 
corporation  created  and  organized  under  the  laws  of  Ohio. 
It  exists  only  in  contemplation  of,  and  by  force  of,  the  law  of 
that  state.  Since  such  law  has,  of  itself,  no  extraterritorial 
force,  the  corporation  cannot  migrate  to  another  state,  but 
*®*  must  dwell  in  the  state  of  its  creation:  Bank  of  Augusta 
▼.  Earle,  13  Pet.  588;  Ohio  etc.  R.  R.  Co.  v.  Wheeler,  1  Black, 
286;  Shaw  v.  Quincy  M.  Co.,  145  U.  S.  449,  450.  While  it 
can  only  live  and  have  its  being  in  that  state,  yet  its  residence 
there  creates  no  insuperable  objection  to  its  power  to  contract 
in  other  states,  and  having  its  legal  existence  recognized  in 
such  other  states:  Supra.  A  suit  against  a  corporation  in  a 
court  of  the  Uni  ed  States  is  regarded  as  brought  against  its 
stockholders,  all  of  whom  are,  for  the  purposes  of  jurisdiction, 
conclusively  presumed  to  be  citizens  of  the  state  in  which  the 
corporation  was  created:  Muller  v.  Dows,  94  U.  S.  444;  Rail- 
way  Co.  V.  Whitton,  13  Wall.  270;  Ohio  etc.  R.  R.  Co.  v.  Wlieeler, 
1  Black,  286.  Foreign  corporations  are  not  compelled  to  do 
business  in  this  state.  If  they  voluntarily  choose  to  do  so, 
however,  they  must  submit  to  such  conditions  and  restrictions 
as  the  legislature  has  seen  fit  to  impose:  State  v.  United  States 
Mut.  Ace.  Assn.,  67  Wis.  629;  Stanhilber  v.  Mutual  M.  Ins.  Co., 
76  Wis.  291;  Paul  v.  Virginia,  8  Wall.  181;  Philadelphia  Fire 
Assn.  V.  New  York,  119  U.  S.  117;  Fritts  v.  Palmer,  132  U.  S. 
282.  The  defendant,  by  voluntarily  doing  business  in  this 
state,  thereby  voluntarily  submitted  itself  to  the  laws  of  this 
4Btate:  Supra. 

The  learned  counsel  for  the  defendant  contends  that  the 
plaintiff's  cause  of  action  is  barred  by  the  six  years'  limitation 
prescribed  by  section  4222  of  the  Revised  Statutes,  as  pleaded 
in  the  answer.  Among  the  exceptions  to  that  statute  is  the  one 
which  declares  that  "  if,  when  the  cause  of  action  shall  accrue 
against  any  person,  he  shall  be  out  of  this  state,  such  action 
may  be  commenced,  within  the  terms  herein  respectively  lim- 
ited, after  such  person  shall  return  to,  or  remove  to,  this  state": 
Rev.  Stats.,  sec.  4231.  The  words  "  if  ....  he  shall  be  out 
of  this  state,"  found  in  the  exception  thus  quoted,  have  been 


Nov.  1893.]     Larson  v.  Aultman  and  Taylob  Co.  895 

construed  by  this  court  to  apply  to  the  mere  temporary  ab- 
sence of  a  resident  of  the  state:  Parker  v.  Kelly,  61  Wis* 
**'  552.  The  opinion  of  Mr.  Justice  Orton,  in  that  case,  and 
the  adjudications  there  cited,  seem  to  dispose  of  the  question 
suggested  in  the  case  at  bar,  if  the  defendant  is  subject  to  the 
same  rule  as  a  personal  defendant.  Speaking  of  the  clause 
quoted,  as  found  in  the  New  York  Code,  Mr.  Chief  Justice 
Fuller,  in  a  recent  case,  and  commenting  upon  the  decisions 
in  that  state,  in  effect  said  that  as  to  the  statute  of  limitation 
there  were  two  exceptions  to  its  operation,  and  that  one  was 
*'  where  the  debtor  was  absent  from  the  state  when  the  cause 
of  action  accrued,"  and  that  under  that  exception  mere  "ab- 
sence was  suflBcient  to  avert  the  bar,  because  the  statute  did 
not  commence  to  run  until  the  return  of  the  debtor  into  the 
state,  and  such  return  ....  must  be  open  and  notorious,  so 
that  a  creditor  might,  with  reasonable  diligence,  find  his 
debtor  and  serve  him  with  process":  Barneyv.  Oelrichs,  138  U.S. 
534,  citing  Engel  v.  Fischer,  102  N.  Y.  404;  55  Am.  Rep.  818, 
where  numerous  other  cases  are  cited.  In  a  more  recent  case, 
Mr.  Justice  Gray,  speaking  for  the  whole  court,  in  respect  to 
a  similar  clause  in  a  Kansas  statute,  said:  "  It  was,  therefore, 
rightly  held  by  the  circuit  court  that  the  statute  of  limitations 
did  not  run  while  the  debtor  was  personally  absent  from  the 
state,  notwithstanding  that  he  continued  to  have  a  usual 
place  of  residence  in  the  state,  where  service  of  a  summons 
could  be  made  on  him  ":  Bauserman  v.  Blunt,  147  U.  S.  657. 
In  that  case  it  was  held  that  the  construction  given  by  the 
supreme  court  of  a  state  to  a  statute  of  limitations  of  the 
state  would  be  followed  by  that  court:  Sanborn  v.  Perry,  86 
Wis.  361. 

But  counsel  further  contends  that  a  foreign  corporation  is 
not  a  nonresident,  in  the  sense  that  it  cannot  plead  the  statute 
of  limitations,  and  he  cites  adjudications  to  that  effect.  In 
Tioga  R.  R.  Co.  v.  Blosshurg  etc.  R.  R.  Co.,  20  Wall.  137,  it  was 
held :  "  The  highest  courts  of  New  York,  construing  the  statutes 
of  limitations  of  that  state,  have  decided  that  a  foreign  cor- 
poration cannot  avail  itself  of  them;  ***•  and  this,  notwith- 
standing such  corporation  was  the  lessee  of  a  railroad  in  New 
York,  and  had  property  within  the  state,  and  a  managing 
agent  residing  and  keeping  an  office  of  the  company": 
Batuerman  v.  Blunt,  147  U.  S.  654.  See  Thompson  v.  Tioga 
R.  R.  Co.,  36  Barb.  79;  Olcolt  v.  Tinga  R.  R.  Co.,  20  N.  Y.  21(»; 
75  Am.  Dec.  393;  Rathburn  v.  Northern  Cent.  Ry.  Co.,  50  N.  Y. 
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656.  Under  our  statutes,  the  word  "  person,"  as  used  in  tlie 
clause  quoted  from  section  4231  of  the  Revised  Statutes,  "may 
extend  and  be  applied  to  bodies  politic  and  corporate,  as  well 
as  to  individuals":  Rev.  Stats.,  sec.  4971,  subd.  12. 

Such  being  the  law  applicable,  it  is  obvious  that  the  defend- 
ant was  "  out  of  the  state"  when  the  plaintiff's  cause  of  action 
accrued,  within  the  meaning  of  our  statutes.  We  must  hold 
that  the  plaintiff's  cause  of  action  is  not  barred  by  the  statute 
of  limitations  pleaded.  It  follows  that  the  exceptions  of  the 
defendant  must  be  overruled,  and  that  the  judgment,  in  so 
far  as  it  is  questioned  on  the  defendant's  appeal,  must  be 
affirmed. 

The  question  recurs  whether  any  of  the  errors  aseigned  in 
behalf  of  the  plaintiff  are  available.  The  evidence  on  the 
part  of  the  plaintiff  tends  to  prove,  in  effect,  that  the  machinery 
purchased  by  him  of  the  defendant  consisted  of  the  tracks,  or 
a  portion  of  them,  the  carriage  with  trucks,  three  head  blocks 
with  set  works,  a  rack  and  pinion  feed,  a  double  rotary  with 
boxes  to  it,  a  top-saw  rig  with  belts,  intermediate  pulleys,  and 
traction  pulleys,  and  shaft  with  pinion  on,  one  drive  belt  and 
two  or  three  smaller  belts,  and  two  saws;  that  both  the  rotary 
and  top  saws  were  used  for  sawing  logs,  but  the  top  saw  was 
only  to  be  used  when  the  logs  were  so  large  that  they  could 
not  be  sawed  with  the  other;  that  such  other  saw  was  to  be 
a  fifty-two  inch  Henry  Disston  saw,  six  by  seven  gauge,  scant 
in  thickness,  fifty-two  teeth;  that  the  defendant's  agent  war- 
ranted th^  mill  to  cut  from  twenty-five  to  thirty-five  thousand 
feet  per  day;  that  it  was  customary  for  local  agents  having  the 
*8'  sa'.e  of  such  machinery  to  warrant  the  same;  that  most 
of  the  mill  or  machinery,  including  the  arbor,  was  present 
when  the  plaintiff  made  the  purchase,  July  31,  1884;  that 
the  double  rotary,  the  carriage,  and  what  went  with  it,  except 
a  pinion,  were  not  there;  that  the  machinery  so  present 
appeared  to  be  all  right;  that  the  machinery  was  put  in  the 
mill  in  October;  that  the  saw  came  about  the  middle  of 
November;  that  the  mill  started  about  November  20,  1884; 
that  it  commenced  manufacturing  lumber  about  December 
1,  1884;  that  it  would  not  or  could  not  manufacture  heavy 
lumber;  that  some  thing  was  always  giving  out;  that  the 
arbor  was  right-iianded  instead  of  left-handed,  that  is  to  say, 
the  thread,  or  screw,  was  cut  the  wrong  way,  so  that  the  motion 
of  the  saw  would  loosen  it  instea  1  of  m;iking  it  more  tight, 
as  it  should;  that  the  temper  was  out  of  the  saw,  and  that 
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could  be  seen  at  once;  that  the  second  saw  had  a  flaw  in  it, 
and  the  teeth  kept  breaking;  that  before  December  24,  1884, 
the  plaintiff  notified  the  defendant's  agent  that  the  saw  would 
not  work,  but  got  no  reply;  that  December  27,  1884,  the 
plaintiflF  returned  the  saw  to  the  agent  of  the  defendant;  that 
he  ordered  and  received  another  saw  of  the  defendant,  and 
that  that  was  defective;  that  he  was  compelled  to  have  the 
arbor  changed  in  the  particular  mentioned;  that  the  bearings 
of  the  trucks  were  cast  iron  instead  of  steel,  and  failed  to 
work  properly;  that  the  plaintiff  thereupon  inquired  of  the 
defendant  the  price  of  a  new  set,  and,  on  being  informed, 
bought  a  set  cheaper  elsewhere;  that  he  had  to  put  wider 
pulleys  on  the  shaft  of  the  feed  works,  and  get  new  belts  for 
the  same;  that  one  pinion  was  all  right,  but  the  other  was  too 
small,  and  had  to  be  returned  with  the  saw;  that  the  timber 
of  the  carriage  was  pine,  and  painted,  and  the  fact  tljat  it  was 
not  hardwood  was  not,  for  a  time,  observed;  that  the  plain- 
tiff had  in  the  mill  other  machinery  which  he  could  not  or 
did  not  purchase  of  the  defendant,  including  a  rack  and  '*® 
pinion  feed,  edgers,  and  trimmers;  that  after  the  mill  was 
repaired  and  the  defects  remedied,  the  mill  was  incapable  of 
manufacturing,  on  an  average,  more  than  ten  thousand  feet 
of  lumber  per  day.  Such  is  a  general  outline  of  the  testi- 
mony on  the  part  of  the  plaintiff.  The  essentials  of  that 
testimony  are  flatly  contradicted  by  evidence  on  the  part  of 
the  defendant,  much  of  which  is  strongly  corroborated  by 
circumstances  of  a  convincing  character. 

The  court  submitted  the  case  to  the  jury  on  the  theory  that 
there  was  an  implied  warranty  that  the  saw  and  arbor  and 
pulleys,  and  some  other  parts  of  the  machinery,  were  reason- 
ably fit  for  the  purpose  for  which  they  were  purchased,  unless 
the  plaintiff  knew  of  such  defects  at  the  time  of  purchase, 
and  the  verdict  is  based  upon  the  defects  so  submitted.  The 
court,  among  other  things,  charged  the  jury  to  the  efi'ect  that 
it  appeared  from  the  evidence  that  the  plaintiff's  son  was  an 
experienced  man  in  the  operation  of  sawmills  of  this  char- 
acter; that  all  the  parts,  except  the  large  saw,  were  at  the 
time  of  the  purchase  open  to  inspection  and  examination  by 
the  plaintiff,  and  his  son,  who  was  acting  for  him,  and  that 
all  such  defects  were  patent — that  is,  they  were  open  and 
visible,  and  would  readily  have  been  discovered  by  an  experi- 
enced man  in  the  business  upon  inspection;  that  in  siich 
cases  the  law  is  well  settled   that  the  plaintiff  is  presumed 
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to  have  purchased  with  knowledge,  unless  there  was  an 
€xpres8  warranty  by  the  defendant  that  the  machinery  was 
different  in  kind  and  material  from  what  was  apparent  upon 
■mere  inspection;  that  in  this  case  there  wna  no  such  express 
-warranty — that  is  to  say,  there  was  no  evidence  to  show  that 
the  mill  was  warranted  to  be  of  any  different  material  or 
tnake  than  what  it  actually  wsis.  In  the  portions  of  the 
«harge  referred  to,  the  learned  trial  judge  was  manifestly 
seeking  to  follow,  and  substantially  did  follow,  the  principles 
sanctioned  by  this  court  in  Locke  v.  Williamson,  40  Wis.  377; 
Morehouse  v.  Comstoek,  '*•  42  Wis.  626;  Olson  v.  Mayer,  56 
Wis.  551.  As  to  such  parts  of  the  machinery  ae  had  no 
-defects  except  such  as  were  patent,  the  portion  of  the  charge 
:mentioned  may  be  unobjectionable;  but  it  may  be  doubtful 
•whether  the  undisputed  evidence  was  such  as  to  justify  the 
>court  in  taking  the  question  of  latent  defects  and  waiver  from 
the  jury,  as  to  all  the  machinery  except  a  large  saw.  The 
court  did,  however,  take  such  question  from  the  jury,  and  in 
effect  expressly  charged  that  the  plaintifl"  having  purchased 
Ihe  mill,  as  he  did,  with  full  opportunity  for  inspection,  and 
•having  kept  and  used  it  for  a  considerable  time  after  he  had 
actual  knowledge  of  its  defective  character,  if  it  was  defec- 
tive, without  complaint  or  offering  to  return  it  in  the  condition 
.in  which  it  was,  he  could  not  recover  damages  on  account 
•thereof.  Under  the  evidence,  we  think  this  was  misleading, 
*nd  hence  error. 

The  rulings  of  the  court  on  the  admission  of  evidence  are 
upon  the  theory  that  the  defendant's  local  agent  who  sold  the 
machinery  to  the  plaintiff  had  no  authority  to  expressly  war- 
rant the  same  or  any  part  of  it;  and  a  portion  of  the  charge 
is  to  the  effect  that,  under  the  testimony,  there  were  great 
•doubts  whether  the  defendant  ever  warranted  the  mill  to  cut 
from  twenty-five  to  thirty-five  thousand  feet  of  lumber  per 
day,  as  the  evidence  tended  to  prove  that  the  warranty,  if 
made,  was  that  of  the  agent  merely.  The  rule  is  settled  in  this 
state  that  an  agent  employed  to  sell  has  no  implied  power  to 
warrant,  unless  the  sale  is  one  which  is  usually  attended  with 
warranty:  Pickert  v.  Marston,,  68  Wis.  465;  60  Am.  Rep.  876. 
In  the  case  at  bar  there  is  evidence  to  the  effect  that  it  was  tiie 
.  general  custom  of  local  agents  to  warrant  such  machinery 
when  selling  it.  Such  being  the  law  and  the  evidence,  we 
tSQUst  hold  that  such  rulings  of  the  court  upon  the  contrary 
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theory  mentioned  were  erroneous,  and  that  the  portion  of  the 
charge  referred  to  was  misleading. 

**•  In  the  same  connection  the  court  further  said  to  the 
jury,  in  effect,  that  it  appeared  from  the  evidence  that  the  son, 
at  the  time  of  the  purchase,  expressed  doubt  as  to  the  ability 
of  the  mill  to  saw  the  quantity  named;  that  there  was  no 
special  damage  alleged  as  to  the  mill's  inability  to  manufac- 
ture that  quantity;  that  the  testimony  was  too  indefinite  and 
uncertain  to  hold  that  it  would  not;  that  the  number  of  hours 
contemplated  to  constitute  a  day  was  not  stated,  nor  whether 
it  would  require  a  change  of  saws  at  intervals  in  the  day,  nor 
whether  it  was  to  be  accomplished  in  connection  with  other 
machinery  in  the  mill,  such  as  edgers,  trimmers,  and  like 
machinery;  that  it  was  common  knowledge  that  the  rotary 
sawmill  was  but  a  small  part  of  a  sawmill  proper,  and  that 
the  capacity  of  the  mill  depended  largely  upon  the  entire 
machinery,  the  class  of  logs, "location,  and  experience,  quick- 
ness, and  number  of  men  employed  in  all  its  departments. 
The  indefiniteness  and  uncertainty  mentioned  may  have 
called,  and  probably  did  call,  for  special  instructions  to  the 
jury,  thus  narrowing  the  question  down  to  just  what,  if  any 
thing,  was  covered  by  the  alleged  warranty;  but  they  did  not, 
as  we  think,  authorize  the  judge  to  determine  the  question 
against  the  plaintiff,  as  a  matter  of  law.  The  defendant's 
alleged  warranty  as  to  the  capacity  of  the  mill,  as  presented 
in  the  record,  must  be  regarded  as  only  applicable  to  the  mill 
when  operated  under  favorable  circumstances  and  conditions. 
If  the  capacity  of  the  mill  was  unknown  to  the  plaintiff  or 
his  son  at  the  time  of  the  purchase,  and  the  defendant  actu- 
ally warranted  such  capacity,  and  the  plaintiff  made  the 
purchase  relying  upon  the  same,  and  there  was  a  breach  of 
the  warranty,  as  alleged,  then  we  preceive  no  reason  why  the 
plaintiff  should  be  prtcluded  from  recovering  his  legitimate 
damages  therefor,  notwithstanding  his  failure  to  return,  or 
offer  to  return,  the  mill  or  the  defective  parts,  or  to  notify  the 
defendant  of  such  defects  or  want  '**  of  capacity:  Neave  v. 
Arntz,  56  Wis.  174;  Winkler  v.  Patten,  57  Wis.  405;  Vaten  v. 
Cornelius,  59  Wis.  6i5;  Jiuffalo  B.  W.  Co.  v.  Phillips,  67  Wis. 
129;  White  v.  Stelloh,  74  Wis.  435;  Barnes  v.  Burns,  81  Wis. 
^32. 

As  the  case  must  be  retried  upon  a  new  theory  and  per- 
haps new  evidence,  we  do  not  feel  called  upon  to  consider  the 
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important  questions  which  may  arise  as  to  the  proper  meas- 
ure of  damages. 

By  the  Court.  The  judgment  of  the  circuit  court  is  re- 
versed on  the  plaintiff  ^8  appeal,  and  the  cause  is  remanded 
for  a  new  trial.  

L.'MrriTioss  o»  Actions — Application  op  to  Foreiok  Corporations: 
See  the  extended  notes  to  Clarke  v.  Batik,  52  Am.  Dec.  256-258,  and  Moore 
y.  Amvitrong,  36  Am.  Dec.  73.  A  fore  gn  ( orporation  is  a  •'  person"  within 
the  meaning  of  the  exceptions  in  the  statute  of  limitations  as  to  persons 
absent  from  the  state:  North  Missouri  R.  R.  Co.  v.  Akers,  4  Kan.  388;  96  Am. 
Dec.  183.  But  iu  OlcoU  v.  Tioga  R.  R.  Co.,  20  N.  Y.  210,  75  Am.  Dec.  393, 
it  was  held  that  the  statute  of  limitations  is  not  available  as  a  defense  to  an 
action  against  a  foreign  corporation  in  New  York. 

Salbs — Warranty  bt  Agent  of  Vendor. — A  general  agent  employed  to 
carry  on  a  business  with  power  to  sell  also  has  power  to  warrant,  if  it  is 
usual  to  give  a  warranty  when  m  iking  a  sale  in  such  business:  Edwards  ▼. 
Dillon,  147  III.  14;  37  Am.  St.  Eep.  199,  and  note  with  the  cases  collected. 

Sales — Breach  op  Warranty — Duty  to  Return  Goods. — A  vendee  of 
goods  sold  nnder  warranty  may  retain  the  goods  without  giving  notice  to 
the  vendor  of  defects  therein,  and  in  an  action  by  the  vendor  for  the  pur> 
chass  price  may  plead  breach  of  warranty  for  tlie  purpose  of  recouping 
damages:  Tacoma  Coal  Co.  v.  Bradley,  2  Wash.  600;  26  Am.  St.  Rep.  890. 
Where  there  is  a  sale  of  personal  property  with  an  express  warranty,  the 
vendee  may  retain  the  goods  and  recoup  damages  in  an  action  for  its  breach: 
Underwood  v.  Wolf,  131  IIL  425;  19  Am.  St  Rep.  40,  and  note;  Fairbank 
Canning  Co.  r.  Metzger,  118  N.  Y.  260;  16  Am.  St  Rep.  753,  and  note; 
Argersinger  v.  Macnaughtonf  114  N.  Y.  535;  11  Am.  St  Rep.  687,  and  note. 


City  of  Bau  Claieb  v.  Matzkb. 

[86  Wisconsin,  291.] 

lMj0Ncno*3 — Obstrhotions  in  Streets. — A  mandatory  injanotion  may 
issue  at  the  suit  of  a  city  to  compel  a  lot  owner  therein  to  remove  his 
buildings  which  encroach  upon  or  obstruct  a  public  street 

MoNioiPAL  Corporations — iHJUNfrrioNS — Obstructions  in  Streets. — A 
city,  in  its  corporate  capacity,  may  maintain  a  suit  in  equity  to  obtain 
an  injunction  to  prevent  threatened  obstructions  or  serious  unlawful 
injuries  to  public  streets. 

L.  A.  Doolittley  for  the  appellant 

Wickham  and  Farr,  for  the  respondent. 

'•*  WiNSLOW,  J.  This  is  an  action  in  equity,  brought  by 
the  city,  to  obtain  a  mandatory  injunction  compelling  the 
defendant  to  remove  certain  buildings  owned  and  maintained 
by  defemlaiit,  and  which    are    alleged  to  encroach    upon   a 
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public  street  in  the  city  and  obstruct  a  public  alley,  and  *** 
which  defendant  refuses  to  remove.  A  general  demurrer  to 
the  complaint  was  sustained  on  the  ground  that  the  remedy 
at  law  was  adequate.  It  must  now  be  considered  as  well 
settled  in  this  state,  that  a  city  or  village,  in  its  corporate 
capacity,  may  maintain  an  action  in  equity  to  prevent 
threatened  obstructions  or  serious  unlawful  injuries  to  public 
streets:  Waukesha  Hygeia  Mineral  Spring  Co.  v.  Waukesha,  83 
Wis.  475;  Neshkoro  v.  Nest,  85  Wis.  126.  No  good  reason  is 
perceived  why  the  equity  powers  of  the  court  may  not  also 
be  invoked  to  compel  a  restoration  of  a  street  unlawfully 
obstructed  or  encroached  upon.  In  fact,  such  actions  bave 
been  approved  by  this  court  in  cases  of  obstructions  unlaw- 
fully placed  in  streets  by  railway  companies  in  building  their 
tracks:  Jamestown  v.  Chicago  etc.  R.  R.  Co.,  69  Wis.  648; 
Oshkosh  V.  Milwaukee  etc.  R.  R.  Co.,  74  Wis.  534;  17  Am.  St. 
Rep.  175.  The  principle  on  which  these  cases  rest  applies  to 
an  obstruction  or  an  encroachment  maintained  by  a  lot  owner. 
In  both  cases  there  is  an  invasion  of  the  public  right,  and  a 
duty  resting  on  the  defendant  to  remove  the  unlawful  struc- 
ture.    We  think  the  action  is  properly  brought. 

By  the  Court.  Order  reversed,  and  action  remanded  with 
directions  to  overrule  the  demurrer. 

Injunctions  Against  Obstructions  in  Hiohwats. — The  permanent 
obstruction  of  a  public  highway  in  a  city  is  a  nuisance,  and  a  court  of  equity 
will  prevent  it  at  the  salt  of  the  municipal  authorities:  Reed  v.  Mayor,  92 
Ala.  339;  Totcn  of  Burlington  v.  Schioartzman,  52  Conn.  181 ;  62  Am,  Rep. 
671,  and  extended  note.  A  mandatory  injunction  may  issue  to  compel  a 
railway  corporation  to  put  in  suitable  condition  for  travel  a  highway  which 
it  has  obstructed  by  the  construction  of  its  track:  OsIJcoah  v.  Milwaukee  etc. 
It.  R.  Co.,  74  Wis.  534;  17  Am.  St.  Rep.  175,  and  note.  An  injunction  will 
issue  to  prevent  the  completion  of  a  threatened  obstruction  to  a  public 
street:  NeweU  v.  Sasx,  142  111.  104;  but  an  injunction  will  not  lie  to  prevent 
the  erection  of  a  building  across  a  public  road,  if  the  building  had  been 
erected  before  the  commencement  of  the  action:  Gardner  t.  Stroever,  81 
Cal.  148.  See  a  further  discussion  of  this  question  in  the  notes  to  Murdork'a 
ia$e,  20  Am.  Dec.  394;  State  r.  Berdttta,  38  Am.  Rep.  127;  and  Julia  Build* 
ing  Aun.  Y.  Bell  Telephone  Co.,  67  Am.  Rep.  4ia 
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National   Distilling   Company   v.  Cebam  City 
Importing  Company. 

[8«  Wisconsin,  352.] 

Practiok.  — IrrilIctant  defense  of  a  character  that  may  embamuw  and 
prejadioa  the  plaintiff  iu  preparing  for  trial  and  maintaining  his  action 
should  be  stricken  out  on  motion. 

Tbadb  Combinations — Contract  of  Salb  With — Rkcovert  of  Prick. — 
The  fact  that  a  person  is  a  member  of  an  illegal  trust  or  combination, 
formed  for  the  purpose  of  acquiring  control  and  a  monopoly  of  the  trade 
in  certain  goods,  does  not  in  law  prevent  him  from  selling  goods  within, 
or  affected  by,  the  provisions  of  such  trust,  and  recovering  their  price 
or  value  when  the  illegality  of  the  trust  is  entirely  collateral  to  the  sale. 

Tradx  Combinations— Contracts  of  Sale  With— Public  Po:-iCT.— A 
contract  by  which  a  buyer  of  certain  goods  is  to  receive  a  rebate  on 
their  purchase  price,  on  condition  that  he  purchases  for  a  certain  time 
from  an  illegal  trust  or  combination  or  members  thereof,  does  not  render 
a  sale  of  such  goods  invalid  as  against  public  policy  and  in  restraint  of 
trade. 

IiTTKRSTATB  CoMMKROK— Salks  Within  thb  State. — When  both  parties  t^ 
a  sale  of  goods  reside  in  the  same  state,  the  sale  is  not  a  transaction  of 
interstate  commerce. 

Trade  Combinations — Contract  of  Sale  With — Action  For  Prick — 
Plea  in  Abatement. — In  an  action  by  a  member  of  an  illegal  trust  or 
combination  to  recover  the  price  of  goods  sold  by  him,  an  allegation 
that  sach  trust  is  the  real  party  in  interest  in  the  action,  and  that  it  cam 
only  be  maintained  by  it,  is  fatally  defective  as  a  plea  in  abatement, 
without  an  allegation  that  such  trust  is  a  partnership  or  corporation, 
and  that  it,  or  some  of  its  members  other  than  plaintiff,  had  an  interest 
in  the  goods  sold  or  the  money  to  be  paid  for  them,  together  with  a 
denial  of  indebtedness  to  the  plaintiff. 

Pbactick— Motions— Error  in  Failing  to  Determine. — A  failure  on  the 
part  of  the  trial  court  to  determine  the  second  branch  of  a  motion  to 
strike  out  one  defense,  and  make  another  more  definite  and  certain,  is 
material  error,  for  which  a  reversal  of  the  judgment  may  be  had  on 
appeal. 

Action  to  recover  the  purchase  price  of  goods  sold. 
Amongst  the  allegations  of  the  answer,  it  was  alleged  that 
plaintiff  was  a  member  of  an  unlawful  trust  or  combination 
dealing  in  the  goods  sold,  and  formed  to  acquire  a  complete 
control  and  monopoly  in  the  sale  thereof;  that  it  was  impos- 
sible for  defendant  to  purchase  such  goods,  except  thr  )ugh 
members  of  such  trust,  and  that  by  reason  thereof  defend- 
ant was  compelled  to  pay  a  price  greatly  in  excess  of  the 
market  value  of  such  goods,  and,  for  the  purpose  of  recovering 
overcharges  on  purchases,  was  obliged  to  agree  to  purchase 
all  such  goods  for  six  months  from  said  trust  or  members 
thereof,  and  by  so  doing  receive  a  rebate  on  the  purchase 
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price.     Plaintiflf  appealed  from  an  order  denying  a  niotiom  to 
strike  out  certain  parts  of  the  answer  as  irrelevant,  and  ta^ 
make  other  parts  thereof  more  definite  and  certain. 

G.  E.  Sutherland,  for  the  appellant. 
C.  W.  Briggs,  for  the  respondent. 

S5S  PiNNEY,  J.     ].  Taking  the  allegations  of  the  first  de- 
fense in  their  most  liberal  sense,  it  is  apparent  that  they  are 
irrelevant,  and   have   no  legal   relation   to   the  controversy 
between  the  parties  to  the  action,  which  is,  whether  the  plain- 
tiff shall  recover  the  demand  set  forth  in  its  complaint.     It  i» 
obvious  that  they  state  no  defense  to  the  action;  and  it  does 
not  appear  that  any  of  the  matters  so  set  up  can  be  material 
in  any  aspect  of  the  case  as  now  presented,  but  they  are  ot 
such  a  character  that  they  may  embarrass  and  prejudice  the- 
plaintiff  in  preparing  for  trial  and  in  maintaining  its  action' 
upon  the  merits.     An  entire  defense  may  be  stricken  out  a»^ 
irrelevant  (Rev.  Stats.,  sec.  2684);  and  where  a  defense  i& 
irrelevant  and  of  the  tendency  above  indicated,  it  ought  to 
be  stricken  out  on  motion:  Horton  v.  Arnold,  17  Wis.  139; 
Joint  School  Dist.v  Kemen,  65  Wis. 282.     But  in  this  instance 
the  motion  was   denied,   with   ten   dollars   coEts  of  motioa* 
against  the  plainti£f. 

The  first  defense  does  not  deny  any  allegation  of  the  com-- 
plaint,  but  the  substance  of  it  is,  that  the  sale  and  delivery 
of  the  goods  in  question  to  the  defendant  was  void  as  against 
public  policy,  because  the  vendor  was  at  the  time  a  member 
of  an  unlawful  trust  or  combination  formed  to  unlawfully 
interfere  with  the  freedom  of  trade  and  commerce,  and  in. 
restraint  thereof,  and  to  accomplish  the  ends  therein  set 
forth.  It  is  not  claimed  in  the  answer  that  the  trust  or  com- 
bination had  acquired  the  control  and  monopoly  of  all  such 
goods,  or  that  the  defendant  might  not  have  purchased  the 
goods  in  question  of  other  dealers  in  Milwaukee  or  elsewhere. 
Conceding,  for  the  purposes  of  this  case,  that  the  trust  or 
combination  in  question  may  be  illegal,  and  its  members 
may  be  restrained  from  carrying  out  the  purposes  for  which 
it  was  created  by  a  court  of  equity  in  a  suit  on  behalf  of  the 
public,  or  may  be  subject  to  indictment  and  punishment, 
there  is,  nevertheless,  no  allegation  showing,  or  tending  to 
show,  that  the  contract  of  •**  sale  between  the  plaintiff  and 
defendant  was  tainted  with  any  illegality,  or  was  contrary  to- 
public  policy.     The  argument,  if  any,  the  case  admits  of,  is 
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that,  as  the  plaintiff  was  a  member  of  the  so-called  "  trust " 
or  "combination,"  the  defendant  might  voluntarily  purchase 
the  goods  in  question  of  it  at  an  agreed  price,  and  convert 
them  to  its  own  use,  and  be  justified  in  a  court  of  justice  in 
its  refusal  to  pay  the  plaintifif  for  them,  because  of  the  con- 
nection of  the  vendor  with  such  trust  or  combination.  The 
plaintiff's  cause  of  action  is  in  no  legal  sense  dependent  upon, 
or  affected  by,  the  alleged  illegality  of  the  trust  or  combina- 
tion, because  the  illegality,  if  any,  is  entirely  collateral  to 
the  transaction  in  question,  and  the  court  is  not  called  upon 
in  this  action  to  enforce  any  contract  tainted  with  illegality 
or  contrary  to  public  policy.  The  mere  fact  that  the  plain- 
tiff is  a  member  of  a  trust  or  combination  created  with  the 
intent  and  purposes  set  forth  in  the  answer  will  not  disable 
or  prevent  it  in  law  from  selling  goods  within,  or  affected  by, 
the  provisions  of  such  trust  or  combination,  and  recovering 
their  price  or  value.  It  does  not  appear  that  it  had  stipu- 
lated to  refrain  from  such  transactions.  A  contrary  doctrine 
would  lead  to  most  startling  and  dangerous  consequences. 
The  defendant  is  not  a  party  to  any  illegal  contract,  and  the 
case  is,  therefore,  not  within  the  rule  of  Wheeler  v.  Russell^  17 
Mass.  281,  and  many  similar  cases,  to  the  effect  that  "no 
action  will  lie  upon  a  contract  made  in  violation  of  a  statute 
or  a  principle  of  the  common  law";  for  the  right  of  the  plain- 
tiff to  make  the  sale  in  question,  or  of  the  defendant  to  buy, 
was  in  no  way  connected  with,  or  dependent  upon,  the  alleged 
trust  or  combination,  although  the  plaintiff  was  a  member 
of  it.  These  views  are  sustained  and  illustrated  by  the  cases 
of  Brooks  V.  Martin,  2  Wall.  70,  and  Sharp  v.  Taylor,  2  Phill. 
Ch.  801;  and  many  other  cases  might  be  cited  to  the  same 
effect.  The  provision  for  a  rebate  of  a  part  of  the  purchase 
price  to  purchasers  '*'  who  would  conduct  their  business  in 
the  manner  stated  in  the  answer  was  an  inducement  to  them  to 
continue  their  business  relations  with  the  plaintiff.  It  does 
not  appear  that  there  was  any  contract  obliging  the  defend- 
ant to  that  course.  A  party  may  legally  purchase  the  trade 
and  business  of  another  for  the  purpose  of  preventing  com- 
petition, and  the  restraint  of  trade  caused  thereby  is  not,  we 
think,  unreasonable:  Mitchell  v.  Reynolds,  1  Smith's  Lead. 
Cas.,8th  ed.,  pt.  2,  p,  756  (*417),  and  notes.  And  it  would 
seem  that  an  agreement  between  a  number  of  dealers  and 
manufacturers  to  raise  prices,  unless  they  practically  control 
the  entire  commodity — and  this  is  not  claimed  of  the  trust 
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in  question — cannot  operate  as  a  restraint  upon  trade,  nor 
would  it  injuriously  affect  the  public. 

Both  the  plaintiff  and  defendant  are  Wisconsin  corpora- 
tions, and  the  goods  in  question  were  sold  in  this  state.    The 
sale,  therefore,  was  not  a  transaction  of  interstate  commerce,  - 
and  was  not  within  the  act  of  Congress  of  July  2,  1890:  26 
Stats,  at  Large,  209. 

The  allegation  that  the  trust  or  combination  is  the  real 
party  in  interest  in  this  action,  and  that  it  can  only  be  main- 
tained by  it,  and  should  be  dismissed,  unless  brought  in  its 
name,  or  the  names  of  all  the  members  thereof,  is  fatally 
defective  as  a  plea  or  defense  in  abatement.  It  does  not 
appear  whether  the  alleged  trust  or  combination  is  a  partner- 
ship or  a  corporation,  and  so  a  legal  entity,  capable  of  suing 
or  being  sued;  nor  is  it  averred  that  it,  or  any  of  its  members 
other  than  the  plaintiff,  had  any  interest  in  the  goods  sold,  or 
the  money  to  be  paid  for  them.  The  answer  in  this  respect 
deals  only  in  conclusions  of  law,  leaving  wholly  uncootro- 
verted  the  allegations  of  the  complaint  that  the  goods  in 
question  were  sold  and  delivered  by  the  plaintiff  to  the 
defendant  at  a  price  agreed  upon  between  them;  nor  does  it 
deny  the  allegation  of  indebtedness  '**  therefor  to  the  plain- 
tiff. It  fails  to  state  any  facts  showing  that  the  action  is  not 
rightly  brought  in  the  name  of  the  plaintiff. 

2.  The  circuit  court  omitted,  inadvertently  as  we  presume, 
to  pass  upon  the  second  branch  of  the  plaintiff's  motion, 
namely,  to  make  certain  portions  of  the  second  defense  more 
definite  and  certain.  It  is  correct  practice,  we  think,  to  com- 
bine in  a  single  motion  as  many  objections  as  the  plaintiff 
supposes  tlie  defendant's  answer  is  subject  to,  with  a  view 
of  having  tliem  all  determined  at  the  same  time,  and  not 
piecemeal,  thus  avoiding  a  multiplicity  of  motions  and  pos- 
sible appeals.  The  plaintiff  had  an  undoubted  right  to  have 
its  motion  decided  in  all  its  material  aspects,  and,  without 
indicating  any  opinion  whether  the  motion  as  to  the  second 
defense  should  have  been  to  make  it  more  definite  and  cer- 
tain, or  for  a  bill  of  particulars  thereof,  we  hold  that  it  was 
material  error  for  the  circuit  court  to  omit  or  fail  to  deter- 
mine this  branch  of  the  motion;  for,  until  determined,  the 
plaintiff  could  not  secure  the  rights  which  the  statute  gives 
it  in  respect  to  such  pleading,  to  either  have  the  same  made 
more  definite  and  certain,  or  a  bill  of  particulars  under  it, 
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and  it  is  Uiereby  deprived  of  all  remedy  it  may  have  in  this 
respect. 

For  these  reasons  the  order  of  the  circuit  court  is  errone- 
ous, and  must  be  reversed,  and  the  cause  remanded  to  the 
circuit  court  for  further  proceedings  according  to  law. 

By  the  Couet.     It  is  so  ordered. 

Interstath  Commerce— luTERcotiRSE  Between  Dii^eeent  Statu.— 
To  constitute  interstate  commerce,  there  must  be  traffic  and  interstate 
interconrse  between  different  states:  State  v.  Harrub,  95  Ala.  176;  36  Am. 
St.  Rep.  195.  See  the  extended  note  to  People  v.  IVempk,  27  Am.  St.  Rep. 
647. 

CoMTBACTS  For  Rebates — Validity. — A  contract  between  a  carrier  and 
a  shipper,  by  which  the  carrier  agrees  to* receive  at  the  time  of  shipment  a 
designated  sum  as  compensation  for  the  transportation  of  grain,  and  to 
refund  a  certain  sum  when  the  ^ansportation  is  completed,  is  valid  and 
binding:  Cleveland  etc  By.  Co.  v.  Closser,  126  Ind.  348;  22  Am.  St.  Rep.  693, 
aud  note. 


"Williamson    v.    Michigan    Fire    akd    Marine 
Insurance  Company. 

[86  ^VISC0X8l»,  393.] 

iMStntANCS — Loss  Patabls  to  Mortgagee — Assignment— Parties. — A 
provision  in  an  insurance  policy  that  the  loss  shall  be  paj'&ble  to  a  mort- 
gagee or  his  assign,  as  bis  interest  may  appear,  operates  only  as  a  con- 
ditional  appointment  to  pay  so  much  of  the  proceeds  of  the  policy  a» 
may  be  equal  to  the  amount  of  the  mortgage  at  the  time  of  a  loss  under 
the  policy.  Such  provision  does  not  amount  to  an  assignment  of  the 
policy,  so  that  in  case  of  loss  the  mortgagee  alone  may  sue  and  recover 
for  it.     The  right  of  action  is  still  in  the  mortgagor. 

Ihsurance — Loss  Payable  to  Mortgagee— Pa Rrres. — A  provision  in  a 
policy  of  insurance  that  the  loss  shall  be  payable  to  a  mortgagee  or  hig 
assign,  as  his  interest  may  appear,  does  not  operate  as  an  assignment  of 
the  policy,  whether  the  mortgage  debt  is  greater  or  less  than  the  insur- 
ance, and  an  action  for  a  loss  under  the  policy  must  be  brought  in  the 
name  of  the  insured,  although  the  mortgagee  or  his  assign,  in  respect 
to  his  interest,  may  be  joined  with  the  mortgagor  as  coplaintiff. 

Eaton  and  Weed,  for  the  appellant. 

Thompsons,  Harshaw  and  Davidson,  for  the  respondent. 

'**  PiNNEY,  J.  The  plaintiff  could  not  maintain  an  action 
upon  the  policy  in  question  as  sole  plaintiff.  The  legal  right 
of  action  was  in  the  insured,  and  the  provision  in  the  policy, 
"loss,  if  any,  first  payable  to  Jennie  Perkins  or  assigns,  as  her 
mortgage  interest  may  appear,"  operated  only  as  a  conditional 
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appointment  or  order  to  pay  so  much  of  the  proceeds  of  the- 
policy  as  might  be  equal  to  the  amount  due  on  the  mortgage 
at  the  time  of,  and  in  the  event  of,  a  loss  under  it.  It  was  not 
operative  in  praesenti,  and  the  insured  was  still  the  ovvuer  of 
the  policy.  If  the  mortgage  was  paid  before  any  Iobs  occurred 
it  could  not  become  effective.  These  considerations  serve  to- 
show  that,  whether  the  mortgage  debt  be  greater  or  less  than 
the  amount  of  '®®  the  policy  when  written,  such  a  provision 
in  favor  of  a  mortgagee  does  not  operate  as  an  assignment  of 
the  policy.  It  is  still  the  owner  of  the  premises  who  is  insured, 
and  the  contract  of  the  company  is  with  him  alone,  and  the- 
continued  validity  of  the  policy  is  dependent  upon  the  per- 
formance by  him  of  the  conditions  embraced  in  it.  It  is  not 
the  interest  of  the  mortgagee  in  the  premises  that  is  insured;, 
and  it  seems  clear,  therefore,  that  an  action  for  the  recovery 
of  the  money  in  case  of  loss  must  be  brought  in  the  name  of 
the  insured,  but  that  the  mortgagee,  in  respect  to  his  interest, 
may  be  joined  with  him  as  a  coplaintiff.  The  recent  cases  of 
Hodgson  v.  Oerman  Ins.  Co.,  86  Wis.  323,  and  Chandoa  \- 
American  F.  Ins.  Co.,  84  Wis.  184,  are  decisive  of  the  question 
involved.  2  Wood  on  Insurance,  1122,  Martin  y.  Franklin  F.. 
Ins.  Co.,  38  N.  J.  L.  140,  Hartford  F.  Ins.  Co.  v.  Davenport,  37 
Mich.  613,  and  Warbasse  v.  Sussex  County  Mut.  Ins.  Co.,  42 
N.  J.  L.  203,  may  be  referred  to  in  addition  to  the  authorities 
cited  in  these  cases. 

It  is  not  the  interest  of  the  mortgagee  that  is  insured,  but 
the  interest  of  the  mortgagor;  and  it  seems  illogical  to  say 
that  whether  such  an  appointment  will  operate  as  an  assign- 
ment of  the  policy,  if  it  can  so  operate  at  all,  is  dependent 
upon  whether  the  sum  due  on  the  mortgage  is  greater  or  less 
than  the  amount  of  the  loss.  The  company  says,  in  sub- 
stance, to  the  insured:  "In  consideration  of  the  stipulated 
premium,  we  insure  you  against  loss  by  fire  on  the  property 
described,  in  the  sum  of  four  hundred  dollars;  and  at  your 
request,  in  case  a  loss  occurs,  we  will  pay  it  to  J.  P.,  to  the 
extent  that  any  sum  may  then  remain  due  on  his  mortgage.'^ 
This  is  clearly  not  an  assignment  of  the  policy  so  that  in  case 
of  loss  the  mortgagee  alone  may  sue  and  recover  for  it.  It  is 
no  more  than  a  conditional  appointment  or  agreement  for  the 
future  appropriation  of  all  or  a  part  of  the  moneys  that  may 
become  due  under  the  policy,  according  to  future  events, 
depending  for  its  operation  ••''  upon  an  actual  loss  and 
some  thing  remaining  due  on  the  mortgage.     The  case  is  not 
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one  of  a  defect  of  parties,  but  of  a  want  of  sufficient  interest 
in  the  plaintiff  to  enable  him  to  recover.  The  judgment  of 
the  county  court  is  erroneous  and  must  be  reversed. 

By  the  Court.  The  judgment  of  the  county  court  of  Win- 
nebago county  is  reversed,  and  the  cause  remanded  for  a  new 
trial,  and  with  directions  that  the  insured  be  properly  made 
a  party  to  the  action.  

Imsurancs — AssiONMKNT  or  PoLiCT. — An  insnrance  policy  making  the 
loss  payable  to  another  than  the  assured  mast  be  regarded  as  having  been 
at  its  inception  assigned  to  such  other  person  with  the  consent  of  the  com- 
pany: National  etc.  Int.  Co.  v.  Crane,  16  Md.  260;  77  Am.  Dec.  288.  For  an 
extended  discussion  of  the  assignment  of  policies  of  insurance,  see  the  note 
to  New  York  etc.  Ins.  Co,  v.  Flack,  56  Am.  Dec  750. 


Evans  v.  Chicago,  St.  Paul,  Minneapolis,  and 
Omaha  Eailway  Company. 

[86  Wisconsin,  697.] 

Railroads— Nuisance— Obstrdctioh  of  Street— Right  of  Privatb 
Owner  to  Recover. — The  use  of  a  street  by  a  railroad  company  in  such 
manner  as  to  completely  obstruct  travel  with  teams  thereon,  am'  to 
entirely  destroy  its  use  as  a  public  highway,  constitutes  a  public  nui« 
sance  if  without  permission  or  authority.  To  entitle  a  private  owner 
to  recover  for  such  nuisance,  it  must  appear  that  he  has  suffered  soma 
special  or  peculiar  damage,  differing,  not  merely  in  degree,  bnt  in  kind, 
irom  that  which  is  deemed  common  to  all,  but  a  complaint  by  such 
owner  alleging  such  special  and  peculiar  damage  in  the  loss  of  business, 
access  to,  or  egress  from,  his  property,  and  value  thereof,  states  a  good 
cause  of  action. 

Railroads — OBSTRncriON  or  Street.  — An  instrument  granting  a  railroad 
company  the  right  to  construct,  maintain,  and  operate  its  road  in  the 
street  in  front  of  the  grantor's  lot,  "as  the  same  was  at  the  date  of  said 
instrument  constructed,"  does  not  give  the  company  any  right  there- 
after to  destroy  such  street  as  a  public  highway  in  front  of  such  lot. 

Railroads — Obstruction  of  Street. — A  railroad  company  cannot  monop- 
olize a  street  in  derogation  of  the  public  or  private  use  to  which  it  has 
been  applied.  Such  use  of  the  street  is  a  nuisance,  and  may  be  abated 
as  such. 

Action  to  recover  damages  for  the  unlawful  obstruction 
of  a  public  street  by  a  railroad  company.  Defendant  appeals 
from  an  order  overruling  a  general  demurrer  to  plaintiff's 
complaint. 

Solon  L.  Perrin,  for  the  appellant. 

E,  S,  Reid  and  Baker  and  HelmSj  for  the  respondent. 
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*®*  Cassoday,  J.  It  sufficiently  appears  that  since  the 
construclion  of  the  depot  mentioned  the  defendant  had  u.«ed 
the  street  opposite  the  plaintiff"  d  lot  in  such  a  manner  as  to 
completely  obstruct  all  travel  with  teams  thereon,  and  to 
entirely  destroy  the  ***'  use  of  tlie  same  as  a  public  highway, 
and  thereby  prevented  the  plaintiff's  former  customers,  and 
other  persons  who  would  otherwise  have  done  business  with 
him  at  his  warehouse  and  elevator,  from  having  access  to,  or 
egress  from,  the  same,  and  that  by  such  action  the  defendant 
has  destroyed  the  plaintiff's  business  and  rendered  his  prem- 
ises of  but  very  little  value.  If  such  obstruction  was  wrong- 
ful, unlawful,  and  without  permission  or  authority  from  the 
plaintiflF  or  his  grantor,  or  the  city  of  Hudson,  as  alleged,  then 
it  certainly  constituted  a  public  nuisance,  and  subject  to  be 
abated  as  such:  Elliott  on  Roads  and  Streets,  477  et  seq.  But 
to  entitle  a  private  party  to  maintain  an  action  for  such  public 
nuisance  at  common  law,  it  must  appear  that  he  has  suffered 
some  special  or  peculiar  damage,  diff"ering,  not  merely  in 
degree,  but  in  kind,  from  that  which  is  deemed  common  to 
all:  Carpenter  v.  Mann,  17  Wis.  165;  Zettel  v.  West  Bend,  79 
Wis.  316;  24  Am.  St.  Rep.  715;  Hay  v.  Weber,  79  Wis.  591. 
But  here  the  complaint  alleges  such  special  and  peculiar 
damage,  and  hence  states  a  good  cause  of  action  at  common 
law:  Walker  v.  Shepardson,  2  Wis.  384;  60  Am.  Dec.  423; 
Eno8  V.  Hamilton,  27  Wis.  256;  Pettibone  v.  Hamilton,  40 
Wis.  402;  Burrowt  v.  Pixley,  1  Root,  362;  1  Am.  Dec.  66; 
Stetson  V.  Faxon,  19  Pick.  147;  31  Am.  Dec.  123;  Iveson  ▼. 
Moore,  1  Ld.  Raym.  486;  Wilkes  v.  Hungerford  Market  Cn.,  2 
Bing.  N.  C.  281;  Goldthorpe  v.  Hardman,  13  Mees.  &  W.  377; 
16  Am.  &  Eng.  Ency.  of  Law,  971  et  seq.  Such  right  of  ac- 
tion at  common  law  has  not  been  taken  away  by  the  English 
statutes:  Beckett  v.  Midland  Ry.  Co.,  L.  R.  3  C.  P.  82;  Mc- 
Carthy V.  Metropolitan  Board,  L.  R.  8  C.  P.  191,  affirmed 
L.  R.  7  H.  L.  243;  Fntz  v.  Hobson,  L.  R.  14  Ch.  Div.  642; 
Truman  v.  London  etc.  Ry.  Co.,  L.  R.  29  Ch.  Div.  89;  Cale- 
donian Ry.  Co.  V.  Walker's  Trustees,  L.  R.  7  App.  Cas.  259; 
Rapiery.  London  T.  Co.,  (1893)  2  Ch.  588.  Some  of  these  cases 
are  quite  analogous  to  the  case  at  bar.  Thus,  in  Fritx  y. 
Hobson,  L.  R.  14  Ch.  Div.  542,  it  was  expressly  held  that» 
*'  when  the  private  ••■*  right  of  the  owner  of  a  house  atijoin- 
ing  a  highway  to  access  from  his  house  to  the  hi^<lr.v.iy  is 
interfered  with  by  an  unreasonable  use  of  the  hi^'iiw.iy,  he 
ia  entitled  to  recover  damages  from  the  wrongdoer,  iu  respect 
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of  loss  of  custom  in  the  business  which  he  carries  on  in  his 
house."  Our  statute  is  confirmatory  of  the  common  law,  and 
•declares,  in  effect,  that  the  circuit  courts  shall  have  jurisdic- 
tion of  actions  to  recover  damages  for  and  to  abate  a  public 
nuisance  from  which  any  person  suffers  a  private  or  special 
injury  peculiar  to  himself,  so  far  as  necessary  to  protect  the 
xights  of  such  person,  and  to  grant  injunctions  to  prevent  the 
«ame:  Rev.  Stats.,  sec.  3180. 

According  to  the  complaint,  the  defendant  has  had  no 
authority,  as  against  the  plaintiff,  to  obstruct  the  street  in 
front  of  his  premises,  except  under  and  by  virtue  of  the  instru- 
ment in  writing,  whereby  there  was  granted  to  the  defend- 
ant's predecessor  "the  right  to  construct,  maintain,  and 
•operate  its  railroad  "  in  the  street,  "  in  front  of  said  lot,  .... 
as  the  same  was  at  the  date  of  said  instrument  constructed." 
Of  course,  this  grant  gave  to  the  defendant's  predecessor,  and 
<o  to  the  defendant,  all  the  rights  which  are  thereby  neces- 
earily  implied.  But  manifestly  it  gave  to  neither  the  right 
to  destroy  the  street  as  a  public  highway  in  front  of  the 
plaintiff's  lot.  The  statutes  only  authorized  such  construc- 
tion and  maintenance  of  such  railroad  in  the  street  on  condi- 
tion that  the  company  should  restore  the  highway  "  to  its 
lormer  state,  or  to  such  condition  as  that  its  usefulness" 
should  *'  not  be  materially  impaired,  and  thereafter  maintain 
the  same  in  such  condition  against  any  effects  in  any  manner 
produced  by  such  railroad":  Rev.  Stats.,  sec.  1828,  subd.  5, 
sec.  1836.  It  has  repeatedly  been  held  that  such  duty  is 
enforceable  by  the  courts:  Jamestown  v.  Chicago  etc.  R.  R.  Co., 
69  Wis.  648;  Oshkoeh  V.Milwaukee  R.  R.  Co.,  74  Wis.  534;  17 
Am.  St.  Rep.  175;  State  v.  Chicago  etc.  R.  R.  Co.,  79  Wis.  259. 
Thus,  it  appears  that  the  obstruction  and  interference  ®®* 
with  the  street  complained  of  were  not  authorized  by  statute. 
The  case,  therefore,  is  clearly  distinguishable  from  that  class 
of  cases  where  the  incidental  injury  complained  of  is  the 
necessary  result  of  an  authorized  taking  of  land,  and  the 
proper  and  authorized  use  of  the  same. 

"A  railroad  company  cannot  monopolize  a  street  in  deroga- 
tion of  the  public  and  private  use  to  which  it  has  been 
applied":  Janesville  v.  Milwaukee  etc.  R.  R.  Co.y  7  Wis.  484. 
In  Farrand  v.  Chicago  etc.  Ry.  Co.,  21  Wis.  438,  Dixon,  C.  J., 
flaid:  "The  company  has  no  right  to  appropriate  the  whole  or 
any  part  of  the  street  to  its  own  exclusive  use,  as  for  side 
tracks,  switches,  engine-houses,  depot  buildings,  and  the  like, 
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and  so  destroy  the  public  right  of  way."  In  Pennsylvania  R. 
R.  Co.  V.  Angel,  41  N.  J.  Eq.  316,  56  Am.  Rep.  1,  it  was  held 
that  "  a  railroad  company  using,  for  the  purposes  of  a  terminal . 
yard,  a  portion  of  a  street  over  which  it  has  only  a  right  of 
way,  is  responsible  for  any  nuisance,  public  or  private,  thereby 
created."  The  same  rule  was  applied  in  the  same  state, 
where,  as  here,  the  railway  company  acquired  the  right  to  lay 
its  track  in  a  public  street  by  grant:  Pennsylvania  R.  R.  Co, 
v.  Thompson,  45  N.  J.  Eq.  870.  In  Baltimore  etc.  R.  R.  Co.  v. 
Fifth  Baptist  Church,  108  U.  S.  329,  Mr.  Justice  Field,  speak- 
ing for  the  court,  said:  "  The  engine-house  and  repair  shop  of 
the  railroad  company,  as  they  were  used,  rendered  it  impossi- 
ble for  the  plaintiff  to  occupy  its  building  with  any  comfort 

as  a  place  of  public  worship Plainly,  the  engine-house 

and  repair  shop,  as  they  were  used  by  the  railroad  company, 

were  a  nuisance  in  every  sense  of  the  term For  such 

annoyance  and  discomfort  the  courts  of  law  will  afford  redress 
by  giving  damages  against  the  wrongdoer,  and  when  the 
cause  of  the  annoyance  and  discomfort  are  continuous  courts 
of  equity  will  interfere  and  restrain  the  nuisance":  Baltimore 
etc.  R.  R.  Co.  V.  Fifth  Baptist  Church,  137  U.  S.  568.  See, 
also.  New  York  El.  R.  R.  Co.  v.  Fifth  Nat.  Bank,  135  U.  S. 
432.  In  Truman  v.  London  etc.  R.  R.  Co.,  L.  R.  29  Ch.  Div. 
89,  the  •**  railway  company,  under  the  authority  of  an  act 
of  Parliament,  purchased  a  piece  of  land  adjoining  one  of  its 
stations,  and  used  it  as  a  cattle  dock;  and  yet  it  was  held 
that  the  act  gave  the  company  no  authority  to  create  a  nui- 
sance to  occupiers  of  houses  near  the  cattle  dock  by  herding 
cattle  therein.  So,  in  Rapier  v.  London  T.  Co.,  (1893)  2  Ch. 
688,  it  was  "held  that,  although  horses  were  necessary  for  the 
working  of  the  tramways,  the  company  were  not  justified  by 
their  statutory  powers  in  using  the  stables  so  as  to  be  a  nui- 
sance to  their  neighbors,  and  that  it  was  no  sufficient  defense 
to  say  that  they  had  taken  all  reasonable  care  to  prevent  it.'* 
The  obstruction  of  the  passage  to  and  egress  from  the 
warehouse  and  elevator  in  question  by  means  of  a  permanent 
embankment,  the  storing  of  cars,  and  other  mere  depot  uses, 
is  not  only  in  contravention  of  the  express  terms  of  the  grant, 
but  also  of  the  mandate  of  the  statute  cited.  Upon  authority 
and  reason,  we  must  hold  that  the  complaint  states  a  good 
cause  of  action. 

By  the  Court.    The  order  of  the  circuit  court  is  affirmed. 
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RAir.noxps— OnsTRt'CTiON  of  HiaitWAYS. — The  right  of  a  railroad  com- 
piiny  to  iitterfere  with  a  highway  ia  conpled  with  the  duty  to  make  it  as 
sate  as  it  was  before  it  was  disturbed.  Any  one  unlawfully  interfering  with 
a  lii^iiway  creates  a  nuisance,  and  is  liable  in  damages  to  one  who  suffers 
special  injury:  Evanscille  etc.  R.  B.  Co.  v.  Criet,  116  Ind.  446;  9  Am.  St. 
Rep.  865,  and  note;  Palatka  etc  R.  R.  Co.  9.  State,  23  Fla,  546;  11  Am.  St. 
Rep.  395,  and  note. 

Railroads  in  Hiohwats— Right  to  Exclitsivk  Usb.— A  franchise  granted 
to  a  street  railway  gives  it  no  exclusive  use  of  that  portion  of  the  street  upon 
which  its  road  is  constructed,  but  only  the  right  to  construct  such  road  io 
such  place  and  manner  as  not  to  interfere  with  the  use  of  the  street  by  the 
public:  Pacific  Ry.  Co.  v.  Wade,  91  Cal.  449;  25  Am.  St.  Rep.  201,  and  note; 
Rascher  v.  East  Detroit  etc.  Ry.  Co.,  90  Mich.  413;  30  Am.  St.  Rep.  447;  Gil- 
more  ▼.  Federal  Street  etc  Ry.  Co.,  153  Pa.  St.  31;  34  Am.  St  Rep.  682,  and 
note.  See  the  extended  note  to  Western  Pacing  etc  Co.  r.  CiUum'  ttc  JR.  B* 
Co.,  25  Am.  St.  Rep.  475. 


State  v.  Oates. 

(86  Wisconsin,  684.] 

Omcm  Avs  Omonts — Rights  or  Holder  or  CiRTinoAn  or  Eiicnoif. 
One  duly  declared  elected  to  office  by  proper  authority,  and  who,  after 
receiving  a  certificate  of  election,  has  duly  qualified,  is  prima /ode  enti« 
tied  to  the  office  when  his  term  begins,  as  against  every  one  except  a 
de  facto  officer  in  possession  under  color  of  authority. 

OmcB  AND  Officers. — De  Facto  Officers  are  those  who  are  in  possessioo 
of  office  and  discharging  their  duty  under  color  of  authority.  By  color 
of  authority  is  meant  authority  derived  from  an  election  or  appointment, 
however  irregular  or  informal,  so  that  the  incumbent  is  not  a  mere  voU 
unteer. 

Office  and  OrFicsRS — Ds  Facto  Officers. — One  who  retains  an  office  after 
the  expiration  of  his  term,  claiming  that  he  is  re-elected,  but  without 
color  of  authority,  is  not  a  de  facto  officer,  as  against  one  who  holds  the 
certificate  of  election  to  the  office,  and  has  qualified  as  required  by  law. 

Officb  and  Offickrs— Mandamus  to  Obtain  Possession. — One  prima  facie 
entitled  to  an  office  under  the  authorized  canvass  of  votes  and  certificate 
of  election  may  enforce  his  right  to  the  possession  of  the  office  by  writ 
of  maiulamua,  as  against  one  who  holds  the  office  without  color  of 
authority  after  the  expiration  of  his  term,  especially  when  the  statutory 
proceeding  to  compel  the  delivery  of  the  books  and  papers  of  the  offic-^ 
is  inadequate. 

OfFICB  and  OFFICER.S — MANDAMUS  TO  ObTAIN  Po^s.^ESSION — DEFENSE. — A 
person  entitled  to  immediate  posse-ssion  of  an  office  under  his  jyrima  facie 
title  thereto  may  enforce  his  right  by  mandamus,  unaffected  by  the  fact 
that  another  claiming  a  right  to  the  office  may  be  able,  in  quo  toarrauto 
proceedings,  to  8ucces.->fully  contest  such  prirnu  facie  title. 

0«HCE  AND  OfF[CEK.S — MaNDAMOS  TO  OBTAIN  PoS.SKSSION — Dkfense. — In  a 
maiiilamff*  proceeding  by  a  person  holding  prima  facie  title  to  an  office, 
to  enforce  his  riglit  to  immediate  possession  thereto,  the  fact  that  an- 
other claimant  received  a  greater  number  of  legal  votes  at  the  election 
is  not  pleadable  as  a  defense. 
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OiTioB  AKD  OnrcKRS — Mandamus  to  Contkst  Election.— Quo  Warranto 
is  the  proper  prooeediag  by  which  to  contest  an  election.  It  cannot  be^ 
oontestsd  by  mandamut. 

Mandamus — Immatsrial  DEracr. — Althoagh  an  alternative  writ  of  nutn" 
damut  \»  defective  in  that  it  is  signed  by  the  judge  instead  of  the  clerk: 
of  the  oonrt,  and  U  not  under  seal,  the  defect  must  be  regarded  acv 
immaterial  when  no  aQbttantial  right  is  affected. 

Orion  and  0«6om,  and  WiUon  and  Martin^  for  the  appellant... 

Murphy  and  GardneVf  and  J.  L,  O'Connor^  for  the  respond* 
ent 

«S6  WiNSLOW,  J.  It  clearly  appears  by  the  statements  of 
the  relation  and  the  expressed  or  implied  admissions  in  the 
return  that  the  relator  was  declared  elected  to  the  office  of 
clerk  of  the  circuit  court  of  La  Fayette  county  by  the  county 
board  of  canvassers  of  that  county;  that  he  received  the  proper 
certificate  of  election  to  that  office;  and  that  he  qualified  there- 
for as  required  by  law;  also  that  the  defendant  was  the  former 
incumbent  of  the  office,  and  has  retained  possession  of  the- 
same  after  the  expiration  of  his  term  without  certificate,  com- 
mission, or  other  semblance  of  authority  or  right,  but  he  claims 
that  he  can  show  that  he  in  fact  received  the  greater  number 
of  votes  for  the  office. 

The  question  first  presented  is,  what  effect  is  to  be  givenr. 
to  the  canvass  and  certificate  of  election?  Is  the  canvass  a 
mere  exercise  in  addition,  to  ascertain  which  column  of  figures 
is  the  greater?  Is  the  certificate  only  a  trophy  given  to  the 
victor  in  the  electoral  battle,  which  is  good  for  nothing  except, 
to  exhibit  to  admiring  friends,  or  hang  upon  the  wall  as  an^ 
evidence  of  political  prowess?  If  these  questions  are  to  be' 
answered  in  the  affirmative,  then  the  canvass  and  the  issu- 
ance of  the  certificate  are  evidently  as  ••''  useless  as  they 
are  harmless.  We  think,  however,  that  there  is  a  substantial 
right  conferred  by  the  canvass  on  the  person  declared  to  be- 
elected,  of  which  right  the  certificate  is  the  legal  evidence. 
The  canvass  is  for  a  purpose.  It  is  to  determine  who  waa 
elected  to  the  office.  It  Is  conducted  by  a  tribunal  created 
by  the  law  to  ascertain  and  decide  that  very  question,  and  it& 
determination  must  have  some  effect.  Now,  the  efiect  whicl^ 
it  has,  plainly,  must  be  to  determine  who  is  elected  to  the- 
office.  Not  necessarily  to  determine  the  fact  permanently,  or 
beyond  the  possibility  of  revision  or  reversal,  but  to  determiiio 
the  fact  for  the  time  being,  and  until  a  different  result  be 
reached  in  a  proper  proceeding  to  contest  the  title  of  the  cer- 
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tificate  holder  to  the  office.  As  against  any  intruder  in  the 
office,  and  in  fact  as  against  all  the  world  except  a  de  facto 
officer  in  possession  of  the  office  under  color  of  authority,  the 
fact  is  settled  by  the  determination  of  the  canvassers  until,  in 
■a  proper  proceeding,  that  determination  is  reversed.  This 
■doctrine  is  in  accordance  with  the  uniform  current  of  author- 
ity: McCrary  on  Elections,  sees.  204-221,  and  cases  cited; 
Merrill  on  Mandamus,  sec.  142. 

A  moment's  reflection  will  convince  any  mind  that  this  is 
not  only  a  reasonable  doctrine,  but  the  only  doctrine  which 
can  be  tolerated.  There  will  arise  many  disputed  elections. 
It  may  sometimes  consume  much  time  to  determine  finally 
•  and  conclusively  who  was  elected.  In  the  mean  time  the 
public  welfare  imperatively  demands  that  the  office  be  occu- 
:pied  by  some  one  empowered  to  discharge  its  duties.  Who 
jshall  it  be?  Shall  it  be  the  man  who  bears  the  certificate 
and  has  in  his  favor  the  adjudication  of  the  tribunal  created 
by  law  to  primarily  decide  that  question,  or  shall  it  be  by  an 
-intruder,  with  no  color  of  authority,  with  neither  certificate  or 
-commission  of  any  kind,  who,  by  accident,  being  in  possession 
•of  the  office,  says  that  he  was  in  fact  elected  thereto?  There 
can  be  but  one  reasonable  answer  to  this  question.  Plainly, 
the  man  with  the  certificate,  ®'®  and  the  canvass  in  his  favor, 
roust  be  admitted  to  the  office,  until  a  competent  tribunal 
creverscs  the  decision  of  the  canvassers.  Any  other  doctrine 
would  be  subversive  of  all  law  and  order.  The  prior  incum- 
heni  could  as  well  turn  over  the  possession  of  the  office  to 
another  defeated  candidate,  on  the  pretense  that  he  knew  this 
-other  candidate  was  really  elected,  as  to  hold  possession  him- 
self. Thus,  the  prior  incumbent  would  become  the  judge  of 
the  prima  facie  title  to  the  office,  instead  of  the  canvassing 
board.  The  opportunities  thus  afforded  to  defeated  candi- 
•dates  to  temporarily  thwart  the  will  of  the  people  need  only 
he  suggested;  they  need  not  be  dwelt  upon. 

It  seems  very  clear  to  us  that  the  power  to  decide  the  prima 
Jade  right  to  an  office  lies  with  the  canvassing  board. 

This  prima  fade  riglit,  if  it  means  any  thing,  must  mean 
that  the  person  having  it  has  the  right  to  the  possession  of  the 
office  and  its  books,  papers,  and  other  property  when  his 
term  of  office  begins,  if  he  has  duly  qualified.  To  this,  we 
think,  there  is  but  one  exception,  and  that  is  when  the  office 
is  already  filled  by  a  de  facto  officer.  There  has  been  much 
-discussion  as  to  what  will  constitute  a  de  facto  officer.     It  is 
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not  material  here  to  consider  who  may  be  a  de  facto  officer  as 
to  third  persons  and  the  public  in  general.  The  question  is, 
who  is  a  de  facto  oflficer,  as  against  the  person  holding  a  certifi- 
cate of  election,  who  has  duly  qualified  as  required  by  law? 
On  this  question  the  law  is  well  settled.  A  de  facto  officer  is 
one  who  is  in  possession  of  an  office,  and  discharging  its 
duties  under  color  of  authority:  McCrary  on  Elections,  3d 
«d.,  sec.  218;  2  Dillon  on  Municipal  Corporations,  sec.  892. 
By  color  of  authority  is  meant  authority  derived  from  an 
election  or  appointment,  however  irregular  or  informal,  so 
that  the  incumbent  be  not  a  mere  volunteer:  McCrary  on 
Elections,  sec.  218.  Tested  by  this  rule,  it  is  apparent  that 
the  defendant  is  in  no  proper  sense  a  de  facto  officer  as  against 
the  relator.  There  has  been  no  canvass  or  determinatiop 
*'•  by  any  one  in  his  favor,  nor  has  he  any  certificate,  com- 
mission, or  authority  from  any  person,  officer,  or  board  pur- 
porting to  authorize  him  to  discharge  the  duties  of  the  office. 

The  defendant  not  being  a  de  facto  officer,  it  was  bis  duty 
to  surrender  to  the  relator  the  property  of  the  office  at  the 
commencement  of  the  relator's  term.  Such  a  surrender 
would  have  been  simply  a  recognition  of  the  relator's  prima 
facie  title  to  the  office  under  the  canvass  and  certificate.  It 
would  not  have  affected  any  right  the  defendant  might  have 
to  contest  the  election  of  relator  in  a  proper  proceeding.  If 
it  was  the  right  of  relator  to  be  admitted  to  the  office  under 
his  privia  facie  title,  and  hold  it  pending  a  contest,  it  is  evi- 
dent that  the  right  may  be  enforced  by  mandavius.  Black- 
stone  says  the  writ  issues  in  "  all  cases  where  a  party  hath  a 
right  to  have  a  thing  done,  and  hath  no  other  specific  means 
of  compelling  its  performance":  3  Blackstone's  Commen- 
taries, 110.  The  authorities  are  numerous  that  mandamus  is 
the  appropriate  remedy  in  such  a  case:  Merrill  on  Manda- 
mus, sees.  142,  143;  People  v.  Head,  25  111.  325;  Crowell  v. 
Lambert,  10  Minn.  369;  State  v.  Sherwood,  15  Minn.  221 ;  2 
Am.  Rep.  116;  State  v.  Churchill^  15  Minn.  455;  State  v. 
Jaynei,  19  Neb.  161. 

It  is  said  that  the  relator  has  an  adequate  remedy,  under 
the  statute,  by  proceedings  to  compel  the  delivery  of  books 
and  papers:  Rev.  Stats.,  sees.  977,  983.  It  is  quite  evident 
that  these  statutory  provisions  afford  no  adequate  remedy  to 
the  relator.  They  provide  only  for  the  delivery  of  books  and 
papers.  In  the  present  case  the  seal  of  office  and  the  moneys 
ap^iertaiuing  thereto  are  also  desired,  and  neither  could  be 
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obtained  by  a  proceeding  under  the  statute.  We  think  the 
statutory  proceeding  inadequate. 

Having  held  that  the  relator  had  a  clear  right  to  the  pos- 
session of  the  oflBce  and  its  property  under  his  prima  facie 
title,  and  that  mandamus  is  the  appropriate  remedy  to  en- 
force •*"  that  right,  the  case  is  practically  disposed  of. 
The  relator's  right  to  possession  under  his  prima  facie  title 
is  not  aflFected  by  the  fact  that  defendant  may  be  able  in 
quo  warranto  proceedings  to  successfully  contest  relator's 
prima  facie  title.  Pending  such  contest,  as  we  have  seen, 
the  relator's  right  to  possession  is  perfect  as  against  every 
one  except  a  de  facto  officer  holding  under  color  of  authority; 
and  defendant  is  not  such  an  officer.  This  makes  it  very 
plain  that  the  defendant's  allegations  tending  to  show  that 
he  received  the  greater  number  of  legal  votes  at  the  election 
were  not  pleadable  as  a  defense  to  this  viandamua  proceed- 
ing; hence  we  express  no  opinion  on  the  question  whether 
the  four  votes  which  lacked  the  signature  of  one  ballot  clerk 
were  in  fact  legal  votes  or  not.  It  is  a  most  interesting 
question,  and  by  no  means  free  from  doubt,  but  it  cannot 
properly  be  decided  here. 

Judgment  for  the  relator  in  these  mandamus  proceedings 
does  not  determine  the  final  rights  of  the  parties;  it  simply 
determines  that  relator  had  a  right  to  immediate  possession 
under  his  prim^  facie  title.  It  might  perhaps  determine  the 
final  right  had  both  parties  chosen  to  litigate  it  in  this  pro- 
ceeding, but  the  relator  has  not  chosen  to  litigate  it,  but  has, 
by  demurrer,  challenged  the  sufficiency  of  the  return.  Man- 
damus is  not  the  proper  proceeding  in  which  to  contest  an 
election:  State  v.  Sullivan,  83  Wis.  416. 

It  appears  that  the  alternative  writ  in  this  case  was  defec- 
tive in  that  it  was  signed  by  the  circuit  judge  instead  of  the 
clerk  of  court,  and  it  did  not  bear  the  seal  of  the  court.  The 
objection  was  duly  taken  by  motion,  but  overruled.  The 
alternative  writ  is,  however,  little  more,  in  legal  effect,  than 
an  order  to  show  cause:  People  v.  New  York  Common  Pleas, 
13  Wend.  649-655,  note;  28  Am.  Dec.  495.  Strictly,  probably 
the  objection  should  have  been  sustained,  but  we  do  not 
regard  •*'  the  error  as  affecting  any  substantial  right,  and 
shall  not  reverse  the  judgment  on  that  account:  Rev.  Stats., 
sec.  2829. 

The  questions  involved  in  this  case  were  very  fully  discussed 
by  the  late  Mr.  Justice  Taylor  in  the  case  of  Supervisors  v. 
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O'Malley,  46  Wis.  35,  and  the  conclusions  there  stated  are 
identical  with  the  conclusions  reached  in  this  opinion,  and 
stated,  perhaps,  with  greater  force  and  perspicuity.  Inasmuch, 
however,  as  that  case  was  not  a  contest  between  the  parties 
claiming  the  office,  and  these  questions  were  only  collaterally 
involved,  we  have  deemed  it  proper  to  review  the  question  as 
an  original  one. 

By  the  Court.    Judgment  affirmed. 

OrfiOBs  Db  Facto — Who  Arb.— A  de  facto  officer  is  one  who  »cts  under 
color  of  a  kuown  and  valid  appointment,  but  has  failed  to  conform  to  some 
precedent  requirement:  Weather/ord  r.  State,  .SI  Tex.  Cr.  Rep.  5.30;  37  Am. 
St.  Rep.  828,  and  note;  Walcolt  v.  Wells,  21  Nev.  47;  37  Am.  St.  Rep.  478, 
and  note.  See,  also,  the  extended  notes  to  Smiih  v.  Bondurant,  58  Am.  Rep. 
440,  and  HUdreth  v.  Mclntire,  19  Am.  Dec.  63. 

Offickrs  Holding  Over — Whether  Db  FAcro.— City  conncilmen  hold- 
ing over  after  their  term  has  expired,  and  after  their  sa<:uessoi-8  have  be^n 
elected  and  have  qualified,  but  before  the  latter  have  taken  their  8eat«>,  are 
de  facto  officers:  Magneau  v.  City  of  Fremont,  ZO  Neb.  843;  27  Am.  St.  Rep. 
436. 

Mandamus  to  Obtain  Possession  or  an  QrBicz.—Mandamnu  is  never 
issued  when  a  person  is  in  an  office  by  color  of  right  to  admit  anotlier;  the 
proper  remedy  is  an  information  in  the  nature  of  a  qiio  toaiTanlo:  St.  Louia 
County  Court  v.  Sparht,  10  Mo.  117;  45  Am.  Dec.  355,  and  note;  People  v.  Olds, 
3Cal.  167;  58  Am.  Dec.  398;  State  v.  Dunn,  Minor,  46;  12  Am.  Dec.  25,  and 
extended  note.  Mandamus  is  not  the  proper  proceeding  by  which  to  oust 
from  office  an  acting  officer  not  a  party  thereto:  Pariseau  t.  Board  of  Educa- 
tion, 96  Mich.  302.  An  information  in  the  nature  of  a  quo  toarmnto  lies 
against  a  person  who  unlawfully  holds  an  office  to  which  he  was  at  first 
entitled:  Bunjess  v.  Davis,  138  IlL  578.  Quo  toarranto  lies  to  oust  an  illegal 
incumbent  from  an  office,  not  to  induct  the  legal  officer  into  it:  State  v. 
Lane,  16  R.  I.  620.  But  see  State  v.  Sherwood,  15  Minn.  221;  2  Am.  Rep. 
116,  in  which  it  was  held  that  where  the  relator  had  received  a  certificate  of 
election  from  the  proper  officer,  and  had  taken  the  oath,  and  had  demanded 
the  office  from  the  former  officer  who  was  in  possession  and  refused  to  give 
it  up  on  the  ground  that  relator  was  ineligible,  that  the  relator  was  entitled 
to  mandamua. 

Quo  Warranto— Trying  Titlb  to  Office. — When  the  title  to  an  office 
is  the  subject  of  controversy,  then  quo  warranto  is  the  exclusive  legal  rem- 
edy: Suite  V.  Millvilk,  53  N.  J.  L.  362;  Frey  v.  Mirhie,  68  Mich.  323;  State 
T.  Sullivan,  83  Wis.  416;  People  v.  Peate,  27  N.  Y.  45;  84  Am.  Dec.  242; 
People  V.  Olda,  3  Cal.  167;  58  Am.  Dec.  398;  Hamlin  r.  Kasaafer,  15  Or. 
456;  3  Am.  St.  Rep.  176,  and  note.  The  same  rule  is  indirectly  maintained 
in  WakoU  v.   WeUt,  21  Nev.  47;  37  Am.  St.  Rep.  478. 
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In  eb  Radl. 

[86  WtSOONSIM,  MS.] 

OwnawM  Db  txaro. — If  an  office  exists  de  jure,  a  person  appoiaUd  to  fill  » 
Tacaaoy  therein,  who  qualities,  is  a  de /a<^  officer,  although  the  aasamad 
appointing  power  has  no  power  to  appoint. 

OmcsRs. — Writ  ot  PBOHiBrrioM  Duks  Not  Lib  to  teat  the  title  of  a  d« 
/aeto  judicial  officer. 

Rublee  A.  Cole,  for  the  petitioner. 
W.  S.  Stroud,  for  the  respondent. 

•*•  Per  Curiam.  It  appears  that  P.  M.  Shaughnessey  was 
appointed  a  justice  of  the  peace  by  the  common  council  of 
Portage,  to  fill  a  vacancy  made  by  the  resignation  of  another. 
Thereupon,  an  action  was  commenced  before  such  justice,  and 
a  summons  issued  by  him  in  favor  of  one  Charles  Chislow 
and  against  the  petitioner  herein,  Charles  Radl.  Upon  thft 
return  of  the  summons  served  upon  Radl,  he  applied  to  this 
court  for  a  writ  of  prohibition  to  perpetually  restrain  such 
justice  from  taking  any  steps  or  exercising  any  jurisdiction 
in  the  cause,  on  the  ground  that  the  common  council  had  no 
lawful  authority  to  fill  such  vacancy  by  appointment. 

Assuming  such  to  be  the  facts,  still,  as  there  was  such  an 
office  de  jure  in  the  city  as  justice  of  the  peace  to  be  filled, 
and  as  the  person  who  here  acted  was  ostensibly  appointed  to 
fill  that  office,  and  qualified,  we  must  regard  him  as  being 
such  officer,  at  least  de  facto,  and  hence  must  hold  that  he 
had  jurisdiction  in  the  case,  and  that  his  official  acts  were 
binding  upon  the  parties:  In  re  Boyle,  9  Wis.  ***  264;  State 
V.  Bloom,  17  Wis.  521;  Chicago  etc.  Ry.  o.  v.  Langlade  Co., 
56  Wis.  627,  629;  Baker  v.  State,  69  Wis.  37;  In  re  Burke,  76 
Wis.  357;  In  re  Manning,  76  Wis.  365,  affirmed  in  139  U.  S. 
504.  This  court  has  held  that  under  our  statutes  such  writ 
issues  only  to  restrain  the  acts  of  a  court  or  other  inferior  tri- 
bunal exercising  some  judicial  power  which  it  has  no  legal 
authority  to  exercise:  Rev.  Stats.,  sees.  3457-3462;  State  v. 
Gary,  33  Wis.  93.  It  would  seem  that  the  writ  is  not  to  be 
applied  to  any  officer  or  body  on  whom  the  law  confers  no 
power  of  pronouncing  any  judgment:  In  re  Godson,  16  Ont. 
App.  452.  "A  writ  of  prohibition  will  not  issue  when  there 
is  any  other  adequate  remedy":  State  v.  Burton,  11  Wis. 
51;  State  v.  Commissioners  of  Roads,  1  Mill  Const.  55;  12  Am. 
Doc.  596;  Smith  v.  Whitney,116  U.  S.  167;  Queen  v.  Local  Gov- 
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emment  Boards  10  Q.  B.  Div.  309.  Here  the  petitioner  appear*- 
to  hare  another  adequate  remedy. 

The  precise  question  here  presented  has  been  recently  de- 
termined by  the  supreme  court  of  Minnesota.  It  was  theret 
properly  held  that  "  a  writ  of  prohibition  will  not  lie  to  test 
the  title  of  a  de  facto  judicial  ofl&cer  ":  State  v.  McMarUn^  4.%. 
Minn.  30.  ; 

The  writ  is  denied.  1 

Prohibition. — Tttlb  to  an  Ofttcb  Is  Not  Triablb  ik  PBOOBBDnoat^ 
TO  Obtain  a  writ  of  prohibition:  Walcott  v.  WelU,  21  Nev.  47;  37  Am.  Si- 
Rep.  478. 

OmoBRS  Da  Faoto — Whbthbr  Exist  Whbrb  AppoiMTiira  Powsn  Db- 
nccTiTB. — Aa  officer  d*  facto  exiate  where  one  holds  office  by  virtae  of  aa>' 
election  or  appointment,  where  there  was  a  want  of  power  in  the  eleoting  <»- 
appointing  power:  Walcott  v.  WelU,  21  Nev.  47;  37  Am.  St.  Rep.  478;  Alal- 
leU  T.  Uncle  Sam  etc.  Mining  Co.,  1  Nev.  188;  90  Am,  Dec.  484;  State  r.  Car- 
roll, 38  Conn.  449;  9  Am.  Rep.  409.  See  the  extended  note  to  Hildreth  v.- 
MeltUire,  19  Am.  Deo.  65,  66. 


COTTRELL    V.    ShEPHERD. 

[86  Wisconsin,  649.] 
BrATtm  OT  LmiTATiONS — New  Promise. — A  grantee  of  a  mortgagor  whei- 
aaenmes  and  agrees  to  pay  the  mortgage  does  not,  by  subsequent  pay- 
ment of  part  of  the  principal  and  interest,  toll  the  statute  of  limitation* 
M  against  his  grantor,  the  original  mortgagor. 

Q.  T.  Thorn,  for  the  appellant. 

Goldberg  and  Hoxie,  for  the  respondent. 

•*•  Orton,  C.  J.     This  is  an  action  to  foreclose  a  mortgagee^ 
executed  by  the  defendant,  Henry  Shepherd,  and  Margaret^ 
his  wife,  to  the  plaintiff,  on  certain  premises,  on  the  nine- 
teenth day  of  October,  1877,  to  secure  a  note  given  by  and  ta- 
the  same  persons,  of  two  hundred  and  fifty  dollars,  at  the 
same  time,  with  ten  per  cent  interest,  payable  the  first  day  or 
June,  18S3.     The  action  was  commenced  August  9, 1890.     On 
the  twenty-ninth  day  of  June,  1878,  the  said  defendants  sold 
and  deeded  the  mortgaged  premises  to  one  Louis  Roussau  in< 
consideration  of  three  hundred  and  ten  dollars,  and  said  deed 
contained  a  covenant  against  encumbrances,  except  the  said 
mortgage,  and  it  was  agreed  verbally  that  Roussau  was  to  pay 
•aid  mortgage  as  a  part  of  said  consideration,  and  Roussau 
paid  to  the  defendants  sixty  dollars,  and  on  the  mortgagei; 
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fifty  dollars,  at  the  time  of  the  sale,  and  has  paid  since  the 
interest  on  the  note  to  July  7,  1888,  and  fifty  dollars  more  on 
the  principal  in  1881.  The  balance  due  on  the  note  and 
mortgage  at  the  time  of  the  judgment,  of  principal  and  inter- 
-est,  was  two  hundred  and  thirty-seven  dollars,  for  which 
judgment  was  rendered,  as  also  for  forty  dollars  solicitor's 
fees.  The  said  Roussau  was  made  defendant,  but  made  no 
answer,  and  his  equity  of  redemption,  as  well  as  that  of  Shep- 
herd and  wife,  was  foreclosed.  The  plaintiff  asked  judgment 
■for  any  deficiency  after  the  sale  against  the  said  Henry  Shep- 
lierd,  but  did  not  ask  for  any  such  personal  judgment  against 
«aid  Roussau.  The  defendant,  Shepherd,  answered,  setting 
tip  the  statute  of  limitations  on  the  note  as  a  bar  to  any  such 
personal  judgment  against  him  for  any  such  deficiency,  and 
this  having  appeared,  no  judgment  for  the  same  was  rendered 
or  ordered  against  him. 

These  are  the  material  facts.  The  error  assigned  is  that 
*•*  the  court  held  that  the  statute  was  a  bar  to  any  personal 
judgment  against  Shepherd,  and  refused  to  embrace  in  the 
judgment  of  foreclosure  any  such  order.  The  learned  counsel 
of  the  appellant  contends  that  the  payments  of  interest  and 
part  of  the  principal  of  the  note  within  the  period  of  limita- 
tion by  Roussau,  the  grantee,  should  be  held  to  have  been 
made  by  the  said  Shepherd,  and  that  they  removed  the  bar 
of  the  statute  as  to  him,  because  Roussau  occupied  the  relation 
of  a  joint  debtor  with,  or  agent  of,  Shepherd.  This  is  the 
only  question  in  the  case. 

The  authorities  cited  by  the  learned  counsel  are  not  in  point 
-with  this  case,  but  are  claimed  to  be  the  same  in  principle,  as 
showing  by  analogy  that  Roussau,  as  such  grantee,  subject  to 
the  mortgage,  and  promising  to  pay  the  same,  was  a  joint 
debtor  or  agent  of  Shepherd,  or  that  his  relation  to  hira  was 
in  principle  the  same.  There  was  no  personal  judgment 
asked  against  Roussau,  and  he  did  not  answer;  but  the  fact 
that  he  was  such  grantee  of  the  Shepherds,  and  promised  to 
pay  the  mortgage,  and  had  made  such  payments  on  the  mort- 
;£age,  came  into  the  case  as  matters  of  evidence,  in  order  to 
«how  that  the  statute  had  not  run  as  to  Shepherd  by  reason 
of  said  payments. 

We  do  not  think  such  payments  by  Roussau  can  have  such 
•«ffect.  The  following  reasons  appear  to  be  sufficient  for  so 
tiolding:  1.  Roussau  was  not  a  joint  debtor,  or  jointly  liable, 
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with  Shepherd.  It  is  true,  he  promised  Shepherd  to  pay  the 
note,  and  became  liable  to  pay  it;  but  the  plaintiff,  as  mort- 
gagee, was  not  a  party  to  such  promise,  and  has  not  yet 
accepted  the  benefit  of  it,  and  has  not  sought  to  hold  him 
liable  on  it.  It  has  never  become  a  novation.  The  plaintiflf 
is  not  bound  to  pursue  his  remedy  against  Roussau.  2.  Rous- 
sau  did  not  make  the  payments  for  the  benefit  of  Shepherd, 
but  for  his  own  benefit,  to  protect  his  equity  of  redemption  or 
interest  in  the  premises.  Shepherd  had  no  interest  in  the 
premises  any  longer  to  protect.  ®**  It  was  immaterial  to 
him  whether  Roussau  paid  the  note  or  not,  as  far  as  the  mort- 
gage was  concerned,  for  Roussau  had  bought  the  premises 
subject  to  the  mortgage,  and  had  promised  to  pay  it,  and  he 
must  pay  it  or  lose  his  land.  Shepherd  had  no  interest  in  it 
except  to  protect  himself  against  any  deficiency  after  the  sale 
of  the  premises.  Shepherd  made  the  note,  and  is  liable  to 
pay  it.  He  is  the  only  party  to  whom  the  plaintiff  looks  for 
payment  He  ignores  Roussau  as  a  party  to  the  note,  or  as 
liable  to  pay  it.  Roussau  made  some  payments  on  the  mort- 
gage, and  the  plaintiff  received  them,  as  he  was  bound  to  do, 
for  Roussau  stood  then  in  the  place  of  the  mortgagor  owning 
the  equity  of  redemption.  He  made  them,  however,  for  him- 
self alone,  and  for  his  own  protection.  He  did  not  do  it  as 
the  agent  of  Shepherd  in  any  sense,  but  was  acting  for  him- 
self alone.  He  did  not  profess  to  be  acting  for  any  one  except 
himself,  and  it  is  not  shown  that  Shepherd  knew  at  the  time 
that  he  was  making  the  payments,  or  that  he  notified  him  of 
it.  It  would  appear  to  be  very  unreasonable,  as  well  as 
unjust,  to  impute  these  payments  to  the  defendant.  Shepherd, 
to  have  the  legal  effect  of  a  new  promise  on  his  part  to  pay 
the  note  within  the  period  of  limitation.  Roussau  was  not 
liable  on  the  note,  and  could  not  be  sued  upon  it.  He  could 
only  be  held  liable,  if  at  all,  by  the  foreclosure  of  the  mort- 
gage. Then,  by  what  authority  could  he  make  an  acknowl- 
edgment for  the  defendant.  Shepherd,  that  the  note  was  still  a 
subsisting  indebtedness  against  him?  The  plaintiff's  rela- 
tions to  the  note  and  to  Shepherd  as  the  maker  of  it  were  not 
changed  in  the  least  by  Roussau's  purchasing  the  land  sub- 
ject to  the  mortgage,  nor  was  Shepherd's  liability  to  the  plain- 
tiff on  the  note  changed  or  affected  by  it.  The  plaintiff  and 
defendant  Shepherd  occupied  the  same  relations  towards  each 
other  as  they  did  before.     I  can  conceive  of  no  process  of  rea- 
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Boning  by  which  these  payments  by  Roussau  can  be  made  to 
be,  in  law,  payments  •**  made  by  the  defendant,  Shepherd, 
and  I  have  not  been  able  to  find  any  case  in  the  reports  aa 
authority  for  it. 

This  question  is  new  in  this  court,  and  I  think  it  could  not 
have  often  arisen  anywhere.  The  case  of  Trustees  v.  Smithf 
52  Conn.  434,  seems  to  be  closely  in  point.  That  was  a  mort- 
gage on  certain  tracts  of  land  to  secure  a  note  for  two  thou- 
sand  eight  hundred  and  fifty  dollars,  as  the  purchase  money 
tor  the  land.  The  mortgagor  sold  the  premises  subject  to  the 
mortgage,  and  the  grantees  promised  to  pay  it  as  a  part  of 
the  consideration.  The  grantees  had  made  payments  of  inter- 
est on  the  note  within  the  period  of  limitation.  The  maker 
of  the  note  set  up  the  statute  as  a  bar.  He  had  never  made 
any  payments  on  the  note  himself,  unless  such  payments  by 
the  grantees  could  be  imputed  to  him,  and  it  was  held  that 
such  payments  did  not  remove  the  bar  of  the  statute  or  oper- 
ate as  a  new  undertaking  or  promise.  Chief  Justice  Park, 
who  wrote  the  opinion,  said:  "  The  defendant  was  directly  and 
personally  liable  on  the  note,  and  when  he  conveyed  the  land 
mortgaged  to  his  grantees,  on  their  assumption  and  promise 
to  pay  the  note  as  a  part  consideration  of  the  purchase, 
the  transaction  altered  in  no  respect  whatever  the  lia- 
bility of  the  defendant  on  the  note.  Neither  did  it  increase 
or  diminish  the  remedies  of  the  plaintiffs.  They  could 
pursue   the   defendant    on    the    note,  or  the  lands  in  the 

hands    of   the    grantees,    just    as   well    as  before 

Their  liabilities  are  separate  and  distinct.  Neither  party 
could  do  any  thing  to  increase  the  liability  of  the  other. 
How  could  the  grantees,  by  any  act  of  theirs,  acknowledge 
that  the  mortgage  debt  was  a  subsisting  indebtedness,  so  as 
to  subject  the  defendant  to  a  new  liability  upon  it,  when  they 
themselves  were  not  liable  on  the  note?  We  think  the  grantees 
could  do  nothing,  by  word  or  deed,  to  remove  the  bar  of  the 
statute  of  limitations,  so  far  as  the  defendant  is  concerned." 
We  think  this  decision  is  supported  by  the  *'*  clearest  reasons, 
and  any  decision  to  the  contrary  would  be  without  and 
against  reason. 

In  Harlock  v.  Ashberry,  L.  R.  18  Ch.  Div.  229,  the  tenant 
of  the  mortgagor  in  possession  of  the  mortgaged  premises 
was  required  by  the  mortgagee  to  attorn  and  pay  the  rent  to 
him,  and  the  tenant  did  pay  five  pounds,  sterling  on  the  r«at. 
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and  it  was  received  as  bo  much  payment  on  the  mortgage. 
This  payment  was  set  up  as  having  removed  the  bar  of  the 
statute  as  against  the  mortgagor.  The  case  was  tried  before 
Mr.  Justice  Fry,  and  he  held  the  payment  had  such  effect, 
but  on  appeal  {Harlock  v.  Ashberry,  L.  R.  19  Ch.  Div.  539), 
the  master  of  the  rolls,  Sir  George  Jessel,  and  the  lords 
justices,  Sir  V/illiam  Baliol  Brett  and  Sir  John  Holker,  held 
the  other  way,  that  it  did  not  remove  the  bar  of  the  statute 
as  to  the  mortgagor.  The  reasons  given  were  that  the  mort- 
gagor could  not  prevent  the  payment,  however  much  he  might 
have  disapproved  of  it  at  the  time;  and  that  it  was  a  pay- 
ment of  rent,  and  as  rent,  and  not  as  a  payment  on  the  mort- 
gage for  the  benefit  of  the  mortgagor,  either  as  principal  or 
interest. 

Inasmuch  as  such  payments, to  remove  the  bar  of  the  statute, 
must  have  the  effect  of  an  acknowledgment  of  the  debt,  or 
a  new  promise,  they  should  be  made  by  some  person  wholiad 
the  right  to  acknowledge  the  debt  or  to  make  the  new  prom- 
ise, either  the  mortgagor  or  his  authorized  agent.  In  applica- 
tion to  this  case,  the  grantee  had  the  right  to  make  payments 
for  himself  to  save  his  land,  but  had  no  right  to  make  such 
payments  for  and  on  behalf  of  the  mortgagor,  as  an  acknowl- 
edgment of  his  debt,  or  as  a  new  promise  on  his  part.  Con- 
versely: "A  mortgagor  who  sells  the  land  subject  to  the 
mortgage  cannot,  by  his  subsequent  acknowledgment,  or  pay- 
ments of  interest,  toll  the  statute  as  to  his  grantees":  Lord 
V.  Morris,  18  Cal.  482-490;  Zoll  v.  Camahan,  83  Mo.  35; 
Schmucker  v.  Sibert,  18  «*»  Kan.  104;  26  Am.  Rep.  765;  Day 
v.  Baldwin,  34  Iowa,  380;  Newbould  v.  Smithy  L.  R.  33  Ch. 
Div.  127;  13  Am.  &  Eng.  Ency.  of  Law,  761.  In  such  cases 
it  seems  clear  that  neither  the  mortgagor  nor  the  grantee,  by 
acknowledgment  or  payments,  can  remove  the  bar  of  the 
statute  as  to  the  other. 

The  ruling  of  the  circuit  court,  refusing  to  order  a  personal 
judgment  against  the  defendant,  Shepherd,  for  any  deficiency 
after  sale  of  the  mortgaged  premises,  was  not  erroneous,  and 
♦.he  judgment  without  such  order  is  correct. 

By  the  Court.  The  judgment  of  the  circuit  court  ib 
afiinued,  

LiMiTATioirs  o»  AoTiOKS — New  Psomibs,  Bt  Whom  Mat  Be  Mads: 
See  the  extended  note  to  Shoemaker  v.  Benedict,  62  Am.  Dec.  101.  Aa 
%olcuowledginent  or  d«w  promise  Ly  the  maker  of  a  promissory  uot«  doe* 
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not  affect  the  right  of  collateral  parties:  Oardiner  v.  Nutting,  8  Greenl.  140; 
17  Am.  Dec.  211;  Lotcther  v.  Chappel,  8  Ala.  353;  42  Am.  Dec  643.  The 
promise  of  a  hnsbaad  to  pay  the  debt  of  bis  wife  incurred  before  coverture 
cannot  remove  the  bar  of  the  statute  against  her:  Powera  ▼.  Southgate,  15 
Vt.  471;  40  Am.  Dec.  691.  Where  the  maker  of  a  note  has  placed  personal 
property  in  the  hands  of  the  payee  as  security,  the  payee's  application  thereof, 
without  notice  to  the  debtor,  will  not  constitute  a  payment  warranting  the 
infereno*  of  a  new  promise:  Brovm  ▼.  Latham,  58  N.  H.  30;  42  Am.  Rep.  568. 
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AOKHOWLKDOHBMT,  when  renews  debt  dischargsd  by  bankraptoy  «r  th« 

statute  of  limitations,  737-740. 
ABomoN  BT  Oni  Pebson  ot  the  Childbex  or  Anothbs,  adopted  child 

and  natural  children,  relationship  of,  226. 
adopted  child,  children  of  are  grandchildren  of  the  adopting  parent^ 

225. 
adopted  child,  conflict  of  interest  between  and  the  wife  of  the  adopt* 

ing  father,  224,  225. 
adopted  child,  inheritance  from,  conflicting  claims  between  its  natural 

and  adopting  parents,  228,  229. 
adopted  child,  inheritance  of  from  natural  children  of   the  adopting 

parent,  226. 
adopted  child  is  not  deemed  of  kin  to  the  kindred  of  the  adopting 

parents,  226. 
adopted  child,  legacy  bequeathed  to  the  adopting  parent,  when  Teeti 

in,  226. 
adopted  child  may  become  next  of  kin  to  the  adopting  parent,  224. 
adopted  child  may  inherit  both  from  its  natural  and  adopting  parentis 

228. 
adopted  child,  next  of  kin  may  be  deprived  of  rights  of  inheritance  by, 

224. 
adopted  child  not  named  in  the  will  of  the  adopting  parent,  22^ 
adopted  child,  rights  of  inheritance  of  in  the  estate  of  the  adopting 

parent,  224. 
adopted  child,  rights  td  inheritance  from,  228. 
•dopted  child,  will  made  in  favor  of  heirs  or  iame,  when  entitled  to 

benefit  of,  228,  227. 
adopting  parent,  duties  of,  228. 
adopting  parent,  rights  of  inheritance  of  adopted  ehild  in  estate  o^ 

223,  224. 
agreenients  for,  specific  performance  of,  whether  will  be  deereed,  220. 
appeals  in  proceedings  for,  222. 
bjr  whom  may  be  made,  213. 
abildren  of  an  adopted  child  are  grandchildren  of  the  adopting  parvnl^ 

225. 
•ollateral  attack  upon  for  failare  to  examine  the  child  or  the  adopting 

parents,  222. 
collateral  attack  upon  proceedings  for,  218. 
oonflict  of  laws,  effect  of  adoption  in  other  states,  229-2S1* 
eonseiit  of  ohilif  may  be  pretiunied,  222. 
consent  of  parent,  how  to  be  manifested,  211. 
consent  of  parents,  when  essential,  220,  221. 
oondtitiitio*^ality  of  statutes  authorising,  212, 
definition  of,  211. 

(«6) 
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Asomov  BT  Owi  Pbrsow  of  the  Childbin  of  Anothbb,  directory  jff» 

riaions  of  atatutes  when  deemed  to  be,  217. 
doties  which  child  adopted  owes  to  ita  adoptiug  parents,  22S. 
•ffeot  of  general  rules  respecting,  223. 
«qnity  cannot  perfect,  220. 
•rrora  of  court  in  proceedings  for,  218. 
•stoppel  to  contest  validity  of,  219. 

•zamination  of  child  personally,  provisions  concerning  are  directory,  S17. 
MamioAtioD  of  the  adopting  parents  and  of  the  ebild,  222. 
extraterritorial  effect  of,  229. 
.  •ztrinsic  evidence  in  support  of,  216. 
evidence,  extrinsic  in  support  of,  216,  218. 
grandchildren,  adoption  of,  whether  entitles  them  ^  inherit  both  •• 

ohildreu  and  aa  grandchildren,  225. 
heirs  of  adopting  parent  cannot  appeal  from  order  anthorizing,  22%  223. 
husband  and  wife  may  join  in,  213,  214. 
illegitimate  child,  father  of,  consent  of  i?  not  required,  221. 
inheritance  of  adopted  ehild  is  subject  to  testamentary  power  of  adopt* 

ing  parent,  224. 
inheritance,  rights  of  an  adopted  child  in  the  estate  ol  the  adopting 

parent,  224. 
intendments  in  support  of,  216,  217. 

intention  to  adopt  cannot  operate  as  a  eonsiunmated  adoption,  219,  220, 
irregularities  which  will  avoid,  217. 
joint  »doptioup,  213,  214. 
jpdicial  prpcf^ediugs  ^e  not  je880ntial  to,  211. 
jurisdiction  may  be  established  by  extrinsic  evidence,  216. 
jar>»diction,  >vhether  roost  a.ppear  by  ^e  rf^pord,  ?15,  216. 
legislative  control  over,  211. 
may  tak^  heir's  right  of  inheritance,  212. 
AAwe  pf  c^d  adopted,  eiSect  of  omission  of,  217. 
nonresidents  are  not  entitled  to  benefits  of  statutes  jespeoting,  213. 
nonresidents,  whether  pffected  by,  214. 
Aotice  to  paj'eQ.ts,  Tvhgn  no^  esaenti^  to  validity  of,  212. 
of  child,  residing  beyond  the  state,  214. 

order  of,  wlien  partakes  of  the  uharadiiaj'iatios  of  a  judgment,  218i> 
ipfdexfi  |i)jt)i,ori^ipg,  iEippeal  from,  222. 
orders  authorizing,  vacation  of  by  suit  in  equity,  223. 
Ajxd^xfi  authorising  v^C^tion  of  in  the  court  where  entered,  223. 
origin  of  law  of,  210. 
parent  adopting,  heirs  and  successors  in  interest  of  are  estopped  from 

/^uesiiiouing,  21;9. 
parent,  consent  of  to  adoption,  when  essential,  221. 
parent  deprived  of  right  to  cu^ody  of  child,  consent  of,  is  not  essen* 

tial,  221. 
parent,  divorce  proceedings,  effect  of,  upon  necessity  of  oonsent  for 

adoption,  221. 
parent,  forfeiture  by,  of  his  right  to  resist  the  adoption  of  his  child. 

221. 
parent  having  no  notice  of  the  proceedings  is  not  estopped  by,  221,  222, 
parent,  jurisdiction  over,  is  essential  to  deprive  him  of  his  rights,  221. 
parent  to  whom  custody  of  child  has  been  awarded,  death  of,  does  not 

make  necessary  the  consent  of  the  other  parent,  221. 
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AsoFTioir  BT  Onb  Person  or  thb  Chtldrsv  ov  Ahothbs,  parent  who 
hM  abandoned  his  child,  consent  of,  is  not  required,  2S1. 

parents'  rights,  when  subordinate  to  law  of,  812,  213. 

person  adopting  is  estopped  from  questioning  ralidity  o^  Slfll 

petition  for  is  liberally  construed,  220. 

petition  for,  what  must  state,  220. 

proceeding  for,  how  instituted,  220. 

proceeding  for  is  not  necessarily  judicial,  21 L 

proceeding  to  annul,  222. 

presumption  of  jurisdiction  in  favor  of,  218. 

record,  defects  in,  217. 

residence  of  the  parties,  220. 

retroactive  operation  of  statutes  authorizing,  812^ 

aigning  papers  before  they  are  presented  to  the  judge,  217. 

ttatuM  of  child  is  changed  by,  223. 

statutory  law  respecting,  general  features  of,  210. 

•trict  performance  of  statutory  conditions,  cases  insisting  upon,  21fi. 

vested  rights,  when  subject  to  statutes  authorizing,  212,  213. 

when  a  judicial  proceeding,  212. 

who  may  adopt,  214. 

wife,  interest  of,  how  affected  by  the  adoption,  22i,  225. 

wife  is  bound  by  joint  adoption,  213,  214. 

wills,  when  entitled  to  share  in  the  benefits  of,  226,  227. 
Adultery,  dower,  when  bars  all  claims  to,  30. 
Aoistsr's  Lien,  priority  of,  over  chattel  mortgage,  654. 
A.SSIUNHKJST,  notice  of,  when  must  be  given  to  protect  assignee,  698. 
AasiaMHKNT  For  Beneftt  of  CRKDrrous,  mortgage  to  secure  creditors,  when 

deemed  to  be  a,  70S. 
AasiONMENT  or  Dower.     See  Dower. 

Bakkrpftct,  acknowledgment  of  debt  discharged  by  when  revives  it,  737. 
moral  obligation  to  pay  debt  released  by,  737. 
promise  to  pay  debt  discharged  by,  instances  of  payments  which  do  not 

amount  to,  738. 
proDiise  to  pay  debt  discharged  by  made  before  the  discharge  has  been 

granted,  738. 
promise  to  pay  debt  discharged  by  must  be  clear,  737. 
promise  to  pay  debt  discharged  by  must  be  unequivocal,  but  may  be 

conditional,  737. 
promise  to  pay  debt  discharged  by  need  not  be  in  writing,  738. 
proniiiie  to  pay  debt  discharged  by  not  inferred  from  partial  payments^ 

nor  from  payments  of  interest,  737. 
promise  to  pay  debt  discharged  by,  to  whom  may  be  made,  738. 
promise  to  pay  debt  discharged  by,  what  amount*  to^  738. 
BlOTCLBs,  highways,  right  to  exclude  therefrom,  414. 
Boundaries,  agreement  of  parties  may  establish,  154. 

mistake  in  taking  and  holding  possession  beyond,  when  creates  prescrip. 

tive  title,  155. 
monuments  and  natural  objects  control,  825. 
reputation  ami  po^aesdiou  as  evidence  of,  826. 

Cabrirrs,  conflict  of  laws  as  todnties  of,  488. 

oontracta  fixing  the  value  of  cood*  shipped.  59t. 
insurauce  premiums  paid,  uutiuus  to  recover,  4U8. 
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Chattel  Mortoags,  conflict  between  and  agister's  lien,  654. 

CoNPLicr  OF  Laws,  adoption  of  children,  effect  of  in  other  state*,  229-231. 

OoMDiTiONg  ScBSBQUBNT,  against  sale  of  intoxicating  liqnon  oo  premise* 

oon^eyed,  523. 
OOMSiDKRATiON,  agreement  by  one  person  to  pay  for  support  of  anothw^  744. 

agreement  of  husband  to  pay  antenuptial  debt  of  wife,  743. 

agreement  to  discharge  an  employee,  744. 

amount  of  is  not  material,  744. 

antenuptial  debts  of  wife,  agreement  of  hasband  to  pay,  743. 

bankruptcy,  moral  obligation  to  pay  debt  discharged  by,  737,  738. 

benefit  of  promisor  or  prejudice  of  promisee  is  not  essential,  744. 

compromise  of  disputed  claims,  745. 

equitable,  will  support  a  contract,  744. 

goods  furnished  to  third  person  at  promisor's  request,  744. 

gratuitous  services  will  not  support  subsequent  promise  to  pay,  7S6. 

instances  of,  of  no  pecuniary  value,  744. 

moral  obligation  as  a,  735. 

moral  obligation  of  widow  to  pay  debt  contracted  during  corertore,  741, 

moral  obligation  to  pay  debt  discharged  by  statute  of  limitations,  739, 
740. 

moral  obligation  to'  pay  debt  released  by  discharge  in  bankruptcy,  787. 

moral  obligation  to  pay  debt  released  without  consideration,  78d. 

moral  obligation  to  pay  for  past  seduction,  741. 

moral  obligation  to  pay  for  support  of  illegitimate  child,  742. 

moral  obligation  when  there  never  was  a  legal  obligation  will  not  sap- 
port  an  express  promise,  736. 

mutual  agreements  of  several  to  contribute  funds  for  common  object,  746. 

nominal  is  sufficient,  744. 

of  love,  friendship,  or  affection,  736. 

past  and  executed  transactions  are  not  sufficient,  740,  741. 

pecuniary  benefit  previously  voluntarily  conferred  is  not  a  sofficient, 
735. 

promise  to  pay  a  debt  which  the  promisor  was  bound  to  discharge,  74S. 

promise  to  perform  an  existing  obligation,  745. 

release  from  a  contract  to  marry  is  a  sufficient,  744. 

release  of  claim  having  no  foundation,  745. 

release  of  promisor  from  a  contract  or  other  obligation,  746. 

seduction,  what  is  sufficient,  741. 

subscription  contracts,  745. 

statute  of  limitations,  moral  obligation  to  pay  debt  discharged  by,  789, 
740. 

voluntary  payments  made  for  another  without  bis  request,  74L 
OONSPIRACY,  civil  action  for,  696. 
Contract,  for  benefit  of  third  person,  rescission  of,  535. 

for  incidental  benefit  of  third  person.  534. 

in  favor  of  third  person,  actions  by  to  recover  thereon,  631,  68S. 

in  favor  of  third  person,  consideration  sufficient  to  sustain,  532. 

in  favor  of  third  person,  decisions  denying  his  right  of  action  thenoo, 
5H2. 

in  favor  of  tliinl  person  is  enforceable  by  him,  531. 

in  favor  of  third  person,  knowled^ze  of  the  making  of  the  oontraot  la 
not  essential  to  its  validity,  532. 
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OOHTKAOT,  in  faror  of  third  person,  made  by  parent  for  benefit  of  his  ehil^ 
action  by  the  latter  thereon,  533. 

is  favcMT  of  third  person,  not  under  seal,  cannot  be  sued  upon  by  him,  531. 

in  favor  of  third  person,  relationship  not  a  sufficient  consideration  in 
support  of,  632. 

in  favor  of  third  peraon,  to  p«y  a  debt  may  be  enforced  by  the  creditoi;. 
632. 

in  restraint  of  trade,  486. 

rescission  for  refusal  of  the  other  party  to  perform,  420. 
OoKFOBATiONS,  consolidation  of,  effect  of,  380. 

seals  and  the  efifeot  of  their  omission  from  deeds  and  contracts,  f87« 
COTB5AKOT,  Conveyance  in  severalty  by  a  tenant  in  common,  654. 

timber,  conveyance  by  one  cotenant  of  his  interest  therein,  658. 
OOTBNAKTS,  use  and  occupation  of  the  common  property  by  one  to  the  ezola* 

sion  of  the  others,  liability  for,  603. 
Courts,  lapse  of  term  of  renders  subsequent  proceedings  void,  336. 

record,  power  of  to  amend,  335. 
Crsditor's  Spit,  remedies  at  law,  when  preclude  relief  in,  888. 

remedies  at  law  must  be  exhausted  before  bringing,  888. 
Criminal  Law,  compounding  a  felony,  crime  of,  when  exists,  527. 

Damaoss,  compensatory,  what  are  and  when  should  be  awarded,  677i 

exemplary,  when  recoverable,  521. 

for  conversiou  of  stock  by  pledgee,  651. 

nominal,  when  properly  awarded,  677. 
Dbdication,  to  public  u^e,  a  conveyance  or  writing  is  not  MSential  to^  81S.- 

to  public  use,  sufficiency  of,  811. 
DiriNiTioif  of  adoption,  58,  211. 

of  de  facto  officer,  917,  919. 

of  dower,  25. 

of  excusable  neglect,  269. 

of  fellow-servants,  4.56,  756. 

of  libelous  words,  864. 

of  partneship,  893. 

of  sale  of  chattels,  44. 
DiYORCB,  agreement  for  separation,  when  does  not  preclade,  618L 

dower  right  of  wife,  effect  of  upon,  29. 
DowBR,  adultery  is  a  bar  to  claims  for,  30. 

alienees  of  husband,  assignment  of  must  not  be  mada  so  as  to  prejndiea 
rights  of,  37. 

alienees  of  husband,  assignment  of  ont  of  lands  oonvsyed  to,  S6. 

alienees  of  husband,  interest  of  not  to  be  prejudiced  by  change  in  law,  IS. 

alienees  of  husband,  interest  of  will  not  be  protected  to  the  prejudice  of 
the  widow,  87. 

alienees  of  husband  not  liable  for  dispoeaession,  37. 

alienees  of  husband,  protecting  by  setting  aside  lands  conveyed  to^  87. 

alienees  of  hn8l>and,  rights  of  to  what  extent  protected,  86. 

assignment  of  after  death  of  widow,  26. 

assignment  of  according  to  common  right,  33. 

assignment  of  by  a  disseisor,  32 

assignment  of  by  giving  the  widow  a  share  of  the  profits,  86. 

assignment  of  by  infant  tenant  of  the  freehold,  32. 

assignment  of  by  setting;  aside  one  or  more  parcels  in  severalty,  84. 
▲Ji.  UT.  UBf..  Vou  XXXIX.  -M 
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DowKB,  Maignment  of  directing  a  sale  of  the  property  and  awarding 
pensation  in  money,  35. 
ftMignmsat  of  by  the  heir  or  tenant  of  the  freehold,  S2. 
••fiignmeut  of  by  whom  may  be  made,  82. 
aasigMment  of  compeusatiou  in  lieu  of,  35. 

•Migninent  of  compensation  in  lien  of,  how  ahonld  be  etttmated,  flk 
assignment  of  contrary  to  common  right,  34. 
assignment  of,  damages  recoverable  by  widow  for  delay  in,  88b 
assignment  of,  death  of  husband  must  precede,  30. 
assignment  of,  deed  or  other  writing  is  not  essential  to,  S3. 
•Mtignment  of,  disseisor  of  husband  cannot  bar,  31. 
assignment  of,  equitable  proceedings  for,  33. 

assignment  of,  cjuardian  of  infant  tenant  of  the  freehold  may  maks^  ML 
Msignment  of,  improvements,  setting  off  to  alienee,  37. 
assignment  of  in  buildings,  34. 
assignment  of  in  indivisible  property,  35. 
assignment  of  in  lands  held  in  cotenancy,  34. 
assignment  of  is  not  necessarily  a  judicial  proceeding,  32. 
assignment  of,  judgment  in  proceedinirs  for,  33. 
assignment  of,  laches  in  applying  for,  32. 
assignment  of,  law  under  which  must  be  made,  38. 
assignment  of,  Magna  Charta,  provisions  of  respecting,  SL 
assignment  of  may  be  by  metes  and  bounds,  when,  33. 

assignment  of,  modes  of  making,  33. 

assignment  of  must  be  to  the  widow,  25. 

tstignment  of  out  of  lands  which  have  alienated  by  the  hnsband,  88. 

assignment  of,  remedies  to  compel,  33. 

assignment  of  right  to  was  not  possible  at  the  common  law,  2S. 

assignment  of,  sale  of  property,  instead  of  assignment  by  metef  and 
bounds,  35. 

Msignment  of,  setting  dwelling-house  or  homestead  aside  to  the  widow, 
34. 

assignment  of  shonld  give  widow  one-third  of  the  ineome  or  rental 
value,  35. 

assignment  of,  statute  of  limitations,  when  bars  proceeding*  for,  31. 

assignment  of,  tihie  for,  30. 

assignment  of,  to  whom  may  be  made,  25. 

assignment  of  under  statutes  authorizing  the  assignment  of  ehoees  is 
action,  i6. 

assignment  of,  where  value  has  been  increased  by  acts  of  the  alienee  of 
tb«  husband,  36. 

atliignment  of  where  value  has  been  increased  by  aota  of  tha  heir,  36. 

assignment  of,  widow  is  entitled  to,  26. 

assignment  of,  writs  to  compel,  33. 

ereditor's  bill,  widow's  rights  are  not  subject  to,  28. 

ditmages,  from  what  time  recoverable,  39. 

damages,  when  recoverable  by  widow,  38. 

defeat  of  wife's  right,  what  will  accomplish,  27,  28, 

definition  of,  25. 

divorce,  effect  of  upon  wife's  right  to,  29. 

execution,  not  subject  to,  2tj. 

execution  or  judicial  sales  against  husband  do  not  destroy  wife's  right 
to,  27.  • 
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OOWKB,  hnaband  cannot  impair  wife's  right  to,  27. 

hiuband't  creditors  cannot  impair  wife's  right  to^  S7< 

in  lands  held  in  cotenancy,  26. 

joint  tenancy,  wives  of  joint  tenants  had  no  right  to. 

judgment  against  husband,  when  destroys  wife's  right  lo^  £8^  fll 

legislative  control  over,  27. 

marriage  is  essential  to  right  of,  29. 

marriage  roid  in  law  cannot  support  claim  for,  tO. 

marriage,  voidable,  when  will  support  claim  for,  29. 

mesne  profits,  alienee  of  husband  not  liable  to  widow  for,  S6. 

mesne  profits,  proceedings  after  death  of  widow  to  reooTor  her  ihar*  «^ 

26. 
partition  sales,  whether  destroy  wife's  right  to,  28. 
partition,  when  affects  wife's  right  of,  28. 
protection  of  wife's  rights  in  by  courts  of  equity,  27. 
rents  and  profits,  widow's  right  to  at  the  common  law,  88. 
rents  and  profits,  widows's  right  to  under  statutes,  88. 
Tested  interest  in,  wives  hate  none,  27. 

Eminknt  Domaih,  delegation  of  right  to  exercise  power  of,  818. 

for  what  uses  may  be  exercised,  818. 

legislative  poww  to  prescribe  uses  for  which  may  be  exercised,  818h 
Bhplotrb  and  Ehploykjb,  workman,  interference  with  may  be  enjoined* 

432. 
BxKCCTioN  Sals,  effect  of  upon  fight  of  dower,  27. 
BviDBN'CB,  circntnstantial,  when  sufficient  to  support  a  eonriotion,  181, 

dedaratioQs  of  agent,  648. 

FiXTURBs,  agreements  determining  whether  they  arc  realty  or  pwtonalty, 
172. 
intention  of  owner  in  Annexing,  172, 
tests  of,  172. 

Orowino  Cbops,  judicial  or  execution  sale  of  land,  whether  passes  titb  t* 
367. 
whether  pass  by  a  conveyanoe  of  the  soil,  867. 

HiOHWATB,  obstruction  of  is  a  nuisance,  901-912. 

street  railways  in  are  not  entitled  to  exclusive  OM  ot,  91S. 
HoMKSTBAD,  purchase  money  of,  what  is,  339. 

iMDicmiBirr,  duplicity  in,  what  is,  404. 

Infants,  judgments  agtdnst  cannot  be  collaterally  attacked,  S7S,  fl7ft 

iHfVBANOB,  assignment  of  policies  after  forfeiture,  396. 

eontribution  between  insurers,  395. 

foreclosure  proceedings,  when  void,  398. 

forfeiture  for  nonpayment  of  premiums,  notice  is  essential  to,  890l 

proofs  of  loss,  certificate  of  magistrate  as  to  amount  of  is  not  eoneloslTi^ 
326. 

proofs  of  loss,  mistake  in  does  not  bind  the  assured,  828. 

waiver  of  forfeiture,  from  what  may  be  inferred,  643. 

when  deemed  issued  in  the  state  where  the  property  is  sitaate,  8S0L 

/UDOMKNT,  asainst  husband,  effect  of  on  dower  interest  of  wife,  28,  29. 

against  infant  without  tlie  appointment  of  a  gura«liaii  ad  litem  is  vaUd, 
27fi. 


982  Index  to  the  Notbb. 

Jusomin',  eonclnsiveness  of,  testa  of,  296,  801. 
JDrifdiotioD  U  presumed,  275. 
of  diToroe,  effect  of  aa  ret  judicata,  871. 
peraoiu  not  parties,  wb§a  bound  by,  301. 
record  of,  power  of  court  to  amend,  335. 
rendered  at  lapsed  term  of  court  it  void,  820. 

I^BBL,  definition  of,  864. 

tmtb,  belief  in  does  not  Justify,  864. 

Halioious  Pbosecution  of  a  civil  action,  when  actionable,  817* 

Mabriaob,  void  does  not  support  claim  for  dower,  29. 
voidable,  when  will  support  claim  for  dower,  29. 

Habribd  Wohkm,  contract  of  is  void  by  the  common  law,  743, 

promise  by  to  pay  for  services  rendered  during  coverture,  74^  74S, 
promise  made  after  coverture  to  pay  obligation  incurred  daring  ooT«r» 
ture,  742,  743. 

MAmtR  AND  Skrvant,  liability  of  muter  to  servant  for  negligtoM,  767. 

MiSTAKK,  recovery  of  moneys  paid  by,  504. 

lioMioiPAL  CoRPOBATioNfl,  surface  waters,  liability  for,  868. 

Nboliobmcb,  degree  of  care  which  will  avoid  imputation  of,  484. 
NiooTiABLK  Instrumkmts,  attorney's  fees  for  collecting,  stipnlatioii  iw  paj« 
J         ment  of,  89. 

bonajide  purchasers  of,  305. 

bona  fide  purchasers  of,  who  are  and  what  are  their  rights,  89. 

Pabdon,  on  condition,  effect  of  a  breach  of  the  condition,  687. 
Fabkjct  and  Child,  negligence  uf  parents  and  custodians,  when  imputed  to 
the  child,  450,  454.      See  adoption  by  one  person  of  the  children  of 
another,  210-231. 
PAmmrON,  adverse  possession  is  no  defense  to  a  suit  for,  283. 

dower  interest  of  wife,  how  affected  by,  28. 

of  lands  adversely  held,  73. 
Partnership,  definition  of,  893. 

Pathent,  transfer  of  property  when  deemed  to  be  in,  476. 
Penalty  for  breach  of  a  contract,  when  deemed  to  be,  636. 
Pledge,  delivery  and  possession  of  pledged  property,  when  snfficiont,  614. 
Practice,  supplemental  proceedings,  when  proper,  467. 
Public  Lands,  rights  of  settlers  upon,  768. 

title  to  when  vests  under  a  grant  to  a  state,  768. 
Public  Officers,  certiorari  to  annul  proceedings  for  the  remoral  of,  600. 

mandamxu  ie  not  a  proper  remedy  to  try  title  of,  917. 

Railwat  Corporations,  fences,  liability  for  damages  resulting  from  inaaf> 
ficient,  138. 

killing  of  stock,  demand  of  payment  for,  what  sufficient,  lS8l 

notice  of  defects  in,  138. 

passenger,  damages  for  unlawful  arrest  of,  677. 

passenger  leaving  train  forfeits  his  right,  658. 
Rblbasbs,  for  what  causes  may  be  impeached,  508,  509. 

impeaching  by  proof  that  full  payment  was  not  made,  578. 
Rescission  of  contract  because  of  the  other  party's  refusal  to  perform  it,  420. 

SrEOUic  Perfobmamcb,  inadequacy  of  price  or  consideration  aa  a  defense 
to,  82. 


Index  to  the  Notes.  933 

Spsouto  Pbrtorhakcs  of  promise  by  parent  to  gire  land  to  Ml  child,  843. 

of  anilateral  contracts,  82. 
Statotbs  of  Limitatioh,  acknowledgment  of  debt  disduugad  bjr  when  does 
not  amount  to  a  promise  to  pay  it,  740. 
Mknowledgment  or  promise  to  pay  debt  dtMhargad  bf  I*  whom  mnst 

be  made,  740. 
■re  regarded  as  statutes  of  repose,  739. 
do  not  extinguish  the  debt,  739. 
in  eases  of  trusts,  848. 
promise  to  pay  debt  discharged  by  ia  implied  from  an  adniiaion  that  it 

is  doe,  740. 
promise  to  pay  debt  discharged  by  is  implied  from  payment  of  part  of 

it  after  the  discharge,  740. 
promise  to  pay  debt  discharged  by  is  mipported  by  a  ralnable  oonsidera* 

tion,  739. 
promise  to  pay  debt  discharged  by,  what  amounts  to,  739,  740. 
Stubt  Railways,  oare  required  of  to  guard  against  accidents,  449. 
Strkits,  reputation  and  possession  as  evidence  of  the  loaation  of,  826. 
ScBBOOATioir  to  rights  of  mortgagee,  782. 

Tax  SaIiBS,  retrospective  laws  eonceming,  362. 

WABKAirms,  implied,  on  sale  of  animal  that  it  was  snitabl*  tar  breeding 

purposes,  867. 
Watu*.  sorfaoe,  liability  for  draining  on  tho  lands  of  another  000. 
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ABANDONMENT. 
8m  ADomoy,  12;  Advsrsb  Possessioit,  U. 

ABATEMENT. 
8m  Attaohmbkt,  4;  M0NOPOLIS8,  8. 

ACCIDENT. 
8m  tKTOBAncK,  3S-35;  Neouokhoii^  4. 

ACCOUNTS. 
8m  Judombhts,  16. 

ACCRETIONS. 

L  Tbongh  an  ialand  ia  not  designated  on  the  government  pl&ts,  yet,  if  it  im 
fact  eziata,  a  purchaser  of  the  adjacent  land  is  not  entitled  to  tha  ialand 
as  an  accretion.     Biyelow  r.  Hoover,  296. 

lb  Ab  Bbtwkbm  ax  Island  in  a  River  retained  by  the  government  and  %h% 
pnrcbasers  of  land  fronting  on  the  river  subsequent  accretions  must  bo 
divided.  It  cannot  be  held  that  the  whole  of  the  accretions  belong  t« 
tha  mainland  and  no  part  to  the  island.     Bigeloto  v.  Hoover,  296. 

ACKNOWLEDGMENT. 
See  Dkeds,  I. 

ACTIONS. 

OovTBAcr,  Interterencb  or  Third  Persox  n.—lf  a  contract  woold 
have  been  performed  but  for  the  false  and  fraudulent  repreaentationa 
of  a  third  person,  an  action  will  lie  against  him  although  the  contract 
oonld  not  have  been  enforced  by  action.  Lucie  v.  Clothing  CtUten'  ttc 
Attembly,  433. 

8m  Faue  Ikpruonmemt;  Jodgbs;  JcDaMBHTS,  20-23;  Malioious  PKoa» 

CUTION,  1. 

ADMISSIONS 
8m  Adtbrsb  PoatsKsaioiT,  U;  EjBomBiiT,  L 

ADOPTION. 

1.  The  Act  or  Anoprioir  of  a  Child  is  one  by  which  a  person  takM  a 

ehild  of  another  into  his  own  family  and  treats  it  as  his  own.     Oq/tr  r, 

8erog(jitu,  62i 

S.  Adoftion  op  a  Minor  Child  Is  in  the  Natukb  or  a  Pbocebdino  In  Rbh 

operative  to  change  the  itatui  of  the  ohild,  And,  ipso  /ucto,  to  render  it 

(985) 
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what  the  order  of  the  court  declares  it  to  be,  the  child  and  heir  of  the 
adopting  parent,  and  therefore  capable  of  inheriting  from  him,  in  all 
respects,  as  if  it  had  been  his  child,  born  in  lawful  wedlock,  his  property, 
real  and  personal,  both  in  the  state  where  the  adoption  proceedings  took 
place  and  in  ever^;  other  state  in  which  the  alaitu  or  the  rights  flowing 
therefrom  are  not  inconsistent  with,  nor  opposed  to,  its  laws  and 
policy.  Fan  Alatre  v.  Sankey,  196. 
%.  An  Adopted  Child  Is  Entitlkd  to  the  Samb  Homestead  Ezsmptiom 
as  if  it  were  the  natural  child  of  the  adopting  parent  or  parents.  Cofer 
Y.  Scroggins,  52. 
4.  An  ADOPTirfO  Parent  assumes  the  duties  of  a  natural  parent,  and  is  enti* 
tied  to  the  custody  of  the  child  adopted,  and  to  its  services  and  earnings, 
as  against  all  persons,  except  one  of  its  parents  who  has  not  consented 
to  the  adoption.  Co/er  v.  Sci-oggins,  52. 
B.  Effect  of. — A  statutory  proceeding  of  adoption,  not  according  to  the 
course  of  the  common  law,  when  legally  conducted,  utterly  terminates 
all  relations^  between  the  minor  and  his  legitimate  parents.  Schillz  y, 
Boenitz,  873. 
$k  An  Obdeb  Adoftino  a  Minob  Child  Fixes  the  Status  of  the  Child 
and  the  adopting  parent  toward  each  other,  and  must  be  held  conclusive 
npon  the  parties  and  their  privies  until  reversed  or  set  aside  in  the 
jurisdiction  in  which  it  was  rendered.      Van  Matre  v.  Sankey,  196. 

,;I.  An  Order  Adopting  a  Child  Entered  in  Another  State  by  a  court 

,  having  jurisdiction  of  the  parties  and  of  the  subject  matter,  canilot  be 

impeached  in  this  state  by  showing  irregularity  in  the  procedure  or  error 
in  the  rendition  of  the  order.  Van  Matre  v.  Sankey,  196. 
%,  Residents. — A  statute  authorizing  the  adoption  of  a  minor  child  by 
a  resident  of  a  county  or  state  includes  a  temporary  resident.  A  peti- 
tion for  such  adoption  may,  therefore,  be  presented  to,  and  heard  and 
determined  by,*a  proper  court  of  any  county  of  which  the  petitioner  is 
a  temporary  resident,  though  he  may  at  the  same  time  be  a  citizen  of 
another  state.  Van  Matre  v.  Sankey,  196. 
it  Constitutional  Law. — A  state  may  authorize  its  courts,  in  the  exercise 
of  the  power  and  duty  of  parens  patria,  to  conduct  proceedings  for  the 
adoption  of  minor  children,  withont  notice  by  publication  or  otherwise 

*^' '       to  the  child,  its  parents,  relatives,  or  next  of  kin.     Van  Matre  v.  Sankcf, 

'  196. 

M,  Estoppel. — Neither  an  Adopting  Parent  Nob  His  Heirs  ob  Rep- 
RiSBNTATnrBS  after  his  death  can  question  the  validity  of  the  order  of 
adoption  of  a  minor  child  procured  at  his  instance  and  with  his  consent. 

"*  Van  Matre  r.  Sanhry,  196. 
IL  Res  Judicata— Adoption  Proceedings.— A  Proceeding  for  the 
Revocation  of  an  Ordeb  Adopting  a  Minob  Child  is  not  of  so  sum- 
mary a  character  that  it  will  not  be  treated  as  res  judieata,  and  therefore 
as  conclusive  upon  the  rights  of  all  the  parties  thereto.  Van  Matre  v. 
Sankey,  196. 
iUL  Nonci  TO  Pabbnt. — An  order  of  adoption  based  on  the  abandonniMit 

'  of  a  minor  child  by  his  parent  is  not  conclusive  against  ths  latter  If 
issned  withont  notice  to  him  of  the  proceeding,  and  an  opportunitj 
given  to  defend  against  them.     Schiltz  v.  Boenitz,  873. 

■"n.  Consent. — The  adoption  of   a  minor  without  the  consent  of  the  relft« 

"  tives  of  her  deceased  mother,  and  against  the  opposition  of  the  child's 
guardian,    is   valid,  if  the  court   finds   that  the   best   interest  of  ths 
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«hild  will  be  promoted  by  such  adoption,  and  the  relatives  of  the  de- 
ceased father  consent,  and  the  guardian  is  remoyed  on  the  day  of  the 
entry  of  the  order  of  adoption,  and  the  adopting  parent  appointed  in 
his  stead.      Van  Matre  v.  Sankey,  196. 

14.  Adoption  or  Minor  Child  in  Anothbr  Statb  may  affect  the  descent 
of  real  property  in  this  state.      Van  Matre  v.  Sankey,  196. 

15.  Adoption  o»  a  Child  Litino  Without  the  Statb  WrPHOtrr  NonoE  to, 
OR  Consent  ot.  Such  Child  is  valid,  if  the  legal  domicile  of  the  child  is 
within  the  state,  and  its  guardian  was  notified  of,  and  appeared  and 
opposed,  the  order  of  adoption,  if  the  statute  does  not  require  the  child 
to  be  personally  present  in  court,  or  that  it  shall  be  notified  of  the  pro- 
ceedings.      Van  Matre  v.  Sankey,  196. 

16.  The  Failure  of  the  Court  to  Appoint  a  Guardian  Ad  Litem,  or 
next  friend,  to  represent  a  minor  in  proceedings  for  its  adoption,  cannot 
render  the  order  of  adoption  void  on  a  collateral  attack.  Van  Matre  v, 
Sankey,  196. 

17.  Statutes  Authorizing  the  Adoption  of  the  Children  of  Other 
Persons  should  be  given  a  liberal  intendment  and  operation.  Cq/er  r. 
Scroggina,  52. 

ADVERSE  POSSESSION. 

L  Adverse  Possession  May  Be  Shown  bt  ant  Acts  suitable  to  the  char* 
acter  of  the  land.  Neither  fences  nor  cultivation  are  essential  to  such 
possession  when  the  acts  of  ownership  are  those  to  which  the  lands  are 
adapted,  and  are  continuous,  exclusive,  and  hostile  to  the  claims  of  others. 
Normant  v.  Eureka  Co.,  45. 

S.  To  Constitute  Adverse  Possession  the  true  owner  mast  know  that  the 
adverse  holder  claims  in  his  own  right,  or  the  possession  must  be  so  open 
and  notorious  as  to  raise  the  presumption  of  notice.  Normant  v.  Eureka 
Co.,  45. 

t.  The  Payment  of  Taxes  may  be  taken  into  consideration  with  other 
facts  and  circumstances  relied  upon  to  show  an  adverse  possession  of 
real  property.     Normant  v.  Eureka  Co.,  45. 

4.  Boundaries. — Possession  by  one  coterminous  owner  may  have  been 
taken  purely  by  mistake,  but  may  have  been  held  afterwards  ad- 
versely to  any  right  of  the  adjoining  proprietor  or  any  other  person, 
intentionally,  avowedly,  openly,  and  continuously.  When  at  the 
time  of  a  conveyance  the  holding  or  possession  was  by  mistake,  and 
without  intention  to  claim  independently  of  the  correctness  or  error  of 
ihe  line  held  up  to,  the  conveyance  is  not  void,  as  the  holding  is  not 
adverse.  When  the  holding  is  with  the  intention  to  claim  the  land 
adversely,  independent  of  the  correctness  or  error  of  the  boundary  line, 
and  the  claim  of  title  and  the  possession  are  of  a  character  to  render 
the  possession  adverse  to  the  true  line  within  tbe  meaning  of  the  stat- 
•te  of  limitations,  a  conveyance  by  the  disseisee  is  void  as  against  the 
disseisor  as  to  such  of  the  land  as  was  so  occupied  at  the  time  of  the 
conveyance.      Watroua  v.  Morrison,  139. 

1^  In  cases  of  mistake  as  to  the  true  boundary  line  between  adjoining 
lands,  the  real  test,  as  to  whether  or  not  a  title  is  acquired  by  a  bold- 
ing  for  the  period  of  the  statute  of  limitations,  is  the  intention  of  tb« 
party  holding  beyond  the  true  line.  If  such  occupation  is  by  mere 
mistake,  with  no  intention  on  the  part  of  the  occupant  to  claim,  at 
his  own,  land  which  does  not  belong  to  him,  but  he  intends  to  bol4 
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only  t»  tiM  tro*  Una.  «h«r9ver  it  may  b«,  th«  holding  fai  aot  advarsow 
If,  however,  th«  oa«iipi^at  taks*  poflsa4sioQ,  believing  the  Uad  to  l>e  hi* 
sp  ta  the  mietdkea  line,  and  oUiming  title  to  it,  eo  bolde,  the  holding 
ii  adverse.  The  intent  to  claim  title  op  to  the  line  if  an  indispeouible 
•lemeat  of  advene  holding;  the  olaim  of  right  moat  be  aa  broad  as  the 
possession.  Simple  aoquiesoeuce,  or  lying  by  without  objeotion  for  the 
■tatutorj  period,  in  case  of  sach  adverse  holding,  binds  the  party  ao 
lying  by  to  the  line,  though  not  the  true  line.  iVatrou$  r.  Morritom, 
139. 

i,  "NovoRious,*  aa  oaed  ia  defiuing  au  adverse  holding,  means  that  the 
postesaion  or  ebaracter  of  the  holding  possesses  such  elements  of  ooto* 
riety  that  the  owner  may  be  presumed  to  have  notice  of  it  and  of  its 
extent.  To  declare  to  the  jury  that  the  adverse  holding  moat  be 
•aaerted  at  all  timea  and  in  all  places,  whenever  necessary  to  make  eucb 
•laira  generally  known  and  understood,  ia  calculated  to  mislead,  by 
leaving  it  to  the  jury  to  decide  at  what  times  and  places  it  ia  necessary 
to  make  eqch  olaim  generally  known  and  understood.  W€Urom  r. 
Jlernsois  139. 

7.  PossiasioK  ov  Land  Is  Not  Prima  Facib  Advsrsb  to  the  tru«  owner. 
Normant  v.  Eureka  Co.,  46. 

H  Thb  Possession  or  a  Pckchaskr  at  a  Sheriff's  Sale  Who  Has  Nor 
Takkk  Out  a  Deed,  or  of  any  other  purchaser  who  has  made  payment 
in  full  of  the  purchase  price,  and  who  has  taken  and  retained  possession, 
is  presumed  to  be  in  his  own  right,  co-eztenaive  with  his  purchase,  and 
adverse  to  the  holder  of  the  legal  title.  If  the  possession  of  such  pur> 
chaser  is  continuous  for  the  statutory  period  without  recognition  of» 
or  subordination  to,  the  legal  title,  the  vendor's  right  of  entry  is  barred. 
Normant  ▼.  Eureka  Co.,  45. 

t.  Pkbscriptiyk  Title. — Adverse  possession  held  until  the  claim  of  title 
has  ripened  into  a  fee  necessarily  destroys  all  outstanding  legal  titles. 
Normant  v.  Eureka  Co.,  45. 

10.  The  Possession  of  a  Mere  Trespasser  is  confined  to  the  premises 
actually  occupied  by  him,  but  the  poaaeaaiou  of  one  claiming  under 
color  of  title  is  co-extensive  with  the  boundaries  described  in  the  writ* 
ten  instrument  under  which  he  claims  title.  Normant  v.  Eureka  Co,, 
45. 

11.  Prescriftive  Title  to  Land  Covered  bt  Tidewater  cannot  be  ao> 
quired  when  the  title  is  vested  in  the  state,  and  it  is  incompetent  to 
make  any  grant  thereof.     Sollers  v.  Sollerg,  404. 

12.  Adverse  Possession  May  Be  Broken  only  by  the  act  of  the  true 
owner,  or  the  intrusion  of  a  stranger,  or  the  abandonment  of  the  prem« 
ises  by  the  occupant  himself.     Normant  v.  Eureka  Co.,  45. 

13.  Adverse  Possession  Is  Not  Interrupted  by  an  unknown  intrusion  of 
strangers  unless  continued  for  such  a  time  as  to  become  an  assertion  of 
right.  If  such  intrusion  is  known,  but  not  submitted  to,  nor  acquiesced 
in,  but  is  forthwith  remedied  by  legal  process,  it  does  not  amount  to  an 
interruption  of  the  continuous  poasesaion.     Normant  v.  Eureka  Co.,  45. 

14.  To  Rebut  a  Claim  of  Adverse  Possession  it  ia  competent  to  prove 
that  the  claimant  was  put  in  possession  under  a  writ  of  aaaistance  at 
a  date  later  than  that  on  which  he  alleges  hia  adverae  possession 
commenced,  and  also  to  show  his  admissions,  under  oath  or  otherwise, 
that  the  land  was  another's.     Lewis  v.    Waliton,  82. 

See  Boundaries,  3,  6;  Partition,  4,  5,  7;  Trusts,  1;  Witnesses,  4. 
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ADULTERY. 

8m  MaRBIAOI  AMD  DlVORCl,  1,  % 

AFFIDAVira 
See  Taxes,  i. 

AGENCY. 

1.  A  LoAK  AaiHT  In  Not  Authorized  to  RscxiyK  Pathbitt  of  a  loan 
{Mtyable  in  another  state  where  the  lender  resides,  and  when  the  agent 
hM  not  in  his  hands  either  the  note  or  the  mortgage  giren  to  secura 
its  payment.     Security  Co.  v.  Orayheal,  311. 

IL  Patmbnt  of  Negotiable  Paper  to  ak  Aoknt  who  does  not  b&ve  it 
in  his  possession  is  at  the  peril  of  the  payor,  unless  he  can  prove  that  th« 
•gent  had  special  authority  from  the  owner  to  receive  such  payment,  or 
that  such  agent  had  been  represented  by  the  owner  to  hav«  such 
authority.     Security  Co.  ▼.  Oraybeal,  311. 

%,  The  Ratification  of  an  unauthorized  act  makes  th«  principal  liabl* 
in  an  action  of  tort  for  an  injury  resulting  from  the  negligence  of  an 
agent  in  doing  the  act.     Nimt  v.  Mount  Hermon  etc  School,  467. 

8m  Cobforations,  5;  Dakagea,  2;  Evidence.  4;  HcsBAirD  ako  Witb,  6( 
Insurance,  1-3,  22;  Sales,  12. 

AGISTMENT. 
See  Liens,  2. 

ALIMONY. 
8m  JvDauvm,  22;  Mabriaoe  and  Ditoboi,  4 

AMENDMENTS. 
8m  Ooubts;  JvvauMxn,  18;  Municipal  CuRPORATioNa,  8$  PLBASora,  14; 

Statutes. 

ANIMALS. 
See  Sales,  6. 

ANSWER. 
See  Plbadinq  4. 

APPEAL. 

1.  Bbtabatb  Findings. — The  fact  that  the  trial  eonrt  fails  to  And  the  ood> 
olosions  of  law  and  of  fact  separately  is  not  ground  for  reversal  on 
appeal  unless  it  appears  that  the  appellant  has  suffered  prejudice 
thereby.     Monnghan  Bay  Co.  v.  Diekton,  704. 

t.  Wbbthhb  a  Tbial  C!oubt  Ekked  in  excluding  a  certificate  of  a  survey 
eannot  be  shown  to  an  appellate  court,  unless  the  substance  of  the  cer- 
tificate is  disclosed  by  the  record.  If  it  is  not  so  disclosed,  the  pre- 
sumption is  that  the  trial  court  ruled  correctly.     Ame»on  v.  Spavm,  783. 

8.  A  judgment  will  not  be  reversed  for  the  refusal  to  instrnot  the  jury  on 
propositions  of  law  not  involved  in  the  case  upon  the  evidence  befor» 
the  court.     Arnenon  v.  Spawn,  783. 

4.  iNSTKrL'i'io.NS. — A  statement  in  a  motion  for  a  new  trial  as  em)>odied 
in  a  bill  of  exceptions,  to  tlie  effect  that  the  court  erred  in  refusing  to 
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give  certain  instrnctions,  is  not  proper  evidence  that  they  were  dnlj 
presented  to  the  trial  judge,  and  such  instructions  cannot  be  considered 
on  appeal.      Watroua  v.  Morrison,  139. 

ft.  Jdrt  Tbul — Harmless  Instruction. — A  judgment  will  not  be  reversed 
on  an  erroneous  instruction  when  it  appears  affirmatively  that  the 
defeated  party  was  not  injured  by  the  error.     Gray  v.  Merriam,  172. 

t.  JuRT  Trial. — Improper  Argument. — If  counsel,  in  arguing  before  the 
jury,  improperly  calls  attention  to  the  financial  condition  of  the  parties, 
and,  on  objection  being  made,  the  court  telU  him  to  keep  within  the 
record,  and  be  thereupon  desists  from  his  improper  course,  the  judg- 
ment will  not  be  reversed  unless  it  appears  that  the  losing  party  waa 
injured  by  such  reference.     Monmouth  Mining  etc.  Co.  v.  Erling,  187. 

7.  SurriciENCT  ov  Complaint. — All  minor  defects  in  a  complaint,  not  chal- 

lenged in  the  trial  court,  are  cured  by  verdict,  and  the  complaint  must 
■tand  on  appeal,  unless  it  contains  some  fault  affecting  in  a  very  material 
degree  the  cause  of  action,  as  the  omission  of  a  fact  essential  to  its 
existence.     Pennsylvania  Co.  v.  Congdon,  251. 

8.  Evidence. — The  exclusion,  on  an  erroneous  ground,   of  a  question  ia 

entirely  immaterial  when  the  bill  of  exceptions  shows  that  the  witness 
has,  without  objection,  both  before  and  after  such  exclusion,  testified 
fully  as  to  the  point  covered  by  such  question.  Watroua  v.  Morrison, 
139. 

9.  Motions— Error  in  Failing  to  Determine. — A  failure  on  the  part  of 

the  trial  court  to  determine  the  second  branch  of  a  motion  to  strike 
out  one  defense,  and  make  another  more  definite  and  certain,  is  material 
error,  for  which  a  reversal  of  the  judgment  may  be  had  on  appeal. 
National  Distilling  Co.  v.  Cream  City  Impm-ting  Co.,  902. 

10.  DiREcriNQ  Judgment. — A  case  made  containing  all  the  pleadings,  the 
general  verdict,  the  special  findings,  the  motions  for  judgment,  and  for 
a  new  trial,  and  so  much  of  the  proceedings  as  may  be  necessary  to  pre- 
sent  the  error  complained  of,  is  sufficient  to  authorize  the  appellate 
court  to  direct  what  judgment  the  lower  court  should  have  rendered  in 
the  case.     Berry  v.  Kansas  City  etc  B.  R,  Co.,  371. 

11.  Directing  Judgment. — If  special  findings  are  returned  by  a  jury, 
under  the  direction  of  the  trial  court,  the  appellate  court  may  direct 
what  judgment  shall  be  rendered  upon  such  findings,  when  they  are  not 
excepted  to  as  against  the  facts.     Bej-ry  v.  Kansas  City  etc  R.  R.  Co.  381. 

12.  Review  of  Error  How  Secured. — To  bring  an  alleged  error  before 
the  appellate  court  for  review  it  must,  in  general,  be  first  brought  to 
the  attention  of  the  trial  court,  so  that,  if  error  in  fact  exists,  it  may 
be  corrected  in  that  court.     Ashmead  v.  Reynolds,  238. 

13.  New  Trial. — Upon  a  hearing  of  amotion  after  judgment  a  motion  for  a 
new  trial  is  not  essential  to  a  review  on  appeal.     Dreeae  v.  Myers,  336. 

14.  New  Trial.  — A  motion  for  a  new  trial  is  not  essential  to  a  review  on 
appeal  of  proceedings  upon  a  motion  to  set  aside  a  sale  of  land.  Drum 
V.  Myers,  336. 

U.  New  Trial— Practice.— Refusal  to  grant  a  new  trial  on  the  facts  is  nol 
ground  tor  review  on  appeal.     Bickley  v.  Commercial  Bank,  721. 
Dee  Fkauo;  Judgments,  1,  6,  8,  9;  Jurisdiction,  1;  Libel,  S. 

ARGUMENT. 
See  Apfsal,  6. 
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ARREST. 
8m  Taimb  Ikpbkokmbnt;  Mastbr  and  Sbbvant,  17;  Railboam,  16,  IC 

ASSESSMENT. 
Im  Ixsukamok,  29,  30,  32;  Municipal  Ck)BroKATioxi,  14-11^ 

ASSESSORS. 
See  Officers,  9. 

ASSIGNMENT. 

8m  Dowsr,  2-4;  Insubancs,  5,  6,  8,  10,  20;  Mortgaobs,  2,  3;  Sbtovf,  2;  S; 

Subrogation;  Assionmbmt  fob  thb  Bbnkfit  of  Crbditobs. 

ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS. 
Dbbts  and  Othbb  Pbrsonal  Propbbtt  Follow  thb  Pbrson  of  Thbib 
Owner— Conflict  of  Laws. — Am  Assignment  fob  thb  Bbnkfit  ob 
Crbditoks  Madb  in  Another  Statb  by  a  resident  thereof,  with  pref- 
ereoceg  among  foreigu  creditors,  if  valid  where  made,  ia  also  valid  in 
this  state,  unleM  detrimental  to  its  citizens.  Hence  an  assignment  for 
the  benefit  of  creditors,  executed  in  Iowa,  takes  precedence  over  a  gar> 
nishment  sabsequently  levied  in  Illinois,  at  the  instance  of  a  resident  of 
Ohio,  to  attach  indebtedness  due  from  a  resident  in  Illinois  to  the  assignor 
in  Iowa.  CotuolidaUd  Tank  Line  Co.  ▼.  Collier,  181. 
8m  CoMTaACTB,  10;  Fkaudulbnt  Contbtanokb,  1,  2;  Sbtobv,  2-4. 

ASSOCIATIONS. 
8m  Insdramck,  27-321 

ATTACHMENT. 

1.  Abubb  of  Pbocbh. — A  party  is  not  permitted  to  take  ont  a  writ  of 
attachment,  knowing  it  to  be  invalid,  and  issued  upon  an  affidavit 
confessedly  dtfective,  and  attach  property  ander  it  not  sabjcot  to 
levy,  and  thus  gain  information  or  evidence  upon  which  to  base  a  proper 
writ,  and  sustain  that  writ  by  such  means.  The  evidence  thus  obtained 
is  not  competent  for  any  purpose,  and  the  party  having  possession 
thereof  is  bound  to  surrender  it,  and  make  proof  that  he  has  surrendered 
the  whole  thereof,  so  that  it  may  not  be  used  by  him  or  any  one  cIm  for 
any  purpose.     Kotenthal  v.  Circuit  Judge,  535. 

1.  Books  of  Account. — Books  of  account  and  trial  balances  are  not 
property  of  such  tangible  character  that  they  can  be  subjected  to 
attachment.  They  may  be  evidences  of  debt,  but  tliuir  seisure  is  not 
the  attaching  of  the  debt  itself.  They  are  not  so  intimately  oonnMted 
with  the  demands  charged  therein  that  the  seizure  of  the  books  is  equiv. 
alent  to  the  seizure  of  the  demands,  and  there  is  no  means  by  which 
•ach  deiiiaiids  cati  be  transferred  by  a  direct  levy  and  sal*.  Routnthal 
V.  CireuU  Judge,  635. 

t.  A  Garnishment  OF  A  WARRHOU.SKMAN  Having  Personal  Propbktt  or 
THB  Dkfknuant  IN  His  PusSKssiuN  charges  Buch  warehouseman  with  the 
responsibility  of  retaining  the  property  as  in  custody  of  the  law,  in 
order  that  it  may  be  applied  to  the  satisfaction  of  the  debt  on  which 
the  garnishment  was  placed,  and  therefore  excuses  the  delivery  of  such 
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property  to  the  owner  whose  interest  therein  haa  been  g&raiahed.    Cookif 
w.Mintwota  etc  By.  Oo.,  609. 

4.  Ak  Attaohmknt  Is  Not  Abatid  bt  thk  Dkath  or  thk  Dbfimdaht. 

Dow  T.  Blake,  156. 
f,  PLBDdi  Aj(D  Gabmshmbmt. — If  a  pledge  is  efifected  it  ia  not  necessary  that 
a  creditor  be  given  notice  thereof,  and  his  levy  of  a  garnishment  befor* 
be  has  such  notice  cannot  give  him  a  lien  paramount  to  the  rights  of  th« 
pledge*.     CooUp  r.  Minnetotaetc.  Ry.  Co.,  609. 

8m  AaUONMKNT  rOB  THB  BBNSriT  or  CRBDITOB& 

ATTORNEY  AND  CLIENT. 
L  WiU4 — Attobjcbt  Aa  Witsess  to— Competency  to  TssTirr.— An  attor* 
ney  who  drafts  a  will,  and  signs  it  as  a  witness  at  the  reqaest  of  the 
testator,  may  testify  to  any  matter  in  relation  to  the  will  and  ita  as*- 
eation  of  which  he  acquired  knowledge  by  virtue  of  hia  profaasional 
relation.     MeMaster  v.  Scriven,  828. 

5.  Av  ArroRMET  Who  DRAm  a  Mortoage  and  aigna  it  aa  a  witneaa  ia 

ia  entitled  to  testify  to  what  occurred  at  the  time  of  its  azMation. 
Monaghan  Bay  Co.  r.  Dickson,  704. 

ATTORNEY'S   FEES. 
See  Nbootiable  Instruments,  2. 

BAILMENT. 
1.  A  OxAVintoos  Bailbk  Is  Liable,  as  a  General  Rolb,  vor  Gross  I^bo* 

lioencb  Only.     Oray  v.  MeiTtam,  172. 
S.  Gross  NEaLiuENCE  as  Applied  to  GRATDri'Ooa  Bailees  ia  nothing  mora 
than  the  failure  to  bestow  the  care  which  the  property  in  ita  aituation 
demauda.     Oray  v.  Merriam,  172. 

See  Banks,  6,  6. 

BALLOTS. 
Bee  ELsei'ioMS. 

BANES. 
1.  Certificate  or  Drposit— Parol  Evidence  to  Vary.— 'When,  id  aa 
action  against  an  incorporated  bank  to  recover  money  deposited  therein, 
it  appears  that  the  money  was  paid  to  the  president  of  the  defendant 
bank,  who  had  previously  been  manager  of  a  private  bank,  and  who 
gave  the  plaintiff  a  certificate  of  deposit  signed  by  him  as  "manager," 
certifying  that  the  plaintiff  had  "deposited  with  him  as  manager"  the 
aum  claimed,  but  in  no  way  referring  to  any  bank,  parol  evidence  ia 
not  admissible  to  show  that  such  bank  president  assured  the  plaintiff 
depositor  at  the  time  that  the  money  would  be  deposited  with  the  de- 
fendant bank,  and  that  the  certificate  was  intended  as  evidence  of  such 
fact,  in  the  absence  of  proof  that  such  bank  president  had  authority  to 
receive  deposits  or  make  such  contract,  or  had  ever  been  designated  or 
had  signed  his  name  as  manager  of  the  defeu<lant  bank.  Nor  does  the 
fact  that  the  action  is  not  brought  on  the  certificate  render  such  evi- 
dence admissible,  because  as  soon  as  it  appears  that  the  contract  is  in 
writing  the  parties  are  limited  to  the  written  evidence  of  its  terms. 
Bickley  v.  Commercial  Bank,  721. 
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S.  Liability  oir  Certiticat*  of  Diposit. — When,  in  an  action  against 
an  incorporated  bank  on  a  certificate  of  deposit  to  recover  the  sum 
named  therein,  there  is  nothing  on  the  face  of  such  certificate  to  show 
that  the  bank  is  liable  for  the  •mount,  except  that  it  is  signed  by  the 
president  of  such  bank  as  "  manager, "  the  word  "  manager"  after  his 
name  is  not  evidence  that  he  had  authority,  or  was  contracting  for  the 
bank,  in  receiving  the  deposit.     Bickley  v.  Commercial  Bank,  721. 

JL  LiABiUTT  UN  Ckrtiticate  OF  DEPOSIT. — WhsD,  in  an  action  against 
an  incorporated  bank  to  recover  money  paid  to  its  president,  who 
gave  the  depositor  a  certificate  of  deposit  signed  by  him  as  "man- 
ager," certifying  that  the  depositor  had  deposited  with  him  as  "man- 
ager**  the  sum  claimed,  bat  in  no  way  referring  to  any  bank,  the  defense 
is  that  the  money  was  deposited  to  the  credit  of  such  bank  president  as 
"manager,"  and  not  to  the  credit  of  the  plaintiff,  it  is  error  to  charge 
that  if  it  was  paid  to  suoh  president  to  be  deposited  in  his  bank,  and 
was  so  deposited,  the  bank  is  liable,  though  it  was  not  his  duty  to 
receive  deposits,  without  qualifying  the  charge  to  the  effect  that  such 
bank  would  be  liable  only  in  case  the  money  went  into  its  custody  and 
control  as  the  money  of  plaintiff.     Bichley  v.  Commercial  Bank,  721. 

4.  A  Bank  With  Which  Securities  Are  Deposited  for  Safekkepino, 
and  which  is  accustomed  to  receive  such  deposits,  is  liable  for  any  loss 
thereof  occurring  through  the  want  of  that  degree  of  care  which  good 
business  men  should  exercis*  la  keeping  property  of  such  value.  Cfray 
V.  Merriam,  172. 

&  A  Banker  Actiho  as  Bailee,  Without  Reward,  in  tub  Care  of  Spe- 
cial Deposits  is  bound  to  exercise  such  reasonable  care  as  men  of  com- 
mon prudence  usually  bestow  for  the  protection  of  their  own  property 
of  similar  character.     Oray  v.  Mei-rtam,  172. 

^  A  Bank  Holding  Bonds  as  Collateral  Is  Not  a  Gratuitous  Bailee. 
The  bailment  is  for  the  mutual  benefit  of  both  the  bailor  and  the  bailee. 
Oray  V.  Merriam,  172. 

7.  Nkjlioknce.— A  Ba:<kbr  Accustombd  to  Receive  Special  Deposits, 
and  who,  on  ascertaining  that  his  assistant  cashier,  who  had  access  to  tlie 
special  deposits,  was  speculating  on  the  board  of  trade,  made  no  exam- 
ination to  ascertain  whether  he  was  using  moneys  which  did  not  belong 
to  him,  and,  on  again  being  warned  of  suoh  speculations,  made  an  exam- 
ination of  thd  books  and  securities  of  the  bank,  but  no  examination  as  to 
the  special  deposits,  is  guilty  of  gross  negligence,  and  answerable  for  the 
special  deposits  stolen  by  such  assistant.     Gray  r.  Merriam,  172. 

•.  Depohits — AuTHoRiTT  TO  Recbivk — BuRDEK  OF  Proof. — In  an  action 
against  a  bank  to  recover  a  deposit  paid  to  its  president  as  "man- 
ager," the  burden  of  proof  is  upon  the  depositor  to  show  that  such 
president  has  authority,  express  or  implied,  to  receive  deposits,  and 
that  the  deposit  in  suit  was  actually  received  by  ths  bank  as  the  money 
of  the  plaintiff  depositor.     BickUy  v.  Commercial  Bank,  721. 

9.  BviuENCE. — In  an  action  against  a  banker  for  loss  of  a  special  deposit, 
evidence  that  the  bonds  deposited  had  originally  been  deposited  as 
collateral  si-ourity,  though  they  were  not  so  held  at  the  time  of  tJie 
toes,  together  with  evidence  that  the  nssistHnt  cashier  had  acco.HS  to  the 
bonds  lip  to  a  date  after  oome  of  them  had  been  abstracted,  and  that 
they  were  finally  stolen  by  hini,  is  admissible  to  sho,.r  the  relation  of 
the  parties,  and  to  enable  the  jury  to  determine  whether,  under  the  cir- 
«omstauces,  reasonable  oare  had  been  exercised.     Orajf  v.  Merriam,  172. 
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BASTARDY. 
S«e  Orkditor's  Suit,  S,  4. 

BENEFICIAL  ASSOCIATIONa 
See  Inbubamos,  27-32. 

BICYCLES. 

See  HiOHWATS. 

BILLS   AND  NOTES. 
Bee  Nbck)tiabl>  IvafiRVuman. 

BILLS  OF  EXCEPTIONS. 
See  Afpeal,  4,  8. 

BONDS. 
See  Banks,  6;  OrncsBS,  lOl 

BOOKS  OF  ACCOUNT.  '' 

See  Attachment,  2;  Eyidcmoi,  •. 

BOUNDARIES. 

1.  BocNDARiES  BT  AoREEMENT.  —  An  agreement  to  mttle  an  nnoertain  or 
diapnted  boundary  line  need  not  be  made  if  the  line  ie  ran.  Parties  may 
agree  orally  to  have  an  nncertain  or  di8pnted  line  run,  and  that  it  shall 
be  the  controlling  line,  and  if  they  afterwards  treat  it  as  the  permanent 
dividing  line,  by  improving  up  to  it,  or  otherwise,  they  are  confined  to 
that  line.      Watroua  v.  Moiriaon,  139. 

t.  Boundaries  bt  Aqrebhent — Estoppel. — An  agreement  between  own> 
ers  of  adjoining  lands  to  employ  a  common  agent  or  surveyor  to  run  a  line 
and  set  np  a  boundary  between  them,  when  the  dividing  line  is  sus- 
ceptible of  being  correctly  located,  does  not  estop  either  party,  or  their 
grantees,  from  showing  an  error  in  such  line.     Watrout  v.  Morriaon,  139. 

t.  Boundaries  bt  Agreement — Adverse  Possession. — If,  when  parties 
in  ejectment  became  the  owners  in  fee  of  the  land  in  dispute,  there  has 
not  been  established  a  true  line  or  boundary  between  them,  nor  such  an 
adverse  holding  by  the  defendant  as  is  necessary  to  perfect  his  right 
under  the  statute  of  adverse  claim  np  to  that  time,  and  they  then  agree 
to  have  the  true  boundary  established  by  a  survey,  and  to  abide  thereby, 
the  jury  may  find  that  defendant's  claim  or  holding  was  only  intended 
to  be  to  the  true  line,  wherever  it  might  be  when  legally  established  by 
proper  methods.      Watrous  v.  Morriaon,  139. 

4.  Boundaries  bt  Agreement — Who  Bound  bt. — A  nonconsentingowner 
is  not  bound  by  an  agreement  of  the  other  owners  as  to  a  boundary  line 
between  adjoining  lands,  nor  is  any  stranger  thereto  bound  who  may 
claim  under  such  noncoiisenting  owner,  but  should  a  consenting  owner 
afterw  ards  become  tlie  owner  of  the  entire  tract  in  which  he  waw  inter- 
ested, or  of  a  distinct  part  of  it,  and  continue  to  recognize  the  bonn' 
dary  line  previously  «greed  and  acted  on  by  him  and  the  owner  of  the 
adjoining  land,  such  line  is  binding  ou  him  to  the  extent  of  his  several 
ownership.     Watrout  r.  Mon-Uou,  139. 
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B~.  AoKBEMBirr  Cokckrntno — Btndino,  Effbct  of. — While  the  title  to  real 
estate  cannot  be  transferred  by  verbal  agreement,  yet,  if  the  boundary 
between  contignous  lands  is  uncertain  and  disputed,  the  owners  of  sucb 
lands  may  agree  upon  a  certain  line  as  a  permanent  boundary  line;  and. 
if  the  agreement  is  followed  by  actual  occupation,  according  to  sacb 
line  as  the  boundary,  the  line  is  binding  upon  them  and  their  successors 
in  title  as  the  boundary.  Such  line  becomes  binding,  not  upon  the  prin- 
ciple that  the  title  to  real  estate  can  be  passed  by  parol,  but  for  the 
reason  that  the  proprietors  have,  by  such  consent  and  conduct,  agreed 
permanently  apon  the  limits,  or  the  extent,  of  their  respective  laud* 
or  property.     Wairout  v.  Morrison,  139. 

6.  Ih  Advsbsk  Claims  of  Premisss  lying  apon  an   nnsettled  boundary 

the  claim  must  be  open,  notorious,  and  continued,  and  must  be  asserted 
at  all  times  in  conversations  between  the  parties  in  relation  to  aucb 
boundary.      Watrous  v.  Morrison,  139. 

7.  Survey,  When  Controls. — In  the  sale  of  lands  in  sections,  or  subdivi- 

sions thereof,  including  lots,  according  to  the  government  survey,  the 
survey  as  actually  made  controls,  if  the  monuments,  corners,  or  lines 
actually  established  can  be  located  or  proved.  Courses  and  distances, 
yield  to  such  corners  and  lines.      Watrous  v.  Morrison,  139. 

8.  Ancient    Flats    and    Sukvkys. — Monuments  set  at  the   time  of    aot 

original  survey  on  the  ground,  and  named  or  referred  to  in  the  plat, 
are  the  best  evidence  of  the  true  line.  If  there  are  none  such,  then  > 
stakes  set  by  the  surveyor  to  indicate  corners  of  lots  or  blocks,  or  th» 
lines  of  streets,  at  the  time,  or  soon  thereafter,  are  the  next  best  eTi-^ 
dence.  A  building  or  fence  constructed  according  to  such  stakes,  while 
they  were  present,  becomes  a  monument  after  such  stakes  have  been 
removed  or  disappeared,  and  the  next  best  evidence  of  the  true  line.  A 
resurvey  that  changes  lines  and  distances,  and  purports  to  correct  inac-^ 
curacies  or  mistakes  in  the  old  plat,  is  not  competent  for  that  purpose.^ 
Racine  v.  Emerson,  819. 

9.  Ancibnt     Plats    and    Sdbvets— Evidence. — In    a  case  of    disputed! 

boundary,  the  testimony  or  acts  of  the  surveyor  who  originally  estab- 
lished it,  and  who  pointed  out  the  stakes  set  by  himself  to  mark  the 
lines  after  many  years,  accompanied  by  continued  use  and  occupation 
in  recognition  of  such  lines,  is  not  only  proper,  but  strong  evidence  that 
such  were  the  true  lines,  and  is  better  evidence  than  a  new  survey 
'  made  more  than  forty  years  afterwards,  which  changes  such  lines.  Ro' 
eine  v.  Ehnerson,  819. 

10.  Ancient  Plats  and  SasvETS.— The  lines  of  streets  and  lots,  as  e*tab> 
lished  by  a  city  plat  built  upon  and  acquiesced  in  for  more  than  forty 
years,  cannot  be  destroyed  or  disturbed  by  a  subsequent  city  sur- 
vey made  from  the  original  monuments  apportioning  the  blocks  and 
streets  after  the  first  street  it  surveyed,  and  changing  the  line*  of  tha 
street  accordingly.     Racine  v.  Ehnerson,  819. 

See  Adverse  PoasESdiuN,  4,  5;  EjEcrrMSHT,  2,  3, 

BUILDING  CONTRACTS. 
OoNSTRUCnow. — When  a  buildmg  contract  provides  that  final  payment 
thereunder  is  to  be  made  on  the  contractor's  furnishing  satiatactory  evi- 
dence that  no  liens  or  unsatisfied  claims  exist  on  the  work,  the  fact  that/ 
DO  claims  have  been  tiled  against  it  within  one  year  atter  tiling  such 
▲JL  ax  Ksr.,  Vou  XXXlX-60 
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contract   affords    the   reqaired   evidence.      Monmoutk    Park    Atam.   w, 
WaiUs  Iron  Works,  626. 

See  EviDBNCK,  10. 

BURDEJf  OF  PROOF. 
See  Banks,  8;  Dbbds,  3;  Wh^ls,  S;  3. 

BURGLARY. 
JvDomirT,  Whb!T  Erronrous,  Bdt  Not  Void. — An  indictment  charging 
bor^lary  in  the  first  degree  also  includes  burglary  in  the  second  degree, 
and  although  it  is  erroneous  for  the  court  to  receive  a  verdict  finding 
the  accused  guilty,  as  charged,  without  specifying  the  degree,  and  then 
sentence  him  to  imprisonment  only  autliorized  in  case  of  conviction  for 
the  highest  degree,  yet  the  judgment  is  not  void.     In  re  Black,  331. 

CARRIERS. 

1.  CoNDinoifs  xs  TiCKBT. — One  accepting  a  ticket  from  a  carrier  ia  bonnd 
by  the  conditions  therein,  though  she  did  not  and  could  not  read  it. 
It  is  her  duty  to  ascertain  its  contents  if  she  cares  to  know  her  rights. 
O' Regan  v.  Cumrd  S.  S.  Co.,  484. 

t.  A  CoNTKACT  SPKCirriNO  That  thb  Valub  o»  Propertt  Dobs  Not 
ExcKKD  A  Sum  Nambd,  and  that  in  the  event  of  its  loss  through 
the  negligence  of  a  carrier  the  liability  should  be  limited  to  such  sum, 
if  fairly  and  honestly  maile  as  a  basis  of  the  carrier's  charges  and 
responbility,  is  a  just  and  reasonable  mode  of  securing  the  due  proportion 
between  the  amount  for  which  the  carrier  may  be  responsible  and  the 
freight  he  receives,  and  of  protecting  him  against  extravagant  and  fanci- 
fnl  valuations,  and  is,  therefore,  valid.  Alair  v.  Northern  Pac.  R.  R. 
Co.,  588. 

1.  Ck)j»yLiCT  OF  Laws — Contract  With  Common  Carribr,Whbrb  Debmbd 
To  Bb  Madb,  and  bt  What  Laws  Govrknbd. — If,  in  consideration  of 
a  sum  paid,  a  receipt  is  given  in  Massachusetts  stating  that  it  is  for  the 
steerage  passage  of  a  person  named  in  the  receipt,  by  any  steamer  of  a 
line  in  which  there  may  be  room  for  transportation  on  this  ticket  from 
Qoeenstown  to  Boston,  that  to  secure  passage,  a  notice  of  intention  to 
embark  must  be  given,  and  that,  if  the  passenger  should  decline  coming, 
the  money  will  be  returned,  less  commissions,  and  if  the  intended  pas- 
senger gives  notice  of  her  intention  to  embark,  and,  before  taking  passage, 
surrenders  the  paper  given  in  Massachusetts,  and  receives  in  place 
thereof  a  passenger's  contract  ticket  stating  the  name  of  the  vessel,  the 
port  of  destination,  the  date  of  sailing,  and  giving  the  full  details  of 
the  contract,  including  certain  conditions  exempting  the  carrier  from 
liability  for  injuries,  though  received  by  the  passenger  from  its  negli- 
gence,  this  last  ticket  takes  the  place  of  the  prior  papers,  and  becomes 
tbs  contract  between  the  passenger  and  the  carrier,  and  if  the  condi- 
tions  of  exemption  from  liability  are  valid  in  the  place  where  the  ticket 
was  issued,  then  the  passenger  cannot  recover  for  negligence,  though 
SQoh  conditions  were  invalid  by  the  law  of  the  state  where  the  money 
was  paid  and  the  original  receipt  therefor  given.  0' Regan  ▼.  Gunard 
S.  S.  Co.,  484. 

C  Conflict  OP  Laws. — A  Stipci.ation  Relieving  a  Carrif.r  From  Lia- 
bility FOR  Nbuliobnck,  though  against  the  policy  of  our  law,  is  uot 
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immoni  or  Hlegal,  arkA,  If  ralid  in  another  conntry  where  it  waa  mad«^ 
Vfll  b«  taforMd  bj  oor  conrts.    O' Regan  v.  Cunard  S.  8.  Co.,  48i. 
See  Railroads,  13-19. 

CERTIFICATES  OF  DEPOSIT. 
8««  Banks,  1-3;  Etidbkcx,  ?• 

CERTIORARI. 
L  ChntnoiiAKi  Lns  to  Rbtiiw  thb  Procbbdings  or  ths  Comtoir  Covhcil 
ov  ▲  Cnrr  in  remoying  a  member  of  the  board  of  fire  oommiaaioaera 
where  aaoh  removal  la  authorized  to  be  made  for  anffioient  oaaae,  and 
after  charges  have  been  preferred  and  a  hearing  given  to  the  aecuaed 
officer.     State  x.  Dulutli,  595. 

t.   On   ClBTIORARI  THB  COCRT   WiLL  CONSIDER   THB   EtIDBNOB,  not  fOT  th« 

pnrpoae  of  weighing  conflicting  testimony  to  ascertain  the  preponder- 
aaoe,  bat  merely  to  ascertain  whether  there  was  any  evidence  at  all  to 
■natain  tha  deoiaion  of  the  inferior  tribunal.     State  v.  Duluth,  59S. 

CHARTER. 
See  Municipal  Corporations,  2,  3. 

CHATTEL  MORTGAGES. 
Bee  FiXTDRBS,  4;  Libns,  2;  Patmbnt,  S. 

CHECKS. 
See  Tbndbr. 

COLLATERAL  ATTACK. 
See  Aiwipnos,  16;  Evidbnob,  II;  Executors  axd  ADimrmBATau,  tf 

Infants,  1-4. 

COLLATERAL  SECURITY. 
Bee'  Biavx%  9;  Niootiablb  Instrumbnts,  8:  Puuxi^  1,  1. 

COLLISIONS. 
Bee  Railroads,  25. 

OOMBINATIONa 
Bee  Conspiracy;  Monopolih,  L 

COMMERCE. 
Bee  Intbrstatb  ComnBoa 

COMMISSIONERa 
See  Partition,  IQl 

COMMON  COUNCIL. 
See  Cbrtiurari,  1. 

COMMON  LAW. 
8«e  OoNrLicr  of  Laws;  Dedication;  Libni,   1;  Sbtotf,  L 
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COMPLAINT.  '       ' 

See  Plbadimq,  I,  2. 

COMPOUNDING  FELONY. 
1.  Ehbbzzlbmbnt — Right  to  Rbckivb  Mohbt  in  Payment  for. — A  mas- 
ter has  the  right  to  receive  money  from  his  servant  or  from  the  wife  of 
the  latter,  or  from  a  third  person,  in  payment  for  money  embezzled  by 
such  servant,  so  long  as  the  master  does  not  promise,  either  expressly 
or  by  implication,  not  to  prosecute  for  the  crime.  Miller  ▼.  Minor  Lum^ 
her  Co.,  524. 
8.  CoMi-ouNDiNQ  Fblont — VoiD  NoTE. — An  agreement  to  stifle  a  criminal 
prosecution,  or  to  withhold  proof  therein,  so  as  to  obstruct  the  courtse 
of  public  justice,  or  to  conceal  a  felony,  is  absolutely  void,  and  no 
recovery  can  be  had  upon  a  aote  given  in  consideration  thereof.  Friend 
▼.  Miller,  340. 

CONDEMNATION. 
See  Ehiment  Domaht.  .it.;. 

CONFLICT  OF  LAWS. 

It  A  Cause  or  Actiok  Arises  in  One  Stats  oader  the  common  law  aa 
there  understood  and  administered,  it  may  be  enforced  in  another 
•tate  though  it  does  not  constilitite  a  cause  of  action  by  the  law  of 
the  latter  state^  where  the  variance  in  the  law«.  of  the  states  does 
not  amount  to  a  fundamental  difference  of  policy.  Hence,  if  personal 
injuries  sustained  in  another  state,  and  for  which  the  plainti£F  seeks  to 
recover  in  this  state,  were  suff'er^'d  under  circumstances  such  that  in 
this  state  they  would  be  attributed  to  the  negligence  of  a  fellow-servant, 
and  recovery  against  the  common  employer  denied,  recovery  therefor 
may  be  had  in  this  state  if  by  the  law,  as  understood  in  the  state  where 
the  injuries  were  so  received,  they  are  not  attributed' to  the  negligence 
of  the  fellow-servant,  but  are  regarded  as  the  result  of  a  wrong  for 
which  the  master  is  answerable.      Walsh  r.New  York  etc.  Ry.  Co.,  514. 

8m  AasiaNMENT  tob  the  Benefit  or  Creditors;  Carribbs,^  3,  4;  Insub* 
Asci;  2;  3;  Marriaob  and  DiTorob,  9, 

CONGRESS. 
See  Public  Lands,  2. 

CONSIDERATION. 

8m  CovfKAOia,  2;  3^  8;  Nbootiablb  Instruments,  8-5;  Spxoivio  Pkbvobm- 

ancb,  0. 

CONSOLIDATION. 
Soe  Cobfobatioms,  8;  Railroad^  I,  2. 

CONSPIRACY. 
L  Uin-Awrn.  Combination — What  Constitutbs.— An  act  lawful  tn  an 
individual  can  be  the  subject  of  civil  conspiracy  when  done  in  con- 
cert only  when  there  is  a  direct  intention  that  injury  shall  result  from 
it,  or  when  the  object  ia  to  benefit  the  couspirators  to  the  prejudice 
of  the  public  or  the  oppression  of  individuals,  and.  when  auch  luejuiiice 
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or  oppression  is  the  mtural  aad  necessary  oonseqoence.  OoU  r.  Mur* 
phy,  686. 

2.  AoRERMKNTS  OR  COMBINATIONS  Ari  Not  Unlawtul  SO  as  to  oonstitnte 
conspiracies  unless  they  are  for  acts  or  omissions,  whether  as  euds  or 
means,  which  would  be  unlawful  apart  from  agreement.  Cote  v.  Mur- 
phy, 686. 

8.  Intkrferencb  With  thb  Free  Exercise  of  Another's  Trade  ob 
Occupation  or  means  of  livelihood  by  fraud  or  force,  such  as  preventing- 
people,  by  threats  or  intimidation,  from  trading  with  or  continuing  him 
in  their  employment  is  an  actionable  wrong.  Lucke  v.  Clothing  Cutter$* 
etc.  Assembly,  421. 

4.  Combination  of  Emploters  to  Resist  Advance  in  Wages.— When 

workmen  engaged  in  building  trades  lawfully  combine  to  artificially 
advance  wages  by  reducing  the  hours  of  labor,  and  associations  of 
employers  in  such  trades  combine  and  agree  not  to  sell  materials  to 
contractors  who  concede  to  the  demands  of  the  workmen,  and  to  induce 
other  dealers  by  all  lawful  means  not  to  furnish  such  materials,  such 
associations  are  not  liable  in  damages  for  conspiracy  to  one  who  aids  the 
striking  workmen  by  selling  materials  to  them  and  to  other  contractors, 
and  who,  by  reason  of  the  combination  of  such  associations,  is  not  abls 
to  procure  all  the  materials  he  can  dispose  of.  The  fact  that  such  aHso 
ciations  inform  dealers  that  they  will  not  buy  from  them  if  they  furnish 
materials  to  any  one  who  is  aiding  such  workmen  is  not  such  coercion 
or  threat  as  renders  their  combination  a  conspiracy.  Cote  v.  Murphy, 
686. 

6.  Combination  of  Employers  not  to  force  down  the  price  of  labor,  but 
to  resist,  by  all  lawful  means,  a  combination  of  employees  to  artificially 
advance  wages  by  reducing  the  hours  of  labor  is  not  a  cousi-iiaoy. 
CoU  v.  Murphy,  686. 

8.  A  Combination  of  Dealers  containing  no  elements  of  an  intent  to 
restrain  trade  for  the  purpose  of  greed  or  profit,  or  of  malice,  is  itot  an 
unlawful  conspiracy.     Cote  v.  Murphy,  686. 

CONSTRUCTION. 
See  Contracts,  1;  Statutes,  1,  2.. 

CONTRACT. 

1.  Constbdotion. — A  written  contract  should  be  construed  according  to  the 
obvious  intention  of  the  parties,  notwithstanding  clerical  errors  or 
omissions  therein  which  can  be  corrected  by  perusing  the  whole  in- 
strument.    Monmouth  Park  Assn.  v.  Wallu  Iron  Works,  626. 

Si  Consideration. — Moral  Obligation  to  pay  money  or  perform  a  duty  is 
a  good  consideration  for  a  subsequent  express  promise  to  do  so,  even  if 
there  was  originally  uo  k^al  obligation  to  perform.  Ferguson  v.  Jiar* 
Tie,  731. 

5.  A  Contract  With  a  Water  Company  Is  Not  WrrHocr  Consideration, 

IF  It  is  for  the  payment  of  a  certain  sum  on  the  extension  of  the  water 
system  to  a  specified  locality,  and  such  extension  is  made  in  conse< 
quence  of  the  contract;  nor  is  the  contract  remdered  void  by  the  fact 
that  the  munici|-ality,  ad  well  as  private  persons,  also  paid  the  water 
company  for  water  furnished  by  it  to  the  same  locality.  Muscatin» 
it'aitr  Co.  V.  Muscatine  Lumber  Co.,  284. 
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4,  Wakt  of  McTUALmr  In  a  contract  is  no  defenw  to  aa  aotloB  {hereon. 
If  It  was  in  the  nature  of  a  continaing  oflfer  which  the  other  eoatraoi' 
ing  party  has  accepted,  and  he  has  performed  every  thing  which  the  con* 
tract  left  him  the  option  of  performing.  Muscatitu  Water  Co,  r,  Mwh- 
CcUiM  Lumber  Co.,  284. 

lb  A  CoNTBAOT  Nbed  Not  Bb  Sionsd  bt  Both  Partus. — It  is  snflScient 
that  it  is  signed  by  one,  and  accepted  and  performed  by  the  other. 
Muscatine  Water  Co.  v.  Muscatine  Lumber  Co.,  284. 

C  OoNTRAOT  Fob  Bbnkfit  of  Thibd  Person — Peivitt— Novatiow.— An 
agreement  between  father  and  son,  to  which  a  daughter  is  a  stranger, 
that  in  consideration  of  the  revocation  by  the  father  of  his  will  in  favor 
of  such  daughter,  and  the  devise  of  the  same  property  to  such  son,  the 
latter  is  to  pay  her  a  certain  sum  monthly,  so  long  as  she  shall  live,  oan« 
not  be  enforced  by  her  in  an  action  at  law.  Such  agreement  cannot  be 
•nforoed  on  the  law  side  of  the  court,  either  on  the  ground  of  novation 
or  as  a  trust.     Linneman  v.  Morose,  528. 

T.  Contract  Fob  Benefit  of  Third  Person — Privitt. — A  promise  made 
by  one  person  to  another  for  the  benefit  of  a  third,  who  is  a  stranger  to 
the  consideration,  cannot  be  enforced  by  the  latter.  Linnemcm  v.  Mo- 
roae,  628. 

t.  Contraot  For  thb  Benefit  or  a  Third  Fersoiv,  Whbn  Void. — ^If,  in  • 
contract  between  two  persons,  one  promised  the  other  to  do  some  thing 
for  the  benefit  of  a  third  person,  and  the  promise  has  no  relation  to  the 
thing  to  be  done,  nor  to  the  stranger  to  be  benefited,  he  cannot,  by 
action,  enforce  such  promise.  When  there  is  nothing  but  a  promise,  no 
consideration  from  the  stranger,  and  no  duty  or  obligation  to  him  on 
the  part  of  the  promisee,  he  cannot  sue  upon  it.     Jefferson  v.  Asch,  618. 

t.  Contract  in  Restraint  of  Trade.  — A  contract  made  by  a  vendor  on  sen. 
ing  his  business  to  a  corporation  that  he  will  not  engage  in  the  business 
of  manufacturing  or  selling  tire  alarm  and  police  telegraph  machines 
and  apparatus,  nor  enter  into  competition  with  such  corporation,  either 
directly  or  indirectly,  for  the  period  of  ten  years,  is  illegal  and  void  a« 
being  in  restraint  of  trade,  and  not  limited  as  to  place,  and  as  mani> 
festing  a  purpose  to  prevent  the  manufacture  and  sale  by  the  vendor  of 
any  instruments  which  would  serve  the  same  purpose  as  those  made 
and  sold  by  the  corporation,  and  thus  enable  it  more  completely  to  con* 
trol  the  market.     Oamewell  Fire  Alarm  etc  Co.  v.  Crane,  458. 

10.  A  Demand  For  the  Performance  of  a  Contract  Is  Not  Necessary  to 
support  an  action  to  recover  damages  for  its  nonperformance,  if  the  con* 
tractor  from  whom  the  performance  was  due  upon  demand  had  made  an 
assignment  for  the  benefit  of  creditors,  and  thereby  disabled  himself 
from  performing  his  obligation.     Layboum  v.  Seymour,  579. 

11.  The  Rescission  of  a  Contract  Is  Justified  by  the  refusal  of  the  other 
contractor  to  perform  one  of  its  essential  terms,  as  where,  upon  con* 
tracting  to  pay  weekly  for  goods  delivered  to  him  under  the  contract, 
he  neglects,  after  notice,  to  make  such  payments.  McOrath  v.  Oegner, 
415. 

See  Actions;  Building  Coniracts;  Carribrs,  2,  3;  Cobporationb,  4; 
Damages,  1,  4,  6,  7;  Husband  and  Wife,  9,  10;  Sales;  Spbcifio  Pkk* 
forhancs. 

CONTRIBUTION. 
See  Insurance,  20,  21. 
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CONTRIBUTORY  NEGLIGENCB. 
See  Railroads,  19. 

CONVERSION. 
See  f  LKDGK,  1,  2:  TroTer. 

CORPORATIONS. 

L  SuBSOBiPTioii  TO  Stock.— A  Tendeb  to  a  SuBsoRiBta  or  ths  Stock 
for  which  he  has  subscribed  is  not  a  condition  precedent  to  the  main« 
tenance  of  an  action  to  recover  the  amount  of  his  snbseription.  fFe&t 
▼.  Baltimore  etc  Ry.  Co.,  396. 

I.  SuBSOBiPTioM  TO  Stook — STATUTE  OF  FftAUDa. — A  Subscription  for  stock 
in  a  corporation  is  not  a  contract  for  the  sale  of  goods,  wares,  or  mer> 
chandise,  and  is  not  within  the  statute  of  frauds.  Webb  r.  Baltimore  etc 
By.  Co.,  396. 

t.  80BSORIPTIOK  FoK  Stock  ih  A  RAILWAY  Whkn  Complstsd  to  »  point 
designated  becomes  final  upon  the  performance  of  the  condition,  and 
is  then. enforceable.  No  further  subscription  or  other  aot  is  essential  to 
convert  or  change  the  original  subscription  into  an  unconditional  and 
absolute  subscription.      Welb  v.  Baltimore  etc.  By.  Co.,  396. 

4.  A  Corporate  Seal  Is  Not  Essential  to  the  validity  of  a  corporate  oon> 
tract.    Mtuicatine  Water  Co.  v.  Muaeaiine  Lumber  Co.,  284. 

6.  Corporate  Wrongs— Ultra  Vires. — It  is  no  defease  to  an  action  of 

tort  to  show  that  a  corporation  is  not  authorized  by  its  charter  to  do 
wrong.  If  the  corporation,  by  its  officers  or  agents,  unlawfully  injures  a 
person,  whether  intentionally  or  negligently,  it  cannot  escape  responsi* 
bility  on  the  ground  that  its  act  is  ultra  virea.  Nimt  v.  Mount  Hermom 
etc  School,  467. 
&  Ultra  Vires. — If  an  educational  corporation,  not  authorized  by  its  char- 
ter so  to  do,  undertakes  to  run  a  public  ferry,  and  while  running  it 
accepts  a  passenger  for  hire,  it  is  answerable  to  him  in  an  action  of 
tort  for  a  neglect  of  its  duty  in  the  management  of  such  ferry,  by  whick 
he  was  injured.     Nims  v.  Mount  Hermon  etc  School,  467. 

7.  Btidence  Sctficient  to  Show  Engagino  in  Unauthorized  Businese. 

If  an  educational  corporation  does  not  take  any  vote  in  regard  to  a 
ferry,  nor  take  out  any  license  to  operate  it,  but  there  is  a  bond  filed 
conditioned  that  it  will  perform  the  duties  of  ferrymen,  purporting  to 
be  executed  in  its  belialf  by  a  person  named  as  its  superintendent; 
and  a  ferry  was  operated  under  the  direction  of  a  student,  who  was 
also  a  trustee  of  the  corporation,  and  receipts  were  turned  over  to  it* 
treasurer,  and  the  person  employed  on  the  boat  was  paid  by  the  paymas- 
ter of  the  corporation  out  of  its  funds,  and  another  ferryboat  was  paid 
for  by  the  same  paymaster  out  of  the  same  funds,  and  for  six  month* 
such  paymaster  rendered  monthly  accounts  to  the  treasurer  of  the  cor- 
poration showing  monthly  receipts  and  expenditures  on  account  of  the 
ferry,  these  facts  are  sufBcient  to  establish  a  ratification  on  the  part  of 
the  corporation  of  the  maintenance  and  operation  of  the  ferry,  and  to 
render  it  answerable  to  any  person  received  as  a  pnssenger  thereon  for 
hire,  and  injured  by  negligence  in  the  management  of  the  ferry.  Nim$ 
V.  Mount  Hermon  etc.  School,  407. 
t.  Con.solidation— Liability  ok  Nkw  Corporation. — When  one  corpora- 
tion  goes   entirely  out   of   existence,   by  boiug    incorporated   into  au-^ 
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other  nnder  a  new  name,  withont  any  arrangement  or  agreement  made 
respecting  the  property  and  liabilities  of  the  corporation  which  ceases 
to  exist,  the  corporation  into  which  it  is  merged  succeeds  to  all  its  prop- 
erty,  and  is  answerable  for  all  its  liabilities.  In  such  case  the  debts  of 
the  old  corporation  become,  by  implication,  the  obligations  of  the  new 
corporation.     Berry  r,  Kansas  City  etc.  R.  R.  Co.,  381. 

%    A  CORPORATTION  CANNOT  Be  DISSOLVED  BT  A  CoURT  OF  EqPITY  Unless  tho 

power  to  declare  such  dissolution  has  been  conferred  by  statute.  Matom 
▼.  Supreme  Court  etc,  433. 

See  EviDBNOB,  5;  Limitations  or  Actions,  1;  Rbceitbbs. 

COSTS. 
See  Neootiablb  Instruments,  7. 

COTENANCY. 

1.  Fartnxrship  -^  Pbzsumftion.  —  Tenants  io  common,  engaged  in  th« 
improvement  or  development  of  the  common  property,  are  presumed, 
in  the  absence  of  proof  of  a  contract  of  partnership,  to  hold  the 
same  relation  to  each  other  during  such  improvement  or  development 
as  before  it  began.  As  to  third  persons,  they  may  subject  themselves 
to  liability  as  partners  by  a  course  of  dealings,  or  by  their  acts  and 
declarations,  but,  as  to  each  other,  their  relation  depends  on  their  title, 
until,  by  their  agreement  with  each  other,  they  change  it.  Butler  Sav, 
Bank  v.  0$hoime,  665. 

S.  Partnership — Pres0mption.— Cotenants  may  form  a  partnership  for 
the  purpose  of  operating  the  common  property  if  they  so  agree;  but 
in  the  absence  of  an  agreement  they  are  presumed  to  deal  with  each 
other,  and  the  common  property,  as  part  owners,  holding  as  cotenants, 
and  liable  to  each  other  in  accouut  render  or  in  equity,  as  the  c«se 
may  require.     Butler  Sav.  Bank  v.  Osborne,  665. 

^  Development  of  Common  Property. — Cotenants  who  agree  to  carry 
on  mining  or  other  operations  on  their  lands,  each  contributing  towards 
the  expenses  in  proportion  to  his  respective  interest  or  estate  in  the 
land,  are  considered,  with  respect  both  to  themselves  and  third  per« 
sons,  as  the  ordinary  owners  of  land  working  their  respective  shares, 
responsible  only  for  their  own  acts,  subject  to  no  laws  of  partnership, 
and  possessing  distinct  rights  in  the  property.  Butler  Sav.  Bank  v. 
Otbome,  666. 

'^  Purchase  of  Outstandino  Title. — A  conveyance  to  one  of  several 
cotenants,  or  a  deed  to  one  of  two  devisees  of  the  same  laud,  inures 
to  the  benefit  of  all  who  come  in  under  the  same  title,  and  are  holding 
jointly  or  in  common.     Tanney  v.  Tanney,  678. 

4L  Purchase  of  Oittstandino  Title. — As  between  persons  having  a  joint 
or  common  interest  in  an  estate,  one  of  them  cannot  purchase  anencum* 
brance  or  outstanding  title,  and  set  it  up  against  the  others  for  the 
purpose  of  depriving  them  of  their  interest.      Tanney  v.  Tanney,  678. 

#,  Purchase  at  Tax  Sale  of  the  common  property  by  one  coteuant  in 
the  name  of  a  third  person  inures  to  the  benefit  of  all  the  cotenants, 
and  all  that  the  purchaser  can  demand  from  them  is  contribution  to 
the  expense  by  which  the  common  property  has  been  relieved  from 
embarrassment.     Tauue^  v.  Tanney,  67S. 
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7.  Ppkchasb   at  Tax  Sai*— ^Estoppel. — Cotenants  who  accept  the  pro- 

ceeds of  a  tax  aale  of  the  common  property  without  knowledge  that 
the  estate  has  been  purchased  at  such  sale  by  their  coi;enant,  and 
without  any  thing  to  excite  suspicion  or  stimulate  inquiry,  are  not 
estoDped  from  avoiding  the  deed  to  the  purchaser.  In  such  case  they 
need  not  make  inquiry  before  accepting  the  money.  Tanney  v.  Tanney, 
678. 

8.  PuKCHASBR  AT  Tax   Sale — RESULTING  Trust — LIMITATIONS. — A  pur- 

chase of  the  common  property  by  one  cotenaut  at  tax  sale  does  not 
create  a  resulting  trust,  so  as  to  prevent  the  other  cotenants  from  main- 
taining ejectment  after  the  expiration  of  the  time  named,  in  a  statute 
providing  that  "  no  right  of  entry  shall  accrue,  or  action  be  maintained, 
to  enforce  any  implied  or  resulting  trust  as  to  realty,  but  within  five 
years  after  such  trust  accrued.     Tanney  v.  Tanney,  678. 

9.  CoNVKTANCE  OF  TiMBER—  PARTITION. — Wlieu  part  of  the  owners  of  an 

undivided  tract  of  timbered  land  convey  their  interest  in  the  timber  to 
a  stranger,  and  subsequently  join  with  the  remaining  owner  in  a  deed 
in  fee  of  the  whole  tract  to  a  third  person,  without  reservation,  of  the 
timber,  and  with  notice  to  such  grantee  of  its  sale  and  conveyance,  the 
rendee  of  such  timber  is  substituted  to  the  rights  of  his  grantors,  and 
may  compel  partition  of  the  timber  and  land  as  a  whole,  notwithstand- 
ing the  merger  of  the  title,  and  may  enforce  his  right  to  cut  and  remove 
the  timber  pursuant  to  the  terms  and  conditions  of  his  deed.  Met  ▼. 
Benedict,  543. 

10.  CoTEN ant's  Liability  Fob  Rent. — If  a  Cotenant  Leabuthb  Commow 
Pkopertt  at  an  agreed  rent,  and  remains  in  exclusive  possession  thereof 
after  the  term  for  which  his  cotenant's  share  was  let  to  him,  he  will  be 
held  to  be  in  in  his  character  as  a  tenant,  and  therefore  to  be  liable  for 
rent.     O'Connor  v.  Delaney,  601. 

See  Partition;  Partnership,  3.  ' 

COUNCIL. 
See  Municipal  Corporations,  4-9. 

COUNTERCLAIM. 
See  Pa£TITION,  8. 

COUNTIES. 
See  High  WATS,  2. 

COURSES  AND  DISTANCEa 
See  Boundaries,  7. 

COURTS. 

L  JuDOMEim — AmNDMBNT  OF.— A  court  of  record  may.  In  eriminal  omm^ 
at  the  same  term  of  court  in  which  tlie  conviction  is  had,  and  before  ez»> 
«iiiliaB  of  any  part  of  the  seutenoe,  change  at  amend  ths  latter  in  form  or 
aobatanoe.     In  re  Black,  231. 

1.  PowBB  TO  CoRKCcr  Rkoorda. — Court*  of  recard  hare  the  power  in 
criminal,  m  well  as  civil,  oases,  to  correct  clerical  errors  existing  in 
ibe  record  of  a  previous  term,  if  the  clerk  has  failed  or  omitted  to  cor- 
reotly  record  a  ^dgiuent  in  fact  rendered,  and  enough  appears  iu  other 


954  Index. 

parts  of  the  record  or  ofBcial  memoranda  entered  at  the  time  of  the 
proceeding  of  the  court  to  clearly  show  that  snoh  mistake  baa  been 
made.  In  re  Black,  331. 
%.  TsBMS  OF — FowEB  OF  Clerk  TO  Adjoubn. — The  failure  of  a  judge 
to  attend  and  open  hia  court  uj)on  the  day  appointed  by  law  for  the 
beginning;  of  tfte  term  operates  to  lapse  and  end  that  term,  and  no  fur- 
ther session  of  the  court  can  be  held  Hntil  the  next  regular  term,  or  until 
a  special  term  is  legally  called.  In  such  case  the  clerk  of  the  court  can* 
not,  ia  the  absence  of  statutory  power,  adjourn  the  court  from  day  to 
day,  or  until  a  future  day,  aud  the  arrival  of  the  judge  for  the  com* 
menoement  of  the  term.    In  re  Terrill,  327 

See  Adoption;  JcRiSDicrrioK;  Peocbss. 

COVENANTS. 
See  Deeds,  8,  10. 

CREDITOR'S  SUIT. 

1.  Thb  Natubb,  Pitbposb,  and  Scx)PB  of  a  creditor's  bill  is  merely  to  bring 

into  exercise  the  equitable  powers  of  the  court  to  enforce  the  satisfac< 
tion  of  a  judgment  by  means  of  an  equitable  execution,  because  execu* 
tion  at  law  cannot  be  had.     Pieratoffv.  Jorges,  881. 

2,  RiOHT  TO  Maintain. — When  a  judgment  debtor  has  fraudulently  trans* 

ferred  personal  property,  aud  the  fraudulent  transferee  has  collected 
and  appropriated  to  his  own  use  money  from  the  sale  of  part  of  such 
property,  the  judgment  creditor  may,  after  the  return  of  an  execution 
unsatisfied,  maintain  a  creditor's  bill  in  equity,  though  part  of  such  prop« 
erty  is  yet  in  the  possession  of  the  fraudulent  vendee,  and  might  be 
levied  upon.     Pierstoffy.  Jorges,  881. 

t.  Attack  on  Fbaodolent  Conveyance. — In  a  suit  by  creditor's  bill  to 
collect  a  judgment  recovered  by  a  mother  in  bastardy  proceedings  against 
the  father  of  her  child,  she  may  attack  conveyances,  made  by  him  prior 
to  the  recovery  of  such  judgment,  on  the  ground  that  they  were  made 
to  hinder,  delay,  and  defraud  her  in  the  collection  of  any  j  udgment  which 
she  might  recover.     Pierstoffy.  Jorges,  881. 

4.  Cbbditor's  Bill  to  Collect  Bastardt  Judgment. — A  creditor's  bill  may 
be  maintained  in  equity  to  collect  a  judgment  recovered  by  a  plaintiff 
in  bastardy  proceedings  against  the  father  of  her  child,  after  she  has 
resorted  to  and  exhausted  the  specific  remedy  given  by  statute  for  the 
collection  of  such  judgment  without  being  able  to  make  it  available  at 
hLW.—Pierttoff  y.  Jorges,  881. 

CRIMINAL  LAW. 
flee  BoRouiRT;  Cottrts;  Evidence,  1;  Habeas  Corpus,  2;  iNDioncnnri 
JuBiSDionoN,  3;  Labceny;  Railroads,  6,  7;  Trial,  2,  8,  10-12. 

CROPS. 

L  Sbvbrahob.— A  CoHVBYAiroB  OF  Land  either  by  roluntary  deed  or  judi- 
cial sale,  without  reservation,  does  not  pass  the  ripened  erops  then 
on  the  land,  and  a  sale  or  mortgage  of  such  ripened  crops  operates  m  » 
severance  of  them  from  the  land.     First  NaL  Bank  y.  Beegle,  365. 

&  Crops  on  Mobtoaged  Premises — To  Whom  Belong  oh  Foreclosure. — 
The  sale  by  a  mortgagor,  prior  to  a  foreclosure  sale  of  the  mortgaged 
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land,  of  a  ripened  crop  standing  thereon,  passes  the  title  to  the  crop  to 
the  vendee  of  the  mortgagor  as  against  the  mortgagee  or  the  purchaser 
at  Bucb  foreclosure  sale.     First  Nat.  Bank  v.  Beegle,  365. 

DAMAGES. 

1.  Damages  Arb  Psksumed  From  thk  Breach  of  a  Contract,  and  thongb 
no  tubstantial  loss  is  shown,  the  injured  party  is  entitled  to  nominal 
damages.     McGrath  v.  Oegner,  415. 

t.  Principal  and  Agent — Exemplary  Damaoes,— If  any  wantonness  or 
mischief  on  the  part  of  an  agent,  acting  within  the  scope  of  his  employ- 
ment, causes  aa  additional  injury  in  body  or  mind  the  principal  is  lia* 
ble  to  make  compensation  for  the  whole  injury  sufifered.  Lucat  v. 
Michigan  etc.  B.  R.  Co.,  517. 

ti  EIxemplart  Damages. — An  Injprt  Intensified  bt  Malice  or  Willful- 
XB83,  or  the  oppressiveness  or  recklessness  of  the  act,  authorizes  a  recor- 
ery  of  damages  commensurate  with  the  injury  when  these  elements  ar« 
present,  and  as  the  added  injury  in  consequence  of  their  presence  is 
not  always  susceptible  of  proof  the  matter  is  left  to  the  sound  discre* 
tion  of  the  jury,  but  its  attention  should  be  called  to  the  elements  to 
be  considered  in  this  class  of  cases,  and  it  should  be  cautioned  against  act- 
ing upon  improper  motives.     Lucas  v.  Michigan  etc.  B.  B.  Co.,  517. 

4k  Liquidated  Damages. — Stipulations  for  specified  or  liquidated  damages 
on  the  breach  of  a  contract  to  build  within  a  limited  time  are  enforceable. 
Monmouth  Park  Assn.  v.   Wallis  Iron  Works,  626. 

§.  Liquidated  Damages.  — When  damages  sustained  by  the  breaoh  of  a  single 
stipulation  in  a  contract  are  uncertain  in  amount,  and  not  readily  sus- 
ceptible of  proof,  then  if  the  parties  have  expressly  agreed  upon  a  sum 
as  the  measure  of  compensation  for  the  breach,  and  that  sum  is  not 
disproportionate  to  the  presumable  loss,  it  may  be  recovered  as  liqui- 
dated damages.    Monmouth  Park  Assn.  v.  Wallis  Iron  Works,  626. 

6.  LiQCiDATED  Damages  or  Penalty. — If  it  is  doubtful  from  the  whole  agree- 

ment whether  a  sum  named  therein  is  intended  as  a  penalty  or  as  liqui- 
dated damages  it  should  be  construed  m  a  penalty,  because  the  law 
favors  mere  indemnity.  Monmouth  Park  Assn.  v.  Wallit  Iron  Works, 
626. 

7.  When  Liquidatko  and  When  a  Penalty. — In  determining  whether  a 

sum,  which  contracting  parties  have  declared  payable  on  default  in  the 
performance  of  their  contract,  is  to  be  deemed  a  penalty  or  liquidated 
damages  the  agreement  of  the  parties  as  ascertained  from  the  whole 
instrument,  if  fair,  must  control.  If  they  have  provided  for  larger 
damages  than  the  law  permits,  or  have  provided  for  the  same  dam- 
ages on  the  breach  of  any  one  of  several  stipulations,  when  the  loss 
resulting  from  such  breaches  must  clearly  differ  in  amount,  or  have  named 
an  excessive  sum  in  a  case  where  the  real  damages  are  certain  or 
readily  reducible  to  certainty  by  proof  before  a  jury,  or  a  sum  which 
it  would  be  nnconscionable  to  award,  under  any  of  these  conditions  the 
sum  designated  is  deemed  a  penalty.  Monmouth  Park  Assn.  r.  Walli» 
Iron  Works,  628. 
IL  Railroads— Nboligbnck — Evidence  to  Bnhanob  Damages. — In  aa 
action  to  recover  damages  for  personal  injuries  received  through  the 
negligence  of  a  railway  company  plaintiff  may  testify  aa  to  the  uamber 
and  character  of  his  family  if  the  law  of  punitive  damages  is  given  ia 
the  charge  to  the  jury.     Johns  v.  CltarloUe  etc  li.  B.  Co.,  709. 
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D.  Damaoks  Fob  Dkath— Elfmbnts  of— Evidkwos.— While  in  an  action  to 
recover  for  death  the  probable  earnings  of  the  deceased  are  to  be  taken 
into  account  in  fixing  the  damages,  it  is  the  duty  of  the  plaintiff  to  show 
the  earning  power  of  the  deceased,  or  give  such  evidence  in  regard  to 
bis  business,  business  habits,  and  past  earnings,  as  may  afford  some 
basis  from  which  earning  capacity  may  be  fairly  estimated,  and  in  the 
absence  of  such  evidence,  it  is  error  to  charge  the  jury  that  it  may, 
from  the  age,  health,  and  habits  of  the  deceased,  estimate  his  earning 
capacity,  and  the  pecuniary  loss  suffered  by  plaintiff.  McHugh  v. 
SMosaer,  699. 

10.  Damages  For  Death — Measure  or. — The  true  measure  of  damages  for 
wrongful  death  is  the  pecuniary  loss  suffered,  without  any  solatium  for 
mental  suffering  or  grief;  and  the  pecuniary  loss  is  what  the  deceased 
would  probably  have  earned  by  his  labor,  physical  or  intellectual,  in 
bis  business  or  profession,  if  the  injury  that  caused  death  had  not  befallen 
bim,  and  which  would  have  gone  to  support  his  family.  In  fixing  this 
amount  consideration  should  be  given  to  the  age  of  the  deceased,  his 
health,  his  ability  and  disposition  to  labor,  his  habits  of  living,  and  his 
expenditures.     McHughv.  Schlosser,  699. 

11.  Damages — Measure  of. — ^Nominal  damages  are  those  recoverable  when 
legal  right  is  to  be  vindicated  from  an  invasion  that  has  produced  no 
actual  present  loss  of  any  kind.  If  there  has  been  any  actual  loss,  then 
the  damages  must  be  compensatory,  and  for  false  imprisonment,  or  for 
trespass  in  improperly  ejecting  a  passenger  from  a  railroad  train,  such 
damages  inclnde,  in  addition  to  actual  expenses  incurred,  compensation 
for  loss  of  time,  interruption  of  business,  bodily  or  mental  suffering, 
humiliation,  and  injury  to  feelings.  Duggan  v.  Baltimore  etc  R.  B.  Co., 
672. 

12.  Thb  Measure  of  Damages  For  the  Breach  of  a  Contract  to  Sell  and 
deliver  property  is  the  difference  between  the  contract  price  and  the 
market  price  at  the  time  the  delivery  is  to  be  made.  McOrath  v,  Qeg- 
tier,  415. 

See  Libel,  3;  Malicious  Prosbcutjon,  4;  Merqeb.  2;  Nuisamcb,  2;  Bail- 
KOADs,  18;  Tbovee. 

DEATH. 
Bee  Attachmsnt,  4;  Damages,  9,  10;  PASTK&fiSHir,  2. 

DEBTOR  AND  CREDITOR. 
See  F&AUDUi^NT  Convstancss,  1, 

DEBTS. 
8e«  AssiaimBNT  fob  tstv  Krvbtit  of  C^iditoiIi 

DECLARATIONS. 
See  Eyidbmcb,  4. 

DEDICATION. 
1.  Streets.  — A  Dedication  of  Land  to  pal)lic  use  as  a  street  may  be  inferrtd 

from  its  use  as  a  street  for  a  much  shorter  period  than  would  be  required 
to  create  title  by  prescription.     Mason  v.  Sioux  Falls,  802. 
%  Streets. — A  Right  to  the  Use  of  Land  as  a  Street  Mat  B>  Acquirbo 
BT  a  dedicatioQ  by  the  owner,  either  express  or  implied.     In  an  implied 
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common-law  dec^ication,  it  is  necessary  that  there  should  be  an  appro- 
priation of  land  by  the  owner  to  public  use  by  some  act  or  course  of 
conduct  from  which  the  law  will  imply  such  inteut.  Mason  r.  Sioum 
Fall*,  802. 

See  Grants  2. 

DEEDS. 

1.  The  Acknowledgment  ov  a  Deed  bt  a  Grantor  Who  Did  Not  Him> 

SELJT  Sign  It  is  a  sufficient  recognition  and  adoption  of  the  aiguature. 
Letois  V.   Watson,  82. 

2.  Deed  Signed  fob  the  Grantor. — If  the  name  of  the  grantor  is  signed  to 

a  deed  by  another  in  his  presence,  at  his  request,  and  as  and  for  his  act, 
the  deed  is  as  effective  as  if  signed  bj'  himself.     Lewi/>  v.   Watson,  82. 

8.  If  an  Interlineation  in  a  Deed  is  in  the  same  handwriting  as 
the  body,  and  accords  with  the  manifest  object  of  the  deed,  a  fair  pre> 
sumption  is  that  it  was  made  before  the  acknowledgment  of  execution, 
and  the  burden  of  repelling  this  presumption  must  be  assumed  by  the 
person  seeking  to  avoid  the  deed.     Lewis  v.   Watson,  82. 

4.  Record  Copt  as  Evidence.  —  The  reicord  of  a  deed  of  standing 
timber  is  prima  facie  evidence  of  the  sale  of  the  timber  and  of  the  exe- 
cution of  the  instrument.     Mee  v.  Benedict,  543. 

6.  Signature  —  Convetance  of  Standing  Timber. — The  failure  of  a 
grantor  in  a  deed  of  standing  timber  to  affix  a  seal  to  the  instrument 
does  not  render  it  invalid.     Mee  v.  Benedict,  543. 

6.  CoNVETANCB    OF   TiMBER  —  IDENTITY    OF  Lands.  —  A  deed  of  stand- 

ing  timber,  executed  in  another  state,  describing  the  lands  by  section, 
township,  and  range,  so  certified  as  to  entitle  it  to  record,  and  recorded 
in  the  county  in  which  the  grantor  holds  title  to  lands  corresponding 
in  description  to  those  described,in  the. deed,  sufficiently  identifies  the 
lands.     Mee  r.  Benedict,  543. 

7.  CoNVSTANOB  OF  TiMBKB. — Standing   timber    is  an    interest    in  lands 

that  may  be  acquired  by  deed,  and  the  fact  that  the  deed  contains  a 
provision  that  sacb  timber  must  be  removed  within  a  definite  period 
does  not  prevent  the  title  thereto  from  vesting  in  the  grantee.  Mee  v. 
Benedict,  643. 

8.  A  Deed,  Until  Deuverbo,   does  not  take  effect.     Oore  ▼.   Dickinson^ 

67. 

9.  Restraining    Cotenants    in  a  deed  upon  the  right  of    the   grante« 

to  sell  intoxicating  liquors  on  the  premises  are  valid,  upon  the  theory 
that  the  grantor  has  a  right,  in  disposing  of  his  property,  to  prevent 
such  a  use  by  the  grantee  as  may  diminish  the  value  of  the  remaining 
land  or  impair  its  eligibility  for  other  uses.     Jenka  v.  Pawlotoski,  622. 

10.  Restraining  Covenants — Waiver  bt  Grantor. — When  a  grantor 
conveys  one  parcel  of  land,  with  restrictions  in  the  deed  upon  the  right 
of  the  grantee  to  sell  intoxicating  liquors  on  the  premises,  and  after- 
wards conveys  adjoining  land  to  a  third  person  without  such  restrictions, 
he  waives  the  right  to  insist  upon  the  enforcement  of  the  restrictions 
contained  in  the  first  deed,  even  though  they  were  omitted  from  the 
second  deed  by  mistake,  if  no  proceeding  has  been  taken  to  correct  such' 
mistake.     Jenka  r.  Pawlotoski,  522. 

11.  Deed  or  HouK.«rrKAD — Rbpormatiokt  or. — A  son  who  accepts  ■  deed  ef  a 
homestead,  signed  by  hin  father  alone,  by  reusnn  of  erroiifous  advice 
that  such  deed  wonld  accomplish  the  intention  oC  tbe  purue«)  as  cod- 
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tained  in  a  parol  contract,  that  the  son  should  snpport  his  parents  dor* 
ing  their  life,  and  after  their  death  take  the  homestead  in  fee,  is  entitled 
after  his  parents'  death  to  a  reformation  of  the  deed,  as  against  tbs 
grantor's  other  heirs,  so  as  to  convey  the  entire  estate  to  him  iu  f**. 
W/utmore  v.  Uay,  838. 
43e«  Cbofs,  1;  Dc&xss;  Husband  and  Wiric,  7,  8;  MoBTOAon,  L 

DE  FACTO.  , 

Sm  OmoiBS,  1,  3-7;  Pbohibitioii,  Sl 

DEFINITIONS.  i 

^*Daly  given  or  made."    Pierstoffr.  Jorges,  881. 
'•Manager."    Bkkleyr.  Commercial  Bank,  721. 
"Notorious."     Watrout  v.  Morrison,  139. 
"Out  of  the  state."    Larwm  v.  Aultman  etc  Co,,  89S. 
Partnership.     Spaulding  t.  Stubbinga,  888. 
Proximate  cause.     Pennsylvania  Co,  v.  Congdon,  Kh 
Sale.     Fole^  v.  Ftirath,  39. 

DE  JURE. 
8m  OmoBBS,  8,  6,  7. 

DELIVERY. 
See  Dbids,  8;  Exbcutiok,  9, 

DEMURRER. 
See  Plbadino,  8. 

DEPOTS. 
See  Railroads,  20-22. 

DESCENT. 
See  Adoftiov,  14. 

DIRECTING  VERDICT. 
See  Apfbal,  10,  11;  Nbqlioeno^  lOi 

DISSOLUTION.  r ; 

See  CoBTOBATioNS,  9;  Municipal  Cobpobatioiii,  S;  BaoBiriMk 

DOMICILR  , -^ 

1.  Thb  Domicilb  op  Evbbt  Person  at  His  Bibth  Is  thb  Domioilb  of  the      ' 

person  on  whom  he  is  then  legally  dependent,  whether  it  be  at  the  plaoe 
of  the  birth  or  elsewhere.      Van  Matre  v.  Sankey,  196. 

%  Domicilb  op  Oriqin  op  a  Minor  Continubs,  notwithstanding  the  death 
of  bis  parents,  though  the  child  has  been  taken  into  another  state,  unless 
the  domicile  was  changed  by  the  consent  of  the  parents,  or  al  the  last 
surriTing  parent.    Van  Matre  v.  Sankey,  196. 

t.  Thb  Domicilb  op  Origin  in  thb  Cask  op  LEOinicATa  Childrbx  is  the 
domicile  of  the  father,  if  living,  and  if  not,  that  of  the  mother,  and  such 
domicile  continnes,  unless  changed  by  the  parent  daring  infancy,  until 
the  infant  attains  his  majority,  or  perhaps  until,  after  being  emancipated 
by  the  parents,  the  infant  acquires  another.     Van  Matre  r.  Sankey.  196. 
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4.  Air  Intakt  Cankot,  ov  Its  Own  Vounoir,  OnAMVU  In  Dowciuh 
Van  Matrt  t.  Scmhey,  196. 

Sm  Adoftioh,  1& 

DOWER. 

1.  DowBB  Must  Bb  Skt  Oct  st  Mbtbs  akd  Bounds  Whsitbtsb  th«  prop« 
erty  ia  capabi*  of  divisioa.     Sanders  r.  McMillian,  19. 

&  Ah  AssiaMHEMV  or  Dowbr  bt  Mbtbs  and  Bounds  Mat  B>  Dis* 
ruiSBD  With  when,  from  tb*  nature  of  the  hnsband'a  interest  or 
from  the  quality  of  the  thing  itael^  an  auignment  in  that  manner  is 
impracticable.  An  assignment  of  compensation  in  lien  of  dower  may 
then  be  made,  and  such  assignment  should  be  so  made  as  to  yield  to  th« 
widow  one-third  of  the  rents  and  profits  of  the  entire  estate.  8ander$ 
T.  McMiliian,  19. 

t.  Ik  Assionikq  Dowbr  thb  Valub  or  thb  Land  was  by  the  com> 
mon  law  estimated  at  the  time  of  the  assignment,  and  the  widow 
thus  shared  the  benefits  of  improvements  made,  as  well  as  of  other 
enhancements  of  the  value,  and  was  required  to  suffer  loss  resulting 
from  unavoidable  diminution  in  the  value  of  the  lands  intervening 
between  the  death  of  her  husband  and  the  assignment  of  her  dower.  If 
the  deterioration  was  due  to  the  wrongful  act  of  the  heir,  she  was 
entitled  to  an  action  for  her  share,  but  it  did  not  alter  the  manner  of 
the  assignment  of  her  dower.     Sanders  v.  McMillian,  19. 

4k  In  Assiohino  Dower  to  a  Widow  in  Lands  Alibnatbd  bt  Hbk 
Husband  she  must  be  endowed  according  to  the  value  of  the  estate 
at  the  time  of  his  death  regardless  of  any  diminution  or  advance, 
ment  resulting  from  the  acts  of  the  purchaser  or  otherwise,  except  that 
in  Alabama  she  is  not  entitled  to  the  advantage  of  improvements  made 
by  him.  The  dower  will  be  assigned  by  metes  and  bounds  instead  of 
awarding  the  widow  a  compensation  in  money,  though  it  appears  that 
the  lands,  having  been  conveyed  by  her  husband  in  his  lifetime,  subae. 
quently  diminished  in  value  from  the  negligence  of  the  purchaser  not 
keeping  the  property  in  good  repair  and  in  not  renewing  th«  soil  by 
proper  fertilizera.  Sanders  v.  McMillian,  19. 
See  Mbrgbb,  1. 

DRAINAGE, 
is*  Municipal  Corporations,  12. 

DUPLICITY. 
8m  Indiotmbmt;  Larobvt. 

DURESS. 
&ATITICATION. — A  deed  from  a  wife,  secured  through  threats  of  s  orlmtiuJ 
prosecution  against  her  husband  for  embezzlement  from  the  grantea, 
is  not  void,  but  only  voidable,  and  if  she  subsequently  executes  a  quit* 
claim  deed  to  the  same  premises  upon  a  sufficient  consideration,  and 
with  knowledge  that  she  thereby  waives  her  right  to  avoid  the  first 
deed,  she  ratifies  it,  and  is  estopped  from  having  either  or  both  deeds 
set  aside  in  the  event  that  her  husband  is  prosecuted  for  eml>ezzlenients 
discovered  after  the  execution  of  the  second  deed.  Miller  v.  Minor 
Lmabsr  Co.,  524. 

Se«  Landloud  a.nd  Tk.na.nt,  2.  < 
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'    -r*   '■      •■  EJECTMENT.  " 

1.  EviDBNOB.  — A  qnestion  pat  to  party  in  ejectment,  taatffTiag  in  hia  own 
behalf  aa  to  whether  or  not'  he  has  ever  admitted  that  the  land  ia 
dispute  did  not  belong  to  him,  ia  properly  excluded.  Whatever  ia 
the  nature  of  such  an  admission  may  have  passed  between  such  party 
and  any  one  else  is  admissible  to  be  proved  by  either  party  in  the 
proper  way,  and,  whatever  may  be  testified  to  as  having  ao  pasaed,  can 
be  denied  by  either  party,  or  explained  by  him  by  a  statement  of  his 
recollection  of  what,  if  any  thing,  passed;  bnt  hia  opinion  as  to  whether 
it  coDbtituted  an  adioisaion  is  properly  excluded  from  the  jury.  Wat- 
roua  V.  Morrison,  139. 
S.  Evidence  or  Bopwdart.— A  party  in  ejectment  may  teitify  aa  to  hia 
knowledge  of  any  objection  ma>le  by  a  deceased  prior  owner  of  the  op- 
posing party'a  title  to  a  stated  line  as  the  boundary  line  of  the  land 
in  dispute.  Watrou9  v.  Morrison,  139. 
t,  EviOENCS  07  BocMDART  LuTB. — In  ejectment  the  defendant  may  tes- 
tify  as  to  a  conversation  had  with  the  husband  of  the  then  owner  of 
the  land  in  dispute,  in  reference  to  the  boundary  line  thereof,  as  such 
conversation  may  tend  to  show  an  intention  on  the  part  of  the  defend- 
ant to  claim  the  land  as  his  own  up  to  the  line  to  which  he  holda  exclu* 
give  of  any  other  right,  and  independent  of  auch  line  being  the  tme  lia* 
Watnnu  r.  Morrison,  139. 

See  BocTNDARiis,  3;  WrrnEssss,  4 

-   ELECTIONS.  "'' 

1.  Ballots  Deposited  iv  the  Wrono  Box  by  the  mistake  or  frand  of 

the  election  inspectors  are  valid,  and  should  be  counted.  HCaU  v. 
Boran,  826. 

2.  Evidence. — A  package  of  ballots  shown  to  have  been  tampered   with 

after  the  election  is  of  no  value  as  evidence.     State  v.  Horan,  826. 
S«e  OnrioKas,  7;  Qdo  Warranto. 

EMBEZZLEMENT. 
See  CoMPouNDiMO  Felomt;  Duress. 

EMINENT  DOMAIN. 

1.  Leoislature  Has- No  Power  to  Authorize  Takiwo  ot  Private  Prop- 

erty for  a  private  use  without  the  owner's  consent,  even  upon  the 
making  of  just  compensation  therefor.  Wisconsin  Water  Co.  v.  Winans, 
813. 

2.  Public  Use  and  a  legislative  warrant  of   the  necessity  of  the  taking 

must  coexist  as  conditions  precedent  to  the  right  of  condemnation  of 
land  under  the  exercise  of  the  right  of  eminent  domain.  Wiseonstn 
Water  Co.  v.  Winans,  813. 

S.  Public  Use — Who  Determines  What  Is. — Whether  a  particnlar  use 
for  which  land  is  taken  under  the  exercise  of  the  right  of  eminent  do- 
main is  public  or  not,  is  for  the  judiciary  to  determine.  Wisconsin 
Water  Co.  v.    Wi>Km>>,  813. 

i.  Public  Usk — What  Is  Not. — A  corporation  organized  to  construct  and 
m;tintain  water  works  and  connections  for  supplying  a  city  with 
water  cannot  maintain  procee<lin^s  to  condemn  lands  not  within 
the  city  limits  for  the  purpose  of  laying  ita  pipe  lines,  without  proof 
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that  it  has  a  legal  right  to  condemn  land  within  such  city,  or  has  » 
right  to  eonatract  or  maintain  water  works  or  lay  pipes  therein,  or  tb^ 
dispose  of  the  water  conveyed  by  the  pipe  line  to  the  inhabitants  ol' 
•uch  city.  Without  this  proof  no  public  use  is  shown.  Wi8coiiti»% 
Water  Co.  ▼.  Winam,  813. 

See  Lkoislatubs. 

EQUITY. 

1.  Stattti  o»  Fkattds. — An  Aoreembmt  to  Executb  a  Mortoaoi  npoiv 
real  property  may  be  enforced  in  equity  if  the  complainant  has  per* 
formed  his  part  of  the  agreement  by  furnishing  the  money  for  whicb 
•uch  mortgage  was  agreed  to  be  given.     Baker  v.  Baker,  776. 

8.  Mistake. — If  through  mistake,  on  a  sum  being  ascertained  to  be  dua 
from  a  partner  to  a  firm,  of  which  he  is  a  member,  he  gives  his  note  to 
his  copartner  for  the  whole  of  such  amount,  instead  of  for  one-half 
thereof,  equity  will  grant  relief,  and  require  the  repayment  of  any  suntJ 
paid  in  excess  of  that  equitably  due.     Oould  v.  Emerson,  501. 

3.  Remedt  at  Law — Estoppel. — The  mere  fact  that  one  has  a  remedy  at 

law  is  not  enough  to  bar  him  from  proceeding  in  equity,  even  when  th» 
question  is  properly  raised  by  the  pleadings,  unless  such  remedy  is  ai». 
adequate  remedy.     /*/e>><T/f  v.  Jonjes,  881. 

4.  Prescriptive  Title;  When  Will  Be  Aided  in  EquiTt.— One  who  haa . 

held  possession  of  land  under  such  circumstances,  and  for  such  time,  that. 
he  has  thereby  acquired  title  thereto  by  prescription,  may  call  upon  ai 
court  of  equity  to  establish  such  title,  and  to  give  him  evidence  thereof 
by  entbrhig  a  d^cr^e  quieting'  his  title  against  the  person  in  whom  tha 
title  appears  to  be  vested  by  the  record,  if  he  has  at  the  time  no  ade- 
quate lethal  remedy,  but  if  there  is  an  action  pending  against  him  in  a 
court  of  law  wherein  his  title  may  be  put  in  issue  and  established, 
there  is  no  equity  in  his  bill  to  quiet  title,  and' it  will  be  dismissed., 
Normant  v.  Eureka  Co,,  45.  : 

See  Corporations,  9;  Creditor's  Suit;  Estoppbi^  2;  pBAiTDcrLRNT  Con-c^- 
tktaNces;  Negotiable  Instruments,  3;  Plkadino,  3{  Rrcuvbrs;;'. 
SiTorr,  5;  Specitio  Performance. 

ERROR  » 

Sea  Appeal;  Burolakt. 

ESTOPPEL. 

1.  CLAiMura  Under  Common  Source  or  Titlb. — Where  both  paHtas  to  aa> 

action  to  recover  possession  of  real  property  claim  under  a  oommoib 
sourcsof  title  neither  is  in  a  position  to  impeach  it.     Letoity.  Walton,  8i.- 

2.  Plradino. — An  estoppel  inpais,  constituting  the  basis  of  a  right  of  aotion* 

and  gronnd  of  relief,  or  relied  upon  as  a  defense,  mu#t  be  pleade«t  in> 
equity  oases,  but  need  not  be  pleaded  in  actions  at  law.     Dean  v,  Crall, 
671. 
8.  No  Ratitication  ok  Estoppel  Cam  Arirb  when  the  act  set  up  as  sAcb 
was  done  in  entire  isnorance  of  the  material  facte  prompting'  acDion. 
Taiinejf  v.  Tanney.  £16. 
See  Adoption,   10;  Buundartbs.  2;  Cotbnanot,  7t  ExiotmoN,  S^   Jt7l>(»> 
MKMTS,  6.  11.  12,  It. 
AM.  St.  Rsr..  Vou  XXXIX.  -61 
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EVIDENCE. 

4.  EriD«i»OBTHAT  A  Doo  Trained  to  Follow  thb  Tracks  of  a  Hcmah 
Bbimo  was,  within  a  very  short  time  after  a  homicide,  put  npon  the 
faacks  of  a  person  to  whom  circumstances  pointed  as  the  guilty  actor, 
and  that  the  dog,  as  if  following  those  tracks,  went  to  the  house  of  the 
defendant,  where  he  is  shown  to  have  been  that  uighc  after  the  killing, 
is  competent  to  go  to  the  jury  with  other  testimony  as  a  circumstanc* 
tending  to  connect  him  with  the  crime.     Hod'je  v.  State,  17. 

S>  Etidbnck  or  Colleciivb  Faci's.  —The  answer  of  a  witness,  asked  what 
improvements  were  ou  certain  lands  at  a  time  designated,  that  "aright 
■mart  of  impro.ements  have  been  made  in  clearing  and  fencing,"  is  a 
conclusion  of  facts,  and  as  a  collective  fact  is  admissible.  Cqfer  t. 
8erogyin»,  52. 

1^  Productiom  ot  Papkrs  —  When  a  written  instrument,  sach  as  a  certificate 
of  deposit,  forming  the  basis  of  a  cause  of  action,  is  in  court,  it  may  be 
called  for  without  notice  to  produce,  and  evidence  of  payments  of  inter- 
est on  such  certificate  is  aclmisaible  to  contradict  testimony  that  the 
defendant  had  never  paid  interest  on  such  certificates.  Bickley  v.  Com- 
■mer-dal  Bank,  721. 

4.  Corporations— Dkclarations  of  Aobnt  as  Eviukncb.— A  statement  by 
a  general  agent  of  a  corporation,  in  the  course  of  his  employment,  as 
to  a  fact,  within  his  official  knowledge,  touching  the  status  of  a  matter 
intrusted  to  him,  is  admissible  in  evidence  on  behalf  of  the  party  with 
wliom  the  corporation  was  dealing  at  the  time.  Agricultural  Int.  Co.  r. 
Potts,  637. 

4.  Presumffion  or  Intention. — The  courts  are  bound  to  impute  to  men  that 
intention  which  their  acts  and  conduct  disclose,  and  if  a  trade  or  labor 
anion  informs  employers  of  men  that  in  case  a  non-union  man  remains 
in  their  employment,  all  the  labor  organizations  in  the  city  will  be 
informed  that  their  business  is  a  non-union  one,  the  courts  are  bound 
to  infer  an  intention  to  procure  the  discharge  of  such  non-union  man, 
and  the  consequent  interference  with  his  right  to  labor  for  the  support 
of  himself  and  family.     Lucke  v.  Clothing  Cutters'  etc.  Assembly,  421. 

-^  Parol  to  Vary  Writing. — The  rule  forbidding  the  introduction  of 
parol  evidence  to  contradict,  add  to,  or  vary  a  written  instrument  does 
not  extend  to  evidence  offered  to  show  that  a  contract  was  made  in 
furtherance  of  objects  forbidden  by  statute,  by  common  law,  or  by  the 
general  policy  of  the  law.     Friend  v.  Miller,  340. 

7.  Certificatk  or  Deposit— Parol  Evidence  to  Vart. — A  certificate  of 
deposit  promising  to  repay  a  certain  sum  of  money  at  a  time  stated,  with 
interest  at  a  specified  rate,  cannot  be  explained  or  varied  by  parol  evi- 
dence.     Bickley  v.  Commercial  Bank,  721. 

-^  Court  Records  or  Anotueb  State. — A  record  of  proceeding  of  a  court 
of  another  state  or  territory,  duly  authenticated  as  required  by  law, 
are  admissible  in  evidence  to  show  that  such  proceedings  were  had. 
Friend  v.  Miller,  340. 

A  Account  Books,  What  Are  Not. — A  book  kept  by  a  loan  agent 
showing  the  date  and  number  of  each  loan,  the  name  and  address 
of  the  lender,  and  the  place  where  the  loan  is  to  be  paid,  a  description 
of  the  property  mortgaged  as  security,  the  time  when  the  loan  is  paid, 
and  date  of  the  remitting  of  the  proceeds  of  the  principal,  is  not  a  book 
^  account,  and  is,  therefore,  not  admissible  in  evidence  in  favor  of  bor- 
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rower  for  the  purpose  of  proving  the  payment  of  the  loan.  Security  Co. 
T.  Oraybeal,  311. 

IOl  BxriLDiNG  CoNTBACTS— LKTrER  AS  EVIDENCE.— In  an  action  to  recover 
under  a  building  contract,  a  letter  written  by  the  chief  engineer  of  th« 
builder  after  the  couiplecion  of  the  work,  and  after  the  writer  had  left 
the  employ  of  the  builder,  and  without  notice  to  him,  ia  not  admissible 
in  evidence  as  a  decision  of  a  matter  concerning  the  work,  which,  under 
the  terms  of  the  contract,  was  to  be  left  to  the  decision  of  the  chief 
engineer  of  such  builder.  Monmouth  Park  Asan.  y.  Walli*  Iron  Works, 
626. 

11.  Judicial  PROcKEDiifos — Collateral  Attack.— Parties  and  privies  to 
judicial  proceedings  cannot  show  their  invalidity  in  collateral  proceed- 
ings  by  bringing  forward  matter  extraneous  to  the  record.  Comegyt  r, 
Emerick,  245. 

See  Appeal,  2,  4,  8;  Attachment,  2;  Banks,  9;  Bodndakibs,  7-10;  Cer- 
tiorari, 2;  Corporations,  7;  Damages,  9;  Deeds,  4;  EjBcrMKNT.  1; 
Elections,  2;  Habeas  Corpus,  1;  Landlobu  and  Tenant,  1;  Sus* 
VKYS,  4;  Trial,  6;  Witnesses. 

EXECUTION. 

L  Execution  Sales.— Thb  Execution  or  a  SHEnrrr's  Deed  Will  Be  Pr». 
SDMED  if  the  purchaser  took  possession  of  the  land  under  his  purchase 
and  held  it  continuously  thereafter  in  his  own  right  for  the  period  of 
thirty-five  years.     Normant  v.  Eureka  Co.,  45. 

S.  The  Deltvert  of  a  Sheriit's  Deed  Mat  Be  Presumed  from  the 
fact  that  it  was  given  by  him  to  the  recorder  of  deeds,  who  took  il 
to  his  office  and  recorded  it,  especially  if  it  further  appears  that  the 
grantee  took  and  still  holds  possession  of  the  lands  conveyed,  and  the 
deed  is  in  the  possession  of  bis  personal  representative.  Lewis  r.  WcU* 
son,  82. 

t,  Exilcution  Sale. — Estoppel. — The  defendant  in  execution  cannot  die- 
pute  the  title  at  an  execution  sale,  as  a  general  rule.  Normant  r. 
Eureka  Co.,  45. 

4.  Execution  Sale. — The  Return  of  a  Sheriff  on  a  writ  ia  not  essential 
to  the  validity  of  his  deed.     Lewis  v.   IVatson,  82. 

A.  Okficer  Acting  Bbtond  the  Countt. — If  lands  situate  in  two  conn- 
ties  are  sold  under  a  decree,  from  which  sale  a  right  of  redemption 
exists,  and  a  judgment  creditor  wishes  to  exercise  his  redemption  right 
in  such  lands,  and  places  his  execution  in  the  hands  of  the  sheriff  of  one 
of  such  counties,  that  officer  has  power  to  levy  upon  and  sell  the  lands 
in  both  counties,  for  otherwise  it  would  be  impossible  for  the  juds:ment 
creditor  to  exercise  his  right  of  redemption  at  all.  Oldfield  ▼.  Eulert, 
231. 

#.  Exkmption. — Partners  cannot,  during  the  existence  of  the  partnership, 
claim  an  individual  exemption  in  partnership  property  taken  under  legal 
process  for  partnership  debts.     Aikm  r.  Sinner,  58. 

7.  Exemptton  of  Partnkrship  Propkrtt. — .^  sale  of  partnership  property 
by  one  partner  to  the  other  cannot,  entitle  the  purchasing  partner  to  retain 
the  property  as  exempt  from  execution  for  the  partner^ihip  debts.  To 
■o  holil  wontd  be  to  sustain  a  transfer  which  must  necessarily  result  ia 
delavins?.  hindering,  and  defrauding  partnership  creditors.  Aiken  r. 
SUiner,  53. 
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8.  Th«  Right  of  RRDBMPnoir  Bsino  Porklt  Statutory  most  be  exercised 

in  the  manner  prescribed  by  statute.     Oldjield  v.  EuUrt,  231. 

9.  Tbb  Rbdemption  or  Part  of  a  TRAcr,  or  of  one  of  two  or  more  tracts 

sold  en  viaaat,  cannot  be  made.     Oldjield  v.  EuUrt,  231. 

10.  Redsmption.— If  Two  or  Morx  Lots  Are  Sold  Tooeiher  ander  exe- 
cation,  a  judgment  creditor  who  seeks  to  redeem  from  the  sale  must  causa 
all  the  lots  to  be  sold  together  under  his  execution,  in  like  mauner,  in  order 
to  consummate  the  redemption,  and  if  he  sells  them  separately  he  aban- 
dons  bis  redemption,  and  is  regarded  as  making  his  sale  wholly  indepeu* 
dent  of  it.      Oldjield  v.  Eulert,  231. 

See  Crsoito&'s  Suit,  1;  Jodoments,  10;  Flsadino,  2, 

EXECUTORS  AND  ADMINISTRATORS. 
1.  Bxkoutor's  Sale — Trust  When  Ari3f.s. — If  an  executor  purchases  indi* 
reetly  of  himself  through  a  third  person,  the  estate  is  held  in  trust  by 
SQch  executor  for  the  heirs  at  law  or  other  persons  interested,  who  may 
have  the  trust  declared  upon  proper  application.  Comegy*  v.  Emerick, 
245. 
1.  Executor's  Sales— C!ollatbral  Attack. — If  the  record  shows  that  an 
executor's  sale  was  made  to  a  third  person,  not  disqualified  from  pur< 
chasing,  the  fact  that  the  executor  waM-  the  real  purchaser  must  be 
ahown  by  proof  dehors  the  record,  and  the  sale  is  not  void,  bat  voidable, 
and  has  full  force  and  effect  until  set  aside  in  proper  proceedings. 
Comegi/t  r.  Emerick,  245. 

EXEMPTION. 
See  ExBCUTiOM,  6,  7;  Hohbstbad. 

EXPERTS. 
See  Witnesses,  1-3. 

FALSE  IMPRISONMENT. 
L  If,  upon  the  arrest  of  an  offender,  the  arresting  officers  require  him  to  pay 
a  designated  sum  or  to  submit  to  the  penalty  of  going  to  jail  forthwith, 
they  are  without  legal  justification,  but  if,  on  the  other  hand,  the 
offender  offers  to  pay,  and  does  pay,  the  sum  named  as  a  penalty,  rather 
than  be  taken  before  a  proper  judicial  officer,  such  offender  only  per- 
forms his  legal  obligation  incurred  for  an  unjustifiable  act,  and  has  no 
eaose  of  action  against  the  arresting  officers.  Tteillen  r.  Ptrkint,  408. 
See  Dahaqes,  XL 

FALSE  REPRESENTATIONS. 
See  A0TION& 

FELLOW-SERVANTS. 
See  Master  and  Servant,  2-8;  Railboads,  23-25. 

FENCES. 
8m  Adversb  Possession,  1;  Railroads,  10-12. 

FINDINGS. 
See  Tkial,  8,  9. 
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FISHERIES. 

1.  Propkktt  ly  Fish  CaX-vot  be   created  by  constrncting  a  fence  across 

a  public  tiilewater  cove,  and  thus  preventing  tbeir  escape  therefrom. 
SoUers  v.  Soliers,  404. 

2.  To  CoMPLKTE  Right    of    Property,  in  Fish,  an  actual  appropriation 

or  maucupatioii  must  be  made.  Tlie  possession  must  be  complete, 
and  if,  wheu  taken,  they  are  voluntarily  restored  to  their  native  ele- 
ment, so  that  they  can  only  be  regained  in  like  manner  to  that  in  which 
they  were  originally  taken,  the  right  of  property  ig  lost.  Solleft  ▼.  SoU 
lers,  404. 

3.  Tidewater. — A  Statute  For  the  Protection  of  Owners  of  Artificial 

Ponds  situated  on  their  land,  or  lands  of  which  they  are  in  legal  posses* 
eion  in  the  ownership  of  such  fish,  or  eggs,  or  spawn  of  fish  as  may  be 
put  therein  for  breeding,  does  not  apply  to  tidewater  coves,  the  title  to 
which  is  vested  in  the  state.     Solkra  v.  Sollera,  404. 

FIXTURES. 

1.  Tb3T  of. — The   chief    test  by  which   to  determine  whether  an  article 

is  a  fixture  is  to  inquire  whether  the  party  annexing  it  intended  it 
to  be  a  permanent  accession  to  the  freehold.  This  intention  is  to  be 
inferred  from  the  nature  of  the  article  affixed,  the  relation  and  situation 
of  the  parties  making  the  auuexatiou,  and  the  policy  of  the  law  in  rela- 
tion thereto,  the  structure  and  mode  of  annexation,  and  the  purpose  for 
which  it  was  made.      Fifield  v.  Farmem'  Nat.  Bank,  166. 

2,  Machinery  Placed  in  a  Factory  With  the  Intention  That  It 

Shall  Remain  as  a  part  thereof,  though  attached  by  screws  in  such 
a  manner  that  it  may  be  removed,  becomes  a  permanent  fixture,  and 
passes  to  a  mortgagee  of  the  premises,  so  that  no  lien  or  claim  can  be 
enforced  in  favor  of  the  vendor  of  such  machinery.  Fifield  v.  Faitnera' 
Nat.  Rank,  166. 

8.  Aobbbhent  With  Vendor  Dobs  Not  Affect  Mortoaobb.^  Ma- 
chinery Annexed  to  the  Freehold  ix  SaoH  a  Manner  and  Fob 
Such  a  Purpose  as  to  make  it  a  fixture  will  not  retain  the  character  of 
personal  property  aa  against  a  mortgagee,  because  of  an  agreement 
between  the  vendor  of  the  fixture,  and  the  owner  of  the  freehold,  that 
such  fixture  shall  remain  the  property  of  the  vendor  nntil  paid  for,  if 
the  mortgagee  bad  no  notice  of  euoh  agreement.  Fifitld  t.  Fmmur$' 
NaL  Bank,  166. 

4  Chattel  Morto age— Estoppel. — The  Acobftanoeof  a  Cbattrl  M'ort* 
OAQB  CO  certain  fixtnrea  does  not  eetop  the  mortgagee  from  instating 
that  they  are  real  estate,  and  aubjeot  to  a  real  estate  mortgage  made  in 
hia  faror.     Fifield  w.  Farmtra'  Nut.  Bank,  166. 

FORECLOSURK. 
.8«e  MoKTOAOBa,  5. 

FORFEITURE. 
8m  Ijric&ANOB,  IS-lfii;  MtnciciPAj.  Cmu^mutumii,  1;  Rbobitbbc, 

FRAUD 
Fraod  in  PnocrkiNO  a  Rkckipt  and  Rklbaab.— If  the  plaintiff  testifies 
that  soon  after  a  railway  accident,  and  while  be  waa  lufiferiug  thererrom 
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and  dazed  and  rattled  thereby,  he  waa  taken  to  the  office  of  the  railway 
ootnpany,  and  asked  what  the  damage  to  hia  clothing  was,  and  on  his 
stating  wliat  it  was,  two  papers  were  presented  to  him,  one  of  which  he 
understood  to  be  a  bill  for  such  clothing,  and  the  other  was  said  by  an 
officer  of  the  company  presenting  it  to  be  a  mere  matter  of  furm,  and  if 
he  signs  both  papers  without  reading  either,  and  accepts  the  sum  named 
as  damage  to  his  clothing,  and  it  turns  out  that  the  papers  were  a  re- 
ceipt  for,  and  release  of,  damages  sustained  for  personal  injuries,  this 
is  sufficient  evidence  to  submit  tu  the  jury  of  fraud  in  procuring  the 
release  and  receipt,  and  their  verdict  to  that  effect  will  not  be  set  aside 
in  the  appellate  court.  Bliss  v.  New  York  etc.  B.  B.  Co.,  504. 
8«e  Elections,  1;  Fraudulent  Convktancks;  Insurance,  11;  Jiidoments, 
19;  Landlord  and  Tenant,  3;  Negotiable  Instbdments,  3-5,  7; 
Pleading,  11;  Release,  2;  Sales,  6;  Trusts,  2. 

FRAUDULENT  CONVEYANCES. 

L  Mobtoaob — Composition  Wii'h  Creditors. — A  mortgage  to  secnre  pay* 
ment  of  a  composition  with  creditors  is  not  void  for  fraud  as  against 
nonaccepting  creditors  if  based  upon  a  sufficient  and  valuable  consid- 
eration, and  executed  to  innocent  mortgagees  after  an  offer  to  the  non> 
accepting  creditors  to  include  them  therein.  Monaghan  Bay  Co,  v. 
Dickson,  704. 

%  MoRTQAGB  —  Assignment  —  Preference  to  CREDiTOBa. — A  mortgage 
given  to  secnre  payment  of  a  composition  with  creditors,  not  including 
all  of  the  insolvent  debtor's  property  and  security  debts  payable  in 
future  is  not  tantamount  to  an  assignment  giving  unlawful  preferences, 
and  is  not  void  under  the  assignment  law  aa  againak  ■tanawaptiim 
creditors.     MonagJian  Bay  Co.  v  Dickson,  704. 

t.  Undue  Influence. — A  Complaint  in  an  Action  to  Set  Aside  a  Fraud- 
ulent Conveyance,  alleging  the  relations  of  the  parties,  the  great  age 
and  feebleness  of  intellect  of  the  grantor,  the  persistent  and  long- 
oontinned  importunities  of  the  grantee,  the  gross  inadequacy  of  consider- 
ation,  together  with  the  nature  of  the  transaction,  and  the  circumstances 
surrounding  it,  joined  with  general  allegations  of  undue  influence  and 
fraud,  is  sufficient.     Ashmead  v.  Reynolds,  238. 

4.  When  Annulled. — If  There  Is  Great  Weakness  of  Mind  in  a  per- 
son  executing  a  conveyance,  though  not  amounting  to  absolute  dis- 
qualification, and  the  consideration  given  for  the  property  is  grossly 
inadequate,  a  court  of  equity,  upon  proper  and  reasonable  application 
of  the  injured  party,  or  his  representatives  or  heirs,  will  interfere  and 
Mi  th«  conveyance  aside.    Ashmead  v.  Reynolds,  238. 

8«e  Cbbditor's  Suit,  2,  3;  Judgments,  10. 

GARNISHMENT. 
See  Attachment,  3,  S. 

GIFTS. 
See  Husband  and  Wife,  I,  S. 

GOVERNOR. 
See  Pardons,  1,  4. 
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GRANTS. 

L  PiTBLic  Lands,  Grant  op,  From  What  Language  Implied. — The  word* 
in  an  act  of  Congress,  "the  right  of  way  for  the  construction  of  high- 
ways  over  public  lands  not  reserved  for  public  use  is  hereby  granted," 
import  an  immediate  transfer  of  interest,  not  a  promise  to  transfer  iiv 
the  future,  and  when  highways  are  located  by  competent  authority  or 
by  public  use,  the  dedication  takes  effect  by  relation  as  of  the  date  of 
the  act.      Wells  v.  Pennington  County,  758. 

IL  Partibs  to. — The  Public  is  an  ever-existing  grantee  capable  of  taking; 
dedications  for  public  use.  Therefore,  a  general  grant  of  a  right  of  way 
orer  public  lands  for  highway  purposes  cannot  be  avoided  for  want  of- 
a  grantM.     Wells  v.  Pennington  County,  758. 

See  Adversk  Possession.  II. 

QUARDIAN  AND  WARD. 
8m  Adoption,  13,  16,  la. 

GUESTS. 
See  Immkebfsbs. 

HABEAS  CORPUS. 

1,  Review  oi  Errors  on. — Mere  error  or  irregularitiea  in  conrt  proceed- 
ings are  not  reviewable  on  habeas  corpus  for  the  discharge  of  a  prisoner 
committed  under  process  issued  on  final  judgment  of  a  court  of  com- 
petent jurisdiction.     In  re  Black,  331. 

i.  ly  A  Prisoner  Has  Been  Pardoned  With  Condition  that  he  leave  th» 
•tate,  and  has  again  been  placed  in  prison  without  any  judicial  in- 
qairy,  on  the  ground  that  he  has  violated  the  condition  of  his  pardon^ 
be  must  be  discharged  on  Jiabeas  corpus,  if  the  court  before  which 
he  is  brought  is  not  a  court  of  original  criminal  jurisdiction,  and  with- 
oat  entering  into  a  consideration  whether  he  haa  complied  with  hi» 
pardon  or  not.  Such  discharge  will  not  bar  further  proceedingsw 
instituted  in  a  proper  court  for  the  purpose  of  there  determining: 
whether  be  should  not  be  again  imprisoned,  because  bia  pardon  had 
become  inoperative  for  his  failure  to  comply  with  the  condition  upoifc 
which  it  wu  granted.     State  v.  WolJ'er,  582. 

HEIRS. 
See  Adoption,  2. 

HIGHWAYS. 

L  Bicycles  Mat  Be  Excluded  From  Public  Hiohwats  by  authority  of  th» 
legislature,  if,  in  fact,  they  are  dangerous  to  the  general  traveling  public. 
Twilley  v.  Perldna,  408. 

S.  B1CTCLB8,  Excluding  From  Public  Hiohwats. — If  county  commission- 
ers are  given  full  power  and  authority  to  make  reasonable  rules  and 
regulations  for  the  use  of  a  bridge  by  the  public,  this  authorizes  theok 
to  enact  a  by-law  forbidding  any  person  from  riding  a  bicyle  or  tricycl» 
over  such  bridge,  and  such  a  by-law  will  be  presumed  to  be  rea-sonable, 
and  the  burden  of  proving  that  it  is  not  so  rests  on  the  party  denying, 
it*  validity.      Twilby  v.  Purkiw,  408. 

See  GitANTd;   Public  Lands,  1. 
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HOMESTEAD. 

-«.  ExBMFTioifS — PuRCHASB  MoNET. — A  debt  oreated  by  a  homestead  owner 
by  borrowing  money  from  a  third  person,  without  any  specific  agree* 
mant  or  nnderstanding  that  such  borrowed  money  is  to  ba  used  in  the 
purchase  of  the  homestead  or  the  erection  of  improvements  thereon,  is 
not  a  lien  against  the  homestead,  and  it  is  exempt  from  the  payment 
thereof.     Drtete  v.  Myer$,  336. 

'S.  The  Hohxstbad  Exbmptiom  Allowed  to  Childrui  by  the  laws  of  Ala- 
baoM  terminates  when  they  attain  their  majority,  or  oaase  to  be  bona 
juie  residents  of  the  state.     Cofer  v.  Scroggin$,  62. 

See  Adoftiom,  3;  Deeds,  11;  Sfkcu'io  Psryoruanox,  4,  6. 

HOTELS. 
8ee  Innkeepers. 

HUSBAND  AND  WIFE. 

1.  No  Prksvmfttov  ov  a  Girr  From  a  Wife  to  Her  HirsBAin>  Arises 
from  the  fact  that  he  deposited  in  a  bank,  in  his  own  name,  by  her  per- 
mission, her  moneys,  under  circumstances  indicating  that  they  were 
deposited  In  this  manner  for  convenience,  until  they  could  be  invested 
for  her  benefit,  or  for  that  of  her  husband.  Springfield  Institution  t. 
Copeland,  4S9. 

'S.  If  Monbts  Arb  Deposited  in  a  Bank  in  the  Name  of  Hcsbamd  and 
Wife,  subject  to  withdrawal  by  either,  they  belong  to  her  on  the  death 
of  her  husband  leaving  her  surviving.  Springfield  Institution  v.  CopC' 
land,  489. 

^  If  Permanent  Securities  Purchased  With  the  Moneys  of  a  wife  are 
placed  in  the  name  of  her  husband  with  her  assent,  she  will  be  pre- 
sumed to  have  intended  them  to  be  his  property;  but  shares  of  stock  so 
purchased,  and  marked  on  the  back  with  her  initials,  are  presumed  to 
belong  to  her  estate.     Springfield  Institution  v.  Copeland,  4S9. 

4L  Wife's  Right  to  Recover  Money  Loaned  to  Husband. — A  wife  who 
has  made  a  bona  fide  loan  of  her  money  to  her  husband  shortly  before 
his  failure  in  business,  ia  entitled  to  the  same  protection  out  of  his 
assets  as  are  his  other  creditors.     Mayers  v.  Kaiser,  849. 

■ft.  Fraudulent  Conveyances— Employment  of  Husband  by  Wife.— A 
wife  has  a  right  to  employ  her  husband  as  her  agent  to  assist  her  in  man* 
aging  her  separate  property  or  business  without  subjecting  it  to  the 
claims  of  his  creditors,  and  the  fact  that  he  devotes  his  time,  labor,  and 
skill  to  the  management  of  such  business  for  a  fixed  compensation  paid 
by  her  does  not  subject  the  profits  of  the  business  or  the  property  accu* 
mulated  thereby  to  the  claims  of  his  creditors.  Mayers  v.  Kaiser,  849. 

•4.  Resultino  Trust — Laches. — A  wife  whose  husband  purchases  land 
mth  her  money  and  takes  the  title  in  his  name  without  her  knowl* 
edge  or  consent,  and  who  resides  on  the  land  with  him,  occupying 
it  as  their  homestead  until  his  death  some  twenty  years  after  she  knows 
that  the  title  was  taken  in  his  name,  but  without  his  ever  asserting  any 
lioatiie  riglit  in  the  land,  and  with  his  constantly  admitting  her  equitable 
right  thereto,  is  not  guilty  of  laches  so  as  to  defeat  her  action  brought 
against  her  husband's  heirs  soon  after  his  death  to  enforce  a  resulting 
trust  in  her  favor  in  such  land.     Fawctt  v.  Fawcftt.  844. 

"7.  Married  Woman's  Dkkd — Acknowledgmknt— Rionra  of  CREiriTORS. — 
A  married  woman's  deed  executed  and  deliverud  in  good  faith  and  for  a 
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fair  consideration  at  the  time  she  receives  the  pnrchase  money,  bat  no* 
acknowledged  nntil  several  months  thereafter,  is  valid  as  against  her 
creditors  who  id  the  mean  time  have  recovered  jndgment  against 
her,  and  thej  acquire  no  lien  upon  the  land  conveyed,  and  cannot  allege 
her  marital  disability  to  defeat  the  deed.     Meade  v.  Clarke,  669. 

8.  Married  Woman's  Deep— Avoidancb  of. — A  married  woman's  deed  to 

her  land  can  be  avoided  on  the  ground  of  her  marital  disability  by  her- 
self alone.     Meade  v.  Clarke,  669. 

9.  Marsixd  Woman's  Contract. — A  note  given  by  a  married  woman  in  pay- 

ment for  material  nsed  in  the  construction  of  a  buildinj;  on  her  separate 
•state,  cannot  be  avoided  by  her  under  the  plea  of  her  disability  as  a 
married  woman  to  make  such  contract.  And  it  makes  no  difference 
that  she  signed  the  note  under  a  threat  from  the  payee  that  he  would 
file  a  mechanic's  lien.     Ferguson  v.  Harris,  731. 

10.  Marbibo  Woman's  Contracts — Ratification  of  Unauthorized  Act. 
A  married  woman  by  adopting  the  unauthorized  act  of  a  third  person  in 
obtaining,  and  having  charged  to  her  account,  materials  used  for  the 
benefit  of  her  separate  estate,  is  bound  by  her  subsequent  express  prom- 
ise to  pay  therefor.     Ferguson  v.  Harris,  731. 

8m  Dobsss;  Insurance,  24;  Limitations  of  Actions,  4;  Mabbiaqb  and 
Divorce;  Subroqation;  Trusts,  1;  Wastb. 

ICE. 
See  Municipal  Corporations,  10,  11. 

IMPEACHMENT. 
See  Estoppel,  1;  Judgments,  19. 

IMPRISONMENT. 
See  Habeas  Corpus;  Pardons. 

IMPROVEMENTS. 
See  Homestead,  1;  Partition,  8. 

INDICTMENT. 
Criminal  Law. — Duplicity  in  a  Criminal  Pleading  is  the  joinder  of 
two  or  more  distinct  and  separate  offenses  iu  one  count.     State  v.   War' 

ren,  401 

See  BuBOLART;  Larceny. 

INFANTS. 

1.  JuDOMBNTt  Against  Infants— Collateral  Attack. — A  Judgment  taken 
against  an  infaut  served  with  proueus  ami  rcj  resented  by  attorney, 
though  without  the  appointment  of  a  guardian  ad  litem,  is  valid,  and 
not  subject  to  collateral  attack.     Cnhee  v.  Baer,  HIO. 

&  Judgments  Against  lNrANT:>  erroneous,  but  not  void,  are  not  sabjeot  to 
collateral  attack.     Coliee  v.  Baer.  270. 

S.  JuDOMKKTS-  Against  Infants— CoNCLrsiVENEsa  of— Collateral  At. 
tack. — The  failure  of  a  minor  to  interpose  the  piea  of  infancy  in  an 
action  against  him  constitutes  a  waiver  of  such  plea,  and  the  jadgmetit 
is  as  binding  upon  him  as  if  lie  had  been  of  full  age  at  the  date  of  its 
rendition,  nor  it  such  judgment  suliject  to  coIlat«ral  attack  predicated 
upon  matter  dtJtors  the  record.     Cohee  v.  3aer,  270. 
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4  JODOMBWTS  AOAINST  INFANTS— COLLATERAL  AtTAOK. — If  the  invalidity  of 
a  jadgment  against  an  infant  is  sought  to  be  shown  by  bringing  forwanl 
matt«r  extraneous  to  the  record  this  is  a  collateral  attack,  and  cannot 
b*  made  by  a  party  to  the  judgment.     Cohee  v.  Baer,  270. 
See  Adoption;  Domicilb,  2-4;  Homsstkads,  2. 

INJUNCTION. 
OMTBCcnONS  IN  Strbbts. — A  mandatory  injunction  may  issue  at  the  talk 
of  a  city  to  compel  a  lot  owner  therein  to  remove  hie  buildings  whiek 
•aoroaoh  apon  or  obstruct  a  public  street.     Eau  Claire  v.  Jlatzke,  900. 
See  Municipal  Corporations,  19. 

INNKEEPERS. 

L  Ddtt  to  Gussts. — A  hotel  guest  who  is  annoying  to  other  gneste 
or  the  proprietor,  by  reason  of  his  intoxication,  may  be  rightfully 
•Jected  without  unnecessary  force  or  violence;  but,  if  the  disturbances 
eansed  by  him  are  due  to  bis  sickness,  he  must  be  treated  with  the  con- 
■ideration  due  a  sick  man,  and,  if  removed  from  the  hotel,  must  be 
removed  with  the  consideration  due  to  his  condition.  McHugh  v. 
Sehtoster,  699. 

S.  Rbmotal  or  Sick  Guest — Damages.— In  an  action  to  recover  dam> 
ages  for  the  death  of  a  guest  wrongfully  removed  from  his  hotel 
during  his  sickness,  the  question  to  be  considered  by  the  jury  is  not 
whether  the  exposure  would  surely  cause  death,  but  what  consequences 
it  was  reasonable  to  suppose  might  follow  such  a  sudden  exposure  of  the 
guest  in  the  condition  in  which  he  then  was.    McHugh  v.  Sc/ilosser,  699. 

INSANITY. 
See  Trial,  2,  3. 

INSOLVENCr. 
See  Setoff,  5. 

INSTRUCTIONS. 
See  Appeal,  3-5;  Trial  4. 

INSURANCE. 

1.  AOBNT — What  Consth'UTKS. — An  insurer,  who  delivers  a  policy  to 
an  insurance  broker  on  the  understanding  that  he  is  to  deliver  it  to 
the  insured,  collect  the  premium,  retain  his  percentage,  and  remit  the 
balance  to  the  insurer,  makes  the  broker  his  agent  in  fact  for  that  trans* 
action,  and  the  receipt  of  the  premium  by  such  agent  is  the  receipt  by 
the  insurer.     ArthurlioU  v.  Susquelianna  etc.  Ins.  Co.,  659 

S.  Agency,  What  Constitutes,  and  Liability  Therefor.— An  insur- 
ance company  by  issuing  its  policy  on  an  application  taken  by  a 
party  who  requested  the  insured  to  insure,  fixed  the  amount  of  pre- 
mium, made  inquiries  relative  to  the  property,  delivered  the  policy,  and 
received  a  commission  for  his  services,  makes  him  its  agent,  as  to  that 
policy,  even  if  he  was  not  so  before,  and  it  is  estopped  from  disowning 
such  agency  in  case  of  loss.     Kansas  etc.  Ins.  Co.  v.  Saindon,  356. 

8.  Liability  of  Company  For  False  Answers  of  Agent. — If  the 
the  agent  of  an  insurance  company  makes,  or  dlls  in,  false  answers  in  aa 
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application  for  insnrance,  without  the  knowledge  or  consent  of  the 
insured,  the  company  cannot  avoid  payment  of  a  loss  on  account 
thereof.     Kansas  etc.  Ins.  Co.  v.  Saindon,  356. 

4.  Undbk  a  Ck>NDiTioN  That  an  Imsurancb  Shall  Bbcohe  Void' 
Upon  thb  Entrt  of  a  Decree  of  Forecloscrb,  or  upon  a  sale 
■nder  a  deed  of  trust,  or  if  any  change  takes  place  in  the  title  or  posses- 
lion  of  the  property,  a  sale  under  a  power  contained  in  a  mortgage,  but 
without  any  decree  or  other  judicial  proceeding  directing  it,  does  not 
avoid  the  insurance  if,  by  the  law  of  the  state,  such  sale  must  be  re* 
ported  to  a  eourt  of  equity  and  there  confirmed  before  it  becomes  finaU 
The  sale  contemplated  by  the  policy  is  a  consummated  transaction, 
by  which  the  interest  of  the  assured  is  divested.  Hanover  etc.  Ins.  Co, 
T.  Brown,  386. 

i.  Thb  Effbct  or  ak  Assionhbnt  of  a  policy  of  insnrance  when  the 
insurer  consents  to  it,  is  that  a  new  contract  arises  between  the  in- 
surer and  the  assignee,  having  all  the  terms  and  conditions  of  the 
policy,  the  assignee  being  substituted  in  place  of  the  parties  originally 
insured,  and  becoming  the  owner  of  the  property  at  least  to  the  extent 
of  his  interest  in  the  property  insured.  Hanover  etc  Ins.  Co.  r.  Browne 
886. 

C  Assionhbnt  of  a  Policy  of  Insurancb  Results  From  an  indorse- 
ment thereon  of  "loss,  if  any,  payable  to  Alexander  Brown  and  Sons, 
as  interest  may  appear,"  and  if  they  are  mortgagees  of  the  property 
insured,  they  are  entitled  to  recover  for  a  loss,  not  exceeding  the  amount 
of  their  debt.     Hanover  etc.  Ins.  Co.  t.  Brown,  386. 

7.  Condition  Aqainst  £1mcumbranobs  —  Renewal  of  Mobtgaob. — The 
renewal  of  mortgages  existing  on  property  at  the  time  it  is  insured 
does  not  vitiate  the  policy  nor  cause  a  breach  of  its  condition  against 
future  encumbrances  during  the  term  of  the  policy  and  before  loss 
without  notice  to,  and  the  consent  oi,  the  company.  Kansas  etc  Ins, 
Co.  V.  Saindon,  356. 

t.  Loss  Fatablb  to  Mobtgaoee — Assionhbnt— Parties. — A  provision 
in  an  insurance  policy  that  the  loss  shall  be  payable  to  a  mortgagee 
or  bis  assign,  as  his  interest  may  appear,  operates  only  as  a  con- 
ditional appointment  to  pay  so  much  of  the  proceeds  of  the  policy  aa 
may  be  equal  to  the  amount  of  the  mortgage  at  the  time  of  a  loss  under 
the  policy.  Such  provision  does  not  amount  to  an  assignment  of  the 
policy,  so  that  in  case  of  loss  the  mortgagee  alone  may  sue  and  recover 
for  it.  The  right  of  action  is  still  in  the  mortgagor.  Williamson  v. 
Michigan  etc  Ins.  Co.,  906. 

IL  Subsequent  Mortoaob  and  Deed. — The  condition  that  a  policy  of 
iusuranoe  shall  become  void  if  the  risk  is  increased  by  any  means 
whatever  within  the  control  of  the  assured  is  not  broken  by  his 
making  a  conveyance  which  is  intended  and  accepted  as  a  mortgage  to 
secure  the  payment  of  a  loan,  unless  it  is  found  that  the  execution  of 
such  mortgage  did  increase  such  risk.  Crittenden  r.  Springfield  ate  Ins. 
Co.,  3J1. 

10.  Loss  Patablb  to  Mortqaoeb— Pabtibs. — A  provision  in  a  policy 
of  insurance  that  the  loss  shall  be  payable  to  a  mortgagee  or  his 
eissign,  as  his  interest  may  appear,  does  not  operate  as  an  assignment  of 
the  [inlicy,  whether  the  mortgage  debt  is  greater  or  less  than  the  insur- 
ance, and  an  action  for  a  loss  under  the  policy  must  be  brought  in  Che 
name  of  the  insured,  althuugli  the  mortgagee  or  his  assign,  in  respect 
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to  bia  interest,  may  be  joined  with  the  mortgagor  aa  coplaintiff.  WiU- 
iamtoH  r.  Michiijan  etc.  Ins.  Co.,  906. 

11.  Thb  Proois  of  Loss  Do  Not  Limit  the  Amount  Which  Mat  Bb 
Rkcotbrkd  if  they  were  for  too  small  a  snm,  and  the  agent  of  the 
insurer  prepared  such  proofs,  and  there  was  no  fraud  or  conceal- 
ment, nor  any  attempt  at  fraud  or  concealment  on  the  part  of  the 
assured.     Crittenden  v.  Sprinfi/ield  ttc.  Ins.  Co.,  321. 

12.  NoTiOB  o»  Nonpayment  of  Premium  Nora. — Under  the  lawa  of  Iowa, 
a  notice  of  the  nonpayment  of  premium  will  not  terminate  the  iia< 
bility  of  the  insurer,  unless  it  states  "that,  unless  payment  is  made 
within  thirty  days,  the  policy  will  be  suspended."  A  notice  that 
the  sum  unpaid  must  reach  the  office  not  later  than  the  date  thereof 
does  not  comply  with  this  statute.  Harden  r.  Hotel  Ownei-i'  Ins.  Co., 
316. 

18.    FORFBITURB     FoB    NoNFATMENT    OF    PREMIUM    NoTE   Is   INCONSISTENT 

with  a  subsequent  demand  for  the  payment  of  such  note  and  a  notice 
that  if  not  paid  suit  will  be  brought  thereon.  Maiden  v.  Hotel  Owners' 
Ins.  Co.,  316. 

14.  Waiter  of  Forfeiture. — When  a  party  insured  against  fire  obtains 
additional  insurance  without  the  written  consent  of  the  insurer,  as 
provided  by  the  policy,  and  then  notifies  the  special  agents  of  the 
latter  of  the  fact,  and  they,  after  notifying  the  insurer,  are  directed  by 
him  to  cancel  the  policy,  which  they  fail  to  do  until  after  the  loss,  the 
insurer  is  estopped  from  claiming  the  enforcement  of  the  strict  letter 
of  the  policy,  and  from  setting  up  a  forfeiture  thereof.  Agricultural 
Ins.  Co.  V.  Potts,  637. 

16.  Waiver  of  Forfeiture. — Any  course  of  action  on  the  part  of  an  in- 
surer which  leads  an  insured  honestly  to  believe  that,  by  conforming 
thereto,  a  forfeiture  of  his  policy  will  not  be  incurred,  followed  by 
due  conformity  on  his  part,  estops  the  insurer  from  insisting  upon  a 
forfeiture  though  it  might  be  claimed  under  the  express  letter  of  the 
contract.     Agricultural  Ins.  Co.  v.  Potts,  637. 

16,  It  Is  Not  Necessary  For  the  Plaintiff  to  Plead  a  Waiver 
BY  THE  Insurer  of  a  breach  of  a  condition  against  the  property 
being  subject  to  mortgage  if  the  defense  is  that  the  existence  of 
such  mortgage  was  concealed,  and,  as  a  matter  of  fact,  it  was  not  con- 
cealed, but  was  made  known  to  the  agent  who  took  the  application  for 
the  insurance.  The  mortgage  and  the  failure  to  notify  the  insurer 
thereof  constitute  an  affirmative  defense,  and  no  pleading  is  necessary 
respecting  it  on  the  part  of  the  plaintiff.  Crittenden  v.  Springfield  etc 
Ins.  Co.,  32L 

17.  Waiver  of  Conditiox. — A  provision  in  a  policy  of  insurance  stipu- 
lating that  the  policy  shall  be  void  unless  payment  of  the  premium 
shall  be  made  to  the  secretary,  or  an  agent  of  the  insurer  duly  appointed 
aa  such  in  writing,  is  intended  to  protect  the  insurer  against  default  on 
the  part  of  mere  solicitors  for  insurance  from  the  insured,  but  not  to 
make  tlie  latter  answerable  for  the  default  of  the  insurer's  agents;  and 
if  the  insurer,  either  expressly  or  by  acts  warranting  the  implication, 
in  fact  appoints  an  agent  to  deliver  a  policy  and  collect  the  premium, 
tbe  receipt  of  the  money  by  such  agent  is  the  receipt  by  the  insurer, 
and  operates  as  a  waiver  of  such  condition  in  the  policy,  although  the 
insurer  does  not  in  fact  receive  tbe  premium.  ArliiurhoU  v.  Susque' 
hanna  etc  las.  Co.,  65!). 
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18.  Waiver  of  Condition. — A  clause  in  a  policy  ot  insurance  provid- 
ing that  the  policy  shall  be  void  unless  the  premium  is  paid  to  the 
secretary,  or  an  agent  of  the  insurer  duly  appointed  as  such  in  writing, 
is  waived  by  the  insurer  whenever,  by  his  voluntary  act,  the  policy 
leaves  his  office  to  be  delivered  to  the  insured  on  payment  of  the  pre- 
mium, without  regard  to  the  fact  that  some  one,  having  no  nominal  con- 
nection with  the  insurer  as  agent,  hands  over  the  policy,  receives  the 
premium,  and  fails  to  pay  it  to  the  insurer.  ArthurIu>U  v.  Susquehanna 
etc  Ihs.  Co.,  659. 

19.  Misdescription  of  Premises. — The  fact  that  a  policy  of  insurance 
on  a  dwelling-house  misdescribes  the  land  on  which  the  dwelling 
i»  situated  does  not  affect  the  risk  nor  render  the  policy  void.  Kansits 
etc.  Ifu.  Go.  V.  Saindon,Z5&. 

20.  Right  to  Subrogation. — The  Payment  by  Onk  Insureh  of  more 
than  his  share  of  a  loss,  and  his  assignment  of  his  right  to  contri- 
bution, cannot  create  any  cause  of  action  in  favor  of  his  assignee  if  each 
of  the  insurers  agreed  to  pay  only  such  proportion  of  the  loss  aa  the 
amount  of  insurance  assumed  by  him  bore  to  the  whole  amount  for 
which  insurance  had  been  effected,  because,  in  paying  more  than  his 
■bare  of  the  loss,  the  insurer  was  a  mere  volunteer.  Hanover  etc  Ins. 
Co.  r.  Brown,  386. 

21.  CoNTRiBni-ioN  Between  Insdrbrs. — If  each  of  several  insurers  con- 
tract* to  pay  such  proportion  of  the  loss  to  result,  from  the  destruc* 
tion  of  the  insured  premises  aa  the  amount  insured  by  him  bears  to 
the  whole  insurance  effected  on  the  property,  neither  hM  any  right 
to  ooutribution  from  the  other,  nor  will  the  payment  of  the  whole  loss. 
by  either  of  them  discharge  the  liability,  of  the  other.  Hanover  etc.  Ins. 
Co.  V.  Broum,  386. 

22.  MiBTAKK  OF  Law. — The  Failure  to  State  in  a  Written  Ap- 
plication Fob  Insurance  That  Certain  Shelving  Included  ik 
THE  Insurance  Was  Subject  to  a  Mortgage  cannot  avoid  the 
insurance  if  the  agent  taking  the  application  was  fully  informed  of  all 
the  facts,  and  the  omission  to  refer  to  the  mortgage  in  the  application 
was  due  to  the  belief  of  the  agent  and  of  the  applicant  that  the  shelving 
was  personal  property,  and  therefore  not  covered  by  the  real  estate 
mortgage.     Crittenden  v.  Springjield  etc.  Ins.  Co.,  321. 

Ml  Conflict  of  Laws. —  If  an  insurance  corporation  organized  and  do- 
ing business  in  this  state  solicits  insurance-  in  another,  and  there 
receives  an  application  and  a  premium  note  which  is  dated  at  its  home 
office  in  this  state,  to  whioh  the  note  and  the  application  are  sent,  and 
from  which  a  policy  isMues,  the  contract  is  deemed  to  be  maile  here,  and 
is  coutrolled  by  the  laws  of  this  state,  and  not  by  the  laws  of  the  state 
in  which  the  property  insured  is  situute.  Harden  v.  Hotel  Owners'  In*. 
Co.,  316 

24.  Money  Paid  For  Void,  Action  to  Recover.— If  a  wife  procures 
insurance,  upon  the  life  of  her  husband  without  his  knowledge,  but 
at  the  suggestion  of  an  agent  of  the  insurer,  by  siguing  the  husband's 
name  to  an  application,  and  to  the  ex. iini nation  form  on  the  back 
thereof,  and  subsequently  pays  the  preiniiuns  on  such  insurance  for 
several  years,  and,,  on  being  informed  that,  undt;r  the  rules  of  the  com- 
pany and  the  ccmditions  of  the  policy*  it  is  void,  btfcaiiss  of  want  of 
such  con!<unt,  and  thereupon  she  tlunian*U  the  repayment  to  her  of  the 
moneys  so  paid,  her  right  to  maintain  an  action  therefor  depends  upon 
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whether  or  not  she  was  innocent  of  any  franilnlent  design  against  the 
eompany,  and  was  deceived  and  misled  by  its  agent,  who  cansed  her  to 
obtain  the  insurance  in  the  manner  employed  by  her,  and  told  her  that 
it  would  be  valid  though  m  obtained.  Fisher  v.  Metropolitan  etc  Int. 
Co.,  495. 

tS.  Limitation  or  Action  on  Polict. — A  provision  in  an  insurance  policy 
that  no  action  shall  be  sustained  to  recover  a  claim  thereunder  "un. 
less  commenced  within  twelve  months  next  after  the  fire,"  limits  the 
time  within  which  such  action  may  be  commeuced  to  twelve  months 
from  th«  date  of  the  fire,  and  not  from  the  time  when  liability  is  fixed 
and  a  right  of  action  accrues  to  the  insured.  Hart  ▼.  Cititent'  Ins.  Co., 
877. 

fl6.  Applicatiov  or  Statvtb. — A  provision  in  an  insurance  policy  that  no 
action  shall  be  snstained  thereon  "unless  commenced  within  twelve 
months  next  after  the  fire,"  is  not  affected  by  a  statute  providiug  that 
no  insurance  policy  shall  contain  a  provision  that  no  action  shall  be 
brought  thereon.     Hart  ▼.  Citizens'  Ins.  Co.,  877. 

S7.  BBNBncTAL  Associations. — Thk  Drsignation  as  a  BBNinciART  or 
One  Not  Comfetknt  to  be  such  does  not  destroy  a  contract  by  which 
a  beneficial  association  agrees  to  pay  a  certain  sum  to  such  improper 
beneficiary,  and  in  the  event  of  her  death  before  that  of  the  member 
upon  whose  life  the  beneficial  certificate  has  been  issued,  that  payment 
shall  be  made  to  his  heirs.  An  action,  therefore,  may  be  maintained 
by  his  administrator  for  the  benefit  of  his  heirs  at  law.  Shea  t.  Massa- 
chutetts  Benefit  Assn.,  476. 

28.  A  BENEriciAL  Association  Rkceivino  and  Retainino  Monet  OrrgRED 
IN  Patment  of  an  Assessment  thereby  waives  any  objection  growing 
out  of  delay  in  such  payment.  It  cannot  retain  the  money  on  some 
condition  created  by  its  officers  or  agents,  and  not  communicated  to 
the  payor,  and  then  upon  his  subsequent  death  escape  liability  because 
of  such  condition,  and  the  noncompliance  therewith.  Shea  v.  Massa- 
diusetts  Benefit  Assn.,  475. 

29.  Beneficial  Associations. —An  Estoppel  to  Dent  the  Validitt  or  a 
Mortuart  Assessment  does  not  arise  from  its  payment,  unless  the 
association  accepts  such  payment  without  question.  If  it  chooses  to 
deny  that  the  payment  was  valid  and  efi'ectual,  the  party  making  it 
may,  on  his  part,  deny  that  it  was  due,  and  impose  on  the  association 
the  burden  of  proving  the  validity  of  the  assessment.  Shea  v.  Massa- 
chttssets  Benefit  Assn.,  475. 

80.  Beneficial  Associations  Must  Assitme  the  Burden  of  Proving  that 
a  mortuary  assessment,  for  nonpayment  of  which  it  seeks  to  avoid  its 
liability,  was  duly  authorized,  and  that  proper  notice  thereof  was  given. 
Sftea  V.  Mansachusetts  Benefit  Assn.,  475. 

31.  Beneficial  Associations. — The  Fact  That  a  Beneficial  Certificate 
Was  Issued  Patable  on  the  death  of  A.  B.  for  the  benefit  of  his  daugh. 
ter-in-law,  and  that  all  the  premiums  were  paid  by  her,  she  not  being 
within  the  class  of  persons  who  may  be  beneficiaries,  does  not  prove 
that  the  contract  was  void  as  a  wagering  contract,  if  the  other  evidence 
tends  to  show  that  the  certificate  was  obtained  in  good  faith,  and  not 
for  the  purpose  of  speculating  on  the  hazard  of  a  life  in  which  she  bad 
no  legal  interest.     Sftea  v.  Massachusetts  Benefit  Assn.,  475. 

32.  Beneficial  Associations. — Notice  of  a  Condition  imposed  on  receiving 
moneys  tendered  iii  payment  of  a  mortuary  assessment  Is  not  sufficient 
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to  aroid  fiieh  payment,  nnleas  notice  ia  actnally  brought  home  to 
tha  payor,  and  that  it  wa«  so  brought  home  ia  not  necessarily  inferable 
from  the  fact  that  it  was  mailed  to  his  address.  Shea  r.  AfattachmetU 
BentJU  Attn,  475. 

n.  Insubancb  Against  Acoidkkt  Which  It  Is  Stipulatsd  Shall  Not 
CJovBB  Injuries,  of  Which  Thebb  Is  No  Visiblb  External  Mark 
npon  the  body  of  the  assnred,  covers  an  accident  of  which  there  was  no 
▼isibls  mark  at  the  time  of  the  injury,  if  there  was  such  a  mark  after- 
wards and  as  a  result  of  such  injury.  Pennington  r.  Pacific  etc  Int.  Co., 
306. 

S4.  Insurance  Against  Accidbnt — Total  Loss  or  Businbss  Timb,  What 
Is. — If  a  policy  provides  that  if  an  accidental  injury  creates  a  disability 
the  assured  shall  be  paid  a  certain  sum  per  week  for  the  immediate,  con- 
tinnous,  and  total  loss  of  such  business  time  as  may  result  from  such 
injury,  he  is  entitled  to  recover  if  his  injury  is  such  that  he  loses  his 
time  in  the  business  in  which  he  was  engaged  when  insured,  though  there 
are  other  business  pursuits  from  which  the  accident  would  not  incapaci- 
tate him.     Pennington  v.  Pacific  etc.  Ina.  Co.,  306. 

35.  Insurance  Against  Accident. — Notice  and  Proofs  of  Loss  Arb  Not 
Required  To  Be  Gitbn  or  Made  at  the  Home  Offiob  of  the  insurer, 
when  the  policy  declares  any  claim  thereunder  is  payable  at  the  com- 
pany's ofBce,  in  San  Francisco,  California,  or  (at  the  option  of  the  com- 
pany) at  the  general  agency  through  which  the  policy  is  issued,  and  the 
plaintiff  had  transacted  all  his  part  of  the  business  with  a  general  agent 
of  the  insurer  at  Chicago,  Illinois,  and  had,  at  the  instance  of  such 
insurer,  been  examined  by  a  physician  designated  by  such  agent.  Pen- 
nington V.  Pacific  etc  Ins.  Co.  306. 

INTEREST. 
Interest  Will  Not  Be  Allowed  on  Moneys  Paid  bt  Mistake  and  with- 
out fraud  or  knowledge  of  such  mistake,  unless  there  is  an  express 
promise  to  pay  such  interest,  or  unless  demand  has  been  made  for  the 
repayment  of  the  moneys  received  by  mistake,  and  then  only  from  the 
date  of  such  demand.     Ooitld  v.  Emerson,  501. 

See  Negotiable  iNSTRUMBN'rs,  7;  Taxes,  I. 

INTERSTATE  COM  MERCK 

1.  Sales  Within  tub  State. — When  both  parties  to  a  sale  of  goods  reside 
in  the  same  state,  the  sale  is  not  a  transaction  of  interstate  commerce. 
National  Distilling  Co.  v.  Cream  City  Importing  Co. ,  902. 

Si  Taxation  of.— No  state  has  a  right  to  lay  a  tax  on  interstate  commerce 
in  any  form,  whether  by  way  of  duties  laid  on  the  transportation  of  the 
subjects  of  that  commerce,  or  on  the  receipts  derived  from  that  trans- 
portation, or  on  the  occupation  or  business  of  carrying  it  on.  Otbom* 
r.  StaU,  99. 

3.  A  state  cannot  tax  nor  regulate  interstate  commerce,  nor  make  the  pay* 

ment  of  a  tax,  or  the  taking  out  of  a  license  a  condition  prcce.lnnt  to 
carrying  on  interstate  or  foreign  commerce.     Oabome  w.  Stute,  99. 

4.  Taxation  of  DoME.mi'7  Bu8INe.h.*«. — The  doing  of  businens  con^^titntint; 

interstate  commerce  by  one  who  is  also  engaged  in  similar  I  usiuess  that 
constitutes  locnl  or  state  commerce,  cannot  exempt  hi«  local  or  >.:.i;o 
commerce  from  taxaliuu  or  regulation  by  the  state.     Oiborne  v.  Ulale,  99. 
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5.  iNTBRsrrATS.CoMMBRO — TAXATION  OF  DOMESTIC  COMMERCE. — An  expres* 
company  which  confines  its  business  to  interstate  or  foreign  commerce 
is  exempt  from  state  taxation  or  regulation,  but  if  it  combines  and 
carries  on  a  local  and  state  business,  together  with  its  interstate  busi- 
ness, it  is  subject  to  state  taxation  and  regulation  so  far  as  its  local  and 
state  bnainesi  is  involved.     Osborne  v.  State,  99. 

0.  Taxation  of  Domestic  Business— Con.stitutionalitt  of  Statute.— A 
state  statute  providing  that  no  person  shall  engage  in  or  manage  any 
business  named  therein  without  taking  out  a  state  license  and  paying 
an  occupation  tax  and  license  fee,  and  authorizing  counties  and  munici- 
palities to  impose  additional  taxes,  and  providing  a  penalty  for  a  viola- 
tion of  its  provisions,  does  notattempt  to  tax  or  regulate  interstate 
commerce  as  distinguished  from  local  or  state  commerce,  and  applies 
only  to  the  latter.  Such  statute  is  valid  when  applied  to  the  local  or 
state  business  of  an  express  company  engaged  in  1)oth  a  state  and  inter- 
■tate  business  or  commerce,  so  long  as  it  has  a  uniform  operation  through- 
out the  state  im  to  such  business,  and  is  not  shown  to  be  prohibitory  or 
destructive  thereof.     Osborne  v.  State,  99. 

7.  Taxation  of  Domestic  Business. — A  state  statute  imposing  a  general 

tax  on  certain  kinds  of  busmess  or  occupations,  and  requiring  a  license 
to  be  taken  oat  before  such  business  or  occupation  shall  be  engaged  in, 
must  be  oonstrued  as. not  applying  to  such  business  as  may  constitute 
interstate  or  foreign  commerce,  but  only  to  such  business  of  the  kinds 
specified  as  constitutes  local  or  state  commerce,  and  to  persons  engaged 
or  intending  to  engage  therein.     Osborne  v.  State,  99. 

INTOXICATING   LIQUORS. 
See  Deeds,  9,  10. 

ISLANDS. 
See  Accretions. 

JOINDER. 
See  Indictment. 

JUDGES. 

A  Judicial  Officer  Cannot  Be  Called  to  Account  in  a  Civil  Action 

for  his  determination  of  acts  in  his  judicial  capacity.     Stewart  v.  Casef 

675. 

See   Prohibition,  2. 

JUDGMENTS. 

L  Appellate  Procedure. —A  Judgment  Is  Final  so  as  to  permit  an  appeal 
therefr'om,  though  the  costs  have  not  been  taxed  or  allowed.  The  tax- 
ation of  costs  may  take  place  after  tlie  entry  of  a  judgment,  and  there- 
fore the  fact  that  they  have  not  been  taxed  does  not  prove  that  no  final 
judgment  has  been  entered.      Wiliiama  v.    Wait,  768. 

2.  A  Judgmknt  Is  Not  Final  Unless  it  is  complete  and  definitive  in  its 
nature,  and  a  valid  and  subsisting  obligation.  It  must  be  certain,  or 
capable  of  being  made  so.      Dmo  v.  Bl'ikp,  156. 

8.  A  Judgment  Is  Final  Though  the  Dkfk.vdant  Is  Givkn  Leave   to 

Afplv  to  the  Tkial  Court  for  a  modification  of  it  as  to  the  time  oi 
its  payment.     JJovi  v.  Blake,  156. 
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4.  A  JuDOMEWT  Is  Pinal  i»  No  Further  Questions  Can  Come  Before  the: 

Co0RT  BXOEFT  snoh  as  are  necessary  to  be  determined  in  carrying  it^ 

into  effect.     Dow  t.  Blake,  166. 
6.  A  JoDQMENT  Is  Final  When  It  Allows  a  Gross  Sum  to  a  Wife  in  an 

divorce  sait,  as  a  final  distribution  of  the  husband's  estate  between  the^ 

parties.     Dowr.  Blake,  166. 

6.  Appeal — Estoppel. — A  mere  appeal  does  not  affect  a  judgment  as  a  bar- 

to  another  action.     Smith  t.  Schreiner,  869. 

7.  A  JcDGHBNT  Rendered  in  ANarnsR  State,  if  Sued  Upon  Herb,  must 

be  given   the   same  force  and  effect  as  it  is  entitled  to  io  the  stateu: 
wberein  it  is  entered.     Dow  v.  Blake,  166. 

8.  An  Appeal  From  a  Judgment  Rendered  in  Another  State  Dobs  not- 

suspend  the  effect  of  the  judgment  in  an  action  thereon  in  this  state, 
unless  such  appeal  has  that  effect  in  the  state  in  which  the  judgment 
was  entered.     Dow  v.  Blake,  156. 

9.  A  Judgment  Is  Properly  Declared  Upon  as  a  Judgment  of  the 

Court  in  Which  It  Was  Entered,  though  it  was  afterwards  appealed, 
from  and  aflBrmed  in  the  appellate  court.     Dow  v.  Blake,  156. 

10.  Estoppel. — If,  in  an  action  to  recover  personal  property  levied  apoibi 
under  execution,  the  transfer  of  the  plaintiff  is  attacked  as  being  made- 
to  defraud  creditors,  and  after  a  trial  on  the  merits  is  adjudged  not  ■ 
to  be  fraudulent  nor  void,  its  validity  cannot  be  assailed  in  a  subse- 
quent equitable  suit  to  subject  to  execution  real  property  included  in 
the  same  transfer.     It  is  not  essential  that  the  title  to  the  property 
should  be  expressly  involved  in  the  former  action.     It  is  sufficient  that 
the  main  question  presented  in  the  first  action  is  necessarily  involved  iu 
the  second.     Baxter  v.  Myers,  298. 

11.  Estoppel. —The  Most  Infallible  Test  as  to  whether  •  former  judg- 
ment is  a  bar  is  to  inquire  whether  the  same  evidence  will  maintaioi 
both  the  present  and  the  former  action.     Hodge  v.  Shaw,  290. 

12.  Estoppel. — If  the  Parties  Are  the  Same  the  legal  effect  of  a  former 
judgment  is  not  impaired  because  the  subject  matter  of  the  second 
action  is  different,  provided  the  former  suit  involved  the  same  title  and 
depended  upon  the  same  question.     Hodge  v.  Shaw,  290. 

It.  Former  Recovery. — A  Judgment  in  Favor  of  Plaintiff  For  a  Sum 
OF  Money  in  a  suit  in  which  he  claims  damages  for  the  obstruction  of 
a  right  of  way  granted  him  by  the  defendant,  and  asks  that  defendant 
be  required  to  furnish  him  another  right  of  way  to  the  same  premises,  ia 
a  full  and  complete  recovery,  and  plaintiff  cannot  maintain  any  further 
action  either  to  recover  for  the  continued  obstruction  of  the  old  right  of 
way  or  for  the  failure  to  furnish  him  another  right  of  way  in  place  ol 
that  so  obstmoted.     Hodge  v.  Shaw,  290. 

14.  The  Fact  That  the  Plaintiff  Is  Given  But  a  Part  of  the  Relibv 
which  b«  Meks  in  an  action  it  an  adjudication  that  be  ia  not  entitled 
to  any  other.     Hodge  v.  Shaw,  290. 

16.  Parties  Bound  BY.— A  Plaintiff  Who  Directs  thb  Lbyy  of  a  WRir* 
AND  Assumes  thb  Management  of  the  Defense  of  the  sheriff,  when 
sued  for  such  levy,  is  bound  by  the  judgment,  and  estopped  from  further 
conteiting  any  issue  necessarily  litigated  and  determined  thereby.. 
Baxter  v.  Myertt,  298. 

l6.  Judgment  in  Action  on  Account. — In  an  action  u pon  an  account,  and 
upon  a  note  given  for  part  thereof,  and  the  note  is  in  court,  the  defend* 
ants  are  not  prejudiced  by  tlie  fact  that  the  findings  and  Ju>lguieut  rest 
▲M.  dT.  Ksr..  Vou  XXXIX  -  tH 
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apon  the  accoant  rather  than  upon  the  note,  especially  when  no  interest 
is  allowed.     Spaultiing  v.  Stiihbings,  888. 

17.  Practicb. — A  Variance  Between  a  Jddomknt  as  Described  in  the 
declaration  and  the  judgment  as  proved  is  waived  if  not  objected  to 
when  it  is  offered  in  evidence.     Dow  v.  Blake,  156. 

18.  Amendment  of. — A  court  cannot  correct  a  judgment  as  in  fact  ren* 
dered  after  the  term  has  passed.  The  power  to  amend  or  change  the 
judgment  is  then  confined  to  the  court  having  appellate  jurisdiction. 
In  re  Black,  331. 

19.  A  JuuoMKNT  Cannot  Be  Impeached  for  fraud  by  a  party  or  privy  to 
it,  and  in  which  such  party  participated.     Dow  v.  Blake,  15(3. 

20.  A  Judgment  Most  Be  Final  Before  an  Action  Upon  It  can  be  sus- 
tained.    Dow  V.  Blake,  156. 

21.  A  Jodgment  May  Be  Enforced  bt  an  Action,  Though  a  petition 
has  been  tiled  in  the  trial  court  to  reduce  the  amount  thereof.  Dow  v. 
Blake,  156. 

22.  An  Action  Lies  on  a  Final  Decree  Fob  Alimony,  though  rendered 
in  another  state.     Dow  v.  Blake,  156. 

23.  In  am  Action  on  a  Decree  of  a  Court  of  Another  State  the 
Defense  that  it  was  a  decree  of  divorce  obtained  by  collusion  between 
the  parties  cannot  be  entertained.  Neither  the  defendant  nor  his  per- 
sonal representative  can  attack  tlie  decree  because  of  fraud  in  which 
the  defendant  participated.     Dow  v.  Blake,  156. 

24.  Judgment  Liens — Revival— Rights  of  Purchaser.— The  lien  of  a 
judgment  revived  within  the  time  allowed  by  statute,  after  its  expiration 
by  limitation,  cannot  relate  back  so  as  to  defeat  the  title  of  a  bonajide 
purchaser  of  the  debtor's  property  between  the  date  when  the  original 
judgment  lien  expired  by  limitation  and  the  revival  thereof.  Woodward 
V.   Woodward,  716. 

26.  Judgment  Liens — Revival — Rights  of  Intermediate  Purchasers. — 
The  revival  of  a  judgment  and  of  its  lien  which  has  expired  by  limita- 
tion is  subject  to  the  rights  of  bona  fide  purchasers  or  encumbrancers 
without  notice  acquired  during  the  suspension  of  such  lien.  Woodward 
▼.  Woodward,  716. 

See  Creditor's  Suit,  3,  4;  Infants,  1-4;  Merger,  1. 

JURISDICTION. 

1.  The  Jurisdiction  of  an  Appellate  Court  of  Another  State  which  has 

rendered  a  judgment  upon  appeal  affirming  an  order  of  a  subordinate 
court,  must  be  presumed.      Van  Matre  v.  Sankey,  196. 

2.  The  Jurisdiction  of  a  Court  to  Order  the  Adoption  of  a  Minor 

Child  is  necessarily  before  the  court  in  subsequent  proceedings  to 
vacate  such  order,  and  the  denial  of  the  vacation  conclusively  affirms 
such  jurisdiction.      Van  Matre  v.  Sankey,  196. 

t.  Void  Judgments — Lapsed  Term  of  Court.  — A  person  tried  and  con- 
victed of  crime  at  a  lapsed  term  of  court,  and  at  a  time  when  the  court 
cannot  legally  be  held,  is  tried  when  the  court  is  without  jurisdiction, 
and  the  judgment  of  conviction  is  void.     In  re  Terrill,  327. 

See  Adoption,  8;  Execution,  5;  Partition,  4-6;  Pleading,  6;  Prohibi- 
tion. 

JURY  AND  JURORS, 
tieo  Xhial. 
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LABOR  UNIONS. 

1.  LuBlLTTT  o».— A  Notice  From  a  Labor  Uniok  to  a  firm  of  clothiers 

that  if  the  non-nniou  man  in  their  employ  is  any  longer  retained,  all 
labor  organizations  in  the  city  will  be  notified  that  the  honse  is  a  non> 
union  one,  and  asking  that  the  matter  be  given  due  consideration,  must 
contemplate  that  such  non-union  man  will  be  discharged  from  his 
employment,  and  therefor  renders  the  union  answerable  for  damages 
resulting  from  his  discharge  by  his  employers  as  a  consequence  of  such 
notice.     Lucke  v.  Clothing  Cutters'  etc.  Assembly,  421. 

2.  A  Labor  Union  Procuring  thk  Discharge  of  a  Person  from  his 

employment  because  he  is  a  non-union  man  acts  wrongfully,  and  is 
liable  for  the  consequent  injury  to  him.  Lucke  v.  Clothing  Cutters'  etc 
Assembly,  421. 
8.  Labor  and  Trades  Unions,  Powsas  of. — A  statute  authorizing  the 
formation  of  labor  unions  "  to  promote  the  well-being  of  their  every-day 
life,  and  for  mutual  assistance  in  securing  the  most  favorable  conditions 
for  the  labor  of  their  members  and  as  beneficial  societies"  does  not 
authorize  the  promotion  of  such  objects  by  making  war  upon  non-union 
laboring  men,  or  by  illegal  interference  with  their  rights  and  privilege*. 
Lucke  T.  Clothing  Cutters'  etc  Assembly,  421. 
See  Evidence. 

LACHES. 
See  Husband  and  Wife,  6. 

LANDLORD  AND  TENANT. 

1.  Evidence. —For  the  Purpose  of  Proving  the  landlord's  title  in  an 

action  between  him  and  his  tenant,  a  lease  from  the  former  to  the  latter 
it  competent  and  sufficient  evidence.      H'illiams  v.    Wii-t,  763. 

2.  Estoppel. — A  Tenant  Cannot  Dispute   the  Landlord's  Title  in  an 

action  to  recover  possession  of  the  leased  premises,  though  he  did  not 
receive  such  possession  from  his  landlord,  by  evidence  tending  to  prove 
that  while  he  was  himself  the  owner  and  in  possession  of  the  property, 
he  and  his  wife  were  by  fraud  and  duress  induced  to  execute  a  convey- 
ance  thereof  to  the  plaintiff,  after  which  he  accepted  a  lease  from  the 
plaintiff.      Williams  v.    Wirt,  768. 

Z.  A  Tenant  Is  Estopped  From  Controverting  His  Landlord's  Title 
While  Remaining  in  Possession  of  the  leased  premises,  though  he 
receives  such  possession  from  the  landlord,  unless  he  can  prove  that  the 
lease  was  obtained  by  fraud,  misrepresentation,  or  mistake,  and  tlie  fact 
that  the  tenant  had  before  the  lease  a  better  title  than  his  landlord  does 
not  create  a  presumption  of  such  fraud,  or  that  the  lease  was  accepted 
by  mistake.      WilliamH  v.    Wirt.,  768. 

4.  A  Landlord,  While  His  Tenant  Is  in  Possession,  Mat  Sustain  ak 
AcTluN  IN  Ca.sb  for  injury  to  tiie  freehold.     Arneson  v.  Spawti,  783. 

6.  A(rriuNABLE  I.njurt  to  the  Rkvkksiok. — Tlie  constructing  of  a  perma- 
nent fence  across  a  part  of  his  land,  and  thus  including  it  within,  and 
attaching  it  to,  the  defendant's  farm,  under  a  claim  of  ownership  by 
the  latter,  is  an  injury  to  the  freehold  for  wiiich  a  landlord  may  main- 
tain  an  action,  though  committed  when  the  prenii.tes  were  iu  pudsCMiiou 
ol  a  tenant  under  a  lease.     Arneson  v.  S}hiwii,  763. 
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Si  An  Injxtrt  to  ths  Reversion  For  Which  a  Landlord  Mat  Rscovbb 
by  action  will  be  presumed  from  an  act  which,  if  persiated  in,  may 
rip«n  into  aa  adverM  right.     Ai-neson  v.  STpawtit  783. 
See  Pleadimo,  10. 

LARCENY. 
OBmiMAX  Law — Ikdictmiht. — The  Stealing  at  thb  Sakb  Tim  of  ■«▼• 

eral  articles  belonging  to  several  owners  constitatea  bat  one  crime,  and 
may,  therefore,  be  charged  in  a  single  count  of  the  same  indictment, 
without  making  it  objectionable  for  duplicity.     State  ▼.  ITorren,  401. 

LEASK 
8m  Lahdlobd  and  Tknant. 

LEGISLATURE. 
Eminknt  Domain. — ^Nkcbssity  For  Taking  Lands  For  IPublio  Use  by 
right  of  eminent  domain  is  one  to  be  determined  by  the  legislative 
department  of  the  government,  bat  it  may  delegate  the  exercise  of  each 
legislative  authority  to  town  or  municipal  officers.  Wiaconain  Water  Co. 
▼.  Winana,  813. 
See  Bmuibxt  Doxain,  1,  2;  Highwatb,  1;  Munioxpal  CIoBFOBAXioMa,  4. 

LETTERS. 
See  Evidence,  10;  Railboads,  8. 

LIBEL. 

L  WsiTTBN  Slander  Upon  Business. — A  letter  written  by  one  of  two 
dealers  advising  a  shipper  to  look  out  for  the  other  dealer  "  that  you 
are  shipping  milk  or  cream  to,  unless  you  have  surety  for  your  goods, 
as  he  does  not  pay  any  of  his  shippers  any  thing,  and  he  sells  the  milk 
and  cream  for  about  what  it  costs  him,  and  the  shippers  are  the  losers," 
tends  directly  to  prejudice  such  dealer  in  his  trade  and  business,  and  is 
libelous  per  ae.     Brown  v.  Vatinaman,  860. 

S.  Pkivileged  Comhdnication — Written  Slander  Upon  Business. — A 
letter  voluntarily  written  by  one  of  two  rival  dealers  acting  from 
motives  of  personal  gain  to  be  secured  through  the  injury  of  his  rival, 
warnmg  a  shipper  against  sending  goods  to  such  rival,  as  he  does  not 
pay  for  them,  is  not  a  privileged  communication,  and  a  mere  belief  in 
the  truth  of  the  statements  contained  therein,  without  good  cause  for 
inch  belief,  is  no  defense  to  an  action  for  libel.  Brown  v.  Tannaman, 
860. 

S.  Damages. — A  verdict  for  damages  in  an  action  for  libel,  though  large, 
is  not  subject  to  change  on  appeal  unless  it  is  so  excessive  as  to  create 
the  belief  that  the  jury  were  misled  either  by  paission,  prejudice,  or 
ignorance,  and  that  the  court  abused  its  discretion  in  allowing  the 
▼erdict  to  stand.     Brown  v.  Vannaman,  860. 

LICENSE. 
See  Interstate  Commerce,  3;  Real  Propertt. 
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LIENS. 
1.  Common  Law  and  Statctort. — Common-law  liens  m  diatingnished  from 
contract  or  statutory  liens  attach  to  the  property  without  reference 
to  ownership,  and  override  all  other  rights  in  the  property,  while  the 
latter  liens  are  subordinate  to  all  prior  existing  rights  therein.  Sullivan 
r.  Clifton,  652. 

5,  Lien  of  Liveryman. — A  chattel  mortgage  on  a  horse  is  superior  to  a 

statutory  lien  of  a  livery-stable  keeper  for  his  board  and  keeping  fur- 
nished at  the  request  of  the  owner  after  the  execution  of  them  ortgage. 
Sullivan  v.  Clifton,  652. 

See  Judgments,  24,  25;  Mechanics'  Liens. 

LIMITATIONS  OF  ACTIONS. 

1.  FoRBiOM  Corporations — Statute  o»  Limitations.— A  foreign  corpora- 
tion is  a  person  "out  of  the  state,"  and  cannot  avail  itself  of  the  stat* 
nte  of  limitations.     Larson  v.  Aultman  etc. Co.,  893. 

3.  Trusts — As  long  as  there  is  a  continuing  and  subsisting  equitable  trust 
acknowledged  or  acted  upon  by  the  parties,  the  statute  of  limitations 
does  not  apply,  but  if  the  trustee  denies  the  right  of  his  cestui  que  ti-nat, 
and  the  possession  becomes  adverse,  lapse  of  time  from  that  period 
may  constitute  a  bar  in  equity.  Trusts  which  are  the  ground  of  an 
action  at  law  are  not  exempted  from  the  operation  of  the  statute.  Faw 
eeU  v.  Fawcett,  844. 

3.  Trusts. — Statute  of  Limitations  does  not  begin  to  run  against  a  cestui 

que  trust  in  possession  until  the  date  of  his  ouster,  no  matter  what  the 
nature  of  the  trust  may  be.     Fawcett  v.  Fawcett,  844. 

4.  Husband  and  Wife. — Statute  of  Limitations  does  not  run  against 

claims  between  husband  and  wife.     Favocett  v.  Fawcett,  844. 

6.  Where  a  Mistake  in  paying  moneys  is  to  be  corrected  by  a  court  of 

equity,  the  statute  of  limitations  does  not  begin  to  run  nntil  the  time 
when  the  mistake  is  discovered,  or,  at  any  rate,  until  the  time  when, 
by  the  use  of  due  diligence,  it  ought  to  have  been  discovered.  Qould 
V.  Emerson,  501. 

6.  New  Proicise. — A  grantee  of  a  mortgagor  who  assumes  and  agrees  to 
pay  the  mortgage  does  not,  by  subsequent  payment  of  part  of  the  prin- 
cipal and  interest,  toll  the  statute  of  limitations  as  against  his  grantor, 
the  original  mortgagor.     Cottrell  v.  Shepherd,  919, 

See  Advebse  Possession,  4,  5;  Cotbnanot,  8;  Insurance,  25,  26;  Pabti> 
tion,  9;  Setoff,  6;  Trusts,  1. 

LIVESTOCK. 
8m  Railroads,  8-lZ 

LOANS. 
See  AoEMOT,  L 

MACHINERY. 
8«e  FncTuaia,  2;  Master  a.nu  Servant,  9-13,  16;  Salm^  7-11. 

MALICE. 
See  Conspiracy,  U;  Damaobs,  8. 
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MALICIOUS  PROSECUTION. 

1.  Foe  THi  Malicious  Pbosecutiom  of  a  Civil  AoTioir  without  probabi* 

eaus«  an  action  will  lie.     O'Neill  v.  Johruon,  615. 

2.  Im  AN  Action  Fos  Malicious  Fboskoution  Maliob  Is  ▲  Fact  To  Bb 

Plbadkd  as  such,  and  it  would  be  bad  pleading  to  set  forth  the  evidence 
to  establish  it.  O'Neill  v.  Johnson,  615. 
S.  Plbadiho. — A  Couplaint  Averring  that  the  defendant  instituted  a 
civil  action  against  plaintiff  maliciously  and  without  probable  cause, 
and  that  plaintiff  was  indebted  to  the  defendant  in  no  sum,  and  liable 
to  her  in  no  manner  whatever,  which  defendant  well  knew,  and  that 
plaintiff  necessarily  lost  time  and  performed  work  in  defending  the 
action,  and  employed  and  was  compelled  to  pay  attorneys  in  such 
defense,  states  a  cause  of  action.     O'Neill  v.  Johnson,  615. 

4.  Dahaqes,  Remote  For  Malicious  Prosecution. — An  allegation  that  by 

reason  of  a  garnishment  in  an  action  of  a  sum  due  the  defendant  therein, 
which  sum  was  not  paid  to  him,  and  he  was  unable  to  pay  his  rent  and 
hit  employees,  and  his  lease  was  canceled  by  his  landlord,  and  his  em- 
ployees left  his  service,  and  his  business  was  thereby  ruined  and  his 
prospects  blighted,  discloses  damages  too  remote  for  allowance  in  an 
action  for  the  malicious  prosecution  of  the  former  suit.  O'Neill  t. 
Johnson,  615. 

MANCUPATION. 
See  Fisheries,  2. 

MANDAMUS. 

L  Office  and  Officers — Mandamus  to  Obtain  Possession— Defense. — 
In  a  mandamus  proceeding  by  a  person  holding  prima  facie  title  to  an 
office,  to  enforce  his  right  to  immediate  possession  thereto,  the  fact 
that  another  claimant  received  a  greater  number  of  legal  votes  at  the 
election  is  not  pleadable  ais  a  defense.     State  v.  Oates,  912. 

2.  Office  AND  Officers — Mandamus  to  Obtain  Possession — Defense. — A 
person  entitled  to  immediate  possession  of  an  office  under  his  jirima  facie 
title  thereto  may  enforce  his  right  by  mandamus,  unaffected  by  the  fact 
that  another  claiming  a  right  to  the  office  may  be  able,  in  quo  vxiiTaiito 
proceedings,  to  successfully  contest  such  prima  facie  title.  State  v. 
Oates,  912. 

5.  Office  and  Officers — Mandamus  to  Obtain  Possession. — One  prima 
facie  entitled  to  an  office  under  the  authorized  canvass  of  votes  and  certifi- 
cate  of  election  may  enforce  his  right  to  the  possession  of  the  office  by  writ 
of  mandamus,   as  against  one  who  holds  the  office  without  color  of 

I  authority  after  the  expiration  of  his  term,  especially  when  the  statutory 

proceeding  to  compel  the  delivery  of  the  books  and  papers  of  the  office 
is  inadequate.  State  v.  Oates,  912. 
4.  Immaterial  Defect. — Although  an  alternative  writ  of  mandamus  is 
defective  in  that  it  is  signed  by  the  judge  instead  of  the  clerk  of  the 
court,  and  is  not  under  seal,  the  defect  must  be  regarded  as  imma* 
terial  when  no  substantial  right  is  affected.  State  v.  Oates,  912. 
See  Quo  Warranto. 

MARRIAGE   AND   DIVORCE. 
1.   Res  Judicata. — If  a  Defense  Is  Not  Interposed  to  an  action  or  pro- 
ceci-liu^,  uorauy  determination  therein  made  respeuciug  it,  the  party  la 
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whoie  favor  It  ezistt  Is  not  precluded  from  urging  it  m  a  cause  of  aotioa 
«r  of  defense  in  a  subsequent  proceeding  which  is  independent  of  the  orig- 
Inal  suit.  Hence,  if  a  husband  is  sued  by  his  wife  for  separate  support  and 
maintenance,  and  a  judgment  is  entered  in  her  favor  on  the  ground  that 
the  is  living  apart  from  him  for  jutitifiable  cause,  this  does  not  estop  him 
in  a  subsequent  suit  for  divorce  from  proving  that  prior  to  the  former 
proceeding  she  had  been  guilty  of  adultery,  and  ejected  from  hi* 
house  for  that  cause,  provided  he  did  not,  in  the  former  proceeding, 
attempt  to  defend  on  the  ground  of  such  adultery,  aud  it  was  not 
brought  to  the  attention  of  the  court  either  by  pleading  or  evidence. 
WatUv.  IFa««,509. 

SL  Rbs  Judicata. — A  Decree  Afrrmino  That  a  Wife  Is  Litiuo  Apart 
From  Her  Husbakd  For  Justifiable  Cause  does  not  necessarily  affirni 
that  she  had  not  been  guilty  of  adultery,  nor  preclude  him  from  8ubs«> 
queutly  maintaining  a  suit  for  divorce  on  the  ground  of  such  adultery. 
WatUr.  ITafte,  509. 

t.  Res  Judicata. —A  Decree  Affirhino  That  a  Wife  Is  Litino  Apart 
From  Her  Husband  For  Justifiable  Cause  Does  Not  Necessarilt 
Affirm  that  she  has  a  cause  entitling  her  to  a  divorce,  nor  that  a  causa 
of  divorce  does  not  exist  in  favor  of  her  husband  against  her.  WatU  v. 
Watts,  509. 

4.  Divorce — Res  Judicata. — A  final  decree  of  divorce  settles  all  property 

rights  of  the  parties,  and  bars  a  subsequent  action  by  either  party  to 
determine  any  question  of  alimony  or  property  rights  which  might  have 
been  settled  by  such  decree,  and  a  decree  on  service  by  publication  is  aa 
effectual  as  where  personal  service  is  made.     Hoe  v.  Boe,  367. 

6.  Divorce — Alimony — Res  Judicata. — A  valid  decree  of  divorce  obtained 
by  a  husband  from  his  wife  in  one  state,  without  provision  with  reference 
to  property  or  alimony,  is  a  bar  to  an  action  brought  long  afterward  by  the 
wife  in  another  state  to  obtain  a  judgment  of  divorce  and  for  alimony, 
or  for  alimony  alone,  in  the  absence  of  proof  that  the  law  of  the  former 
state  is  different  from  that  of  the  latter.     Roe  v.  £oe,  367. 

8.  JuDOMKNTs— Order  For  in  Divorce  Proceedings— Retroactive  Effect 
OF. — An  order  for  judgment  in  divorce  proceedings  does  not  affect  the 
itatUB  of  the  parties,  nor  render  them  capable  of  contracting  marriage 
with  third  persons;  and  the  judgment,  when  afterwards  entered,  cannot 
operate  to  make  an  act  of  sexual  intercourse  adultery  which  was  not  a 
crime  when  committed,  or  if  then  a  crime,  to  make  it  one  of  a  higher 
grade.    State  v.  Eaton,  867. 

See  Merger,  1;  Judgments,  6,  23. 

MARRIED   WOMEN. 
See  Husband  and  Wifi. 

.  jr. 

MASTER  AND  SERVANT.  •-' 

I.  If  a  laundress  is  being  conveyed  from  her  place  of  residence  to  her  pltioe 
of  work  in  a  vehicle  driven  by  the  coachman  of  her  employer,  and  an 
accident  occurs,  she  must  be  regarded  as  being  in  the  service  of  her 
employer  at  tliat  time,  and  as  assuming  the  perils  iiiciileut  to  that  serv« 
ice.     McOiiiik  v.  Slmllnck,  454. 

5.  Fellow-.skrvant.s— Who  ahf,. — All  persons  employed  nndor  one  prin- 

oipal  in  the  conduct  of  one  enterprise,  rucIi  as  operating  a  railroad,  are 
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th«  gerrants  of  one  master,  and  therefore  feUow-iervanta  of  each  othsr. 
Jenkini  v.  Richmond  etc  R.  R.  Co.,  760. 

■ll  FttLOW-SBEVANTS— How  DiTBRMiNBD. — Whether  parties  are  fellow-serr- 
ants  is  not  to  be  determined  by  the  rank  or  grade  of  the  offending  or 
injured  servant,  but  is  to  be  determined  by  the  character  of  the  act  being 
performed  by  the  offending  servant.  If  it  is  an  act  that  the  law  implies 
a  contract  duty  on  the  part  of  the  employer  to  perform,  then  the  offend* 
ing  employee  is  not  a  servant,  but  au  agent;  as  to  all  other  acts  they  are 
fellow-servants.     Jenkins  v.  Richmond  etc  R.  R.  Co.,  750. 

iA>  FsLLOW-SEBYAMTS — Rank  A3  Aftkctino. — Whether  persons  engaged  in 
the  same  employment  are  fellow-servants  or  not  does  not  depend  upon 
their  rank,  grade,  or  authority.  All  who  serve  the  same  master,  work 
under  the  same  control,  derive  authority  and  compensation  from  the 
same  source,  are  engaged  in  the  same  general  business,  though  in  dif- 
ferent grades  or  departments  of  it,  are  fellow-servants  who  take  the  risk 
of  each  other's  negligence.     Jenkins  v.  Richmond  etc.  R.  R.  Co.,  750. 

^  Fbllow-sbbvants.— A  Laundress  and  a  Coachman  of  Her  Emplotbe 
who  is  in  charge  of  a  horse  and  vehicle  in  which  she  is  being  conveyed 
from  her  home  to  her  place  of  work  are  fellow-servants,  and  she,  there- 
fore, cannot  recover  of  their  common  employer  for  injuries  suffered  from 
the  negligence  of  the  coachman.     McGuirk  v.  SfuUtuck,  454. 

"^  FlLLOW-SBRVANTS. — A  Servant  does  not  assume  the  risk  of  the  negli- 
gence of  a  fellow-servant  in  using  defective  machinery.  Monmouth 
Mining  etc.  Co.  v.  Erling,  187. 
7.  Liability  For  Neoliqence  oy  Fellow -servants. — A  master  who  uses 
due  diligence  in  the  selection  of  competent  and  trusty  servants,  and  fur- 
nishes them  with  suitable  means  to  perform  the  services  in  which  he 
employs  them,  is  not  answerable  to  one  of  them  for  an  injury  received  in 
consequence  of  the  carelessness  or  negligence  of  another  while  both  are 
employed  in  the  same  service.    Jenkins  t,  Richmond  etc.  R.  R.  Co. ,  750. 

A  A  Master  Cann«t  Delegate  to  a  Servant  the  Duty  of  Seeing  That 
Machinery  with  which  other  servants  must  work  is  reasonably  safe,  so 
as  to  relieve  himself  from  liability  for  the  negligence  of  the  servant 
to  whom  such  duty  ia  delegated.  Monmouth  Mining  etc.  Co.  v.  ErUng, 
187. 

19.  A  Mastbb  Is  Bound  to  Exercise  Reasonable  Care  and  Diligencs  in 
Providing  and  Keeping  in  Repair  Safe  Tools  and  Machinery  for 
his  servant's  use.  A  servant,  therefore,  has  the  right  to  presume  such 
tools  and  machinery  are  safe,  and  will  be  kept  in  repair.  Monmouth 
Mining  etc  Co.  v.  Erling,  187. 

HOi  Tu>  Duty  Rbsidbs  in  the  Servant  to  Obsbrvb  Whether  Machinkrt 
furnished  him  is  in  repair,  and  to  report  to  the  master  if  it  is  not. 
Monmouth  Mining  etc  Co.  v.  Erling,  187. 

31.  If  Machinery  With  Which  Servants  Work  Is  Out  of  Repair  and 
in  a  dangerous  condition  for  more  than  two  weeks,  the  master  must 
be  chargeable  with  negligence  if  the  supervision  exercised  by  him  or 
his  agents  has  been  such  that  he  does  not  know  of  the  condition  of  such 
machinery.     Monmouth  Mining  etc.  Co.  v.  Erling,  187. 

12.  A  Master  Is  Not  Answerable  for  Injury  to  His  Servant  Result- 
ing From  Not  Adopting  the  Best  and  Safest  Machinery,  if  that 
which  he  did  employ  was  reasonably  suitable  and  proper  for  the  busi- 
ness, but  an  error  in  admitting  evidence  upon  this  subject  is  made 
iiarmless  by  au  instruction  to  the  jury  that  the    defendant  was   not 
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boand  to  farnish  the  rery  best  and  most  improved  macbloeiy,  nor 
that  which  was  abaolately  safe.  Monmouth  Mining  etc  Co.  ▼.  Erling^ 
187. 

13.  NcGLioKMOK — Necessary  Allboatioxs  akd  Proot. — To  enable  an 
employee  to  recover  from  his  employer  on  account  of  injuries  received 
by  reason  of  defective  places,  machinery,  appliances,  or  incompetent 
co-employees  it  is  generally  necessary  to  allege  and  prove  Ihat  the 
employer  was  in  fault,  and  that  the  employee  was  without  fault,  or  to 
allege  and  prove  facta  from  which  such  fault  and  want  of  fault  may 
be  inferred.     Pennsylvania  Co.  v.  Congdon,  251. 

14.  Unsafe  Vehicle.  —If  a  vehicle  in  which  a  servant  is  to  ride  to  the  place 

of  work  is  unsafe,  by  reason  of  not  having  a  proper  seat,  and  this  is  obvi- 
ous, and  she,  being  aware  of  it,  puts  in  a  camp-chair  and  sits  in  it,  and 
his  mode  of  riding  is  not  safe,  it  is  her  own  act  rather  than  the  negli- 
gence of  the  employer,  and  if  it  leads  to  injury,  she  cannot  recover. 
McQuirk  v.  Shaituck,  454. 

16.  Contributory  Nkglioence. — A  servant  injured  by  machinery  being 
out  of  repair,  and  in  a  dangerous  condition,  is  not  chargeable  with  con- 
tributory negligence  if  be  had  no  actual  notice  of  the  want  of  repair, 
and  his  duties  did  not  require  him  to  be  in  charge  of  the  machinery,  and 
his  labor  was  only  incidental  to  it.  MonmouUi  Mining  etc  Co.  v.  Erling 
187. 

10.  Contract— Pleading. — If  One  Is  Engaged  to  Work  For  Another, 
and  would  have  been  retained  in  that  employment  as  long  as  his  work 
was  satisfactory  but  for  the  unlawful  interference  of  a  third  person  by 
which  bis  discharge  is  secured,  he  may  sustain  an  action  for  the  result- 
ing damages.  In  such  action,  however,  he  shouLl  allege  the  true  facts 
concerning  his  contract  of  employment,  and  cannot  recover  upon  an 
allejation  of  a  contract  for  a  long  or  specific  time.  He  may  be  per- 
mitted to  amend  his  declaration  in  accordance  with  the  facts,  and 
thereupon  to  maintain  his  action.  Lueke  v.  Clothing  Cutters'  etc.  As- 
tenibly,  433. 

17.  Wrongful  Arrf^t  by  Railroad  Detective— Respondeat  Superior 
If  an  employee  of  a  railway  company  has  general  authority,  actual 
or  apparent,  to  act  for  his  employer  in  the  capacity  of  detective  offi- 
cer, and  such  authority  includes,  expressly  or  by  general  usage  and 
consent,  the  power  to  make  an  arrt-st  in  the  employer's  behalf,  the 
mode  of  execution  of  such  power,  with  warrant  or  without,  is  imma- 
terial, and  the  employer  is  liable  for  a  wrongful  arrest  Duggan  r. 
Baltimore  etc  R.  R.,  772. 

Bee  CoMPouNDiNo  Felony;  Conflict  of  Laws;  Conspiracy,  3-5;  Labor 
Unions,  1,  2;  Railroads,  23-28. 

MECHANIC'S  LIEN. 
1.  That  Labor  Is  Performed  "By  the  Consent  o?  the  Owner  o»  a 
Building"  is  not  establislied  by  proving  his  knowledge  that  such  labor 
was  being  performed,  where  it  does  not  appear  that  he  knew  wlio  was 
doing  the  work,  nor  under  what  contract,  nor  that  any  lien  was  «>r  might 
be  claimed,  and  he  does  uut  iu  words  express  his  conjtvuU  Saundert  v. 
Bennett,  456. 
J.  OwNKR  OF  Property,  Who  Is.— Ono  in  powewon  of  really  nnder  a  eon- 
tract  to  purchase  cannot  be  regarded  as  an  owuer  within  the  meaning  of 
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the  stfttute  respecting  mechanics'  liena.  Nor  can  inch  a  lien  be  enforced 
against  sach  person  after  he  has  acquired  the  legal  title,  unless  be  has 
•stopped  himself  from  denying  that  he  was  the  owner  at  a  prior  date. 
Saundert  v.  Bennett,  466. 

See  MoRTUAQBS,  4. 

MERGER. 

L  Judgment— MiROBK  of  Onb  in  Anothkb. — If  a  judgment  is  rendered, 
divorcing  parties,  and  designating  a  sum  to  be  paid  by  the  husband  to 
the  wife  on  releasing  her  claim  to  dower,  and  subsequently  another 
judgment  is  rendered  in  the  same  suit,  by  which  the  wife  recovers  a 
much  greater  sum,  the  former  judgment  merges  in  the  latter  so  far  aa 
it  directs  the  payment  of  money.     Dow  v.  Blake,  156. 

'.  JuDOMKNT — If  a  person  in  a  railway  accident  receives  an  injury  to  his  per- 
•on  and  to  his  clothing;,  they  furnish  but  one  cause  of  action,  and  a  recov« 
•ry  for  either  precludes  any  further  recovery  for  the  other.  Blis$  v.  New 
York  etc  B.  B.  Co.,  501. 

METES  AND  BOUNDS. 
See  DowBR,  1,  2,  4. 

MINORS. 
See  Infants. 

MISTAKE. 
8m  Advsrss  Possksstok,  4;  Courts,  2;  Elections,  I;  Eqditt,  2;  Intbr* 
kst;  Landloso  akd  Tbnant,  3;  Limitations  of  Actions,  6. 

MONOPOLIES. 

1.  Trade  Combinations— Contracts  of  Salb  With— PasLic  Policy.- A 

contract  by  which  a  buyer  of  certain  goods  is  to  receive  a  rebate  ou 
their  purchase  price,  on  condition  that  be  purchases  for  a  certain  time 
from  an  illegal  trust  or  combination  or  members  thereof,  does  not  render 
a  sale  of  such  goods  invalid  as  against  public  policy  and  in  restraint  of 
trade.     National  Distilling  Co.  v.  Cream  City  Importing  Co.,  902. 

2.  Tradb  Combinations — Contract  of  Sale  With — Recovery  of  Pricb. — 

The  fact  that  a  person  is  a  member  of  an  illegal  trust  or  combination, 
formed  for  the  purpose  of  acquiring  control  and  a  monopoly  of  the  trade 
in  certain  goods,  does  not  in  law  prevent  him  from  selling  goods  within, 
or  affected  by,  the  provisions  of  such  trust,  and  recovering  their  price 
or  value  when  the  illegality  of  the  trust  is  entirely  collateral  to  the  sale. 
National  Distilling  Co.  v.  Cream  City  Importing  Co. ,  902. 
8.  Trade  Combinations — Contract  of  Sale  With — Action  Fob  Price — 
Plea  in  Abatement. — In  an  action  by  a  member  of  an  illegal  trust  or 
combination  to  recover  the  price  of  goods  sold  by  him,  an  allegation 
that  snch  trust  is  the  real  party  in  interest  in  the  action,  and  that  it  can 
only  be  maintained  by  it,  is  fatally  defective  as  a  plea  in  abatement, 
without  an  allegation  that  such  trust  in  a  partnership  or  corporation 
and  that  it,  or  some  of  its  members  other  than  plaintiff,  had  an  Interest 
in  the  goods  sold  or  the  money  to  be  paid  for  them,  together  with  a 
denial  of  indebtedness  to  the  plaintiff. — National  Distilling  Co.  v. 
Cream  City  Importing  Co.,  902. 
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MONUMENTS. 
Bee  BouNDAKiBS,  7,  8,  10;  Sukvits,  2. 

MORTGAGE. 

1«  AflSUMPiTOif  or — Evidence. — To  create  a  personal  liability  on  the  part 
of  a  grantee  in  a  deed  to  pay  a  prior  mortgage  on  the  premises  cou- 
reyed,  the  covenant  or  words  used  must  clearly  import  that  the  ohli- 
gation  was  intended  by  the  grantor,  and  knowingly  assumed  by  the 
grantee.  The  use  of  the  words  "  except  a  mortgage  of  two  thousand 
one  hundred  and  seventy  dollars,  and  one  interest  mortgage  of  one  hun- 
dred and  ninety-tive  dollars,  which  mortgages  of  second  party  accept 
and  agree  to  pay,"  in  the  deed,  wholly  unexplained  by  other  evidence, 
are  not  sufficient  to  show  an  assumption  of  such  mortgages  by  the 
grantee  named  in  the  deed;  but  his  intent  to  assume  their  payment 
may  be  shown  by  evidence  outside  the  deed.     Hopper  v.  Calhoun,  363. 

S.  Assignment — Notice  of  to  Mortgagor — Payments — Estoppel.— An 
assignee  of  a  mortgage  to  protect  himself  must  give  actual  notice 
to  the  mortgagor,  and  a  marginal  record  notice  of  the  assignment 
of  a  mortgage  is  not  such  notice  as  to  prevent  the  mortgagor  from 
setting  up  payments  by  him  to  the  mortgagee  made  after  the  assign* 
ment  and  before  he  has  actual  notice  thereof.     Foster  v.  Carton,  696. 

5.  Notice  or  Assignment — Payment. — Actual  notice  of  the  assignment 

of  a  mortgage  is  essential  to  the  completion  of  the  contract  relations 
between  the  assignee  and  the  mortgagor.  Until  that  has  been  given 
the  mortgagor  does  no  wrong  in  making  payments  to  the  original 
mortgagee.  Fotter  v.  Carson,  696. 
A.  Mechanic's  Lien. — If  one  in  possession  of  land  nnder  an  agreement 
to  purchase,  contracts  for  the  erection  of  a  building  thereon,  ami 
while  the  work  is  in  progress  receives  a  conveyance,  and  at  the  same 
time,  and  as  a  part  of  the  same  transaction,  executes  a  mortgage,  the 
lien  of  the  mortgage  is  paramount  to  any  lien  existing  in  favor  of  a 
mechanic  for  labor  in  erecting  the  building.     Saunders  v.  Bennett,  456. 

6.  Mortgages — Fobeclosure — Evidence. — In  an  action  to  foreclose  a  mort- 

gage to  secure  the  payment  of  a  composition  with  creditors  a  niling 
that  testimony  given  by  the  mortgagor  in  supplementary  proceedings, 
after  the  execution  of  the  mortgage,  is  competent  against  the  plaintiff 
only  to  the  extent  of  impeaching  the  credibility  of  the  mortgagor  after 
a  proper  foundation  has  been  laid,  is  not  ground  for  reversal  when  the 
mortgagor  was  a  witness,  and  might  have  been  examined  as  to  all  mat- 
ters covered  by  such  evidence.     Monaghan  Bay  Co.  v.  Dickson,  704. 

t.  A  Suit  to  Redeem  from  a  mortgage  cannot  be  maintained  unless  the 
debt  was  due  when  suit  was  commenced,  though  it  became  due  subse- 
quently, and  before  the  hearing  of  the  cause.     Bernard  v.  TopUtz,  465. 

S«e  AiTOBNET  and  Client,  2;  Crops;  Eqctitt,  1;  Fixtures,  2;  Fraudu- 
lent Conveyances,  1,  2;  Insurance.  4,  6-10,  16;  Partition,  2; 
subrooation. 

MUNICIPAL    CORPORATIONS. 
1.  PROCEiniNoa  to  Incorporate  a  Town  Already  Incorporatid. — Pro- 
ceedings before  the  probate  judge  for  the  incorporation  of  a  town  are 
void  if  it  has  alrea<ly  been   incorporited  and  its  charter  has  not  been 
forfeited.     Nor  can  these  proceedings  be  sustained  on  proof  that  thera 
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had  been  no  user  of  the  charter  for  many  jeart,  and  the  Inoorpo* 
raters  believed  such  nonuser  had  forfeited  the  corporate  rights  and 
terminated  the  corporate  existence.     Butler  v.  Walker,  61. 

t.  CoNDixio.N9  SuBSEQCTENT — FoKFiiTCRB  OF  CHARTER.  —  If  the  charter 
of  a  muuicipality  declares  that  on  the  failure  to  hold  the  annual  eleo> 
tions  on  a  day  mentioned  in  such  charter  all  the  powers,  rights,  and 
privileges  conferred  on  the  municipality  as  a  corporation  shall  forever 
cease  and  determine  and  be  in  no  force  and  effect  whatever  this  is  a 
sufficient  legislative  determination  and  declaration  of  dissolution,  and 
of  itself,  on  the  happening  of  the  condition,  works  the  corporate  de- 
struction.    Butler  V.   Walker,  61. 

8.  A  Municipal  Coeporation  Does  Not  Forfeit  Its  Charter  bt  Non- 
user  for  any  period  of  time.  To  work  such  forfeiture  there  must  be 
legislative  action  by  a  repeal  of  the  act  of  incorporation  or  judicial  action 
adjudging  the  forfeiture,  unless  the  1  gislature,  in  its  act  of  incorpora- 
tion or  otherwise,  declares  that,  upon  the  happening  of  a  certain  con- 
tingenc)',  the  corporation  shall  cease,  and  such  contingency  has  taken 
place.     Butler  v.  Walker,  61. 

4.  Officers— Removal— Power  of  Council. — When  the  absolute  authority 
and  entire  responsibility  of  the  appointment  of  a  city  officer  for  a  fixed 
term  are  given  by  law  to  the  mayor  without  power  of  removal  at  will 
or  for  cause  the  common  council  of  the  city  has  no  inherent  power  to 
remove  such  officer.  Such  common  council  has  only  such  power  as  it 
derives  from  express  legislative  enactments,  Speed  v.  Common  Council, 
555. 

fi.  Officers— Removal. — The  mayor  of  a  city  cannot  revoke  the  appoint- 
ment of  a  city  officer  when  once  made,  and  neither  he  nor  the  common 
council  of  the  city  possesses  the  power  to  remove  such  officer  at  will. 
Speed  V.  Common  Council,  555. 

6.  The  Approval  of  the  Mayor  is  not  necessary  to  a  resolution  of  the 

common  council  preferring  charges  against  an  officer,  where  such  coun- 
cil, by  a  vote  ot  two-thirds  of  its  men'bers,  is  authorized  to  remove 
an  officer  for  a  sufficient  cause  after  preferring  charges  and  giving  him 
a  hearing.     State  v.  Duluth,  595. 

7.  Majority  Vote  of  Members,  What  Is. — If  a  statute  requires,  for  the 

purpose  of  tilling  a  vacancy  in  a  city  council,  a  majority  vote  of  the 
remiiining  members,  such  vacancy  cannot  be  filled  by  a  majority  of 
those  present,  unless  they  also  constitute  a  majority  of  all  the  members 
of  the  council,  both  present  and  absent.     Mayor  v.  Davis,  94. 

8.  Amendment  of  the  Records  of  a  meeting  of  a  city  council  to  make 

them  speak  the  truth  may  be  made  at  a  subsequent  meeting.  Mayor 
V.  Dads,  94. 

9.  If  the  Minutes  op  a  Meeting  of  a  Citt  Council  Are  Amended 

at  a  subsequent  meeting  thereof,  the  only  remedy  of  a  person  injured 
thereby,  and  who  claims  that  the  original  entry  was  correct,  is  by  a 
direct  proceeding  to  have  the  minutes  as  amended  annulled,  and  the 
original  minutes  restored.  While  the  amended  minutes  remaiTi,  they 
cannot  be  impeached  or  varied  in  a  collateral  proceeding.  Mayor  v. 
Davis,  94. 

10.  Liability  For  Ice  on  Sidewalk. — The  presence  of  ice  on  sidewalks  in 
a  city,  if  produced  by  natural  causes,  such  as  drippings  from  snow  or  ice 
on  adjacent  buildings  or  the  operation  of  the  laws  of  gravitation  and 
temperature,  is  not  of  itself  such  a  defect  in  the  sidewalk  as  makes  the 


Index.  989 

city  liable  for  an  injury  to  a  person  who  slips  and  falls  thereon,  because 
of  such  accumulation  of  ice.     Hausmann  v.  City  of  Madison,  834. 

11.  Io>  oiT  Sidewalks — Contbibctory  Neolioence. — A  person  who,  in 
passing  along  the  street  of  a  city  in  the  daytime  with  nothing  to  divert 
bis  attention,  and  with  knowledge  of  an  accumulation  of  ioe  upon  the 
sidewalk  produced  by  natural  causes  and , the  laws  of  gravitation  and 
temperature,  slips  and  falls  upon  such  ice  when  he  can  pass  without 
coming  in  contact  with  it,  is  guilty  of  contributory  negligence,  and 
cannot  recover  from  the  city  for  his  injury.  Hausmann  v.  City  of  Mad- 
ison,  834. 

12.  Defective  Drainage — Liability  For.— When  a  city  in  grading  a  street 
builds  a  high  embankment  across  a  natural  watercourse,  and  con- 
structs a  culvert  through  it  suflBcient  for  the  passage  of  the  stream,  and 
subsequently  another  person  or  corporation  places  a  high  embankment 
on  its  own  land  adjacent  to  such  street,  and  constructs  a  similar  drain 
on  the  same  plan  as  that  adopted  by  the  city,  but  the  latter  drain  be> 
comes  obstructed,  and  dams  up  the  water  so  as  to  flood  private  prop- 
erty, the  fact  that  the  city  permits  such  person  or  corporation  to  join 
its  drain  to  that  constructed  by  the  city  does  not  render  the  latter 
liable  for  the  injury  thus  caused.     Kansas  City  v.  Brady,  349. 

in  LiABiLrpY  For  Acts  of  Officers. — A  city  is  liable  only  for  the  acts 
of  its  officers  performed  within  the  lines  of  their  duties,  and  if  a  city 
engineer  plans  a  defective  drain  constructed  by  private  persons,  which 
subsequently  causes  injury  to  private  property,  the  city  is  not  liable 
therefor.     Kansas  City  v.  Brady,  349. 

14.  Street  Assessments.  ~ A  Chamqk  in  the  Grade  or  a  Street  Mads 
After  the  Resolution  Requirinq  It  to  be  Graded  has  been  adopted, 
and  after  the  time  for  protesting  by  property  owners  has  expired,  ren- 
ders the  proceeding  nnder  soch  resolution  void,  and  a  new  resolution 
and  proceedings  thereunder  are  necessary  before  the  property  can  be 
made  liable  for  an  assessment  for  the  costs  of  grading  to  the  new  grade, 
where  the  change  in  the  grade  materially  enhances  the  costs  to  the 
property  owners.  Whether  such  a  change  has  resulted  is  a  question  of 
fact  to  be  determined  by  the  court  or  jury.     Mason  v.  Sioux  Fails,  802. 

li,  Streit  Assessments. — If  Work  Not  Included  in  the  Resolution  or 
Intention  is  done  upon  a  street,  and  the  expense  thereof  included  in  an 
assessment,  such  assessment  cannot  be  enforced  unless  all  the  work  is 
properly  included  therein,  in  cases  where  there  is  no  difficulty  in  deter- 
mining what  was  the  cost  of  the  wcrk  Kuthorized.  Mason  v.  Si<mx  Falls, 
802. 

16.  Street  AssE-ssMENTS.— To  Render  Property  Subject  to  the  cost  of 
street  assessments,  the  requirements  of  the  statute  mast  be  strictly 
complied  with.     Mason  ▼.  Sioitx  Falls,  802. 

17.  A  Street  Assessment  Cannot  Be  Resisted  oh  the  Ground  that  thk 
Mdnicipalitt  Has  No  Title  to  the  property  used  and  improved  as  a 
street,  unless  it  also  appears  that  the  city  will  probably  not  acquire  titl» 
to  such  street,  and  that  the  benefit  of  any  improvement  to  be  made  will 
be  lost  to  the  public.     Mason  v.  Sioux  Falls,  802. 

18.  Strf-et  Asse-ismknts  —  It  is  Not  Neces-sart  that  a  Municipalitt 
8HUULD  Have  Acquired  Title  to  a  Stkkkt  to  enable  it  to  levy  and  coK 
lect  assessments  for  the  improvement  thereof.  It  is  sufficient  that  the 
owner  of  the  fee  has  permittel  the  land  to  be  use<l  as  a  street  for  such  a 
length  of  time  that  the  public  accommodation  and  private  rights  uii^ht 
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be  materially  affected  by  the  interruption  of  the  enjoyment,  ifason  t. 
Sioux  Falls,  802. 
19.  lNJ0NcrnoNS — Obsteuctions  ik  Streets. — A  city,  In  its  corporate 
capacity,  may  maintain  a  suit  in  equity  to  obtain  an  injunction  to  pre« 
vent  threatened  obstructions  or  serious  unlawful  injuries  to  public 
streets.     Eau  Claire  r.  Matzke,  900. 

See  Certiorari,  1. 

MUTUALITY. 
See  CoVTRAOTS,  4;  Specific  PBRroRMAMCi,  2. 

NEGLIGENCE. 

1.  What  Constitutes. — To  constitute  actionable  negligence  a  duty  must 

exist  on  the  part  of  the  defendant  to  protect  the  plaintiff  from 
the  injury  of  which  he  complains,  coupled  with  a  failure  to  perform 
that  duty,  and  an  injury  to  the  plaintiff  arising  from  such  failure. 
Faris  v.  Hoberg,  261. 

2.  Proximate  Cause  is  the  efficient  cause — the  one  that  necessarily  seta  the 

other  causes  in  operation.  Causes  that  are  merely  incidental,  or  instru. 
ments  of  a  superior  or  controlling  agency,  are  not  the  proximate  causes, 
though  they  may  be  nearer  in  time  and  more  immediate  to  the  result. 
Pennsylvania  Co.  r.  Congdon,  261. 

3.  Whether  the  Mere  Failure  to  Look  For  a  Street-car  by  a  person 

driving  along  the  street  is  negligence  is  a  question  for  the  jury  under 
proper  instructions.     Benjamin  v.  Holyoke  etc.  By.  Co.,  446. 

4.  Presumption  of  From  Accident. — If  a  person  driving  in  a  public  street 

is  struck  by  a  broken  iron,  part  of  an  ear  used  to  clasp  a  trolley 
wire  and  apply  to  it  a  strain  from  the  guy,  in  order  to  keep  the  troU 
ley  wire  in  place  around  a  curve  and  over  a  track,  these  facts,  in  the 
absence  of  other  evidence,  justify  and  require  the  jury  to  find  negligence 
on  the  part  of  the  defendant.  If,  however,  defendant  offers  evidence 
tending  to  show  due  care  on  its  part  in  the  selection  and  inspection  of 
its  apparatus,  then  it  is  for  the  jury  to  determine  from  all  the  evidence 
whether  defendant  was  negligent  or  not.  Uggla  v.  West  End  etc.  By, 
Co.,  481. 
<6.  Deuree  of  Care  Required. — In  an  action  founded  upon  alleged 
negligence  it  is  proper  to  instruct  the  jury  that,  in  determining  the 
question,  they  should  take  into  consideration,  as  one  of  the  most 
important  facts,  the  apparent  danger — what  would  happen  if  there  was 
a  failure  to  use  proper  care,  and  if  there  was  a  danger  of  causing  loss  of 
life  or  of  great  serious  bodily  injury  to  persons  traveling  upon  the  street, 
they  might  properly  say  that  reasonable  care  would  be  a  high  degree  of 
care,  because  it  would  be  the  degree  of  care  commensurate  with  the 
apparent  danger.     Uggla  v.  West  End  By.  Co.,  481. 

6,  If  the  Negligence  of  a  Parent  Contributes  to  the  Death  of  a 
child  too  young  to  be  capable  of  taking  care  of  himself,  his  testator  can- 
not recover  therefor  against  another,  to  whose  negligence  such  death 
was  also  due.     Orant  v.  Fitchburg,  449. 

7.  That  the  Negligence  of  a  Parent  Contributed  to  the  Death  of  a 
Child,  so  that  there  can  be  no  recovery  therefor,  is  establislied  by  proof 
that  he  was  only  twenty  months  oM,  that  when  last  seen  before  his 
death  he  was  at  the  open  gateway  of  a  dooryard  at  the  boundary  of  a 
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public  street,  that  he  had  been  left  alone  there  once  before  on  that  day, 
and  that  on  this  occasion  his  mother  took  no  measures  to  ascertain 
where  he  was  for  a  quarter  of  an  hour  or  more,  that  he  went  out  upon 
the  street  unattended,  and  in  some  way,  not  discovered,  got  through  a 
hole  in  a  curbstone  into  a  catch-basin,  from  which  his  death  resulted. 
Grant  r.  Fitdiburg,  449. 

8.  Nbqligencb  of  a  Parent  in  suffering  a  child  to  go  upon  a  public  street, 
unattended,  when  it  is  too  young  to  exercise  proper  care  of  itself,  will 
not  preclude  a  recovery  for  injuries  sustained  by  it  from  the  negligence 
of  a  third  person,  if,  while  on  the  street,  it  did  nothing  which  could  be 
deemed  careless  if  its  movements  had  been  directed  by  an  adult  person 
in  charge,  of  ordinary  and  reasonable  prudence.  Hence,  if,  though 
unattended,  it  started  to  run  across  a  street  in  front  of  a  horse  and 
carriage  then  standing  still,  and  i".  charge  of  the  owner,  who  was  sitting 
in  the  vehicle  talking  to  another  person,  and  such  owner,  without  look- 
ing, suddenly  started  his  horse,  and  thereby  caused  it  to  run  over  the 
child,  the  negligence  in  leaving  it  without  attendants  does  not  preclude 
a  recovery,  if  its  act  in  running  across  the  street  under  the  circxim- 
stances  was,  in  the  opinion  of  the  jury,  such  an  act  as  it  might  have  been 
permitted  and  directed  to  do  had  it  been  in  charge  of  a  prudent  adult. 
Wiswell  V.  Doyle,  451. 

9.  Pleading. — A  General  Averment  of  Negligence  in  the  manage- 
ment of  a  street-car,  whereby  plaintiff's  horse  was  caused  to  spring 
to  one  side  and  upset  the  vehicle  in  which  he  was  riding,  is  sufficient 
to  include  negligence  in  the  injudicious  sounding  of  a  gong.  Benjamin 
v.  Holyoke  etc.  Ry.  Co.,  446. 

10.  Directing  Verdict. — If  a  party  alleging  negligence  fails  to  establish 
by  proof  all  of  the  elements  necessary  to  constitute  it,  the  court  may 
instruct  the  jury  to  return  a  verdict  for  the  defendant,  as  when  there 
is  no  conflict  in  the  evidence  or  a  total  failure  of  proof  as  to  an  essential 
element  of  the  negligence.     Faria  v.  Hoherg,  261. 

See  Agency,  3;  Bailment;  Banks,  7;  Carriers,  4;  Conflict  of  Laws; 
Damages,  8;  Master  and  Servant,  6-8;  Waters,  1. 

NEGOTIABLE  INSTRUMENTS. 

1.  Negotiable  Paper  Negotiated  for  Value  Before  Maturity  to  a  bona 

fide  holder  is  not  subject  to  any  defense  available  against  the  payee,  nor 
to  any  setoff  or  recoupment.     First  Nat.  Bank  v.  SlauglUer,  88. 

2.  The  fact  that  a  note  otherwise  negotiable  contains  a  provision  for  tho 

payment  of  attorneys'  fees,  and  waives  all  exemptions,  and  stipulates 
that  the  property  for  which  it  was  given  shall  remain  as  security  for 
the  debt,  does  not  destroy  its  negotiability,  Firtt  Nat.  Bank  ▼.  Slaugh' 
ter,  88. 

S.  PRAcriCE — Transferring  Cause  to  Equity. — The  defense  of  fraud  and 
want  of  consideration  in  an  action  on  a  promisHory  note,  and  that  plain- 
tiff purchased  with  notice  thereof  is  triable  at  law,  and  doe^  not  require 
the  cause  to  be  transferred  to  equity.     RichariU  v.  Monroe,  301. 

4.  EviDKNCB — Conspiracy. — Iv  the  Defense  of  Fraud  and  Wast  ok  Con- 
siukration  Is  In tekposed  to  an  action  on  a  promissory  note,  uiid  that 
the  payee  and  the  first  indorser  conspired  to  perpetrate  a  fr.nul  upon  the 
defendants,  and  defendants  seek  to  charge  the  plaintiff  with  not'ca 
through  such  indorsee,  his  acts  and  declarations  at  tho  time  wliuu  he 
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held  the  not«  are  admluible  aa  tending  to  show  stioh  conspiracy.     Rieh- 
ards  V.  Monroe,  301. 

f.  Neootiablb  Imstbdhbmts. — NoncB  or  Fraud  or  Wakt  ov  Comsidkra* 
TION  in  a  negotiable  instrameut  is  not  implied  from  such  knowledge  and 
information  aa  would  put  a  man  of  ordinary  prudence  upon  inquiry  to 
ascertain  the  truth  of  the  matter.  The  right  of  a  bona  fide  holder,  in 
the  usual  course  of  business,  cannot  be  divested  by  proof  that  he  was 
D^gligot  and  omitted  to  make  inquiries  which  common  prudence  would 
hare  dictated.     Bichardt  v.  Monroe,  301. 

6.  Evidence. — Testimont  as  to  What  the  Patee  of  a  Note  Said  to  the 
maker  before  and  at  the  time  it  was  executed  is  admissible  to  show 
fraud.     Richards  v.  Monroe,  301. 

7<  Evidence  of  the  Amount  Paid  bt  Plaintiff  fob  a  Prouissobt  Note 
is  admissible,  under  the  code  of  Iowa,  declaring  that  if  a  note  is  procured 
by  fraud,  the  plaintiff,  though  a  purchaser  for  value,  without  notice  of 
the  fraud,  is  not  entitled  to  recover  a  greater  sum  than  he  baa  paid  with 
interest  and  costs.     Richards  v.  Monroe,  301. 

8.  Loans — Demand  of  Payment. — When  a  time  note  is  given  with  a  pledge 
of  stocks  as  collateral  security  nnder  an  agreement  that  in  case  of  depre- 
ciation in  the  market  value  of  the  securities  the  maker  of  the  note  shall, 
apon  demand,  make  a  payment  on  account,  so  that  the  market  value  of 
the  securities  shall  be  more  than  the  amount  unpaid,  a  depreciation  in 
the  market  value  of  the  securities  before  the  maturity  of  the  note  does 
not  convert  the  loan  into  a  call  loan,  and  a  call  for  the  whole  amount  of 
the  loan  at  such  time  ia  not  a  demand  in  conformity  with  the  condition 
in  the  contract.  Dimock  v.  United  State*  Nat.  Bank,  643. 
See  AoBHCT,  2;  Comfoundino  Felony;  Payment. 

NEW  PROMISK 
See  Limitations  of  Actions. 

NEW  TRIAL. 
See  Afpbal,  4,  10,  13-15;  Tbiai^  fiw 

NOTICE. 
See  Adoption,  9,  12,  15;  Adverse  Possession,  2;  Evidknce,  3;  Fixtures, 
3;  Insurance,  12,  30,  32,  35;    Mobtgaoes,  2,  3;    Railroads,  8,  9; 
Tax>8,  8. 

NOVATION. 
See  Contracts,  6. 

NUISANCa 

1.  All  Damages  For  Obstructino  a  Right  of  Way  Must  Be  Recovered 
IN  A  Single  Action  if  the  obstruction  consists  of  a  permanent  brick 
building  rendering  the  way  impassable  for  any  purpose.  Hodge  v.  Shaw, 
290 

S.  All  Damages  For  a  Nuisance  Are  Recoverable  in  One  Actiok 
When  it  is  of  such  a  character  that  its  continuance  is  necessarily  an 
injury,  and  it  ia  of  a  permanent  character  which  will  continue  without 
change  from  any  cause  but  hnman  lalior.      Hodye  v.  Sftaw,  290. 
See  Railroads,  29-31. 
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OBSTRUCTIONS. 
Se«  iNjUHonovf)  MuvioiPAL  Corporations,  19;  Ndisanos,  I;  Railroad^ 

29-31. 

OCCUPATION. 
S«s  Taxbs,  6. 

OFFICERS. 
L  Rights  ov  Holdsb  oi*  Certificate  op  Election — One  daly  declared 
elected  to  office  by  proper  authority,  and  who,  after  receiving  a  certifi" 
cate  of  election,  ha«  duly  qualified,  ia  prima  facie  entitled  to  the  offica 
when  his  term  begins,  as  against  every  one  except  a  de/acto  officer  in 
possession  under  color  of  authority.     Stale  v.  Gates,  912. 

2.  Qualifications— Previous  MiscoNDUcr. — There  ia  no  restriction  npon.. 

the  power  of  the  people  to  elect,  or  the  appointing  power  to  apoiut, . 
any  citizen  to  office,  notwithstanding  his  previous  character,  habits,. 
or  official  niiscc>nduct.  Nor  is  there  any  restriction  upon  the  per> 
son  elected  or  appointed  to  hold  the  office  because  of  his  prerious- 
misconduct  in  another  office,  in  the  absence  of  express  constitutional  or- 
statutory  provision  to  that  effect.     Speed  v.  Common  Council,  555. 

3.  Officer  D«  Facto. — If  an  office  exists  de  jure,  a  person  appointed  to  fill 

a  vacancy  therein,  who  qualities,  is  a  de/acto  officer,  although  the  assumed 
appointing  power  has  no  power  to  appoint.     lure  Radl,  918. 

4.  Db  Faci'O  Officers. — One  who  retains  an  office  after  the  expiration  o£ 

his  term,  claiming;  that  he  is  re-elected,  but  without  color  of  authority,, 
is  not  a  de  facto  officer,  as  against  one  who  holds  the  certificate  of  elec- 
tion to  the  office,  and  has  qualified  as  required  by  law.  StaU  v.  Oates^ . 
912. 
6  De  Facto  Officers  are  those  who  are  in  possession  of  office  and  discharge- 
ing  their  duty  under  color  of  authority.  By  color  of  authority  is  meanfe: 
authority  derived  from  an  election  or  appointment,  however  irregular  or- 
informal,  so  that  the  incumbent  is  not  a  mere  volunteer.  State  v.  Oates„. 
912. 

6.  Officers  Db  FAcro.  — If,  in  the  belief  that  a  municipal  charter  has  been 

forfeited  for  nonuser,  proceedings  are  taken  for  the  reincorporation  of 
the  municipality  which  are  void  because  of  the  pre-existing  incorpora- 
tion, and  the  officers  provided  for  in  the  new  and  the  old  charters  ar» 
the  same,  as  also  are  the  duties  of  their  offices,  officers  elected  under 
proceedings  prosecuted  in  the  manner  authorized  by  the  new  charter, 
and  who  took  and  exercised  the  duties  of  their  offices  in  the  miatakeiv 
belief  that  they  had  been  elected  and  were  acting  under  the  second 
charter,  are  nevertheless  de  facto  officers  of  de  jure  offices,  and  all  iheir- 
acts  as  between  the  corporation  and  the  publio  or  third  persona,  ia  tfaein- 
official  capacity,  are  valid  fur  all  purposes,  and  to  the  same  extent  aaiftf 
they  had  been  chosen  at  elections  held  under  the  original  organizatioiv 
of  the  municipality.     Butler  ▼.   IValker,  61. 

7.  OrFicBRa  Dx  Jure. — If  an  election  is  ordered  by  de  facto  officers  to  b* 

held,  and  is  held,  in  conformity  with  the  law,  the  persons  elected  thereat 
become  officers  de  jure,  and  their  title  cannot  be  assailed  on  the  groun«i 
that  the  officers  ordering  such  election  were  not  themselves  officers  (X* 
jure.     Butler  v.   Walker,  81. 
AM.  at.  Kar,  Vou  XXXIX.  -es 
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-S.  LiABTLiTT  or  Trp.asurer  AND  SpRETiKS. — A  township  trea<<nrer,   by 

accepting  such  office,  assumes  the  duty  of  receiving  and  safely  keeping 

the  money  of  the  township,  and  paying  it  out  according  to  law.     He  and 

-his  sareties  are  bound  to  make  good  any  deficiency  which  may  occur  in 

'the  funds  which  come  under  his  char£;e,  whether  they  are  lost  in  bank 

•  or  otherwise,  and  any  agreement  or  arrangement  to  the  contrary  with 

■  other  officers  of  the  township  does  not  discharge  the  treasurer  or  bia 

sureties.     Rose  v.  DougltMS  Township,  35-i. 

"•.  AssBSSORS — LiABiLrry  of. — Assessors  are  qua^  judicial  officers,  and, 
therefore,  are  not  liable  to  a  person  injured  by  an  excessive  valuation  of 
his  property  for  the  purposes  of  taxation,  and  the  assessment  not  being 
impeachable  in  a  collateral  proceeding,  an  assessor  cannot  be  held  liable 
on  the  ground  that  he  acted  maliciously,  and  conspired  and  colluded 
N-srith  his  assistants  with  intent  to  injure  the  plaintiffs  Stewart  v.  Caae^ 
-^75. 

10.  OrnciAL  Bonds — Presumption  as  to  Execution — Estoppel. — Sureties 
who  sign  an  official  bond  in  blank  as  to  the  penalty,  and  then  permit  it 
to  pass  out  of  their  hands  in  that  condition,  and  it  is  subsequently  filled 
in  with  a  certain  sum  as  a  penalty,  and  in  that  condition  filed  with  the 
county  clerk,  by  the  principal,  presented  for  approval  and  accepted  as 
.  filled  up,  are  estopped  from  complaining,  as  this  is  prima  facie  evidence 
that  the  bond  was  so  filed  and  accepted  by  their  authority.  Roae  r. 
Douglass  Township,  354. 

ill.  A  Statute  Authorizing  the  Removal  of  an  Officsb  for  sufficient 
cause  means  legal  cause,  and  not  any  cause  which  the  board  author- 
ized to  make  such  removal  may  deem  sufficient.  It  must  be  a  cause 
relating  to  and  affecting  the  administration  of  the  office,  and  must  be 
restricted  to  something  of  a  substantial  nature  directly  affecting  the 
rights  and  interests  of  the  public.  It  must  be  one  attacking  the  qualifi- 
cations of  the  officer,  or  his  performance  of  his  duties,  and  showing  that 
he  is  not  a  fit  and  proper  person  to  hold  the  office.     State  v.  Duluth,  595. 

£32.  Removal — Cause  For. — The  misconduct  for  which  an  officer  may  be 
removed  from  office  must  be  found  in  his  acts  and  conduct  in  the  office 
from  which  his  removal  is  sought,  and  must  constitute  a  legal  cause  for 
removal,  and  affect  the  proper  administration  of  the  office.  Speed  v. 
Common  Council,  555. 

^8.  Removal  of — Insufficient  Charge. — In  proceedings  to  remove  an 
officer  for  sufficient  cause,  general  charges  without  any  specification 
of  facts  are  not  sufficient  to  support  an  order  of  removal,  as  where  the 
officer  is  charged  with  using  his  ofScial  position  to  gratify  his  personal 
•feelings  and  prejudices,  and  acting  without  ability,  impartiality,  an. I 
«ense  of  justice,  and  having  no  just  appreciation  of  the  responsibilitieg 
that  should  characterize  the  discharge  of  his  official  duties,  and  being 
incompetent  and  inefficient.     State  v.  Duluth,  595. 

^4  What  Is  a  Sufficient  Cause  For  the  Removal  of  am  Offickb  Is  a 
QCE.STI0M  For  the  Courts.     State  v.  Duluth,  595. 

^6.  Charges  Against  an  Officer  in  Proceedings  For  His  Removal 
should  specify  the  causes  with  such  reasonable  detail  and  precision  as 
shall  inform  him  what  dereliction  of  duty  is  urged  against  him.  State 
V.  Duluth,  595. 

:2&  Power  to  Remove  Officers  at  Will  excludes  the  power  to  put  an 
officer  to  the  expense  of  a  trial  for  cause  and  have  charges  of  official 
misconduct  placed,before  the  public.     Speed  v.  Common  Council,  555. 
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8«e  OoBToaATioira,  6;  Mandamus,  1-3;  Muiticipal  CoRPO&ATioirs,  4-8,  IS; 
P&OHiBiTioN,  2,  2;  Railroads,  9. 

OFFICIAL  BONDS. 
Se«  OmcKBii,  10. 

OPINION. 
8m  Ejkctmbmt,  1;  SALia,  8. 

PARDON. 

1.  A  iTARDOir   Mat  Imposx  Ant  Conditiok    that  the  gOTernor  thinks 

proper,  provided  it  is  neither  immoral,  impossible,  nor  illegal.  State  r, 
Wolfer,  582. 

2.  A  Pardon  on  Condition  that  the  prisoner  take  np  and  maintain  hii 

residence  out  of  the  state  during  the  balance  of  his  life  does  not  impose 
any  impossible,  immoral,  or  illegal  condition.  Such  condition  is  there« 
fore  valid.     8taU  t.  WoJ/er,  582. 

JL  AriKR  A  Conditional  Pardon,  if  It  Is  Claimed  That  th*  Per- 
son Pardoned  Has  Not  Complied  With  the  Condition,  he  must  be 
brought  before  the  court  to  show  cause  why  execution  should  not  be 
awarded  on  his  original  sentence,  and  then  the  court  has  jurisdiction 
to  inquire  and  determine  whether  he  is  the  same  person  who  has  been 
pardoned,  and  if  so,  whether  he  has  violated  the  condition  of  the  pardon. 
He  may,  on  his  part,  present  any  facts  constituting  an  excuse  for  non- 
performance of  the  strict  terms  of  the  condition.  It  is  not  necessary 
that  he  should  be  proceeded  against  by  indictment  or  tried  by  a  jury. 
The  court  may,  if  it  chooses,  submit  to  the  jury  an  issue  as  to  whether 
or  not  he  is  the  prisoner  formerly  convicted  and  pardoned;  but  if  it 
is  found  or  admitted  that  he  is  the  same  person,  no  other  or  greater 
formalities  are  required  in  reiterating  the  sentence,  and  returning  him 
to  imprisonment  under  it,  than  when  he  was  brought  up  for  his  original 
sentence.     Statt  v.   Wolfer,  582. 

4.  AiTKB  A  CoNDrrioNAL  Pardon,  the  Prisoner  Cannot  Bi  Recommft- 
TED  TO  the  State  Prison  Without  Ant  Hearing  or  adjudication  upon 
the  mere  order  of  the  governor,  who  has  sought  to  determine  ex  ports 
that  the  condition  has  not  been  performed.     State  v.  Wo\fer,  682. 
See  Habeas  Corpus,  2. 

PARENT  AND  CHILD. 
8m  Adoption;  Domicile,  2,  3;  Neouobnoi,  t,  8L 

PAROL  EVIDENCE. 
8m  Banks,  1;  Etidbnoe,  0,  7. 

PARTIES. 
8m  Jodomrnts,  12. 

PARTITION. 
I.  PABTiTTOir    Mat    Be    Dpcrkkd  WurruEB    the   TtTLB  Is  Lboal  ob 

Equitable.     Oore  v.  DiehnMu,  67. 
%  A  Suit  for   Partition   Should    Embracb   All   the  La!«ps    or    tmb 
Cutenants,  auU  if  one  of  ihvm  has  mortgaged  a  pari  of  such  lau'la   t^h' 
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ot^ery  canaot,  by  their  bill  of  partition,  compel  him  to  compensate  them 
for  their  interest  in  the  property  so  mort{;raged  The  mortgage  did  not 
affect  the  interest  of  the  ootenanta  not  parties  to  it,  and  the  petitioa 
•bould  therefore  have  included  the  lands  mortgaged.  Qon  t.  Dickinaon, 
67. 

8.  The  Fact  That  Inconveniknce  and  Injury  Will  Result,  or  mis- 
chief be  entailed  by  a  partition,  or  that  a  division  may  be  embarrassed 
by  di£Sculties,  cannot  deprive  a  cotenant  of  hia  right  to  partition.  Oore 
▼.  Dickinaon,  67. 

4.  Partition  or  Lands  Advsrselt  Held  may  be  made  by  a  court  of 
equity  if  the  complainant  has  an  immediate  right  of  entry,  but  the  pro- 
bate or  chancery  court,  in  the  exercise  of  a  statutory  jurisdiction  to  sell 
land  for  distribution  or  equitable  division,  cannot  proceed  if  such  lands 
are  adversely  held.     Oore  v.  Dickinaon,  67. 

ft.  Jurisdiction  to  Make  Partition  Is  Not  Ousted  by  an  allegation  in 
the  complaint  showing  that  there  are  conflicting  claims  of  title,  or  that 
the  property  is  adversely  held,  nor  by  an  allegation  that  the  common 
ancestor  of  the  parties  had  made  a  conveyance  which  was  invalid  for 
want  of  delivery,  and  a  prayer  that  snch  deed  be  canceled.  Oore  r. 
Dickinaon,  67. 

6.  Adjusting  Equitibs. — If  a  court  obtains  jurisdiction  in  a  suit  for  parti- 

tion it  will  ascertain  the  validity  and  extent  of  conveyances  made  by 
the  parties,  and  so  mould  its  decree  as  to  meet  all  equities  growing  out 
of  their  ownership  of,  and  relation  to,  the  property.  Oore  v.  Dickinaon^ 
67. 

7.  Adverse  Possession. — ^To  make  a  plea  of  the  statute  of  fifteen  years  a 

good  defense  to  a  suit  for  partition  it  must  show  a  holding  adversely  for 
fifteen  years.     Peden  v.  Carina,  276. 

8.  Claim    For    Improvements— Counterclaim    Fob    Rents.— When,   in 

an  action  for  partition,  one  tenant  claims  reimbursement  for  improve- 
ments made  while  in  possession,  the  other  tenants  may  set  up  a  coun- 
terclaim for  rents  and  profits  due  them,  and  received  by  the  tenant  in 
possession  prior  to  making  the  improvements,  and  the  court  must  take 
such  rents  and  profits  into  account  in  making  the  adjustment.  Peden  v. 
Cavina,  276. 

9.  Statute  ov  LiMrrATiONS  of  Twentt  Years  ia  not  applicable  to  an  action 

of  partition.     Peden  v.  Cavina,  276. 

10.  Commissioners'  Rkpokt — Variance. — A  motion  to  set  aside  the  report 
of  commissioners  in  partition  on  the  ground  of  a  variance  between  the 
description  of  the  land  in  the  order  for  partition  and  the  description  in 
the  report  of  the  commissioners  ia  properly  refused,  unlesa  such  variance 
affirmatively  appears  of  record.     Peden  v.  Cavina,  276. 

11.  Trial  bt  Jury. — When,  in  an  action  for  partition,  issues  are  joined 
on  a  cross-complaint  demanding  an  accounting  between  the  tenants, 
and  involving  matters  of  exclusive  equitable  jurisdiction,  triable  by  the 
eonrt  alone,  a  demand  for  a  trial  of  the  whole  case  by  a  jury  is  properly 
nfused.     Peden  v.  Cavina,  276. 

See  Cotknanct,  9. 

PARTNERSHIP. 
1.  What  CoNsnrrTES. — A  partnership  is  the  contract  relation  subsisting 
between  persons  who  have  combined  their  property,  labor,  and  skill  in 
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an  enterprise  or  baeiness,  as  principals,  for  the  purpose  of  Joint  profit. 
Spaulding  r.  Stubbings,  888. 

2.  What  Constitutes— Djcath  ot  Partner   as    AnrEcriNO    Liability. 

A  contract  between  two  parties  reciting  that  one  has  loaned  the 
other  a  certain  sum  of  money  which  he  agrees  to  repay  in  five  years 
with  the  highest  legal  rate  of  interest  annually,  and  also  reciting  that 
.  the  borrower  is  engaged  in  carrying  on  a  certain  business,  and  obligat- 
ing him  to  keep  correct  account  books,  open  at  all  times  to  the  inspec- 
tion of  the  other,  and  to  pay  the  latter  one-half  of  the  net  profits; 
constitutes,  as  between  the  parties  a  contract  of  partnership,  especially 
if  the  lender  thereafter  makes  further  advances,  and  to  some  extent 
assumes  active  management  of  the  business;  and  the  liability  of  the 
lender  as  a  partner  is  not  terminated  by  the  death  of  the  borrower, 
when  the  business  is  continued  by  his  administrator  with  the  full 
knowledge  and  consent  of  the  lender  who  continues  to  make  advance* 
and  carry  it  on.     Spaulding  v.  Sltibbing<t,  888. 

3.  CoTENANTS. — PARTNERSHIP  AaRBKMENT  between  cotcnauts  to  drill  oil 

wells  on  the  common  property,  each  to  pay  one-half  of  the  expense  of 
producing  and  pumping  the  oil,  to  be  run  into  pipe  lines  serving  the 
district  and  there  credited  one-half  to  each  of  them,  does  not  constitute 
a  partnership  between  them.     Bvtler  Sav.  Bank  r.  Osborne,  665. 

4.  A  Partnership  Mat  be  Formed  by  Parol  to  Deal  in  Real  Estate- 

FottiUain  v.  Menard,  617. 

See  Cotenancy,  1-3;  Execution,  6,  7. 

PATENTS. 
See  Surveys,  3. 

PAYMENT. 

1.  What  Is  Not. — An  agreement  that  defendant  would  sell  ami  plain- 
tifif  buy  certain  property,  and  that  a  promissory  note  theret.otore 
given  by  defendant  to  plaintiff  should  be  received  in  part  payment  of 
the  purcliase  price,  does  not,  though  such  property  it*  tendered  to  plain* 
tiff,  constitute  a  payment  of  such  note,  and,  therefore,  is  no  defense  to 
an  action  thereon.  Such  agreement  is  not  itself  a  satisfaction  of  the 
note,  nor  is  it  a  new  contract  substituted  for,  and  entitling  defendant 
to,  the  note.     Hayes  v.  A  lleti,  474. 

1.  What  Is  Not.— The  Giving  of  a  Note  and  a  Chattel  Mobtaaoi 
by  a  debtor  to  his  creditor  will  not  be  presumed  to  be  in  paymuut  of 
a  pre-existing  debt  to  the  extent  of  the  note  and  morbga4;e,  and 
though  they  are  assigned  as  collateral,  and  are  foreclosed  by  such 
assignee,  there  is  no  presumption  that  the  mortgagor  is  entitled  to  be 
credited  the  amount  of  his  note  or  any  other  sum  in  the  absaooe  of  all 
•vidence  as  to  the  amount  realized  on  the  foreclosure,  and  as  t»  the 
Talae  of  the  property  mortgaged.  Bnker  v.  Baker,  776. 
SeeAiOBNOT,  1,  2;  Rbeeadb. 

PENALTY. 
8m  Dahaorb,  6,  7. 

PKUSONAL   PROfEUTY. 
floe  As.irGNXB.NT  fOK  riiK  l$E.>*Krir  qv  Ckeditobs;  Fixtcbes,  8. 
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PHYSICIANS  AND  SURGEONS. 
See  Witnesses,  2,  3. 

PLATS. 
See  BouNDARiBS,  8-10. 

PLEADING. 

1.  A   CoMPLAiirr   Must   Be   Coxst&ueu   according   to  its  general  icope 

and  teuor,  as  appears  from  the  averments,  and  the  prayer  does  not 
control  and  determine  its  sufficiency.  If  the  trial  court  baa  placed  a 
reasonable  construction  upon  averments,  which  might  bear  two  con« 
structions,  the  appellate  court  is  always  disposed  to  adhere  to  the  con> 
struction  of  the  trial  court.     Comegyt  v.  Emerick,  245. 

2.  Ibsuaxcb  or  Execution. — An  allegation  in  a  complaint  that  on  a  cer- 

tain  day  execution  was  in  due  form  issued  upon  a  certain  judgment  to 
the  sheriff,  and  duly  returned  by  said  sheriff  wholly  unsatisfied,  suf- 
ficiently  shows  that  legal  execution  has  been  issued  on  such  judgment 
and  returned  unsatisfied.     Pierstoffv.  Jorges,  881. 

Sb  Remedy  at  Law — Demurrer  Ore  Ten  us. — When  the  subject  mat- 
ter of  an  action  is  of  equitable  cognizance,  a  demurrer  ore  tenut  does 
not  go  to  the  point  that  the  plaintiff  has  an  adequate  remedy  at  law, 
but  only  raises  the  question  whether  the  complaint  states  a  cause  of 
action  in  equity.     Pierstoff  v.  Jorges,  881. 

4.  A  Bad  Replt  Is  Good  to  a  Bad  Answer,  and  it  is  not  error  to  overrule 
a  demurrer  to  such  reply.     Peden  v.  Cavins,  276. 

6.  Practice  in  Eql'itt. — A  Supplemental  Bill  may  be  filed,  or  a  bill  may 
be  amended,  by  alleging  matters  occurring  after  the  commencement  of 
a  suit,  so  as  to  present  facts  which  will  enlarge  the  extent,  or  change  the 
kind,  of  relief,  but  not  to  aid  an  original  bill  prematurely  filed,  by  assert- 
ing  a  cause  of  action  which  has  become  perfect  since  suit  was  brought, 
there  being  at  that  time  no  cause  of  action  in  favor  of  the  complainant. 
Bernard  v.  Toplilz,  465. 

6.  JuDOMENTS — "Duly  Given  or    Made." — Under  a    statute    providing 

that  in  pleading  a  judgment  of  a  court  of  special  jurisdiction,  it  shall 
not  be  necessary  to  state  the  facts  conferring  jurisdiction,  but  such 
judgment  may  be  stated  to  have  been  duly  given  or  made,  an  allegation 
that  plaintiff  recovered  a  judgment  against  defendant,  and  that  it  was 
duly  docketed,  is  equivalent  to  an  allegation  that  such  judgment  was 
"duly  given  or  made."    Pierstoff  v.  Jorges,  881. 

7.  OoNyucT  o»  Laws — Pleading  Statutes  of  Another  State.— A  plea 

averring  that  certain  designated  persons  of  the  state  of  Iowa,  in  con- 
formity with  the  laws  thereof,  made  and  delivered  two  instruments  in 
writing  in  words  and  figures,  to  wit,  sufficiently  avers  the  laws  of  that 
state  as  a  matter  of  pleading.  Consolidated  Tank  Line  Co.  v.  Collier, 
18L 

8.  Extrinsic  Matters. — In    Determining    the  Validity  of  a  Plead- 

ing it  is  not  competent  for  the  court  to  consider  any  thing  which  does 
not  appear  on  the  record.  Hanover  etc.  Ins.  Co.  v.  Brown,  386. 
8.  An  Improper  Departure  in  Pleading  Takes  Place  When  the  dec- 
laration is  upon  a  policy  of  insurance  to  enforce  a  contract  liability 
to  the  plaintiff,  and  the  replication  brings  forth  a  new  and  distinct 
cause  of  action,  founded  on  several  assignments  of  claims  for  contribu- 
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tion  alleged  to  be  due  to  other  insu ranee  companies.     Hanover  etc.  Ins.. 
Co.  V.  Brown,  386. 

10.  Ah  Injury  to  thx  Landlord's  Reversion  ia  disclosed  by  a  plead- 
ing which  avers  acts  done  by  the  defendant  constituting  an  injury  to 
the  freehold.  There  need  not  be  any  formal  statement  that  th» 
reversion  was  injured.     Arneson  v.  Spawn,  783. 

11.  Pleading  Fraud  in  Transfers  of  Property.— An  allegation  that*, 
transfer  was  made  with  intent  to  defraud  creditors  of  the  grantor,  and 
that  the  grantee  well  knew  the  intention  of  the  transfer,  is  a  sufBcient. 
averment  of  fraud  to  support  an  attack  upon  such  transfer  as  fraud- 
ulent, although  there  is  no  allegation  that  the  grantor  had  no  other  prop* 
erty  subject  to  execution.     Proherl  v.  McDonald,  796. 

12.  Referring  to  Documents.— A  Paper  Cannot  Be  Incorporated  n» 
A  Pleading  by  reference  to  it.  If  it  is  desirous  to  show  to  the  court 
the  contents  of  a  paper,  this  may  be  done  b}'  exhibiting  it,  or  by  aver<^ 
ring  the  legal  effect  of  its  contents.  Hanover  etc.  Ins.  Co.  t.  Browne 
386. 

13.  Practici. — Irrelevant  defense  of  a  character  that  may  embarrass  antS 
prejudice  the  plaintiff  in  preparing  for  trial  and  maintaining  his  action 
•hould  be  stricken  out  on  motion.  National  Distilling  Co.  t.  Cream 
City  Imporiitig  Co.,  902. 

14.  Amendment. — When,  in  ejectment,  defendant's  abstract  of  title  omit» 
matter  material  and  relevant  to  the  defense,  the  court  should  permit  aik' 
amendment  thereof  to  include  the  omitted  matter  upon  such  terma^ 
as  are  fair  and  just.     Meade  v.  Clarke,  669. 

See  Appeal,  7,  9;  Estoppel,  2;  Fraudulent  C!osveyances,  3;  Indict- 
ment; Insurance,  16;  Malicious  Prosecution,  2,  3;  Master  ami> 
Servant,  13,  16;  Negligence,  9;  Railroads,  26,  27. 

PLEDGE. 

1.  Btookm — C!onvbrsion — Ratification. — \Mien  stocks  pledged  as  collateral 
for  the  payment  of  a  note  are  sold  by  the  pledgee  without  authority 
before  the  maturity  of  the  debt,  and  the  pledgor  fails  to  repudiate  that 
■ale  or  treat  it  as  a  conversion,  and  credits  the  proceeds  as  a  payment- 
on  the  note,  his  act  is  an  irrevocable  ratification  and  adoption  of  tba- 
■ale.     Dimock  v.  United  States  Nat.  Bank,  643. 

&  Stocks — Conversion — Remedy. — When  stocks  pledged  as  collateral  for 
the  payment  of  a  note  are  sold  by  the  pledgee  before  maturity  of  the  debt, 
the  pledgor  may  either  ratify  the  sale  and  claim  the  proceeds,  treat  th» 
■ale  as  a  conversion,  and  require  the  pledgee  to  replace  the  stock,  re- 
place it  himself,  and  charge  the  pledgee  for  the  loss,  or  recover  thar 
advance  in  the  market  price  up  to  a  reasonable  time  within  which  to 
replace  after  notice  of  the  sale,  or  he  may  hold  the  pledgee  for  a  breacK 
of  his  duty  t«  keep  the  security  until  the  maturity  of  the  debt,  and 
recover  as  damages  the  value  of  the  security  at  that  time.  Dimock  r. 
United  Sluts  Nat.  Bank.  643. 

t.  A  Pledge  Remains  Valid  Though  thi  Pledged  Propibty  Ib  Qivtw 
Into  the  Possession  of  Anotiikr  Having  No  Knowledge  of  Such 
Pledge,  in  whose  name  it  is  shipped,  directed  to  the  pledgors  aa  aa> 
■ignees,  if  an  agent  of  the  pledgee  remained  in  charge  of  the  property 
daring  its  trannportntion,  and  it  was  never  in  fact  restored  to  thtt. 
poaaeasion  of  the  pledgors.     Coolryr,  Minnesota  tie.  Bjf.  Co.,  600. 
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'C  A  Plkdob  Is  Not  Terminated  bt  a  Sal*  of  the  Plbdged  Pboprrty  to 
THE  Pleugke  so  that  a  garnishment  levied  after  the  pledge,  and  before 
the  sale,  takes  precedence  over  the  rights  of  the  pledgee  under  Che  pledge. 
Cooky  V.  Minnuota  etc.  By.  Co.,  609. 

See  Attachmsmt,  5;  Negotiable  iNSTRaMBNXS,  8. 

POSSESSION. 
St  Advebsi  Possession;  Fisheries,  2.  PLEoas,  3;  Trespass. 

POWERS. 
See  Insurance,  4. 

PREMIUMS. 
See  Insuiunob,  1,  12,  13,  17,  18^  81. 

PRESCRIPTION. 
See  Adtbbsx  Possession,  9j  11;  Dedication,  1;  EQtrrrr,  4 

PRESUMPTION. 
See  Adybrse  Possession,  2;  Damages,  1;  Deeds,  3;  Execution,  I,  2,  Hits- 
band  AND  WiTE,  1,  3;  Neolioence,  4;  Railroads,  28;  Wills,  2,  3. 

PRINCIPAL  AND  AGENT. 
See  Agency. 

PRIVITY. 
See  Contracts,  6,  7. 

PRIVILEGED  COMMUNICATIONS. 
See  Attorney  and  Client;  Libel,  2,, 

PROCESS. 
■Inquisitorial  Process.  — The  process  of  courts  of  justice  can  never  be  ased 
for  inquisitorial  purposes,  or  for  oppression,  and  such  use  be  sostained. 
BoMnthal  ▼.  Circuit  Judge,  635. 

See  Attachment,  1;  Mabriagb  and  Divokce,  5. 

PROHIBITION. 

itl.  Thb  Whit  ov  Pbohibition  Lies  to  prohibit  the  exercise  by  an  inferior 
tribunal  or  officer  of  judicial  powers  with  which  he  is  not  legally  vested, 
and  to  prevent  actions  in  excess  of  the  jurisdiction  conferred  by  law, 
and  not  to  regulate  or  control  the  manner  in  which  a  lawful  jurisdiction 
•ball  be  exercised.     Speed  v.  Common  Council,  555. 

^  Officers— Removal  of — Writ  of  Prohibition. — The  officer  or  body  upon 
whom  the  state  has  conferred  power  to  remove  municipal  officera  does 
not  act  in  a  purely  political,  administrative,  or  legislative  capacity. 
Such  officer  or  body  acts  in  a  quasi  judicial  capacity,  and  its  method  of 
procedure  must  be  quasi  judicial  in  its  character.  Hence,  such  officer 
or  body  becomes  an  inferior  judicial  tribunal,  amenable  to  the  writ  of 
prohibition,  when  acting  in  excess  of  the  jurisdiction  conferred.  Speed 
■•V.  Common  Council,  555. 
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3.  Officers.— Writ  ot  Pkohibition  Does  Not  Lh  to  test  the  title  of  a  dt 
facto  judicial  officer.     In  re  Radl,  918. 

PROMISSORY  NOTES. 
See  NSGOTIABLB    InstrumSnti. 

PROOFS    OF  LOSS. 
See  IiisaRAMCB,  11,  35. 

PUBLIC  LANDS. 

1.  HlOHWATS  Thsrbon.— The  act  of  Congress  proriding  "that  »  right 
of  way  for  the  construction  of  highways  over  public  lands  not  reserved 
for  public  use  i's  hereby  granted,"  and  the  act  of  the  legislature  of 
this  state  declaring  that  all  section  lines  shall  be  and  are  public 
ways  as  far  as  practicable,  and  that  the  public  highways  along 
section  lines  shall  be  sixty-six  feet  wide,  taken  from  each  side  of  such 
lines,  together  constitute  as  to  lands  along  the  section  lines  an  express 
public  grant  and  dedication  for  highway  purposes,  and  a  subsequent 
settler  upon,  and  purchaser  of,  such  laud  receives  his  title  in  subordina- 
tion to  the  right  of  the  public  to  use  the  land  adjacent  to  the  section 
lines  as  a  public  highway.      Wella  v.  Pennington  County,  758. 

%  A  Skttlrr  oh  the  Public  Lands  Acquirbs  No  Vested  Riohts  Therein 
nntil  he  has  entered  the  same  at  the  proper  land-office,  and  obtained 
a  certificate  of  entry.  Before  then  the  land  is  subject  to  the  absolute 
disposing  power  of  Congress.      Welts  v.  Pennington  County,  758. 

3.  Settlement  on  the  Public  Lands  Confers  No  Rights  as  against  the 
government  or  its  grantees.      Wells  v.  Pennington  County,  758. 
See  Grants;  Surveys. 

QUIETING  TITLK 
See  Equity,  4. 

QUO  WARRANTO. 
Ovnos  AMD  Ofhoers— Mandamus  to  Contest  Election.  -  Quo  Warranto 
is  the  proper  proceeding  by  which  to  contest  an  election.     It  cannot  b« 
contested  by  mandamiu.     State  v.  Oatet,  912. 
See  Mandamus,  2. 

RAILROADS. 

I.  ComoLTOATroir. — When  one  railroad  ia  consolidated  with  another,  or 
others,  under  a  new  name,  it  ceases  to  exist  as  a  corporation.  Berry  v. 
Kanaas  City  tie.  R.  R.  Co.  371. 

S.  CoNSOLiDATioif  —  Ltabilitirs. — When  two  or  mors  railroad  companies 
are  consolidated  under  the  statntes  of  a  state,  ths  new,  or  consolidated, 
eompamy  is  answerable  for  the  obligations  of  the  old,  or  oonstitmsnt, 
company,  or  companies,  including  torts^  in  the  aUsanos  of  all  svidsnco 
or  stipnlations  to  the  contrary.     Berry  ▼.  KanMis  City  etc  R.  R.  Co.,  371, 

Jk  ScBrACK  Water — Railroad  Embankment. — A  railroad  company  may 
lawfully  protect  its  right  of  way  against  the  flow  of  surface  water  by  bnild* 
ing  an  embankment  thereon,  and  it  is  not  liable  in  duinages  to  an  adjoin* 
ing  owner  whoss  land  is  overflowed  from  aa  aecamalatioa  of  sorfaoa 
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water  eansed  by  such  embankment.  Edwards  r.  Charlotte  etc.  R.  R.  Co., 
746. 

4.  SuRFACB  Water— Rights  of  Railway  Company.— A  railroad  company 
has  the  satne  rights  as  a  private  landowner  to  protect  its  right  of  way 
againat  the  flow  of  surface  water.  Edwards  v.  Charlotte  etc.  R.  R.  Co., 
746. 

6.  Embankments — Liability  Fob  Subfacb  Water. — A  railroad  company 
which,  for  the  purpose  of  properlj'  constructing  its  roadbed  on  its  own 
right  of  way,  takes  earth  from  one  part  of  its  premises  and  uses  it  upon 
auch  roadbed,  thus  leaving  an  excavation  or  ditch  along  each  side  of 
it,  this  being  the  ordinary  way  of  constructing  railroads  in  prairi* 
countries,  is  not  liable  to  an  adjoining  landowner  for  injuries  caused 
by  an  accumulation,  or  the  prevention  of  an  accumulation,  of  surface 
water  occasioned  by  such  embankment.  MitsoaH  Pac.  Ry.  Co.  t, 
Ren/ro,  344. 

6.  Liability  Fob  Surface  Water. — A  railroad  company  is  not  compelled 

to  construct  a  culvert  upon  its  own  land  to  carry  off  surface  water. 
Missouri  Pac  Ry.  Co.  v.  Renfro,  344. 

7.  Liability  Fob  Surface  Water. — The  fact    that  a  railroad  company 

raises  an  embankment  upon  its  own  land  which  prevents  the  surface 
water  falling  and  running  upon  the  land  of  an  adjoining  owner  from 
running  ofiF  such  land,  and  causes  it  to  accumulate  thereon,  to  its  dam- 
i^gBi  gives  to  the  latter  no  cause  of  action  against  the  former,  nor  is 
the  rule  changed  by  the  fact  that  a  culvert  could  have  been  made  under 
such  embankment  sufficient  to  have  afforded  an  outlet  for  all  surface 
water,  nor  by  the  fact  that  a  culvert  placed  therein  was  insufficient  to 
afford  such  outlet.     Missouri  Pac.  Ry.  Co.  v.  Ren/ro,  344. 

8.  Liability  fob  Killing  Stock — Notice  of   Claim. — A  letter  from  ao 

owner  to  a  railroad  company  notifying  it  of  the  killing  of  his  stock 
by  its  train,  of  the  time  and  place  of  the  killing,  and  requesting  to  be 
informed  as  soon  as  possible  what  the  company  would  pay  him  for  the 
stock,  is  admissible  as  evidence  of  notice  and  claim  for  damages  under 
a  statute  making  railroad  companies  liable  for  failure  to  erect  and  main- 
tain proper  fences  and  guards  to  exclude  stock  from  their  tracks, 
although  such  letter  fails  to  state  the  amount  of  damage  claimed. 
Another  letter  stating  the  amount  claimed  is  also  admissible  in  evi> 
dence,  although  it  was  not  written  until  some  time  after  the  killing, 
and  contained  an  offer  to  take  less  than  the  owner  believed  himself 
entitled  to.  The  letters  together  constitute  ample  notice  and  presenta- 
tion of  the  claim.    Jacksonville  etc.  Ry.  Co.  v.  Harris,  127. 

9.  Liability  for  Stock  Killing — Notice  of  Claim  to  Agent  of  Com- 

pany.— It  cannot  be  assumed,  as  matter  of  law,  that  the  general 
attorney  of  a  railroad  is  not  a  general  agent  or  officer  thereof  for  the 
purpose  of  notification  and  presentation  of  a  claim  for  stock  killed  by 
the  company,  in  the  absence  of  any  attempt  by  it  to  show  that  he  was 
not  such  officer  or  agent,  or  any  objection  to  proof  of  demand  upon  him 
on  the  ground  that  he  was  not  a  proper  representative  of  the  company. 
Jacksonville  etc.  Ry.  Co.  v.  Harris,  127. 

10.  Liability  for  Killing  Stock — Sufficiency  of  CoMPLAiirr. — A  com- 
plaint alleging  that  a  railroad  company  did  not  maintain  fences  on  the 
sides  of  its  road  sufficient  to  exclude  livestock  therefrom,  and,  for  want 
of  such  fences,  two  horses  of  plaintiff,  without  negligence  on  his  part, 
strayed  and  went  upon  the  railroad  at  a  certain  place  not  at  a  crossings 
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and  where  such  fences  were  necessary,  and  were  there  killed  by  a  cer- 
tain engine  belonging  to  snch  company,  giving  the  value  of  the  horses 
K  killed,  is  good  and  sufficient  as  against  a  motion  for  arrest  of  judg- 
msnt  on  the  ground  that  the  complaint  does  not  show  that  the  damage' 
was  caused  by  a  failure  to  erect  and  maintain  fences  or  stockguards, 
JackaonvilU  etc.  Ry.  Co.  v.  Harris,  127. 

11.  C01C8TRUCT10N  OF  Fkncb  Law,  and  LiABiLrtY  Thereunder.— The 
general  requirement  of  the  Florida  railroad  fence  law  is  the  erection 
and  maintenance,  by  corporations  and  persons  operating  railroads,  of 
substantial  fences  on  both  sides  of  the  railroad  track,  and  the  fences 
mast  be  sufficient  to  exclude  all  livestock  from  the  road,  or  at  least 
such  stock  as  is  not  shown  to  be  breachy,  with  the  limitation  that  in 
lien  of  fences,  stockguards  shall  be  erected  and  maintained  at  public 
crossings,  and  at  such  other  crossings  as  may  be  necessary  for  the  use 
of  owners  or  tenants  of  land  adjoining  a  railroad.  A  failure  to  main- 
tain  such  fences  or  guards  makes  the  company  liable  for  damage  by  its 
engines  or  cars  to  livestock  caused  by  such  failure.  Where  there  is  no 
crossing  of  the  character  indicated  the  duty  is  to  maintain  a  fence  of 
the  character  named,  and,  as  between  the  owner  of  stock  and  the  com* 
pany,  a  gap  and  bars  are  regarded  as  a  fence,  and  must  be  kept  in  the 
condition  necessary  for  excluding  and  turning  stock.  If  the  company 
has  erected  a  sufficient  fence,  and  it  is  thrown  or  broken  down  without 
the  company's  knowledge,  or  by  the  act  of  God,  or  by  strangers,  with- 
out the  company's  knowledge  or  consent,  the  law  accords  to  the  company 
a  reasonable  time  for  ascertaining  the  fact,  and  restoring  the  fence,  and 
if  any  damage  is  caused  by  the  fence  being  thus  down  before  there  haa 
been  a  reasonable  time  or  opportunity  for  restoring  it,  after  being 
aware  of  its  being  down,  or  for  learning  of  its  being  down,  and  restoring 
it,  the  company  is  not  liable,  and  the  same  rule  applies  when  bars  or 
gates  are  left  open  without  the  company's  knowledge,  consent,  or 
fault.     JaclcsonvilU  etc.  Ry.  Co.  ▼.  Harris,  127. 

12.  Liability  tor  Killiso  Stock. — When  a  gap,  with  bars,  in  a  railroad 
fence  not  at  a  crossing  is  used  with  the  knowledge  of  the  company  by 
persons  hauling  and  supplying  it  with  wood  under  contract,  and  the 
bars  are  left  down  by  such  persons,  and  livestock  pass  through  the  gap 
and  are  killed  by  the  company's  train,  the  parties  so  leaving  the  bars 
down  cannot  be  regarded  as  strangers  to  the  company.     Their  acts 

mast  be  deemed  the  acts  of  the  company,  and  it  is  liable  for  the  dam- 
age resulting  to  the  owner  of  the  stock.  Jacksonville  etc  By.  Co.  ▼. 
Harris,  127. 

Uk  Limitation  on  Riobts  of  Passinokb. — A  person  who  purchases  a 
railway  ticket  to  a  certain  place,  and  takes  his  seat  in  a  particular 
train  that  goes  to  his  destination,  cannot,  if  the  ticket  specifies  that  it  is 
"not  good  to  stop  off  en  route,"  without  permission  of  the  railway  com- 
pany, while  the  train  is  reasonably  pursuing  the  duty  of  the  carrier, 
leave  it  and  take  another  train  and  complete  his  journey  under  the  same 
contract.  His  contract  is  entire,  and  neither  he  nor  the  company  can 
be  required  to  perform  it  in  fragments.  Pennsylvania  R.  R.  Co.  v> 
Pnrry,  654. 

14.  Tickets — Rkoui.ations.— A  railway  ticket  is  a  mere  token  that  fare 
has  been  paid,  and  that  the  passen^'er  has  the  right  to  be  carried  to  the 
destination  it  indicates  according  to  the  rea8onal>le  regulations  of  the 
coiipany.     Such   regulations,   at   lea«t  so  far  as  they  are   known   to 
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the  pusengar,  enter  into  the  contract  of  carnage,  and  it  la  his  dntj  to 
ooaform  to  them.  Such  ticket  need  not  fully  sat  out  the  contract  of  car- 
riage.    Pennsi/lvania  R,  R.  Co.  v.  Pai-ry,  654. 

15.  DuTT  01  CoNDucToa  TO  Pbotbct  Passenger  From  Illkoal  Arrest. — 
When  a  railroad  detective  officer  telegraphs  to  a  conductor  on  a  train, 
M  have  two  described  passengers  arrested  at  a  certain  station,  and  the 
telegram  \»  received  by  the  baggage  master  at  snch  station,  who  calls 
policemen  to  await  the  arrival  of  the  train,  and  such  policemen  upon 
its  aurrival  enter  the  train,  and  the  conductor,  upon  receiving  the 
telegram,  points  out  a  passenger  aa  the  one  to  be  arrested,  if  it  tran- 
spires  that  the  passenger  arrested  is  not  the  person  intended  by  the 
telegram  it  is  a  question  for  the  jury  to  determine,  in  an  action  against 
the  company  to  recover  for  such  arrest,  whether  the  conductor  took  an 
unwarranted  part  in  the  illegal  arrest,  or  whether  he  properly  per- 
formed his  duty  in  relation  to  the  protection  of  the  passenger.  Duygan 
v.  Baltimore  etc.  R.  R.,  672. 

16.  Power  of  Conductors— Protection  to  Passengers. —A  railroad  con- 
ductor has  general  power  and  control  over  his  train  and  all  persons 
on  it,  with  authority  to  compel  observance  of  the  regulations  of  the 
company,  to  preserve  order,  and  to  employ  the  whole  force  of  train- 
men and  of  passengers  willing  to  assist  for  these  purposes.  These 
powers  involve  the  correlative  duty  to  protect  passengers,  not  only  from 
injury  by  negligence  or  accident,  but  also  from  violence  and  illegal 
annoyance  or  interference  by  other  parties,  but  he  is  not  required  to 
enter  into  a  contest  with,  or  put  himself  in  opposition  to,  officers  of  the 
law,  and  if  he  merely  stands  by,  without  taking  part  in  the  arrest  of  a 
passenger  by  known  policemen,  he  is  not  necessarily  bound  to  inquire 
into  their  authorit}',  or  to  assert  his  own  against  it.  Duggan  v.  Balti' 
more  etc.  R.  R.,  672. 

17.  EiJEcnoN  OF  Passengers — Damages. — A  passenger  on  a  railroad  who 
receives  a  check  from  the  conductor  on  the  surrender  of  his  ticket, 
and  then  goes  into  another  car,  where  his  fare  being  again  demanded 
he  fails  to  produce  his  check,  claiming  that  none  was  given,  and  upon 
his  refusal  to  go  into  the  other  car  for  identification  is  ejected  from  the 
traun  cannot  recover  therefor.     Lucas  v,  Michiyan  etc.  R.  R.  Co.,  517. 

18.  EjEcriON  OF  Passenger — Exemplary  Damages. — A  passenger  on  a 
railroad  train  who  receives  no  check  on  surrendering  his  ticket,  and 
then  goes  into  another  car,  where  his  fare  being  again  demanded  he 
he  informs  the  conductor  of  the  facts,  and  offers  to  go  into  the  other 
car  for  identification,  which  offer  the  conductor  refuses  to  accept 
ejecting  him  from  the  train  on  a  dark  night  remote  from  his  home  or 
a  station  is  entitled  to  recover  not  only  actual  damages  but  also  addi- 
tional damages  for  whatever  injury  to  his  feelings  or  of  indignity,  pain, 
and  disgrace  such  conduct  tends  to  produce  in  view  of  the  time,  place, 
and  circumstances;  but  it  is  error  to  instruct  tiie  jury  that  he  is  entitled 
to  exemplary  damages  without  explaining  that  term.  Lncat  v.  Michi- 
gan etc.  R.  R.  Co.,  517. 

19.  Cakrikixs — Nbgligkncb— Ddtt  of  Passenger  to  Anticipate  Danger 
From  Runaway  Horse. — A  passenger  entitled  to  safe  transportation 
over  a  railroad  and  connecting  ferry,  who,  upon  invitation  from  the 
railroad  company,  passes  from  the  ferryboat  by  a  vehicle-way,  and 
while  so  doing  is  struck  and  injured  by  a  wild  and  uncontrolled  run- 
away liUTM   belonging  to  the  company,   is  not  guilty   of  contributory 
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negligence  so  as  to  prevent  recovery.  In  such  case  the  passenger  is  not 
bound  to  anticipate  the  career  of  such  horse.  Watson  v.  Camden  etc 
S.  B.  Co.,  624. 

20.  Appboachks  to  Depots. — As  to  passengers  or  persons  with  a  bona  Jide 
intention  of  taking  a  train,  railroad  companies  are  required  to  exercise 
SIX  extraordinary  degree  of  care  in  making  and  keeping  up  safe  approaches 
to  their  passenger  depots.     Johns  v.  Charlotte  etc.  R.  R.  Co.,  709. 

21.  Neolibe.n'ce  —  Station  Approaches. — A  railway  carrier  is  liable  for 
negligence  in  its  construction  or  maintenance  in  repair  of  its  statioQ 
approaches,  station  buildings,  and  station  platforms,  and  for  its  failure 
to  adequately  light  them.     Johns  v.  Charlotte  etc.  R.  R.  Co.,  709. 

22.  Depot  Approaches— Negligence. — A  railway  company  holding  out  aa 
invitation  to  persons  wishing  to  take  passage  in  its  cars  by  day  or  nighty 
to  reach  such  cars,  and  embark  thereon,  by  crossing  a  high  trestle  used 
as  a  bridge,  is  required  to  exercise  extraordinary  care  to  prevent  injury 
to  such  persons,  and  is  liable  for  slight  negligence.  Johns  v.  Charlotte 
etc.  R.  R.  Co.,  709. 

28.  Fellow-sertants. — A  railroad  company  is  not  liable  to  one  of  it* 
agents  for  an  injury  arising  from  the  negligence  of  another  competent 
agent.     Jenkhu  v.  Richmond  etc.  R.  R.  Co.,  750. 

24.  Fellow-servants — Who  Are. — A  conductor  on  a  freight  train  and  an 
assistant  fireman  on  a  following  freight  train,  both  belonging  to  the 
same  company,  are  fellow-servants,  and  take  the  risk  of  each  other's 
negligence.     Jenkins  v.  Richmond  etc.  R.  R.  Co.,  750. 

26.  Fellow-servants. — A  railway  company  which  furnishes  a  safe  track 
and  competent  servants  is  not  liable  for  the  result  of  a  collision  arising 
from  its  track  being  temporarily  dangerous  at  the  time  by  the  omis* 
sion  of  its  servant  to  give  the  usual  and  necessary  notice  of  an  ob> 
struction  thereon  to  a  fellow-servant  on  an  approaching  train,  which 
results  in  an  injury  to  such  fellow-servant.  Jenldnt  y.  Richmond  etc 
R.  R.  Co.,  750. 

26.  Master  and  Servant — Neolioencb — Sufficiency  o»  Complaint.— In 
an  action  by  a  brakeman  against  a  railway  company  to  recover  for  personal 
injuries  caused  by  a  defective  lantern  it  must  be  alleged  and  proved 
that  the  defect  was  known  to  the  company,  or  was  such  as,  with  rea> 
Bonable  diligence,  it  ought  to  have  been  known.  Pennsylvania  Co.  r. 
Congdon,  251. 

17.  Master  and  Servant — Negligence— Sofficienct  o?  Complaint. — la 
an  action  by  a  brakeman  against  a  railroad  company  to  recover  for  injury 
caused  by  reason  of  a  defective  lantern  furnished  him  by  the  company 
for  his  necessary  use  in  the  discharge  of  his  duty,  but  kept  in  his  cus> 
tody,  a  complaint  showing  that  the  brakeman  knew,  or  ought  to  have 
known,  of  the  defect,  and  failing  to  allege  that  the  company  knew,  or 
ought  to  have  known,  with  the  exercise  of  proper  diligence,  of  the  defect, 
is  insufficient,  notwithstanding  a  general  allegation  that  the  defect  was 
unknown  to  the  brakeman.     Pennsylvania  Co.  v.  Congdon,  251. 

28.  Master  and  Servant — Neolioenoe— Pre-sumption.  — It  will  be  pre> 
sumed  that  a  brakeman,  eighteen  years  of  age,  who  had  l>een  in  the  rail- 
road service  three  months,  had  sufficient  skill  and  experience  to  know 
that  a  lantern,  constantly  used  by  him,  would  go  out  becautu:  not  prop- 
erly guarded  from  the  wind,  so  as  to  charuu  him  witii  knowledge  of  its 
condition,  und  the  duty  to  inform  tbc  cvUiy-  j  iuvrvyii.  PtnnsylianioL 
Co.  V.  Congdon,  tfSl. 
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29.  NtJi3ANC» — OBSTRUcrrroif  ot  Stkket— Right  of  Privatk  Owner  to 
Rkcoter. — The  use  of  a  street  by  a  railroad  company  in  such  manner  as 
to  completely  obstruct  travel  with  teams  thereon,  and  to  entirely  de< 
stroy  ita  use  as  a  public  highway,  constitutes  a  public  nuisance  if  with* 
out  permission  or  authority.  To  entitle  a  private  owner  to  recover  for 
each  nuisance,  it  must  appear  that  he  has  suffered  some  special  or  pecul> 
iar  damage,  differing,  not  merely  in  degree,  but  in  kind,  from  that 
which  ia  deemed  common  to  all,  but  a  complaint  by  such  owner  allege 
ing  such  special  and  peculiar  damage  in  the  loss  of  business,  access  to, 
or  egress  from,  his  property,  and  value  thereof,  states  a  good  cause  of 
action.     Evans  v.  Chicago  etc  Ry.  Co.,  908. 

JO.  OBSTRUcrriON  or  Stbbbt. — An  instrument  granting  a  railroad  company 
the  right  to  construct,  maintain,  and  operate  its  road  in  the  street  in 
front  of  the  grantor's  lot,  "as  the  same  was  at  the  date  of  said  instra- 
ment  constructed,"  does  not  give  the  company  any  right  thereafter  to 
destroy  such  street  as  a  public  highway  in  front  of  snob  lot  Evan*  r. 
Chicago  etc.  Ry.  Co.,  908. 

SI.  Obstbuctiok  or  Strkbt. — A  railroad  company  cannot  monopolize  a 
street  in  derogation  of  the  public  or  private  nse  to  which  it  has  been 
applied.  Such  use  of  the  street  is  a  nuisance,  and  may  be  abated  as 
such.     Evans  v.  Chicago  etc.  Ry.  Co.,  908. 

82.  Neolioemcb. — The  Continuino  or  the  Driver  or  ▲  Strbbt-cak  to 
Keep  Up  Its  Speed  and  to  Keep  Soundimo  ▲  Gong  when  it  is 
obvious  that  a  person  driving  along  the  street  is  in  difficulty  from  the 
fright  of  hi^  horse,  may  be  evidence  of  negligence  sufiScient  to  warrant 
the  jury  in  finding  the  existence  of  such  negligence,  and  that  the  acci- 
dent which  followed  was  the  result  thereof.  Benjamin  v.  Holyoke  etc 
Ry.  Co.,  446. 

See  Corporations,  3;  Damages,  8,  11;  Fraud;  Master  and  Servant, 
2,  17;  Spscino  Performance,  2,  3,  7. 

RATIFICATION. 
See  AoENCT,  3;  Estoppel,  3;  Pledge,  1. 

REAL  PROPERTY. 

1.  Licensees  on  the  Premises  of  Another. — If,    at  the   request  of  the 

principal  of  a  school,  a  class  of  his  pupils  are  granted  permission  to  visit 
the  power-house  of  a  traction  company,  each  of  the  members  of  such 
class  are  mere  licensees  or  volunteers,  and,  therefore,  cannot  maintain 
an  action  for  injuries  suffered  from  falling  into  a  vat  of  hot  water,  located 
in  a  part  of  the  building  insufficiently  lighted  and  of  the  existence  of 
which  no  warning  was  given.      Benson  v.  Baltimore  Traction  Co.,  436. 

2.  Licensee  on  the  Premises  of  Another,    Who  Is. — The   distinction 

between  an  invitation  and  a  license  to  go  upon  the  premises  of  another 
appears  to  be  that  the  former  is  inferred  where  there  is  a  common  inter- 
est or  mutual  advantage,  while  the  latter  is  inferred  where  the  object 
is  the  mere  pleasure  or  benefit  of  the  person  using  it.  Benson  ▼.  BcUti- 
more  Traction  Co.,  436. 
8.  Licensee — Risks  Accepted  by. — A  person  who  visits  a  portion  of  a 
store  not  frequented  by  visitors,  entirely  on  his  own  business,  without 
the  owner's  invitation  or  knowledge,  is  a  mere  licensee,  and  cannot 
recover  for  an  injury  received  in  falling  down  an  open  elevator-shaft 
K>a  that  part  of  the  premises.     Paris  v.  Hoberg,  261. 
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A.  Licixssn — DuTT  or  Ownbk  of  Prxmisks. — The  owner  of  premises  is 
under  no  legal  duty  to  keep  them  free  from  pitfalls  or  obstruetions  for 
the  accommodation  of  persons  who  go  apon  or  oyer  them  without 
inritation,  express  or  implied,  and  merely  for  their  own  convenience 
or  pleasure,  even  when  this  ia  done  with  the  owner's  permission.  Such 
visitors  are  mere  licensees,  and  enjoy  the  licens*  subject  to  the 
attendant  risks.     Faria  ▼.  Hoberg,  261. 

8.  A  LioiNSZB  Upon  thb  Prkhisis  or  Amothsb  must  enjoy  his  license 
nibject  to  its  attendant  perils.  No  duty  is  imposed  on  the  owner  or 
occupant  to  keep  the  premises  in  a  suitable  condition  for  those  who 
come  there  solely  for  their  own  pleasure,  and  who  are  not  either 
expressly  invited  to  enter  or  induced  to  come  upon  them  by  a  purpose 
for  which  the  premises  are  appropriated  and  occupied,  or  by  some  prep< 
aration  or  adaptation  of  the  plan  for  use  by  customers  or  passengers 
which  might  naturally  and  reasonably  lead  them  to  suppose  that  they 
might  properly  and  safely  enter  there.  Benson  v.  Baltimore  Traction 
Co.,  436. 

4i  Thh  Fact  That  a  Licensks  Is  PERHriTBD  to  Visit  and  Inspect  thb 
Pkbmisbs  of  a  traction  company  does  not  impose  upon  the  company  the 
duty  of  guarding  him  from  dangers,  nor  of  giving  him  such  warnings  as 
will  make  his  passage  through  the  premises  reasonably  safe.  If  there 
is  a  dangerous  vat  of  hot  water  intended  to  subserve  a  useful  purpose, 
and  not  in  any  proper  sense  a  mantrap,  the  owner  of  the  premises  is 
not  required  to  make  any  change  therein,  owing  to  the  visit  he  has  per- 
mitted, nor  is  he  under  obligation  to  detail  an  employee  to  attend  a 
visitor  through  the  establishment,  and  thereby  secure  him  from  pcriL 
Benton  v.  Baltimore  Traction  Co.,  436. 
See  Adoptioh,  14;  Eminent  Domain;  EIstopfbl,  1;  Pabtnbbship,  4. 

RECEIPr. 
See  Fraud;  Releasb,  I,  2. 

RECEIVERS. 
Oobporations. — A  Receiver  Will  Not  Bb  Appointed  to  take  charge  of 
a  beneficial  corporation,  and  to  administer  its  assets  where  it  is  not 
alleged  to  be  insolvent.  The  granting  of  the  relief  would  necessarily 
result  in  the  dissolution  of  the  corporation,  and  the  forfeiture  of  its 
charter,  and  this  a  court  of  equity  has  not  power  to  declare  and  enforce. 
Maaom  v.  Supretne  Court  etc,  433. 

RECORDS. 

8—  CovKTs;   Dbboc,  4-0;    Evidbkob,  8,  II;   ExEctrnoa,  S|  Mvmvomal 

Corporations,  9;  Plbadino,  S. 

REDEMPTION. 
See  BxBOunoN,  6,  8-10;  Mortoaobs,  6;  Taxn^  4. 

REFORMATION. 
See  Deeds,  11. 

RELEASE. 
1.  A  PFnirfT  For  the  Fn.L  Amoitnt  or  a  Debt  on  a  Patmrvt  or  a  9-rwi 
Less  Uiau  tliat  due  u  a  valid,  irrovouable  discliarge  of  audi  debt  if  the 
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money  paid  for  th«  release  was  paid  by  a  third  person  under  no  legal  or 
moral  obligation  to  discharge  the  debt,  and  io  cooseqaence  of  an  agree* 
ment  that  such  payment  should  constitute  a  complete  satisfaction. 
Clurk  r.  AbboU,  677. 

t.  Payment,  Retubm  and  Rescissioit  or.  When  Essential  to  Cause  07 
Action. — If  a  person  injured  receive  payment  for  part  of  the  injury,  and 
a  receipt  is  procured  from  him  by  fraud  purporting  to  release  his  whole 
cause  of  action,  he  is  not  obliged  to  return  the  money  thus  paid  to  him 
before  maintaining  an  action  to  recover  for  the  residue  of  his  injuries 
for  which  no  compensation  has  been  made.  Bliss  v.  Ntw  York  etc.  B.  B, 
Co..  504. 

S.  Belease  or  Part  or  Damages  Sustained  by  an  Injury. — If  a  person  by 
the  same  accident  is  injured  in  his  pTson  and  also  in  his  clothing,  and 
accepts  payment  for  his  clothing,  it  does  not  release  that  part  of  his 
cause  of  action  founded  upon  his  personal  injuries.  Bliu  r.  New  York 
etc  B.  B.  Co.,  504. 

See  Fraud. 

REMOVAL. 
See  OmoEBS,  11-16. 

RENTS. 
S«e  CoTEKANCY,  10;  Partitiok,  8. 

REPLICATION. 
See  Pleadinq,  9. 

RESCISSION. 
See  Contraots,  5,  8-10,  11. 

RES    JUDICATA. 
8m  Adoption,  11;  Marriaob  and  Ditoboi,  1-A, 

RESTRAINT  OF  TRADE. 
See  Contracts,  9;  Monopolies,  1. 

REVERSION. 
See  Landlord  and  Tenant,  5,  6;  Pleading,  IOl 

RIGHT  OF  WAY. 
See  Nuisance,  1. 

SALES. 

1.  A  Sale  Is  a  transfer  of  the  absolute  or  general  property  in  a  thing  for  » 

price  in  money.     Foley  v.  Felrath,  39. 

2.  Loss    or    Goods    on   Whom  Must   Fall. — If  a  sale  is  complete,  and 

the  goods  perish  without  the  fault  of  the  seller,  the  purchaser  is  bound 
to  pay  the  purchase  price.     Foley  v.  Felraih,  39. 

3.  Qtestion  for  Jury. — When  a  contract  of  sale  is  in  writing,   its  con- 

struction is  for  the  court  aud  not  for  the  jury  to  determine.  Foley  r, 
Fdrath,  39. 
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4.  A  Sale  Is  Not  Complistb,  bat  remains  executory,  if  any  thing  is  yet  to  h^ 

dons  by  either  party  before  delivery,  as,  for  example,  to  determine  th»r 
price,  qaantity,  or  identity  of  the  thing  sold.     Foley  v.  Fdrath,  39. 

5.  COMTRAOT— TlM«   0»   PAYMENT,  WhBN  AN  EsSKNTIAL  PaRT  OF.  — Under  lb 

contract  for  the  sale  and  purchase  of  oyster-shells  made  by  the  vendor- 
during  a  designated  season,  in  which  the  vendee  agrees  to  pay  on  tho- 
first  day  of  each  and  every  successive  week  for  the  shells  delivered  dur- 
ing the  previous  week,  such  weekly  payments  constitute  an  essential 
part  of  the  contract,  and  the  failure  to  make  them  entitles  the  veudor.- 
to  rescind  the  contract.  McQrOiUi  v.  Oegner,  415. 
6k  Sales — Implied  Warrantt  that  Animal  Is  Not  Impotekt.— If  on  the 
•ale  of  a  trail  both  parties  are  alike  destitute  of  knowledge  or  the  mean> 
of  forming  an  intelligent  judgment  whether  he  is  able  or  not  to  generate 
his  kind,  and  there  is  no  misrepresentation  or  fraud,  and  no  express- 
warranty,  no  warranty  is  implied  in  that  respect  merely  because  a  fulk 
price  is  paid  for  the  animal  for  breeding  purposes,  and  the  seller  know* 
that  he  is  being  purchased  for  that  purpose.    McQuaid  v.  Bom,  864. 

7.  Breach   op  Warranty — Offer  to  Return. — If  the  capacity   of  ma. 

chinery  warranted  by  the  seller  is  unknown  to  the  purchaser  at  the 
time  of  the  sale,  and  such  purchaser  buys,  relying  upon  the  warranty., 
he  is  not  precluded  from  recovering  his  legitimate  damages  for  a  brc:ich4 
of  such  warranty,  although  he  fails  to  return,  or  oflFer  to  return,  tlie- 
machinery  upon  discovery  of  its  want  of  capacity,  and  fails  to  n  tify  tlie^ 
seller  thereof.     Larson  v.  AuUm'in  etc  Co.,  893. 

8.  Upon  a  Sale  in  Which  the  Vkndee  Retains  the  Rioht  to  Reject  or:. 

Rbtlrn  the  goods  sold,  the  title  passes  subject  to  being  divested  by 
the  exercise  of  the  option  to   rescind,  expressed  within  a  reasonable- 
time.     Foley  v.  FelratK  39. 
i.  An  Option  to   Return   Goods   Purchased  if  the  rendee  should  not 
like  them   is  very  different  from   an  option   to  purchase  them   if  he  - 
should  like  them.     In  the  first  case  they  are  his  property  until  he  exera  • 
cises  his  option,  and  in  the  second  they  are  not  his  property  until  after  - 
the  option  has  been  exercised.     Foley  v.  Felvath,  39. 

10.  Sale  With  Pkivileoe  to  Return. — The  loss  of  property  which  has  been  i 
purchased  with  the  privilege  of  returning   it  and  rescinding  the  sale- 
most  be  borne  by  the  purchaser,  and  the  sale  considered  as  absolute  if 
such  loss  occurs  before  the  option  has  been  exercised.     Foieif  r.  Fei- 
rath,  39. 

11.  Defects  ih  Machinbrt— Conflict  im  Evidence. — In  an  action  to 
recover  for  defects  in  machinery  purchased,  it  is  error  to  charge  the  jury 
that  the  purchaser  having  purchased  with  full  opportunity  for  inspec* 
tion  cannot  recover,  especially  when  the  evidence  is  conflicting  as  to 
whether  the  defects  were  patent  or  not.    Larmm  v.  Auttman  etc  Oo.,  89i^ 

12.  Warrantt  bt  Aanrr.— A  purchaser  of  machinery  may  recover 
from  the  seller  for  a  breach  of  warranty  by  the  agent  of  the  Utter,  upoi» 
proof  of  a  general  custom  amongst  agents  selling  such  machinery  to  wiur* 
rant  it.     Larton  v.  AuUman  etc  Co.,  H93. 

See  Crops;  Damaobs;  Execution,  1-5;  Bxecotom  and  Adminlttratom; 
lutttHgrAtm  Commbbob;  MoNoruUES}  Pledob,  4;  Taxbm,  1. 

SEAL. 
See  CoBroRATTOita.  4;  Debdi.  6;  Maxdamus,  4. 
AM.  »r.  Rir,  Vou  XXXIX.  -M 
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SKl'OFF, 

I.  How  CoSSTRCRD. — SBiorr  Is  a  statutory  right  In  derogation  of  the  com- 
tiion  law,  and  mbst  be  strictly  construed.  Bradlty  ▼.  Slhith,  565. 
■J%,  WHAf  Not  ScBJKCf  of.^In  an  action  by  an  M^ignee  a);aiiist  a  cred- 
itor of  the  assizor  to  recover  ou  a  claim  or  chose  in  action  not  due 
■tkX  the  time  the  assignment  was  made  the  creditor  cannot  set  uff  a  claim 
against  such  assignor  which  was  mature  befofe  that  time.  Bradley  v. 
SifiHh,  565. 

H,  AssigKmkiit  of  Claim.— Otte  Irho  buys  or  takes  an  assignment  of  • 
claim  against  another,  not  begotiable,  takes  it  subject  to  such  rights 
of  setod'  only  aa  are  due  at  the  time  of  the  transfer.  Bradley  V.  SniUh, 
565. 

4.  A  SriDF*  In  EsroRCEABLis  AoAiMSt  AW  AsstasKfe  For  Tfl«  BkNicfiT  o» 

Cri4ditobs,  if  it  is  a  demand  Which  becalne  due  from  the  assignor  at  or 
before  the  making  of  the  assignment.     Laybourn  ▼.  Seymottr,  579. 

5.  A  Sktoff  Is  Allowable  in  EQOifr  AfTBRTHB  Issolvrncy  of  the  person 

from  whoin  the  demand  is  due,  though  it  i»  not  within  the  atatutM 
respecting  the  allowance  of  setoffs.     Lnybourn  v.  Seymottr,  579. 
t5.  Si<TOFK — StaitttB  or  Limitations.— The  life  of  a  setoff  is  equal  to  that 
of  the  original  etaitti,   and  is   only   baixed  when  the  original  elaim  is 
barred.     Peden  r.  Caviru,  276. 

See  Nkootlablk  Instbumbnti,  1. 

SHERIFF'S  DEEDS. 
8««  Advbrsi  Possbssion,  8;  Exkcutkht,  1,  8;  4. 

SLANDER. 
See  LiBBU 

SPECIFIC  PERFORMANCE. 

1.  Ir   A    Coiitract   Implibs  thb   Pbrbormancb  or  Pbrsonai  Sbrvices 

requiring  special  skill,  judgment,  and  discretion,  a  eonrt  of  equity  will 

■ot  aadertake  ita  specific  performance.     South  etc  Alabamu  R,  R.  Co.  r. 

Highland  Awe.  etc  R,  R.  Co.,  74. 

JlL  MuTUAUTT,  Want  or.-^Thongh  a  contract  is  not  binding  Qpon  <>ne  of 

the  parties  when  it  is  executed,  yet,  if  it  gives  him  Ba  option  to  accept 

its  terms,  be  may,  by  suit  or  otherwise,  waive  the  want  of  mutuality. 

Mid   enforee  specific  performance  of  the  contract.     Therefore,  if  one 

■  nilwayeorporation  agrees  that  another  may  construct  its  tracks  across 

4he  right  of  way  of  the  former,  upon  specified  conditions,  the  eontract 

-will  not  be  refused  specific  performance  for  want  of  mutuality  if  the  oor« 

poration  ha«  accepted,  or  sought  to  accept,    the  contract  ia  its  faror, 

•nd  to  compel  the  othw  corporation  to  submit  to  ths  eonstmetlon  of  the 

traeks  as  Rj^reed  upon.     South  etc.  Alabama  R.  R.  Go,  T.  Highland  Ave, 

tie.  R  R,  Co.,  74. 

H  CoHTRAOT  roR  Pbrsonal  Sbrvicks. — If   railway  corporation  A  agrees 

witii  railway  oorporatioa  B  that  the  former  will  permit  the  latter  to 

eonstmet  and  operate  tracks  upon  the   former's  right  of  way,  and  to 

make  certain  crossings  which  the  exercise  of  the  privilege  may  render 

necessary,  and  in  return  B  agrees  that  A  may  cross  certain  property 

belonging  to  6  whenever  and  wherever  it  may  elect  to  exercise  that  priv< 

.  ilege,  and  to  maintain  proper  crossings,  and  that  on  the  failure  to  renew 
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or  repair  snch  croasingn,  after  thirty  days*  notice,  that  they  may  be  re- 
newed  or  repaired  at  its  expense  by  the  other  corporatiou,  there  is  not, 
on  the  part  ot  either,  such  a  contract  for  personal  services  as  will  in- 
dQC«  a  coart  of  equity  to  refuse  specific  performauee  of  the  contract. 
The  refusal  to  repair  or  renew  the  crossings  as  provided  for  in  the  con. 
tract  would  create  a  mere  pecuniary  liability.  Soulhetc  Alabama  R.  R. 
Co.  T.  Hujhland  Ave.  etc.  R.  R.  Co.,  74. 
4  Pabol  Contbact  Concertino  Homestead. —  A  parol  contract  that  a 
son  who  is  the  grantee  in  a  deed  of  a  homestead  conveyed  by  bis  father 
alone  shall  support  his  parents  during  their  life,  and  at  Uieir  death 
become  the  owner  of  the  laud  in  fee,  if  fnlly  performed  by  such 
grantee,  may  be  specifically  enforced  by  him  against  the  heirs  at  law  of 
the  grantor.      WhUmore  ▼.  Hay,  838. 

6.  HoMKSTEAD— Specific  Pkkformance  of  Parol  Coktract.— Though  a 

deed  of  a  homestead  made  by  a  father  alone  to  his  son  is  void,  as  a  con« 
veyance,  yet  if  it  is  made  in  pursuance  of  a  parol  contract  between  the 
grantee  and  his  parents,  that  they  are  to  convey  it  to  him  in  considera- 
tion of  his  supporting  them  during  their  lives,  he  is  entitled  to  specific 
performance  of  the  contract  after  their  death,  upon  fnll  performance 
on  his  part,  and  he  is  also  ^ntitled  to  have  the  deed  reformed,  so  as  to 
Test  the  whole  title  in  him,  as  against  the  heirs  of  the  grantor.  tt'/iU- 
more  v.  Hay,  838. 
4.  Imadcqcaot  of  CoKnoBnATiox  aa  a  Difinsi.  — Mere  inadequacy  of  aon. 
ilderation  or  value  is  not  in  itself  a  sufficient  reason  to  refuse  to  spe> 
eifically  enforce  a  contract.  Whether  the  bargains  of  persons  competent 
to  deal  with  their  own  affairs  are  wise  or  unwise  are  conaiderations 
not  for  eoorta  of  jostie*  bot  for  the  parties  tbemtelvea  to  deliberate 
npon.     SouUi  etc.  Alabama  R.  R.  Co.  v.  Hiyldand  Ave.  etc.  R.  R.  Co.,  74. 

7.  NoTWrrHSTAHDINO    AN    ACTIOM    AT    LaW     CoULD     Bb    MAINTAINED    TO 

Recover  Damages  for  the  refusal  of  one  railway  corporation  to  permit 
another  to  cross  its  trades,  according  to  the  terms  of  an  agreement 
between  them,  a  ooart  of  eqaity  wilt  compel  specific  performance  of  the 
agreement,  and  will  enjoin  the  defendant  from  preventing  the  use  of  its 
tracks  in  tbe  manner  specified  in  the  agreement.  South  etc,  Alabama 
JLILCcw.  Highland  Ave.  etc  R.  R.  Co.,  74. 

STATES. 
8m  AoTBau  Possession,  11;  CoNFUcr  of  Laws;  Fisheries,  t;  Umagtsim 

OOMlUUiCE;  JaDOMERTS,  7,  8;  Taxei^  fiw 

STATIONS. 
Soe  Railroads,  20-22. 

8TATUTB  or  FRAUDS. 

Sm  OORPORATIOirS,   t. 

BTATUIB  OP  UMITATI0N8. 
8m  LiMrrATioNs  of  AonoM. 

8TATUTB8. 
1.  Statotort  Oo^srnrvcTTOi*.  — Tf  a  atatnte  of  a  state  has  bMn  oenttmed  by 
it«  highest  judicial  tribaiial,  snoh  oonstmetion  will  ordinarily  be  received 
as  conclusive  in  the  courts  uf  other  states.      Van  Matre  v.  Sankey,  190. 
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2.  CoNSTRrcTiOK  OF  Ratlboad  Fence  Statute. — In  a  statute  reqairing 
notice  of  claim  of  the  killing  of  stock  by  a  railroad  company  to  be  given 
*'  to  any  general  agent  or  officer  of  such  corporation  or  person,  or  to  any 
■tation,  depot,  or  other  agent  or  officer  acting  for  such  corporation,  in 
the  county  where  such  livestock  was  killed  or  injured,"  the  words  suKse- 
qnent  to  the  word  "officer,"  where  it  appears  the  second  time,  do  not 
qualify  any  of  the  preceding  words,  except  those  after  the  word  "per- 
son."   Jacksonville  etc,  Ry.  Co.  v.  Harris,  127. 

%.  Constitutional  Law — Ahbnument  of  Statdtb — Changb  or  Remedy. 
Whon  a  statute  provides  that  the  personal  representative  of  a  person 
killed  by  the  wrongful  act  of  another  may  maintain  an  action  therefor, 
for  the  exclusive  benefit  of  the  widow  and  children,  or  the  next  of  kin 
of  the  deceased,  and  a  subsequent  supplementary  act  merely  provides 
bow  that  action  may  be  enforced  for  the  benefit  of  the  family  of  a  per- 
son so  killed,  when  the  residence  of  the  deceased  person,  at  the  time  of 
his  d6ath,  is  in  another  state,  or  when  no  personal  representative  has 
been  appointed,  such  supplementary  act  does  not  create  a  new  cause  of 
•otion,  bnt  i»  simply  a  change  of  remedy;  nor  ia  it  in  conflict  with  a 
eonatitiitional  provision  pcoviding  that  "no  law  shall  be  revised  or 
amended,  nnless  the  new  aot  contains  the  entire  act  revised,  or  the  sec- 
tion or  sections  amended,  and  the  section  or  sections  amended  shall  be 
appealed."    Berry  v.  Kansou  City  etc.  R.  Co.,  371. 

Bee  Adoption,  fi,  8,  17;  Exkcution,  8;  Intkrstatk  ComfEHCB,  6,  7;  Fish- 
brim,  8;  LiKNB,  1;  Plbadino,  7;  SxTorp,  1;  SuRVsra,  4;  Tjlxmm,  2. 

STOCKS. 

<   Im  CORPORATIOHS,  1-3;  FlKDOB,  1,  2;  TROTBBi 

STOPOVER. 
See  Railroads,  IS. 

STREET  ASSESSMENTS. 
See  MoNioiPAL  Corporatioits,  14-llL 

STREET  RAILROADS. 
See  Railroads,  32. 

STREETS. 
Sm  Dmtunov)  iMovonoHs;  Mcnioipal  CoRPORATiom^  19t  NaauoKvon, 
y-5;  Railroads,  29-31. 

SUBROGATION. 
SvSROOATiov  AJTD  Equitablb  AssiONHBitT. — If  money  is  loaned  to  a  hv^i 
band  and  wife  under  an  agreement  that  it  is  to  be  used  to  discharge  a 
mortgage  existing  against  her  real  property,  and  that  a  mortgage  is  to 
be  given  to  the  lender  for  the  amount  so  loaned,  and  the  money  ia  after- 
wards advanced  as  agreed,  and  is  applied  to  the  satisfaction  of  the 
mortgage,  after  which  the  borrowers  refuse  to  execate  a  mortgage  to 
the  lender,  he  is  an  equitable  assignee  of  the  mortgage  so  satisfied,  and 
entitled  to  be  subrogated  to  the  lien  thereof.  Baker  y.  Baker,  776. 
See  Insurancb,  20. 
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SUPPLEMENTAL  BILL. 
8e«  Plkadino,  6. 

SURETYSHIP. 
See  OwriCMRs,  8-10. 

SURFACE  WATERS. 
See  Railroads,  3-7;  Watsbs. 

SURVEYS. 

1.  LooATioir  07  Public  Lands. — Testimony  as  to  lines  of  trees  set  so  as  to 
oorrespond  to  the  location  of  a  corner,  at  a  place  where  one  of  the 
parties  to  the  suit  claims  auch  corner  to  be,  and  also  to  the  building 
of  a  schoolhonse  on  a  lot  which  ran  down  to  such  corner,  is  admissible 
M  tending  to  show  the  understanding  of  diflFerent  parties  in  the  vicinity 
M  to  the  location  of  the  corner,  and  aiding  the  jury  in  solving  the  ques- 
tion  whether  »  certain  mound,  pit,  or  stake  testified  to  by  a  witness  did 
or  did  not  constitute  a  government  corner.     Ameson  v.  Spawn,  783. 

S.  PoBLic  Lands. — A  Dxtinitklt  Asckrtainxd  Mondhemt  fixed  by  gov- 
ernment surveyors  as  a  boundary  or  corner  between  sections  of  land 
must  govern  as  against  other  surveys  or  evidence  tending  to  prove  that 
such  monuments  or  corners  should  have  been  located  elsewhere.  Ante- 
ton  V.  Spawn,  783. 

S.  PcBLio  Lands. — If  a  survey  of  public  lands  has  been  made  by  the  govern- 
ment,  and  a  patent  issued  to  laud  covered  by  it  described  with  refer- 
ence to  such  survey,  and  it  appears  that  a  corner  was  established  by  the 
government  surveyors,  it  must  be  accepted  as  the  true  corner,  without 
regard  to  whether  or  not  it  was  located  with  mathematical  exactness. 
Amewn  v.  iSpaton,  783. 

A.  Etidsmci— OrnciAL  Suktkts. — Though  the  statute  declares  that  the 
report  of  an  ofBcial  survey  certified  in  a  particular  manner  shall  be  pre- 
sumptive evidence  of  the  facts  stated  therein,  yet  if  the  report  is  not 
received  in  evidence,  bat  the  surveyor  himself  testifies  M  a  witness  to 
the  fact  of  his  survey,  and  what  was  disclosed  thereby,  the  probative 
value  of  his  testimony  is'  not  fixed  by  law,  and  it  most,  therefore,  be 
snbmitted  to  the  jury  like  any  other  evidence.  Amttom  v.  Spawn,  783. 
See  BoirHDARin. 

TAXES. 

L  Tax  Salu,  Law  Ootirviiio — Rbtroacttvb  SrATtrra.— The  sale  of  land 
for  delinquent  taxes  eonstitntes  a  uoatract  between  the  purchaser  and 
the  state,  the  terms  of  which  are  to  be  found  in  the  law  then  in  force, 
and  a  subsequent  statute  reducing  the  rate  of  interest  on  the  tax  certifi- 
cate, or  extending  the  time  of  redemption,  does  not  spply  to  prior  sales. 
Pounds  ▼.  Rodgers,  360. 

t.  Tax  Salu,  Law  Gotkrkino. — All  matters  relative  to  the  sale  and  con- 
veyance of  land  for  taxes  under  any  prior  statute  must  be  oompleted 
according  to  the  laws  under  which  they  originated,  the  same  as  if  such 
laws  remained  in  force,  irres|>ective  of  any  rabseqnent  statute  on  the 
subject      PoundM  v.  Rodijert,  360. 

&  Tax  Sales  and  Derm.— Nanus  or  an  IitraNDSD  ArrucATioN  For  a 
Tax  Dkxd  must,  under  the  statutes  of  lUiaots,  be  Mcved  oo  the  owoar 
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of  the  property  personally,  if  he  ean  by  diligeai  inqniry  b«  found  in  the 
eounty.      Van  Matre  v.  Sankejf,  196. 

A.  A  Tax  Deed  must  be  based  upon  an  affidavit  showing  a  itriet  compliance 
with  the  conditions  upon  which  it  is  authorized  to  be  issaed,  and  if  the 
affidavit  merely  states  that  the  affiant,  prior  to  the  expiration  of  the 
time  for  redemption,  made  diligent  search  and  inquiry,  and  waa  unable 
to  find  the  owner  in  the  county,  and  made  such  diligent  search  and 
inquiry  in  that  county,  this  is  not  equivalent  to  an  affidavit  showing 
that  the  owner  cannot,  by  diligent  inquiry,  be  found  in  the  county,  and 
the  deed  based  upon  such  inquiry  is  void.      Van  Matre  r.  Sankey,  196. 

I.  Ck)H8TrruTioNAL  Law — Taxatioic  of  Occopations. — A  state  cannot  tax  a 
basiness  occupation  when  it  cannot  tax  the  business  itself,  and  a  tax  on 
the  occupation  of  doing  a  business  is  a  tax  on  the  businesa.  Oibormt  r. 
8taU,  99. 

Bee  IxTUttTATB  CoMHERCB,  2-7;  Advkksb  Posskssiov,  t. 

TAXING  COSTS. 
See  JnDOKBNTS,  1. 

TAX  SALES. 
See  CoTKNANOT,  6-8. 

TENDER. 
A  TuTDm  Madi  nr  a  Chkcx  is  good  if  objected  to  upon  an  entirely  dif- 
ferent and  untenable  ground.     McGratk  v.  Oegner,  416. 
See  Corporations,  3. 

TENANTS  IN  COMMON. 
See  CoTENAMOr. 

THREATS. 
See  DuRKU. 

TICKETS. 
S«*  OABBHras  1,  3;  Railroai>8,  18^  li. 

TORTS. 
See  CoRPORATioMS,  6. 

TOWNSHIPS. 
See  OiTicERs,  8. 

TRADES  UNIONS. 
See  Labor  Umom. 

•..TREASURER. 
.S«e  OmcKRS,  8. 

'     TRESPASS. 
TklsPAn  QuARB  Ci^AUSiTM  Freoit  cannot  be  sostained  by  the  owner  of 

proper^*  JBot  in  possession  nor  entitled  to  the  possession  thereof  at  the 
time  of  th6  alleged  trespass.     Arneson  v.  Spawn,  7S3. 
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TRESPASSERS. 
Sea  Advkrse  PosssasioK,  lOi 

TRIAL. 

I.  Whsh  Propkrlt  RBrrsBD. — If  several  issaes  are  joined  in  a  ease,  somw 

triable  by  jnry  and  some  by  the  court,  a  demand  for  a  jnry  to  try  al 
of  the  iasues  ia  properly  refused.     Petlen  v.  Carina,  276. 

fl.   CoNSTITCTIO.yAL   LaW— RlGHT  TO  TrIAL  BT   IMPARTIAL  JCET. — A  pertOn. 

accused  of  crime,  who  is  compelled  to  be  tried  on  his  plea  of  not  guilty 
before  the  same  jury  that  has  heard  and  considered  the  evidence  on  his 
special  plea  of  insanity,  and  has  disagreed,  and  been  discharged  front 
fnrthet  consideration  of  such  special  plea,  is  thereby  deprived  of  hi»- 
eonstitutional  right  to  trial  by  an  impartial  jury.     French  v.  State,  855. 

^  Jurors — QuALiriCATiONS  of.— Jurymen  who  have  disagreed  as  to  the  in> 
■aaity  of  a  parson  accused  of  crime,  when  suoh  isane  was  submitted  to- 
tkem,  ars  disqualified  from  sitting  on  a  jury  to  try  tb*  aseosed  nnder- 
his  plea  of  not  guilty.     French  v.  State,  855. 

i.  Ah  iHaTBUoTiOR  TO  A  Jdrt  Ma7  Pbofbslt  Bb  RsrusBD  if  based  upon* 
an  assumption  of  fact,  and  applicable  only  upon  the  jary  finding  th* 
fact  in  the  manner  assumed.     Arruton  t.  Upaxon,  78S. 

6.  MiBOOMDncT  OF  JcRT  may  be  proved  on  a  motion  for  a  new  trial  by  th» 

testimony  of  a  deputy  sheriff,  in  whose  charge  they  were,  as  to  what  b» 
beard  said  by  the  jury  in  the  jury-room  tending  to  show  that  th» 
cause  was  decided  by  lot  or  by  the  drawing  of  ballots  from  a  bat  in 
which  ballots  had  been  put,  some  marked  for  the  plaintiff  and  sorao 
for  the  defendant  Wright  v,  Abbott,  499. 
0.  P&AOTiCB. — A  Oknrral  OBJBcrnoN  TO  EviuRNOB  is  properly  overruled  if 
a  part  of  it  is  admissible,  though  another  part  is  not  Cq/er  v.  ScroygiiUf 
S8. 

7.  Ta>  ThiB  Tor  Arottmbiit  Bbtorb  thb  Jcrt  If  at  Bb  LncrriD  bt 

THB  CoORT.     Monmouth  Mining  etc.  Co.  v.  SSrling.  187. 

t.  PsAonoB — PiMDiKoa  Inconsistbnt  With  Vbbdiot.— When  spoeial  find> 
ings  of  faot  ar«  inconsistent  with  ths  general  vordiot  renderad  th* 
former  controls  the  latter,  and  the  court  may  give  judgmeotaoeordingly. 
Kan$at  OUy  ▼.  Brady,  349. 

t.  FiBDUias  of  Fact  by  the  court,  if  within  the  issaes  prsoentod  by  th» 
pleadings  and  supported  by  the  evidence,  cannot  be  contrary  to  law. 
Ashmead  v.  Reynolds,  238. 

lA,  Vxrdict  Finding  Dbfbndamt  Guilty  as  Charobd  is,  in  effect,  a  find> 
ing  that  he  is  guilty  of  every  matter  alleged  against  him  in  the  indict- 
ment    In  re  Black,  331. 

II.  Criminal  Law~Rioht  of  Accusbo  to  bb  Prbbbwt.— Pbbsumptiok  !» 
not  incUil^ed  that  a  person  accused  of  crime  was  present  during  hi* 
trial  and  seutonce,  if  the  record  fails  to  show  it     French  v.  Statt,  866. 

It.  Crimi.nal  Law— Rioutof  Accdmxd  to  bk  Prksbnton  His  Tbiai — ITio 
failure  of  the  record  to  show  that  a  person  accused  of  crime  was  present 
in  court  when  the  verdict  of  guilty  was  rendered  against  him,  or  thai 
he  was  present  when  sentence  was  pronounced  against  him,  or  imme- 
diately  l>efore,  or  that  he  was  asked  by  the  court  if  he  had  any  thing  to 
say  why  he  should  not  be  sentenced,  is  fatal  to  the  verdict  aad  jttdg> 
■MBt  thereon.     Frencli  v.  Htate,  866. 

Se«  Appbal;  Paddoni,  & 
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TROVER. 

■L  Btook— CoMTSRSiov — Mkasdbb  07  Damaobs. — ^Th«  tm*  meainr«  of  dam* 
•(M  for  a  oonveraioa  of  stock  and  boadx  ia  their  highaat  intermediate 
market  Talae  betweea  the  time  of  the  oonrersioa  and  a  reaaonable  time 
after  uotioe  thereof  within  which  to  replace  them,  and  not  their  highest 
valne  between  the  time  of  the  conversion  and  the  time  of  triaL  Dhnock 
T.  Uruted  Stale*  Nat.  Bank,  643. 

3.  Stocks— Conybrsiom—Mbaburb  or  Dahagbs.— The  rale  that  the  meaa* 
are  of  damages  for  the  conversion  of  property  ia  ite  market  ralue  at  the 
time  of  the  oonTersion  does  not  apply  to  the  conyersion  of  stocks  and 
bonds  or  other  commercial  secarities,  the  market  value  of  which  is  liable 
to  great  flactuationa  in  a  short  time.  Dimoek  r.  United  States  NaL 
Bank,  643. 

TRUSTS. 

1.  HirsBAKD  Airs  Win — Rbsvltimo  Tbust — LncrrATioirs. — A  resulting 
trast  In  favor  of  a  wife  arising  from  her  husband's  parchasing  land  with 
her  money,  and  taking  the  title  in  his  name  withont  her«knowledge,  is 
not  barred  by  the  statute  of  limitations  in  favor  of  hia  heirs  who  have 
no  equities  superior  to  his  when  he,  while  living,  always  confessed  the 
trust  and  never  had,  or  claimed,  any  adverse  pcnession  to  the  land. 
Fawcett  v.  Fatocett,  844. 

■%,  Ihplibd  or  RBSiTLTiifa  Trusts  Arisb  when  land  is  purchased  in  the 
name  of  one  person  with  the  money  of  another;  or  when  a  purchase 
of  land  is  made  by  a  trustee,  in  his  own  name,  with  trast  money;  or 
when  such  purchase  is  made  by  a  partner  in  his  own  name  with  part- 
nership funds;  or  when  a  conveyance  has  been  obtained  by  fraud,  or  in 
similar  cases.     Tanney  v.  Tanney,  678. 

J.  FoLLOWiNQ  Trust  Funds. — Whether  a  disposition  of  trust  funds  be 
rightful  or  wrongful,  the  beneficial  owner  ia  entitled  to  the  proceeds, 
whatever  be  their  form,  if  he  can  identify  them.  If  they  cannot  be 
identified,  because  they  are  mingled  with  the  moneys  of  the  trustee, 
then  the  beneficiary  is  entitled  to  a  charge  upon  the  new  investment  to 
the  extent  of  the  trust  money  traceable  in  it.  Springfield  Inetitution  T. 
Copeland,  489. 

dBee  CoirrRACTS,  6;  CoTBifANcr,  8;  Executors  amd  ADMiifisTRATOBs;  Hub* 

BAJTD  AITB  WlTB,  6;    LnOTATIOMS   OF  ACTIONS,  2,  3;   MoiTOrOLIBS,  1. 

ULTRA  VIRE8. 
See  Corporations,  5,  6. 

UNDUE  INFLUENCK 
See  Wills,  2,  Z. 

UNIONS. 
See  Labor  Uvio58. 

VARIANCE. 
See  JuDOMJtNTS,  17;  Pabtitios,  10. 

VERDICT. 
See  Appbal,  7;  Nbqlxgkncb,  10;  Trial,  8. 
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WAOB& 
8m  CoHspiKAor,  t4L 

WAGEBa. 
8m  Ivsukavob,  SL 

WAIVER. 
9m  ImAni^  S;  Ivsu&akob,  14-18;  Jjnmaan^  Vh  < 

WAREHOUSBMBK. 
8m  Attaohmbkt,  S. 

WARRANTY. 
See  SAUta,  6-12. 

WAST/5. 
Jm  Wisra  It  ComcrrrBD  bt  thb  Aliemkk   of  thx  Pbopkrtt  ta  thi 
Husbahd'i  LrrKTiMB  the  widow  has  no  remedy;  it  is  otherwise  for 
WMto  Muuaitted  »tim  the  hasbaad's  death.    SantUn  T.  MeMiUkm,  19. 

WATER  COMPANIES. 
See  CoNTRAOTg,  3. 

WATERS. 

L  BvKVAOB  Watibs. — Ib  Air  OwNKR  Imfroybs  His  Labs  for  the  purpose 
for  which  it  is  ordinarily  used,  doing  only  what  ia  necessary  for  that 
purpose,  and  being  guilty  of  no  negligence  in  the  manner  of  doing  it,  he 
is  not  liable  beoause,  as  an  incident  of  so  improving,  the  surface  waters 
accumulate,  and  flow  in  a  stream  upon  the  land  of  another.  Broum  t. 
Winona  He,  Ry.  Co.,  603. 

S>  SVRTACK  Watbr.— One  landowner  has  the  right  to  use  and  improve  his 
own  land  for  the  purposes  for  which  similar  land  is  ordinarily  used* 
He  may  raise  or  lower  its  surface,  even  though  the  effect  may  be  to 
prevent  surface  water,  which  before  flowed  upon  it,  from  going  upon  it, 
or  t<>  draw  from  adjoining;  laud  surface  water  which  would  otherwise 
remain  there,  or  to  shed  surface  water  over  land  on  which  it  would  not 
otherwise  go.    MiMouri  Pac.  Ry.  Co.  v.  Renfro,  344. 

Sm   M0MCIPAL   CORFORATIOMS,  12. 

WILLS. 
L  TiaTAMBNTABT  Cabacttt — TcsT  OF. — To  establish  testamentary  oapae. 
ity,  it  is  only  necessary  that  the  testator  bsd  sufficient  capacity  to 
comprehend  perfectly  the  condition  of  his  property,  his  relations  to 
the  persons  who  are,  should,  or  may  be  the  objects  of  his  bounty,  and 
the  scope  and  bearing  of  his  will.  He  mnat  have  sufficient  active  mem. 
ory  to  collect  in  his  mind,  without  prompting,  the  particulars  or  ele. 
ments  of  the  business  to  be  transacted,  and  to  hold  them  in  bis  mind  a 
sufficient  length  of  time  to  perceive  at  least  their  obvious  relations  to 
each  other,  and  to  be  able  to  form  soute  ratioual  judgment  ooaoeruing 
them.    MeMauUr  v.  Scriven,  828. 
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I,  Ukdub  Irtlukitob— Burdsv  ov  Proof— PRmmpnoir.— Undue  influ> 
tnoe  in  the  exeoution  of  a  will  i»  neyer  presamed,  The  burden  of 
proof  to  show  it  ia  generally  upon  the  eonteitant.  McMasier  v.  Scrivtrif 
S28. 

^  Uhdcb  iKTLVMsam — Bitbdbm  ov  Pboov— Presomption. — The  fact  that 
a  ehildless  widow  bequeathes  one>half  of  her  estate  to  a  nephew  and 
niece,  who  resided  with  and  cared  for  her  during  her  last  illness, 
while  the  remainder  of  her  estate  ia  divided  among  a  large  number  of 
legatees,  does  not  impose  upon  such  nephew  and  niess  tbs  burden  to 
prore  the  absencs  of  fraud  or  undue  influence,  nor  does  their  opportu- 
nity to  exercise  undue  influence,  coupled  with  the  liberal  prorision  in 
their  faror,  raise  a  presumption  that  the  will  was  the  result  of  snch 
influence,  especially  when  it  is  not  shown  that  the  provisions  of  the  will 
were  not  the  free,  uninflueneed  result  of  the  deliberate  and  intelligent 
judgment  of  the  testatrix.     McMaster  v.  Seriven,  828. 

4k  A  Wimiss  TO  A  Will  Nebd  Kot  Bk  Imfokmbd  of  Its  Coscnsta 
—Wills  Drawx  bt  Bbmbtioiart.— It  is  not  necessary  to  prove  that 
a  will  was  read  over  or  explained  to  the  testator  at  the  time  it 
waa  executed  if  he  could  both  read  and  write.  Even  when  tbe  will  is 
drawn  by  one  who  is  a  beneficiary  thereunder,  it  will  be  sustained  if 
there  is  legal  evidence  satisfying  the  court  that  it  expresses  the  sponta* 
neons  intention  of  the  testator,  though  there  is  no  direct  proof  that  it 
was  read  or  explained  to  him  at  the  time  of  its  execution.  Oarrett  v. 
Hefiin,  89. 

f.  A  WiTNBSs  Mat  Attest  a  Will  bt  His  Mark  where  the  testa- 
tor signs  bis  own  name.     Oarrett  v.  He/lin,  89. 

S«a  AVTOUIKT  AND  CUBNT,  1. 

WITNESSES. 

1.  Railroads — ^Nbolioenob — Evidbnce. — In  an  action  to  recover  damages 
for  an  injury  caused  by  falling  through  an  open  trestle  alleged  to  hare 
been  left  unguarded  in  a  grossly  negligent  manner  by  a  railroad  com- 
pany, the  engineer  who  built  the  trestle  is  competent  to  testify  tis  to 
the  time,  manner,  and  purpose  of  its  construction,  as  well  as  that  of 
surrounding  structures.     Johrut  v.  CliarloUe  etc  R.  R.  Co.,  709. 

S,  Evidence — Expert  as  to  Condition  of  Mind. — A  physician  who  has 
heard  a  detailed  statement  of  injuries  received  in  a  railway  accident  may 
be  permitted  to  testify  as  to  their  probable  or  possible  effect  on  the  men- 
tal faculties  of  the  person  injured,  when  he,  on  bis  part,  claims  that  a  re- 
ceipt executed  by  him  soon  afterwards  was  executed  while  he  was  in  a 
rattled  or  dazed  condition,  and  others  testify  that  he  was  in  his  usual  con- 
dition, and  apparently  not  suffering  from  any  undue  excitement  or  any 
impairment  of  his  mental  faculties.  BUs8  v.  New  York  etc  B.  R,  Co., 
604. 

I.  Evidence — Expert.— It  Is  Proper  to  Allow  a  Phtsioiam  to  testify 
whether  or  not  certain  injuries  sustained  by  plaintiff  were,  in  his  opin- 
ion, sufficient  to  produce  her  miscarriage,  and  to  give  the  reasons  why 
this  result  might  follow.     Benjamin  v.  Holyoke  etc.  Ry.  Co.,  446. 

ft.  Ejectment — Adverse  Posse.ssion — Opinion  Evidence. — A  party  to  an 
action  of  ejectment  cannot  testify  that  he  has  been  in  open,  notorious, 
and  actual  possession  of  the  disputed  land.     Such  evidence  calls  for  the 
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■■•  oplaion  of  th«  witnaM  on  •  material  larao  of  tme%  wUeh  It  k  tho 
■Mrinea  of  th«  jary  to  daoido  andtr  propar  iutRMkiaM  tnm  ik»  ooork, 
JFalPOM  T.  Morriton,  139. 
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